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CONSTITUTION 

or 

THE   STATE   OF   NEW   YORK 

ADOPTED   NOVEMBER   6,    1894. 


TVe,  tbe  people  of  the  State  of  Xetr  York,  icratefal  to  Almighty 
God  for  our  freedom,  in  order  to  tecure  its  btesaioga,  do  eatablisli 
ttaiB  GonstitutioD. 

ABTICLB    FIRST. 

Sec.    1.  Peiku  aDl  to  be  dittrutchlwd. 
«.   Trl.1   bj  ]ni7. 
3.  Frentom  of  worship;  rellfloo*  liberty. 

sl  SirrtMlii  tHll'iiod  iBH. 

«.  BlU  ol  rialil*. 

7.  CampcDullon   for  luklns  printe   propertir;   prl<r*le   nmit;   drilnnf* 

».  ftt(bt  to  aiKinble  and  pelltloo:  dlTORCs;  lottrriH.  pool-MlilDC  aad 
irimUliig,  liwB  to  prermt. 

10.  B«b»ia. 

11.  Pendal  tpnum  ilwUibed. 


IB.  DaiucH  fUr  IdJdfIh  cmnaliig  d>-atta, 
I    1.   Prrnaaa   not   fo   Iif   dUrranvklii*)!. 

No  member  of  this  State  n1ih)1  be  diRfranrhiiipd,  or  Jeprivinl  of 
■  Df  of  tbe  riehts  or  privileeen  ^ei'ured  tu  anj-  eilixfii  tberenf, 
ntjese  by  the  lair  of  tbe  land,  or  tbe  juilfcment  nf  his  peers, 

CoIHt.    IftWt.  *rt,  J,  I  1. 

I   2.  Trial  by  Jarr. 

The  trial  by  jury  In  all  eaaes  ia  nhicb  it  has  been  iieretofore 
osed  shall  remain  Inviolate  forever;  but  n  jury  trial  may  be 
waived  by  the  parties  in  ail  civil  cases  in  the  manner  to  be  pre- 


•crtbed  by  law. 


M  a-7  CONSTITUTION  OP  NEW  YOBK.  A»r.  I  ! 

i  8.  Preedom  of  warslilpi    p<-Ilslnns  Ilbrrtr. 

Tiie  free  exercise  aad  pnjojmenl  of  reti^ous  profession  ancl 
worship,  without  discriminstion  or  prefereoce,  shslt  forever  bd 
allowed  in  this  Stale  to  all  mankind:  and  no  person  »h|ii1  be  reu- 
dered  Ineompetcnt  to  ^e  a  \i-itncss  on  at.-coiiiit  gf  hU  opinioua 
nn  iDflttere  of  reltaions  belief;  but  the  liberty  of  conscience 
hereby  seoiired  shnll  not  be  so  oonirtrued  as  to  excuae  acts  ol 
KcentlousneK!'.  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 
Cooit.    1846,  an.  t.  I  3. 

,    I  4.  Habena  eorpna. 

The  privilege  of  the  writ  of  habeas  corpus  tliaU   Dot  be   itis- 
ppnded,  unless  when,  in  caaes  of  rebeliiofi  or  Inrksloo,  the  public 

sBfetf  may  require  its  suspenaJon. 


eenBlve  batl  iind  Oneii. 

fe   boil   Khali   il__    __    _     . ._ 

r  shall  cruel  and  unusual  punlsfameBti  b»  Inflicted,  nor 


I   e.   Bill  of  riBliU. 

No  person  dioll  be  held  to  answer  for  a  cftpttal  or  otherwise 
iufanous  crime  (except  in  cuses  of  impMchmeat,  and  in  cases 
of  miBtia  when  in  aciuul  service,  und  the  land  and  naval  -forces 
in  time  of  war,  or  which  this  St'ate  may  keep  with  the  consent 
of  CoufcresB  in  time  of  pence,  and  in  cases  of  peHt  larceny,  under 
the  reKiilatioii  of  the  Iiegialiitiire).  onles*  on  presentment  or  iu- 
ilietment  of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
tlie  party  accused  Hhall  be  allowed  to  appear  and  defend  in  per- 
son and  vrith  counsel  na  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  pill  in  jeoTordy  for  the  same  offense;  nor  xhall 
he  be  compellctl  in  any  criminal  case  to  be  a  witnesB  against  him- 
nelf;  nor  be  deprived  of  life,  liberty  or  property  without  dne 
process  of  law;  nor  hIisII  private  property  be  taken  for  public 
.  use,   without  just  compensation. 


When  priTHte  property  shall  be  taken  for  any  public  nae,  the 
compensation  to  be  made  therefor,  when  such  compensation  Is 
not  made  by  the  State,  shall  be  ascertained  by  a  Jury,  or  by  not 
less  than  three  commisBioners  appointed  by  a  court  of  record, 
ns  shall  be  pescribed  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  prpiicribcd  by  law;  but  in  every  case  the  nece*- 
Kity  of  the  road  itnd  the  nmoiint  of  all  damnce  to  be  siiBttlned 
by  the  openinE  thernof  uhnll  he  fir»t  detprmiued  by  a  Jury  nt 
freeholders,  and  mit-h  amount,  tncrther  with  the  expenses  of  the 
proceedinfc.  nbnll  be  paid  by  the  nerfon  to  be  benefited,  Genernl 
laws  mny  be  passed  permitting  the  ownern  or  occupants  of  arrt- 
cultural  laods  to  conirtruct  and  mnlntaln  for  the  drftlnaf«  tlurM^ 


akt.i  constitution  of  new  York.  iis-ia 

nnvsRsr;  drains,   dit<4ies   and  d^kes  upon   the  lands  of  others, 
□nder    proper   restrictions   and    with   JuBt   corapenBBtign,   but   no 
!ip««al  l«irs  shall  be  eaaoted  for'nicli  purposes. 
Cont.   ISM.  in.  1.  I  I. 

I  S.  FrrFdom  of  apeeak  Bud  vrcaai  orlnilBal  pFoaeea- 
tlOM>    f«  Ilbpl, 

Every  ciliien  may  (reelx  speak,  write  nnd  publish  bis  seuti- 
meats  on  all  subjects,  beine  respouinble  for  thi;  abuse  of  tboC 
riKbt;  pod  no  luir  aluill  be  passed  to  reHlruiii  or  abridge  the 
libertj  ot  9pe«;h  or  of  the  press.  In  all  iTimioal  proaeciitioiiB 
or  indirtmenls  for  libels,  the  trulli  niaj  bi^  siveii  in  evidence  to 
the  jnrjr;  and  ir  it  nhnll  appear  to  the  jury  that  the  matter 
charged  as  libelous  ia  true,  and  tvas  published  with  Kood  motives 
aad  for  justiGubie  ends,  the  part;  sbaK  be  acquitted;  and  the 
jurj-  shall  have  the  right  to  determine  the  law  and  the  fact. 

CoBMt.    IS4B,  ari.  I.  I  8. 

I  9.  Rlirht  ts  aiui*nibl«  anti  pelltlaai  dtvAF«e>|  lottnrica, 
wvl-sclllnv  aad  BanbUnSr  la^rn  t*  ppcTcat. 

No  law  ^all  be  pass^  abridpins  liie  right  of  the  people  p«Bce- 
abtf  to  assemtrie  nnd  to  petirion  tbe  Kiivcmmeut.  or  any  de- 
partment thereof;  nor  shall  any  dtTorce  be  panted  otherwise  t^an 
>iy  dne  judicial  pmceedinss;  nor  shall  nny  lotlery  or  the  sale  of 
Inttprr  tickets.  potd-s^Nng.  book-making,  or  any  other  kind  of 
KamhilQic  hereafter  he  authoriied  or  allowed  within  this  State; 
and  the  I^frislature  shall  pass  appropriate  laws  to  preveot  offenses 
ntraimt  any  of  the  proTiaions  of  tills  section. 
Coflrt.   18M.  in.  1.  I  10. 

I   10.  BaeliFatB. 

The  people  of  thin  Btatp,  in  their  right  of  soverdgntr.  are 
deemed  to  possess  the  oriKinal  and  ultimate  property  In  and  to 
■II  landa  nitbin  the  juriDdlction  of  the  State;  and  all  lands  the 
title  to  which  ahall  fall,  from  n  defect  of  heirs,  shaH  revert,  or 
ewhBot  lo  the  people. 

Cenit.    IMS.  ft.  I,  I  H. 


I  II.   Pradal  tenapi 

AU  feudal  tenures  of  every  description,  with  all  their  iDcldents, 
tiK  declared  to  be  abolished,  saving  however,  all  rentH  and  ser- 
vice* certain  which  af  any  time  heretofore  have  been  lawfully 
created  or'peaerved. 

CoMI.    IMS,  art.  1.  i  12. 

I   IX.   Allodial  tetiDPea. 

All  lattds  within  this  State  arc  declared  to  be  allodial,  so  that, 
subject  only  to  the  liobility  lo  escheat,  tbe  entire  and  absolute 
pru|iert^  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

I   13.   T«enHPS  of  atrrlealtnpnl  lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period,  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  flernce  of  any  kind,  shall  be  valid. 

Coon.   IMS.  Id.  I,  I  14. 
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t   14.  Vines  itnd  iianrter-nniro  iibollahed. 

All  Bnes,  quarter-salea  or  other  like  n-straints  upou  alieiiatiou, 
reaerT^d  in  aoj  srant  it  liiiid  hereafter  to  be  made,  shall  be  void. 
Const.    IMS.  art.  I,  |  15. 

I   IB.  Pnrcbnur    of  Inndu  of  Indlanii. 

No  piiroliaBe  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  fhoiisnnil  wvpu 
Liindred  ami  seveuty-iive;  or  which  niny  hereafter  be  made,  of, 
or  with  the  Indians,  rfjnll  be  valid,  unless  made  under  the  author- 
ity, and  with  the  constant  of  the  liegisla  ture. 
Conat.    IMS.  art.  I.  I  IS. 

I   16.  Conmon    Ii»t    nnil    netii    at   tbe    «nl«Btal    and    alat* 

Such  parts  of  the  common  law.  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  an  luKcthcr  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  tliouBand 
seven  hnndred  and  wrcnty-five.  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  cnnvenUon  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy -seven,  whwh  have  not  since  expired, 
or  been  repealed  or  altered:  and  Huch  acts  o(  the  Legislature 
of  this  State  -as  are  now  in  force,  ehnll  be  and  continue  the  law 
iif  this  State,  subject  to  auch  alteralluna  as  the  Legislature  shall 
make  cflncerninj;  the  same.  But  nil  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  cr  parts  tliereof,  as  are  repugnant 
to  this  Constitution,  ore  hereby  abrogated. 


I  17.  Grantii  of  Innd  made  ky  the  kins  of  Great  Britain 
■inee  ITTBi  prior  crnnts. 

All  firants  of  land  within  this  Sttite,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thouRnnd  seven  hundred  and  sev- 
enly-Gve.  Hhall  be  null  and  void;  but  nothing  contained  in  this 
Constitotion  tihall  alfect  any  snints  of  laud  within  this  State, 
made  by  the  authority  of  the  said  king  or  hix  predecensors.  or  shall 
annul  any  charters  to  boilies  politic  and  corporate,  hy  him  or 
them  made,  before  that  day:  or  shnH  affect  any  mieh  grants  or 
charten  since  made  by  this  Stale,  or  by  persons  acting  under  its 
authority:  or  shall  impair  the  obllgntion  of  any  debts  contracted 
i>>-  the  State,  or  individuals,  or  boiJies  corponctc,  or  any  other 
rights  of  property,  or  any  suits,  actions,  riEhts  of  action,  or  other 
proceedings  In  courts  of  justice. 


f   Ift.  Dotuaffen  fur  luJarlrB  rnnii 

The  right  of  action   now   existing   t.,   , .„   ... 

juries    remilting    in    death,    shall   never    be    abrogated:   and    the 
amount  recoverable  shall  not  be  subject  to  any  statutory  llmtta- 
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tt.  MuDPr  or  TDtlnc 

e.  Enrt.lratton  «im  -l^tton  NiaM«  to  \v  noo-p»rIUiiB,  ei<vpt  tt  (own 

■Dd   lUtagP   Pl<rCtl..TUl., 

I   1.  ttBalineatlan   of  voierii. 

ESrery  n»le  citiien  ot  the  iige  of  twentj-oni'  jonrs,  who  shall 
havp  been  &  citizen  lor  ninety  dajH.  nnd  nn  inhnhilatit  or  this 
Stall-  iiiio  year  nest  impeding  nn  eleftioa,  and  for  the  lost  four 
niotiihs  a  roKJdi'nt  of  the  county,  and  for  the  Inst  thirty  day»  a 
resident  of  the  election  diRtrict  in  v.-hi(-h  he  ma.v  offer  hlH  vote. 
shall  be  entitled,  to  vote  at  sneh  I'lertion  In  the  election  dfntriet 
of  whi<4  be  idlilll  nt  the  time  be  a  resident,  and  not  elMMrhere. 
for  all  officers  that  noiv  are  or  hereafter  ninj-  be  eleetive  by  the 
people,  and  upon  all  <iiieEtiona  which  mny  be  mi))  mil  ted  to  the 
vote  of  tbe  people,  provided  that  in  time  of  war  no  elector  in 
the  Botaal  military  scrvtte  of  the  State,  or  of  tbe  Utiitod  States. 
■D  tbe  army  of  navy  thereof,  iibnil  be  deprived  of  blx  vote  by 
reason  of  his  absence  from  such  electiou  diirtrici;  and  the  Lejiia- 
lature  ahall  bave  power  to  provide  the  miinner  in  which  and  (he 
time  and  place  at  which  mieh  abi>ent  cleeti)rs  may  Tote,  and  for 
the  return  and  canvaas  of  their  votes  la  the  election  diatriot  in 
whicb  tboy  respectively  reside. 


I  2.  PenottB  excladed   fron   tbe  riarht  ot  mttWragK. 

Xo  person  who  shall  receive,  accept,  or  offer  to  receiye,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  auotber.  to  be  paid  or  used,  any  money  or  other  valuable  Ihintt 
aa  a  eotDpODsation  or  reward  for  the  t^lving  or  wlthholdinK  a 
vole  at  an  election,  or  who  ahnll  make  any  promiBC  to  infliienee 
the  eivinc  or  witbhoMing  any  such  vole,  or  who  shall  m%ke  or 
become  directly  or  indireclly  interested  in  any  bet  or  wncfr  de- 
pending npou  the  result  of  any  election,  hhall  vote  at  such  elec- 
tion: and  upon  cba-tlenKe  for  nuch  cniiv<>,  the  pej'«oD  an  cha!- 
lenged,  b<,'fore  the  ofllccrs  authorised  for  that  purpose  KhaH  re- 
ceive bis  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay.  contributed,  offered  or  promiaed 
to  contribute  to  another-,  to  be  fiaid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  thu  KiviuK  or 
B-ithboldinK  a  vote  at  such  elet-fion,  and  has  not  made  any 
promise  to  influence  the  givlug  or  withholdiuK  of  any  such  vote. 
nor  made  or  become  directly  or  iudirectly  inleredteil  in  any  bet 
nr  wager  depending  "Pon  the  renult  of  such  election.  The  LcgiK- 
latnre  shall  enact  laws  eicludinit  from  the  right  of  suffrage  all 
peraons  convicted  of  bribery  or  of  any  Infamous  crime. 

Cmmt.    ISM,  art.  II,  »  3. 

I 
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I  9.  Crrlaln  OPcnpatlonB  anal  coBdldona  not  to  nRect 
reatdence. 

For  the  purpose  or  voting,  no  person  Kball  bo  deemed  to  huTe 
gained  or  lost  n  residence,  bj  tesson  ot  h-is  presence  ot  obsenoe, 
wtrilo  employed  In  the  service  of  the  United  Stateii;  nor  TChile 
engaged  in  the  oavigotion  of  the  watirs  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  wfailo  n  student  of  nny 
Keminary  of  leaminR:  nor  while  kopl  at  nny  almshouse,  or  other 
asylum,  or  inHtitution  wholly  or  partly  supported  at  public  ex- 
lieose  or  by  charity;  nor  while  confined  in  any  public  prison. 
CoDit.    1846,  art.  11,  i  3. 

(  4.  ReKla(i''ntton  nad   elvcttOB  Inwa   to  be  pBimed. 

I^wH  Bbnli  bo  made  for  aseertainioc,  by  proper  proofs,  the 
citizens  who  shall  be  entitled  to  the  right  of  Kuffragp  hereby  es- 
tablished, and  for  the  registration  of  voters;  n4ricn  rogiKtratiou 
shall  be  eomiri^ted  at  least  ten  days  before  each  eipction.  Such 
reslstration  shall  not  be  required  for  tonn  nnd  villaee  elections 
except  by  express  provision  of  law.  In  eities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
eeding  8tat«  enumeration  of  inhabitants,  voters  shall  be  rceistered 
upon  personal  application  only:  but  voters  not  residing  in  such 
eitiea  or  villages  fihail  not  be  rciiuired  to  apply  in  person  for 
registraHon  at  the  first  meeting  of  the  officers  having  charge  ot 
the  registry  of  voters. 


I  B.  H.>n»  o*  votlBS. 

All  elL'ctions  by  the  citizens,  e;cccpt  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Cmtt.    me.  irt.  11,  t  B. 

I  8.  Rc«lBtTa(l«ti  nad  vl«ell«n  bonrda  to  be  bl-yarMaa«, 
except  at  tovf  n  «nd  ▼IIIXKe  eleodona. 

All  laws  creating,  regulating  or  affecting  boards  or  o Hirers 
rharged  with  the  duly  of  registering  vutem.  or  of  distributing 
ballots  at  the  polls  to  voters,  or  ot  receiving,  rei-ording  or  conut- 
Ibk  votes  at  elections,  shall  secure  equal  representation  ot  the 
two  politicul  parties  which,  at  the  general  election  next  prei-edlng 
that  for  which  such  boards  or  olflcers  are  to  serve,  cast  the  high- 
est nnd  the  next  highest  number  of  votes.  All  sui-h  bnnrds  nnd 
ofdcent  nhflll  be  appointed  or  eleMed  In  such  manner,  nnd  iipnn 
the  nomination  of  such  representatives  of  said  parties  resi)ectlvely, 
as  the  T^gialature  may  direct.  Existing  laws  on  this  suhler-t 
shall  eontiane  until  the  legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  mi^etings,  or  to  village  electiona. 
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11.   H'lnlwn  not  to 
U.  BUI*  aua  arlili 


I   1.  I^ailslBtlTc  ptnccm. 

Thp  legislatiTe  power  of  this  Stute  sball  be  rested  in  the  Senate 
and  AM^mMr. 
CooM.    1M«,  irt.  Ill,  I  1. 

I  a.  Hamper  snd   tenaa  of  aeacton  and   MHBrmblyine*, 

The  Senate  riiall  connlst  of  Btty  members,  except  ns  hereinafter 

Erovided.  The  aeaatotv  elected  la  the  year  one  thousand  eight 
nndred  and  nlnety-fiTe  shall  hold  their  offloes  Tor  tlirc-c  ycarx. 
and  their  tawcigorn  afaiiil  he  (chosen  for  two  years.  The  Atnem- 
My  shall  eouritt  of  one  hundred  and  fifty  members  i>'ho  shall  be 
rfao«eu  for  one  jesr. 

CoaXt.    IHB.  art.  in.  I  2. 
I  S.  Senate  alatvlcta. 

The  State  shalt  be  divided  Into  Qft;  dlstricta  to  be  oalled  sen- 
ate diBtricta,  each  of  which  shall  choose  one  Henator.  The  dis- 
tricts shall  he  numbered  from  one  to  fifty.  inoluDive. 

DIatrlet  number  one  {li  shall  consi^^t  of  the  countii'K  or  Suffolk 
and  Richmond. 

District  number  two  (2)  shall  conKist  of  the  oountT  of  Queens. 

Diatrlct  number  three  (3)  shall  consist  of  that  part  of  the 
county  of  Kings  comprlainB  the  Rrsl.  cccond,  third,  fourth,  fifth 
Kad  sixth  wards  of  the  dty  of  Brootlyn. 

DiMrict  number  four  |'4)  shal!  ronsiat  oF  that  part  of  the  county 
of  Einn  eomprisine  the  seventh,  Ihirtefnth,  nineteenth  and 
tventy-Brst  wards  of  the  dty  ot  Brooklyn 

District  nUBiber  five  (5)  shall  eoneist  of  that  part  of  the  county 
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of  Kinea  <«mpriiiinK  the  eighth,  t*nth,  tweltfli  and  thirlieth  wards 
of  the  cit;  of  Brouklvn,  and  the  n-a.Fd  of  tke  city  of  Brooklyn 
nhich  wii»  tormerlj  tie  toivn  of  nroveseiid. 

Distriot  number  six  l6)  shall  eoniriBt  of  that  part  of  the  county 
of  Kings  comprising  the  niuth.  eleventh,  twentieth  and  Iwenty- 
Heeond  wards  of  the  city  of  Bmoklyn. 

District  number  seven  (7)  rfinll  consist  of  that  part  of  the 
countjr  o*  Kings  compHsiug  the  foiirtHenth,  fifteenth,  Eirteenth 
and  seT^ntccnth  wards  of  the  city  of  Brooklyn. 

District  numl)er  eight  (8)  rfiall  consist  of  thet  part  of  the  county 
of  Kings  eompriRing  the  twenty -third,  twenty- fourth,  twenty- 
fifth  anil  twenty-niuth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Platlntids. 

District  nnmlier  nine  (0)  shal]  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sisfh.  twenty-sev- 
enth iind  twcnty-CTghih  wards  of  the  lily  of  Braolilyn. 

District  numbpr  ten  (10)  nfaaH  consist  of  that  part  of  the  county 
of  New  York  within  and  traunded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  riyer,  and  running  thenee  along  Canal 
street,  Ilndson  street,  Dnmiuli-k  street,  VnricU  street,  Broome 
street,  SuUivnn  street.  Spring  street,  Broadway,  Caaul  Blreet, 
the  Bowery,  Division  street,  Grand  street  and  Jackson  street,  to 
the  Batrt  Hver  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  bettiiming,  and  also  Governor's,  Bedloe's 
and  Etlis  islands. 

District  nnniher  eleven  (11)  shall  (insist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  wilhin 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue.  Si.  Mark's  place,  Avenue  A. 
Seventh  street.  Avenue  B.  Clinton  street,  Rivington  street,  Nor- 
folk street.  Division  street,  Bowery  and  Canal  street,  to  th« 
place  of  beginning. 

District  nnniber  twelve  (12)  shall  consist  of  that  part  of  the 
couikty  of  New  York  lying  north  of  districts  numbera  t<?n  aod 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  Enst  river,  and  running  thence  through  Jackson 
street.  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street.  CUntou  strcpt.  Avenue  B.  Seventh  street.  Avenue  A, 
St,  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  nnniber  ton.  and 
within  and  boundeil  by  a  line  bi>iHnuing  at  the  Hudsoi^  river  at 
the  root  of  Canal  street,  and  running  thence  along  Caiinl  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  streot, 
Sullivan  street,  Spring  street,  Broadway,  Fourth  street,  the  Bovf- 
ery  and  Third  avenue.  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue.  West  Nineteenth  street,  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning- 
District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districls  numbers  twelve  and 
thirteen,  and  within  and  hounded  by  a  line  beginning  at  East 
Fourteenlh  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street.  Irving  place.  East  Nineteenth  street. 
Tbird  avenue,  East  Twenty-third  street,  Lexington  avenue,  Baet 
10 
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Firtj-third   EtreW,   Third  nvenue.    East  Fiftr-second   street,   and 
the  Kast  river,  to  the  piare  of  beginuing. 

District  number  fiflteii  (IS)  Bhall  ronsiBt  o[  that  part  of  the 
ponnty  of  New  York  Ijing  north  of  district  nnniber  tbirteeD.  and 
withio  and  bounded  by  a  line  beginning  at  the  junotion  of  WeBt 
Fourteenth  street  and  Slith  avenue,  nnd  rnnnlng  thence  along 
Sixth  avenue.  West  Fifteenth  Rtreet,  Si'venth  avenue.  West  For- 
ti^h  street.  Bighth  avenne.  and  the  trftnNverse  road  nrroflfi  Cen- 
tral park  to  Ninety-seventh  street,  Fifth  avenue,  Dost  Ninety- 
■i3th  street,  Lexington  avenue,  EnRt  Twenty-third  Htrpet,  Third 
avenue.  Bast  Nineteenth  street.  Irving  place  nnd  Fourteenth 
street,  to  the  place  of  beginning. 

Dlstriet  number  eiiteen  (1G|  shall  consist  of  Ihat  part  of  the 
county  of  New  York  iying  TKn-th  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  betrinninB  nt  Seventh  nvpnue  and 
We«t  Nineteenth  street,  and  ninning  thetjce  aloiiB  Went  Nine- 
teenth street.  Eighth  avenue,  Went  Twentieth  street,  the  Iludenn 
river.  West  Forty-Hiith  atreet.  Tenth  avenue.  West  Forty-third 
Btreot,  Eighth  nvenue,  West  Fortieth  irtrert  and  Seventh  avenue, 
to  the  place  of  tieginning. 

Distrif^  nnmber  seventeen  (IT)  shall  consitit  of  that  part  of  the 
county  of  New  York  lying  north  of  diatrirt  number  sixteen,  and 
within  and  bounded  by  a  Hne  beginning  nt  the  junction  of  Eighth 
nvenue  and  West  Forty. third  street,  and  running  thence  along 
Weat  Fortj-third  street.  Tenth  avenue.  West  Forty-sixth  street, 
the  Hndaon  river.  West  Eighty-ninth  street.  Tenth  or  Amsterdam 
avenue.  West  Eighty-ailth  street.  Xinth  or  Columbus  avenue, 
West  Eighty-lirBt  street  and  Eighth  nvenue.  to  the  place  ot 
beginning. 

District  number  eighteen  (IS)  BbntI  consist  of  that  part  of  the 
conulf  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bonnded  by  a  line  beginning  at  the  junction  of  East 
Fiftv-aecnnd  street  and  the  Bast  river,  and  running  thence  along 
Bast  Fifty-second  street.  Third  avenue.  Enst  Fifty-third  street. 
Iieiiufton  avenue.  Bast  Bight y-fotirth  street.  Second  avenne. 
East  Kigfaty-tbird  street  and  the  East  river,  to  the  place  of  be- 
ginning: and  a\ta  Blarkwell's  iBtaml. 

IHstrict  number  nineteen  (19)  shall  cnntiist  of  that  part  of  the 
eonnty  of  New  York  lying  north  of  diKtrlct  number  seventeen, 
and  within  and  hounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuytcn  Duyvil  creek  around  the  northern  end 
o(  Uanhattan  island;  thenee  southerly  along  the  Harlem  river  to 
(he  north  end  of- Fifth  avenue;  thence  along  Fifth  avenue.  East 
One  Hundred  and  Twenty-ninth  atreet.  Fourth  or  Park  avenue. 
Bast  One  Hundred  and  Tenth  strfct.  Fifth  nvenlie.  to  trnns- 
Tfrae  road  across  Central  park  at  Ninety-seventh  street.  Eighth 
tvenne.  West  Eighty-first  street,  Ninth  or  Coliiinbus  avenue. 
West  Eighly-sistb  street.  Tenth  or  Amsterdam  avenue  and  West 
Gighty-nEnth  street,  to  .the  pluc-e  of  b.'ginnlng. 

District  number  twenty  (201  shall  consist  of  that  part  of  the 
cnunty  of  New  York  lying  north  of  diatrirtw  numbers  eighteen 
■od  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
EHghty-third  atreet  end  the  Bast  river,  running  thence  through 
East  Bigbty-thlrd  street.  Second  avenue.  East  Eighty-rourih 
Mreet,  Lexington  avenue.  East  Ninety-sixth  street,  Fifth  avenue. 
But  One  Hundred  and  Tenth  street.  Fourth  of  Park  avenue, 
11 
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East  One  Haodred  and  Nineteenth  street  to  the  Hiirlem  river. 
Had  along  Che  Harlem  and  Uaat  rivers,  to  the  place  of  besiiminKi 
and  bIbo  Randairs  island  and  Ward's  islaiid. 

Alt  the  above  districts  in  the  coiintj'  of  New  Y[>rk  bounded  upon 
or  atoDK  the  boundary  watern  of  the  countj,  shall  be  deemed  to 
extend  to  the  county  line. 

Distriet  number  twenty-one  (211  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  diatricts  numbers  nineteen 
and  tn-enty.  n-ithio  and  boundtnl  by  a  line  begJuniUK  at  East  Que 
Hundred  and  Nineteenth  street  and  the  HarlMu  riTer,  and  ninuini 
thence  along  Bast  One  Hundred  and  Nineteenth  street,  t'oiirtb 
or  Park  HTenue,  One  Hundred  ond  Twenty-Ninth  street.  Fifth 
avenue  and  tbe  Harlem  river  to  the  place  of  beKinninx:  and  all 
that  pnrt  of  the  county  of  New  York  not  hereinbefore  despribeil. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty-three  fiS)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  1241  shall  oonaist  of  the  conulies 
□f  Dutchess,   Columbia  and  Putnam. 

District  number  twenty-tiTe  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2t>)  shall  consist  of  the  counties  of 
Delaware.   Chenango  and  Sultivan. 

District  number  twenty-seven  (27)  shall  consiat  of  the  coDUtiea 
of  MontRotnery.   Fulton,   Hnmilton   and   Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  countiea 
of  SaratOK«.   Schenectady  and  Washinitton. 

District  number  twen(y-nine  (2fl)  shall  consist  of  the  county  of 

I>iBtri<:t  number  thirty  (30)  shall  ronalat  of  the  county  ot  Bens- 

Dtatrict  number  thirty-one  (31)  shall  consist  of  the  counties  ot 
Clinton,  Essex  and   Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  couoliea  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (381  riiall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

pistrict  number  thirty-four  (34)  shall  conalst  of  the  county  of 
Oneida, 

IMstrict  number  thlrty-Sve  (3.^)  ahall  consist  of  the  counties  of 
.Tefferson  and  Lewis. 

District  number  thirty-six  136)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  conalst  of  the  conuties 
ot  OBwejio  nnd  Madison. 

District  number  thirty-eixht  l3t<)  ahall  consist  ot  the  eounties 
of  Brootne,  (Portland  end  Tioga. 

District  number  thirty-nine  I3U)  shall  consist  of  the  counties  ot 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung.  Tompkins  nnd  Schuyler. 

District  number  forty-ooe  (41)  shall  uousist  of  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  conntlea  of 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  con.ift  at  that  part  of  tlie 
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(«aDt7  of  Monroe  rompTising  the  towns  oF  Brinbton,  H^nriettB, 
Irondeqiioit,  Mpudon,  PenBeld,  rerlnion.  I'lUHford,  Rush  aod 
Webster,  and  the  founh,  B>ilh,  seTeiilfa,  pi|rtith,  twelfth,  tbir- 
teenth.  fourteeoth.  sixieenth.  seventeenth  and  eiithteenth  wards 
of  the   eitj  of  Bophpster,  eta  at  prewnl   ponstitnted. 

District  number  fortj-fOHr  (44)  shnll  eonsist  of  that  part  of  the 
eonnfy  of  Monroe  pompriKinc  the  townH  of  Chili.  ClarkHOti.  (Jates. 
Greece.  Hamlin,  Oicden.  Patma.  Ripn.  Sweden  and  Wheatland, 
and  the  first,  spcond,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  warda  of  the  pity  of  Rochester,  as  at 
present  mnmitnted. 

District  number  fortj--fiTe  (4.'i)  shall  eonsiat  of  the  couatiec  of 
Niamra,  GenpBee  and  Orleans. 

Diftrict  nnmber  fortj-^ax  <4«)  shall  consfRt  of  the  ponnties  of 
Allefranj'.    Lirineston  and  Wyoming. 

DfKtrIrt  nnniber  forty-seven  (471  shall  ponnist  of  that  part  of 
the  county  of  Erie  poraprixinK  the  fimt.  Beeond.  third,  sixth,  fif- 
iPMilh.  Diaeteenth,  twentieth,  twent.T-Hr»t,  twenty -Beoond,  twenty- 
third  and  twenty-fonrth  wards  of  the  city  of  Buffalo,  an  at  prment 
roifatitutnl. 

Dislript  nmnber  forty-eight  (48)  shall  consist  of  that  part  of 
the  raunty  of  Brio  comprisine  the  fonrth.  fifth,  seventh,  eiehlh. 
ninth,  tenth,  trieventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth  wardH  of  the  citr  of  Buffalo,  as  at  present  pons tftu ted. 

Distrirt  number  forty-nine  140)  Hhall  ponsisl  of  Ihst  pnrt  of  the 
rnnntj  of  Brie  pomprisina  the  nevetiteenth,  eiirhtpenth  and  twenty- 
fifth  wards  of  the  city  nf  Buffalo,  ax  at  prenent  const ilu ted ;  sod 
■11  the  retnaiader  of  the  said  pounty  of  Erie  not  bereinbsfore 
dencribed. 

District  nambw  fifty  iriO)  shall  consist  of  the  counties  ot  Chau- 
tauqua  and   Cattaransiui. 

c™«.    iwn.  «ri.  Ill,  I  a. 

I  4,  EBaHei«tl«BB   and   rc«ppartl*aBie«lB. 

An  enumeration  of  the  Inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  Slate,  during  the  months 
of  May  and  June.  In  the  year  one  thousand  nine  hundred  and  five, 
snd  in  the  same  months  every  tenth  year  then-nfter;  and  the  iraid 
dlatrk-ts  shall  be  so  altered  by  the  Lefflstature  at  the  first  reRalar 
■  session  after  the  return  of  every  ennmerafion.  that  each  senate 
4)istrir^  shall  contain  ns  npnrly  ax  may  be  an  eiinnt  number  of 
inhabitants,  exclndinj!  aliens,  and  be  in  o»  fompapt  form  an  prao- 
licahle,  and  shnll  remain  unaltered  nnlil  the  retiirlT  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shnll  be  divided  in  the  formation  of  n  genatp 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  pity  Inplosed  by  streets 
or  puMie  ways,  shall  be  divided  In  the  formation  of  senate  dis- 
trietx;  nor  shall  any  district  enntnin  a  trrenter  excesH  in  popula- 
tion over  nn  adjotnin^r  district  In  the  same  cnuntj'.  Ihnn  the  popu- 
latloD  of  a  town  or  liUx'k  therein  adjoining  such  dtHtrict.  Oonntles, 
towns  or  blooks  whieh.  from  their  location,  nmy  lie  indndiHl  in 
either  of  two  distpicis,  shall  be  so  placed  an  to  ninke  »;nid  dlKiricts 
most  nearly  equal  In  number  of  inhabitants.  excliidiiLU  aliens. 

Xo  county  sliall  have  four  or  more  senators  unless  it  shnll  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
nwtliinl  of  all  the  a«Daton(;  and  no  two  counties  or  the  territory 
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Iherpof  as  now  orKiuized,  wbitU  urc  adjoining  eountiw,  or  nhich' 
tin;  BFptirated  ouly  bv  public  ivat^re,  Rhnli  hare  more  than  one- 
hair  nt  all  the  senators'. 

Tbe  ratio  (or  apporcioninK  senutorR  sball  nlwuya  be  obtnined  by 
diriding  the  number  of  inhabitauts.  pxrlndiiig  aliens,  by  Gtty. 
and  the  Senate  shall  alwaya  be  compoBed  of  liftr  inemlKTs,  eiecpt 
that  if  anj-  eonnt.v  having  three  or  more  senators  nt  the  lime  of 
nnj  apportionment  shall  be  entitled  on  snob  ratio  to  an  Additional 
Kpnator  or  nenntors  Buch  additlonul  senator  or  senatura  shall  be 
giren  to  siiL-h  eounty  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  t>e  increased  to  that  extent. 

Ceut..  IMO.  art.  Ill,  I  4. 

I  B.  A  pp  or  II  on  men!  of  «n>eMibl)-meB|  creation  at  «He>>i- 
blr  dlHlrlrts. 

The  members  of  the  assembl]-  shall  be  choseD  by  Bingle  dis- 
tricts, and  shall  be  apportioued  by  the  LeKislature  at  the  first  regu- 
lar session  after  the  retnrn  of  every  enumeration  among  the  sev 
eral  counties  of  the  State,  as  nearly  as  may  be  acrording  to  the 
number  of  their  respective  Inhiihilant.i.  exehidlng  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  menber 
of  assembly,  and  no  county  shall  hereafter  be  erected  nnlesR  its 
popidalton  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  ot  the 
county  o(  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  LpciKlnturc  may  nboHsb  the  Kaid  county  of 
Hamilton  and  annex  the  terrltorv  thereof  to  some  other  county  or 

The  quotient  obtained  by  dividiiig  the  whole  number  of  inhati- 
itanta  of  the  State,  exciuding  aliens,  by  the  number  of  memt>ers 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  lie 
made  as  (oIIowb:  One  member  of  assembly  sbnil  be  apportioned 
to  every  county,  includini-  Pullon  and  Hamilton  as  one  county. 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  lo  every  other  county.  The  remaining  mcm- 
liers  of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inh.ibitants,  exclud- 
ing afiens.  Members  apportioned  on  renminderH  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order  . 
(hereof  respectively.  Xo  county  sbnll  have  more  members  of 
assembly  than  a  connty  having  a  greater  number  of  inbabltants. 
excluding  aliens. 

Until  after  the  next  ennmeratlon,  members  of  the  Assembly 
shall  be  apportioned  lo  the  several  counties  us  follows:  .Vlbany 
county,  four  members;  Allogany  county,  one  member;  Broome 
county,  two  members:  Cuttaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member:  Chenango  county,  one  meml>er; 
Clinton  county,  one  mi'mber:  Columbia  county,  one  memlier;  Cort- 
land county,  one  membi^;  Ilcluware  county,  one  member;  Dutcli- 
ess  county,  two  members;  Erie  county,  eight  members:  Elsacx 
county,  one  meml>er;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member:  Genesee  county,  one  member; 
Greene  county,  one  member:  Herkimer  county,  one  memijer; 
.Teffpt*on  county,  two  members;  Kings  county,  twenty-one  mem- 
ben;  Lewis  county,  one  member;  Ijrincston  county,  one  mem- 
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bn*:  Madison  vouaty.  one  member:  Monroe  rount;,  tonr  membertti 
Muutgomery  c-ounty,  one  member;  Npw  York  eounty,  thirty-five 
menbcTs;  Niagara  munty,  two  menibore;  Oneida  county,  three 
metubers:  Onoadaga  eounty.  four  memberB;  Ontario  ronuty,  one 
member;  Orange  county,  tn'o  members:  Orleaua  couDty,  one  mem- 
ber; Oswego  county,  two  members;  OthPKO  county,  oui*  member: 
Patnam  county,  one  member;  Quceos  county,  three  memljers; 
Bensseiaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member:  St.  Lawrence  county,  two 
members;  Saratoga  county,  oue  nti>mbcr:  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber: Tioga  county,  one  member;  Tompkins  county,  one  member; 
"niater  county,  two  members;  Warren  county,  one  member;  Wash- 
Ingtun  county,  one  member;  Wayne  county,  one  member;  West- 
<4*Bter  county,  three  members:  Wyoming  county,  one  member. 
Bud  Yatee  county,  onp  memtier. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
soperrisoni.  and  in  any  city  embracing  an  entire  coimty  and  hav- 
ing no  board  of  supervisors,  the  t-ommon  council,  or  if  there  be 
non^.  the  body  exercising  the  powers  of  a  common  council,  hMU 
BKBemble  on  the  second  Tuesday  of  June,  one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  as  the  Legislature 
making  an  apportionment  shall  proscribe,  and  divide  such  coun- 
lie«  into  assembly  districts  as  nearly  equal  in  number  of  In- 
habitants, excluding  aliens,  as  may  be.  of  convenient  and  con- 
tiguous territory  in  as  cr)nipact  form  as  practicable,  each  of  which 
^all  l>e  wholly  within  a  nenate  district  formed  under  the  name 
•lipnrtionmeni,  eqnal  to  the  number  of  members  of  asaembly  to 
which  Eucb  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  oBlce  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  descripllou  of  such  districts,  specifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera- 
tion shall  be  made,  as  herein  provided:  but  aaid  divlsrou  of  the 
dtj  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  (he 
Kcond  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety- 
five,  shall  be  made  by  the  common  council  ot  the  said  city  and 
the  board  of  supervisors  of  said  county,  assenrijied  in  joint  ses- 
sion. In  counties  having  more  than  one  senate  district,  the  same 
number  of  assembly  districts  shall  be  put  in  each  senate  district, 
unless  the  assembly  districts  cannot  he  evenly  divided  among  the 
senate  districts  of  an;r  county,  in  which  case  one  more  assembly 
district  shall  be  put  m  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  the 
senate  district  in  such  county  having  the  smallest  number  of  iu- 
habitants.  excluding  aliens,  as  the  case  may  require.  Nu  tiwii. 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  ghall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis- 
trict contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  town 
or  block  therein  adjoining  such  assembly  district.  Towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of 
two  diatrlcts,  sliall  be  so  placed  as  to  make  said  districts  most 
neariy  equal  in  number  of  inhabitants,  excluding  aliens;  bnt  in 

IB 
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the  division  of  cities  under  the  first  apportloumeut.  regard  shall 
t>e  had  to  the  number  at  itifasbltantt.  eiduding  alieuih  of  the 
election  distric-tB  aeoordiUR  to  the  State  enumeration  of  one  thou- 
RRnd  eight  huiidriNl  and  ninetj'-tno,  »o  far  as  mu;  be,  innteud  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  tovrus,  and  the  erection  ot  new  towns  bj 
the  Legislature. 

An  apportionment  b.v  the  I,i^ialnture,  or  other  body,  Hhail  be 
subject  to  review  by  the  Supreme  Court,  nt  the  suit  of  any  citizen, 
under  such  reasonable  rcKulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving nn  apportionment,  shall  Rive  precedence  thereto  over  all 
other  causes  and  proceedingB,  and  if  said  court  be  imt  in  BessioK 
it  shall  convene  promptly  for  the  disposition  of  the  tame. 

Conat.    18M,  >ct.  III.  I  0. 

I  «.  Canip«Biia*laii   ot  menberii. 

Each  member  of  the  TiegiHinture  shall  receive  for  liis  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
I>er8  of  either  bouse  shall  also  receive  the  Hum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  giMng  to  and  returning  from 
their  place  of  lUBBting,  once  in  each  seniion.  on  the  most  usual 
rontc.  Senators,  when  the  Senate  alone  la  convened  in  extra- 
ordinary session,  or  whjeu  serving  as  momtwrs  of  the  court  (or  the 
trial  of  impenclimoiit)'.  and  such  memliei's  of  the  Assembly,  not 
cxccedinff  nine  in  number,  os  shall  lie  appointed  managers  of  an 
'■■-Mtchmcut,  shall  receive  an  additional  allowance  of  ten  dollar* 


Canat.    1846,  art.  111.  1  fl. 
I  T.  CiTlI   aiipolBtmenlii  ot  mpmbera  -raid. 

No  member  of  the  L<-giHlature  shall  receive  any  civil  appoint- 
ment within  thiw  State,  or  the  ftenute  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  fnim  the  Legislature, 
or  from  any  iHty  goveniment,  during  the  time  for  which  he  shall 
have  been  elecled:  and  all  such  appfilntwents  and  all  Tote»  xiven 
for  any  auch  member  for  any  such  ofhce  ot  ai^raintment  shall  be 

i  H.  PrrBoda   dlHqaallllFd   trom   b«lnf[  mpmliet'B. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  bia  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  memlier  of  CougroNH,  a  civil  or  military  officer  under 
the  TTnifed  States,  or  un  officer  under  any  city  govemmenl.  And 
if  any  iwrson  xhall.  after  bin  election  as  a  memlwr  of  the  IieelH- 
lature.  I>e  elected  to  (?ongri'sw.  or  appointed  lo  any  ofOix.  civil  or 
military,  under  the  govemiuent  of  (he  United  StaleH.  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  liis  seat. 
CcHUt.    IS46,  ir(.  III.  I  S. 


day  succeeding  the  first  Monday  of  November,   unless  otherwise 
directed  by  the  Legislature. 

Coast.    IBM.  ut.  Ill,  I  0. 
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A  majority  of  each  house  shall  ronatitute  a.  qaorum  to  do  buil- 
mraa.  Bsch  faoiiBe  aball  determine  the  rules  of  its  own  proceed- 
[ass>  BQd  be  tile  judRe  of  tbe  electloiis,  retnros  and  (|tiitilioations 
of  its  own  members;  shall  choose  its  own  offleem;  ond  the  Senate 
■hsll  c^hooBe  a  temporary  president  to  preside  ia  c-aae  of  the 
absence  or  impeachment  o(  the  Li  en  tenant- never  nor,  or  wben  he 
■hnll  reTose  to  act  as  president,  or  Bball  act  as  Governor. 

CodX.    UM,  art.  til.  |  10. 
I   11.   JoBP>B.lai  oveB  BeBBlaBat  adJoiiFBiBeatB. 

Each  housp  nhall  keep  a  journal  of  itn  proceertings,  and  pabtish 
the  same,  except  such  parta  as  may  require  secrecy.  The  doors 
bf  each  houae  .shall  be  kept  open,  except  ivhen  the  public  welfare 
■hBlI  require  secrecy.  Neither  house  shall,  without  the  consent 
oC  the  other,  adjourn  for  more  than  two  days. 


I  IS.  MaiBbeFB   m»t   tm    he   ataestloned    for   averokeB. 
For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 


I  18.  HillB  BiBr  orlKliiate  ■■>  either  koaae. 

Any  bill  may  originate  in  either  house  of  the  LeglslatnTe,  and 
an  bills  passed  by  one  house  mny  be  amended  by  the  other. 
Cdui.    IMS.  art.  111.  I  13. 

I   14.   BSBctlBK  eUtnse  aC  blllB. 

The  enactinfc  rlanse  at  all  bills  shall  be  "  The  People  of  tbe 
State  of  New  York,  reprewented  Id  Senate  and  Assprably.  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

I   IB.  M**B«r  of  p«BBl>v  blllB. 

Xo  bill  shall  be  passed  or  become  a  law  unless  it  shall  hsTe 
been  printed  and  upon  the  desks  of  the  member^!,  in  its  final  form, 
at  least  three  calendar  leKlslatire  daya  prior  to  its  final  pannnKe. 
unless  the  Gorernor,  or  the  actinc  Governor,  ahall  hove  certified 
lo  the  necessity  of  it«  immediate  piissa^e,  nniler  his  hand  and  the 
■leal  of  the  State;  nor  shnll  any  bill  be  pnssed  or  become  a  law. 
?xcept  by  the  assent  of  a  majority  of  the  members  elected  to  each 
brancli  of  tie  LeBJsIature;  and  upon  the  last  reading:  of  a  hill,  no 
■mendment  thereof  shall  be  allowed,  and  the  question  upon  its 
Goal  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

OMt.    IMS,  art.  Ill,  I  IG. 

I  10,  Private  nd  KhwI  blllB  KOt  Ut  eBabrnee  more  tfeaa 
mm*  aableot. 

No  private  or  local  bill,  whiph  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  sobject,  and  that  shall  be  expressed 
ia  the  title. 

OonM.     lB«e,  art.  HI.  |  IS. 

IT 
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t   17.  EslBllRS  latva  miido  iipj»llisable  to  b«  iMSerted. 

No  act  shHll  be  po^sml  which  shall  provide  that  any  existipK 
law,  or  any  part  IhereoC,  shall  lie  raiide  or  deemed  a  part  of  said 
act,  or  which  ahall  enac-t  that  auy  existing  law.  or  part  thereof, 
aball  be  applicable,  except  by  iusertiog  it  in  such  p^ct. 

CosBt.    1S4S,  nrt.  III.  |  IT. 

I   18.  Cnsrs  In  whicb  prl 
paaaedi    reatrlctl ■* 

The  legislature  shall  not  pass  a  private  ur  local  hill  iu  any  of 
tbe  following  caaes: 

Changing  the  DanicB  of  p«raons. 

Laying  out.  opening.  altPriiig,  working  or  discnntluuing  roads, 
highwflj-8  or  alleys,  or  for  dnuijing  Bwanipa  or  other  low  lands. 

Tiocatine  or  changing  county  Beats. 

Providing  for  chaugca  of  renne  in  citII  or  criminal  caRps. 

Incoriwrating  villngi*s. 

I'roviding  for  eliK^lon  of  nrnnbers  of  boards  of  snpervisors. 

Selecting,   drawing,   Bummontng  or   impaneling   grand   or   petit 

Kegulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  detiignating  places 

Creating,  increaHiup  or  deireaiiing  fees,  perceiituges  or  allow- 
nncee  of  public  officers,  during  the  term  tor  which  said  officers 
are  elei-led  or  oppoinlcd. 

Granting  to  an.v  corporation,  nasoeiation  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  tndlridunl 
any  eirhisive  privilego,  iramunity  or  franchise  whatever. 

Granting  to  any  peraon.  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property, 

I'roviding  for  building  liridgeH.  and  chartering  companies  for 
HDch  purposes,  except  on  the  Hndson  river  belc)w  Watertord,  and 
on  the  Kast  river,  or  over  the  waters  forming  a  part  of  the 
Ixmndaries  ot  the  State. 

The  LciEislatnre  shall  pass  gpneral  laws  providing  for  the  eases 
enumernted  in  this  section,  and  for  all  other  cnees  which  in  Its 
judgmeut,  ma.v  be  provided  for  by  (teneral  laws.  But  no  law 
shall  anlhorlze  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  iu  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorilicn  having  the  control  of,  that  portion  of  a 
street  or  highwny  upon  which  it  is  pniposed  to  construct  or  oper- 
ate such  railroad  be  limt  ohtained.  or  tn  case  the  consent  of  such 
liroperty  owners  I'unnot  be  obtained,  the  Ajipellnte  Division  of  the 
f^upreme  Conrt.  in  the  department  tn  which  it  is  proposed  to  Irt* 
construi'ted,  may,  upon  application,  appoint  three  commissionerH 
who  shall  determine,  after  a  hearing  of  all  portles  interested, 
whether  sui'h  roilroad  ought  to  be  constmcted  or  operated,  and 
their  deternrination,  confirnie<l  by  the  court,  may  be  taken  in  Hen 
of  the  consent  of  the  property  owners.  [As  ameaded  in  1901. 
To  take  effect  Jan.  1.  1902.] 

Cooat.    1S43,  art.  III.  i  18.  nMea  In  1ST4. 
18 
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I    IS.   Private  clalma  not   to   be   aadlled  br  leslalalare. 

The  LeKialfttitre  shall  neitlier  audit  nor  allow  an;  private  claim 
or  account  agaiDst  the  State,  but  may  appropriate  money  to  pay 
■ncli  claims  as  Bhall  hsTe  been  audited  and  allowed  according  to 


I   20.   Two-thirds  bills. 

The  assent  of  two-thirdti  o(  the  membere  elected  to  each  branch 
of  the  Leffiitlature  shall  be  requisite  tu  every  bill  appropriatiug  the 
l)ublic  moneya  or  iiropecty  for  local  or  private  purposes. 


I   21.   Awrov nation  bills. 

No  money  sball  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funda  under  its  manasemcDt, 
except  in  parsaance  of  an  appropriation  by  law;  nor  unless  such 
parnieat  be  made  within  two  years  next  after  the  panBage  of 
Euch  appropriation  act;  and  every  such  law  inakinR  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied:  and  It  shall  not  be  auOlcient  for  such  law  to 
refer  to  nny  other  law  to  fix  such  snm. 
Conat.    IMe.  art.  TU,  |  S. 


I  312.  Restrletloaa  ■■  to  pro*l 
F  mmwrlr  Mils. 


No  provision  or  enactment  shall  be  embrnced  Iti  the  anuiii 
BiipriH>riation  or  supply  bill,  iiuleHH  It  relatt'S  s|K-c-ifically  to  son 
'  i>articular  appropriation  in  the  bill;  end  any  xui'h  provision  < 
enactment  atiail  be  limited  in  its  operation  to  each  appropriatiui 


I  2S.   Certain  seetloas  aot  to  apylj-  to  eoatnluilon  bills. 

Sections  seventeen  and  eighteen  of  thin  article  shall  not  apply 
to  any  bill,  or  the  araendments  to  any  bill,  which  shall  be  reported 
ts  the  Legialature  by  commiBsionprs  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Coiul.    16*6.  urt.  III.  i  2S.  added  In  1ST4, 

I  24.   Tax  bills  te  state  tas  dlstlBcllT- 

Every  low  which  imposex.  continaes  or  reriTea  n  tai  shall  dis- 
tinctlv  Htate  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shntl  not  be  snfflclent  to  refer  to  any  other  law  to  fix  such 

Cdbm.    ism.  art.  lit,  |  20,  added  In  1ST4. 
I  XR.  Wben  ares  and  nars  avcessarn  three-attbs  to  cob- 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  Imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
pnMic  or  trnst  money  or  property,  or  releases,  discharges  or  com- 
mntes  any  claim  or  demand  of  the  State,  the  question  shall  be 
taken   by  yeas  and  nays,  which   shall  be  duly  entered  upon  the 
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iournals,   and   tbree-fiftlia  of  all   the  memberB   elected  to   either 
house  Hhall,  In  all  such  cases,  be  pefVMkrs  to  consdtnte  a  qoomm 

Coiut.    ISM,  art.  Ill,  f  21.  iddpd  In  1871. 

f  SB.  Bomrd  of  anp^rTlaon.  ' 

There  ?hall  be  la  each  county,  except  in  a  count;  wboll^  In- 
cluded in  a  citr,  a  board  of  supervisors,  to  be  cotupoaed  of  Buch 
members  and  elected  in  such  manner  and  for  inch  period  as  ii 
or  may  be  pro-vided  by  law.  In  a  city  which  indndee  an  entire 
toiinty,  or  two  or  more  entire  conntles,  the  powers  and  dndea  of 
a  board  of  Buperrisora  may  be  devolved  upon  the  mDnlclpal  «»• 
sembly,  common  conncil.  board  of  aldermen  or  other  legialative 
body  of  the  city.  [As  amended  in  1899.] 
OdmI.    18M,  art.  Ill,  )  22.  idd^l  In  1SI4. 

I  2T.  LochI  leclslattvc  po^TFrs. 

The  Legislature  shait,  by  general  laws,  confer  upon  the  boards 
ot  snperrlHorE)  of  the  several  counties  of  the  State  such  farther 
powers  of  local  legistatlon  and  ndministration  as  the  LeglslatarQ 
may,   from  time  to  time,  deem  expedient. 


I  28.  Bslra  eampeaiiBtlon  VFohlblted, 

The  Ixfislatnre  irtiall  not,  n«r  shall  the  common  council  of  any 
I'ity.  nor  any  board  of  supervisors,  grant  any  extra  compcaiati«B 
to  any  piihlic  officer,  servant,  agent  or  contractor. 

Const.    IMS,  an.  Ill,  I  34. 
1  29.  prison  labori  eoatFKct  srateBi  abollsbed, 

The  LcEislature  sbsll,  by  law,  provide  for  the  occupation  and 
eraploynifnt  of  prisoners  sentenced  to  the  several  slate  prisons, 
penttentiaries.  Jails  and  reformat ories  in  the  ^ate:  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-aeven.  no  person  in  any  nucb  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  retjuired  or  allowed  to 
work,  while  under  seuteiice  tliereto,  at  any  trade,  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  bis  work,  shall  be  farmed  out,  contracted,  triven  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  ahall 
not  be  construed  to  prevent  the  Iiegislntnre  from  providing  that 
convicts  Diny  work  for.  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  tbe  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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fOTtrnorflblp, 


i   1.  B>«eiillT«  p*wer. 

Thp  executtre  power  shnll  be  Teet«<(  In  a  Ooiernor,  who  Hhall 
hold  his  office  for  two  years;  ■  Lientenniit-GoTeT&or  tiball  be 
choaen  at  the  Hame  time,  and  for  the  name  term.  The  Oovemor 
and  LienteDBnt-GoTernor  e1e<rtpd  next  preredlnx  "he  time  when 
this  He<4ioii  shall  take  elTect.  shall  hold  ofBre  nntil  and  inclnding 
the  thirty-firet  day  of  Deoeraber,  otie  thousand  eifcht  hundred  and 
nloety-nix.  and  their  Hueoeewra  Bh&tl  be  chosen  at  the  general 
eleetioD  in  that  year. 

Cmut.    IMS.  •«.  IV.  I  1. 

I  a.  HamUntititioma  of  BOTeraop  ami  lleBteBSBt-soTerBvr. 

No  person  shall  be  ellfrible  to  the  oOli^  of  Governor  or  Iiteuten- 
■nt-Oovemor,  eKpept  a  eitiien  of  the  United  Htates.  or  the  Bite 
of  not  less  than  thirty  years,  ond  who  shall  have  been  flye  yean 
next  pre<redinK  his  election  a  resident  of  this  State. 

Conn.    ISM.  art.  IT,  i  Z. 
I  3.  ElvellOM    of  ROTerBor   anil   IlealenaBl-KOTerwor. 

The  Gorernor  and  Iiieu tenant-Governor  shall  be  elected  at  the 
times  and  places  of  ehooaing  members  of  the  Assembly.  The 
persona  respectively  having  the  highest  number  of  votes  for  Oov- 
ernor  and  Ueutenaot-Governor  shall  br  elected;  but  in  case  two 
nr  more  shaU  have  an  eqnal  and  the  bixheat  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  tbe  two  hoUHCB  of  the 
I.efrislature  at  its  next  annual  nesalon  xhall  forthwith,  by  Joint 
ballot,  choose  one  of  the  said  persons  so  havtnc  an  equal  and  the 
biehest  nnmber  of  votes  for  Qovcrnor  or  Lieutenant-Governor. 


I  4.  Dntleii    and    powera    of   Rare 

The  Governor  shall  be  Commander-ir 

naval  torcea  (rf  the  State.     He  shall  ti         .  

Ln^stature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
eitraordiuary  sessions  no  subject  shnll  he  acted  upon,  except  such 
an  the  Governor  may  recommend  (or  consideration.  Se  shall 
roTamunicate  by  message  to  the  LeglHlnturc  at  every  aesaion  the 
condition  of  the  State,  and  recommend  xiich  matters  to  it  an  be 
"hall  Jadge  expedient.  He  shall  tranKact  all  neeessarj  biisiness 
with  the  officers  of  Bovemraent.  pivil  and  military.  FTe  shall 
npedlt«  all  snch  meaanrea  as  may  be  resolved  upon  by  the  Leais- 
Ittnre.  and  shall  take  care  that  tbe  laws  are  faltbfsMy  execnted. 
He  shall  recetre  tot  hla  serrteefl  an  annual  salary  ot  ten  thousand 
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1  iuitable  and 

conit.    ISM.  srt.  IV,  I  4.  amendH]  in  13T4. 

f  IS.  RepFleTCH,  eommntatlOBn.  B>d  pardOBa  to  be 
irrnated  br  soT«raor. 

Tho  Governor  shall  have  the  power 
mutatioQa  and  pardons  after  convictic 
treason  and  cases  of  imp^acbment,  uiion  such  c-ondltiouB  and  with 
ancb  restrictioiiB  and  limitations,  as  he  may  think  proper,  snb-  . 
joet  to  such  regulations  as  may  he  provided  hy  law  relative  to 
the  wanner  ot  appb'ing  for  pardons.  Upon  conviction  for  treason, 
lie  shall  have  power  to  Buspend  the  eierutinn  of  the  sentence, 
until  the  case  shall  be  reported  to  tho  Legialature  at  its'  next 
meetinK.  when  the  Legislature  shall  either  pardon,  or  commnte 
the  sentenee.  direct  the  execution  of  the  aentence,  or  grant  4 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  ot  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

{  «.  Wken   Ilentenant-KOTcrnor   to   aet   tm   vvTeinor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  remoTal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
»f  the  said  otliee,  resignation,  or  absence  from  the  State,  tho 
powers  and  duties  of  the  nOlce  shall  devolve  upon  the  Lieutenant- 
Guvcrnor  for  the  residue  of  the  term,  or  until  the  disability  shall 
(-pase.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  t>t  war,  at  the  bead  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

{  7.  (toallfiotlOB*  ond  dntlpa  at  lleatcnaBl-KOveriiDrt 
■npcrsHlan  ta  ttir  Kovernornhln. 

The  Lieulenant-Goveriinr  shall  possess  (he  same  qualifications 
of  eligibility  for  nfflce  as  the  Governor,  He  shall  be  president  of 
the  Senate,  but  shall  have  ouly  n  caKtinK  vote  therein.  It  during 
a  vacancy  of  tho  office  of  Governor,  the  Lieutenant-Governor  shall 
lie  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  ot  bis  office,  or  be  absent  from  the  State,  the 
I'reHideot  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
Ik-  filled  or  the  disability  shall  cease:  and  If  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
pcrformiuf;   the  duties  pertaining  to  the  office  ot  Governor,   the 


f  S.  Smlnrr  of  lIpatenanl-icavernoF. 

The  Lieutenant-Governor  shall  receive  for  hla  services  an  annual 
salary  of  five  tbonsaud  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  dutr 
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IV.  I  8.  int^ndrd  In  1ST4. 

Every  bill  whieh  Hhall  have  pohbhiJ  llie  Rpiiate  and  Assembly 
chalL  before  it  beromps  a  luw,  bi'  iircHPnted  to  the  Goveroor;  if 
lit-  approve,  he  shall  mm  it;  bnt  if  not,  he  shall  return  it  with 
hi*  objections  to  the  house  in  which  It  shall  have  originated. 
whioh  Btaall  enter  the  objections  at  large  on  the  journal,  anil 
proceed  to  reconsider  it.  If  after  anch  reconsideration ,  two-tbirds 
»t  the  tnembere  elected  to  that  house  shiill  aeree  to  pflKH  the  bill. 
>l  flhall  be  xent,  tn^etber  with  the  objections,  to  the  other  hoiiRp. 
by  which  It  shall  likewise  be  rerotisidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  honse,  It  shall  become 
u  law  notwithiitsnillufc  the  objectlona  of  the  (lOvernor.  In  all 
i«nrh  caeefl.  the  vntea  in  both  houses  shall  be  determined  by  yeas 
and  nays,  aad  the  nami's  of  the  members  voting  shall  be  entered 
•m  the  jnnmal  of  each  boose  respectlvel)-.  !f  any  bill  shall  not 
be  retamed  by  the  Governor  withiu  ten  days  (SunJnys  excepted) 
after  it  shall  have  been  presented  to  him.  the  same  shall  be  n  • 
law  in  like  manner  as  If  he  had  signed  it.  unletis  the  Iiegislature 
shall,  by  their  adjoummenl,  prevent  Its  return,  in  which  case  it 
shall  not  become  a  luw  without  the  approval  of  the  Governor. 
No  bill  ahall  become  a  law  after  the  final  adjournment  of  the 
[.e^latnre,  unless  approved  by  the  Governor  within  thirty  days 
after  autli  adjoonuneiit.  If  any  bill  preaoutpd  to  the  Governor 
contaiD  several  items  of  appropriatluu  of  muiiey,  he  may  object 
(o  one  or  more  of  such  items  white  approving  of  the  other  portion 
iif  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
I't  tdeniog  it,  a  statement  of  the  itemn  tu  whi<'h  be  objects;  and 
ihe  appropriation  so  objected  to  abail  not  take  effect.  If  the 
l^eKislature  be  in  seHsion,  he  shall  transmit  tu  the  house  in  which 
rhe  bill  (Hnginated  a  copy  of  audi  statement,  and  tUe  itema  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
•■ne  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
liers  e]e4:te«I  to  e«cb  honse.  Ihe  same  shall  be  part  of  the  law, 
not  with  Stan  ding  the  objections  of  the  Governor,  All  the  pro- 
viBtoon  of  this  section,  in  relation  to  bills  not  approved  by  Ihe 
(iiiveraor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 

Caut.    18M,  art.  IT,  f  t,  anKBdHl  in  1BT4. 
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ARTICLE    PIPTH. 


I,  anpeHntnideiC 


eral  and  State  Engint^r  and  Surrejar  ^liall  be  cbrMta  at  a  „... 
eral  election,  nt  the  tlm^a  and  plarex  of  dectiDg  the  Governor 
and  IiientenaDt-Goveniiii,  and  ahall  hold  their  o&ees  tor  two 
years,  esc«pt  na  provided  in  flection  two  of  this  article.  Barh 
of  the  offlcera  in  thin  article  named,  exceptiuK  the  SpeaJier  of  the 
Assemblr,  shall,  at  atated  times  durlnt;  his  poDtitiuance  in  olDce, 
receive  for  hia  services  a  campen»ation  whlth  nhall  not  be  In- 
creased or  diminished  dnring  the  term  for  wbicb  be  Hhall  bnvc 
'tteen  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
'  qolaltes  of  otBce  or  other  compenBatioD.  No  person  shall  be 
elected  to  the  oiBce  of  State  Bngloeer  and  Surreyor  who  is  not 
a  practical  civil  engineer. 
Conn.  1S4«.  irt.  V.  H  1,  1. 
I  S.  Plrat  election  «r  atate  oAekra. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treaa- 
urer.  Attorney -General  and  State  Engineer  and  Snrreyor.  piir- 
HDant  to  tbis  article,  shall  be  held  in  the  year  one  thonsand 
eight  hundred  and  ninety-five,  and  their  termn  of  office  ahall 
h^n  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  Keneral  election  In  the  year  one  thousand 
eight  hundred  and  ninety-elpht,  and  every  two  years  thereafter, 
■■■   ' B  shall  be  chosen  for  the  term  of  two  years. 


f  3.  inperlnteadeat      •(      itnblle      woFkai      appolBtBteBti 
powers  ud   datl«a  of. 

A  Superintendent  of  Public  Works  idiall  be  appointed  by  the 
Governur.  by  and  with  the  advice  and  consent  of  the  Senate. 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  whs  nominated,  and  until  his  succeasor  is  appointed  and 
qualified.  He  shall  receive  a  comvcneation  to  be  lixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  fnithful 
execution  of  his  office  before  entering  upon  the  duties  tberecrf. 
He  shall  be  charged  with  the  execntiim  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  aud  also  of  those  relating 
to  the  eonstrnction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
Improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Ijegislature.  he  shall  make 
Ihe  rules  and  regulations  for  the  navigation  or  use  of  the  ranals. 
lie  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  ao  require; 
but  in  case  of  the  removal  of  such  Sui>erintendeDt  of  Public 
24 
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Works  from  office,  the  GoTemor  shall  file  witb  the  Secretary  ot 
State  a  statement  of  the  cause  of  such  removal,  aad  shall  report 
sach  removal  and  the  cause  thereof  to  the  Letcifllature  at  Iti  next 
aession.  The  Snperintendeiit  of  Public  Works  shall  appoint  aot 
more  than  three  asBlstaut  saperiDtendenta,  whose  duUes  shall  be 
prvncribed  by  him,  subject  to  mndiflcaUop  bf  the  LegislaluVe,  and 
who  shall  receive  for  their  services  s  compensation  to  be  fised  by 
Uw.  Thcf  Hhall  hold  their  office  for  three  years,  subject  to  sus- 
pension ot  removal  by  the  Superintendent  o(  Pnblic  Works,  when- 
ever, ia  bis  judgment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  ofllce  of  any  such  amittant  superintendent  shall 
be  filled  for  the  Mmeinder  of  the  term  for  which  be  was  ap- 
pointed, by  the  Snperintendent  of  Public  Wnrkn:  but  in  case  of 
the  NtiBpenRion  or  removal  of  any  aucb  assistaut  auperintendent 
by  him,  be  shall  at  once  report  to  the  Governor.  In  writing,  the 
ranae  of  such  removal.  All  other  p«rsotM  e«i|rioyed  In  the  care 
and  maoaKament  of  the  canals,  except  collectors  of  tolls,  and 
thiwe  in  the  departmeut  of  the  State  EnKiueer  and  Surveyor, 
shall  be  appointed  by  the  Superiotendent  at  Public  Works,  and 
be  BUbject  to  suspeiuiion  or  removal  by  him.  The  Superintendent 
of  Public  Works  flhall  perform  all  the  duties  of  the  former  Oaoal 
CommissionerB  and  Board  nf  Canal  Commiiaioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  LeKislalure.  The 
(ruTemor.  by  and  with  the  advice  and  consent  of  the  Senate, 
■hall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works:  if  the  Seoate  be  not  in  seaaion.  he  may  grant 
commisaions  which  shall  expire  at  the  end  of  the  next  succeeding 
seaaion  ot  the  Senate. 
CdoU.    ism.  art.  T,  I  3,  amodtd  la  ISTl. 

I  4.  BaiwrlnteBAeBl  ot  Blatc  »elao*a|  appolntaacati 
yomra  »d  da<tea  «f. 

A  SuperintendeDt  at  State  PrisoDs  shall  be  appointed  by  the 
Oovemor,  by  and  with  the  advice  and  consent  of  Uie  Senate,  and 
hold  hia  office  for  fire  years,  unless  sooner  removed;  he  shall 
Kive  security  in  snch  amouQt  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintenilence.  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted;  be  shall  appoint  the  agents,  wardens,  physicians  and 
ehaidains  ot  the  prtsons.  The  atceut  and  warden  of  each  prison 
•ball  appoint  all  other  offlcers  of  such  prison,  except  the  clerk, 
subject  to  the  apiffovnl  of  the  same  by  the  Siinerinlendcnt.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powern  and  perform  all  the  duties 
not  ineonsistetit  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Pristtes.  The  Governor  may 
remove  the  Superinfendent  for  cause  at  any  time.  (tivloK  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunii?  to  be 
beard  in  his  defeuHe. 

CaoMt.    1848,  art.  T,  t  *,  aaKSdEd  Is  1STS. 

I  S.  CoBBilHlOBcrB  of  tile  laBd  oMce)  of  the  canal  fnndi 
eaaal  board. 

The  Fiientenant-novernor.  Speaker  of  the  Assembly,  Secretary 
Of   State,   Comptroller,    Treasurer,    Attorney -General    and    State 


85G-9  CONSTITCTIOS  OF  NEW  YORK.  Art.  V 

Riigloeer  aud  Surveyor  Hhall  be  the  commiHsionerg  of  the  laud 
office.  Thp  Lieutooaut-Goveraor.  Secretary  o(  Sfiite,  Comptrollor. 
Treasurer  and  Attorney-Qeuerai  «ball  be  the  comuiisaioners  of 
the  oaiiRl  fund.  Tbe  canal  board  sbEill  eonsiat  of  the  commls- 
Hfonors  ot  the  canal  fund,  the  State  Engineer  and  Survejoc  aad 
the  Superintendent  of  Public  Works. 

I  A.   Potveria  nod  dntlea  of  boardB. 

The  powers  and  duties  of  the  respective  boards,  SDd  of  the 
seveml  officers  id  this  article  mentioned,  aball  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Oonil.     ISM.   III.    V.   I  6. 
I  t;  StBtr  trcKBsrer,  avapeKfllon  br  Kwemor, 

The  Treasurer  may  be  suspended  from  office  by  the  Oorernor, 
durintr  the  recess  of  the  Legislatnre,  and  until  thirty  days  after 
the  commenceinent  of  the  next  session  of  the  I.PBislsture,  when- 
erer  It  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, Tiolnted  his  duty.  The  Qovemor  ahatl  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  otEce  during  suQb 
suspension  of  the  Treasurer. 

Coiuit.    J840,  Brt.  V,  I  T.  ,  . 

I  S.  Certain  ofllera  aboltsfced. 

All  offices  for  the  weighing,  gauging,  raeaauring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the  Slate  in  its  property,  revenue, 
tollM  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
anls  of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

t  *■  CiTll  vcpvlce  appalntmrnln  and  promotions. 

AiipuintnieutR  and  promotiunn  in  the  civil  service  ot  the  State, 
and  of  all  tbe  civil  divisions  thereof.  Including  cities  and  villages, 
shall  be  made  according  to  merit  and  UtnesK  to  be  ascertained, 
so  rar  as  practicable,  by  examinations,  nbicli,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honoratily 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resir 
dents  of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Lawa  shall 
be  made  to  provide  for  the  enforcement  of  this  sectlrai. 
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ARTICI.B1    BIXTB. 


111,2  j 


14.  CnonW  MmMa. 

tlwlr     pnwe™ 

ud    JarUdlrtlon 

Ifl.  Lonl  JndlrJil  tOrnt. 

n  jwtlcM. 

18.  Infrrinr  local  oourts. 

in.  aiertf  ot  nnrti. 

an.  Ko  JmllrlBl  nfflrcT,  rawpl  JaMlpe 

01  lt»  pe>«. 

31.  FBHluUoB  H  ■Utaln. 

XL  Tmn.  of  oO™  of  pn«Bt  Juallc 

M    Ot    tbll    !»■« 

ud  l«al  ImtlcUI 

S3.  Crniritoi  mHMrlil  »«lon>. 

I   1.  SvprmF  «oDrti  how  cooatltntedi  J«dlolaI  dtatrlota. 

The  Snpreme  Court  is  c^ontinned  with  general  jurieilictinn  in 
law  and  equity,  subject  to  such  appellnte  jurisdiction  of  the  Court 
of  Appeals  ns  now  is  or  mftj  be  prescrilied  by  law  not  luconBistent 
with  thin  Rrttole.  The  eiisting  Judicial  diHtricts  of  the  State  are 
eontinned  nutil  changed  ns  hereinafter  provided.  Tbe  Supreme 
Court  shall  pDnBict  of  the  JuBtl<>es  now  in  office,  and  of  the 
Jodges  transferre''  thereto  by  the  fifth  seetioD  of  this  article,  all 
of  wham  shall  continue  to  be  Justitss  of  the  Supreme  Court 
durinfc  their  respective  terms,  and  of  twelve  additioDal  Juntires 
who  shall  reHide  in  and  be  chosen  by  the  electors  of,  the  Hevcrnl 
existing  judicial  distrieta,  three  in  the  first  diatricf,  three  in  the 
aerond,  and  one  in  each  oC  the  other  diatriets;  and  of  their  anc- 
cetaora.  The  succeBBOTS  of  said  Juntices  shall  be  chotieTi  by  the 
electors  of  their  respective  Judicial  diftricts.  The  r#eiBlf»ture 
max  alter  the  judicial  distrlctH  once  after  every  enumeration 
under  the  Count  I  tut  ion,  of  t' "  inhabiCanla  of  the  8tate.  and  there- 
apoo  reapportion  the  Jitsticea  to  be  thereafter  elected  in  the 
districts  so  altered. 

Cooat.    iata.  art.  vi,  |  a. 

I  X.  Jndlelnl  aepurlmcntBi  appellate  dlTtnlan.  hnw  eon- 
MltBted  I  apvernnr  la  drBlKoa-te  Jnnllceni  Feporteri  tine 
aad  place  o*  lioldlas  eoarta. 

The  LMrtslatare  shall  divide  the  State  into  four  judicial  depart- 
ments. TTie  first  department  shall  consist  of  the  county  of  New 
York:  the  others  shall  be  bounded  by  county  lineH,  and  be  com- 
pact and  equal  In  population  as  nearly  as  may  be.     Once  every 
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tea  3e*n  the  LegiBlslnre  may  alter  tbe  Jndicial  departments,  but 
*rlthi>Dt  lucreaaiDg  the  nambec  thereof. 

There  shall  be  aa  Appellate  Diviaioit  of  the  Supreme  Oonrt, 
coDBletln*  o(  Beven  JnstireB  in  the  flrat  department,  and  of  Are 
JiiBticea  in  ench  of  the  other  departments.  Id  each  department 
four  ahall  constitute  a  quorum,  and  the  ooncurreace  of  three  shall 
be  necessary  to  a  deeision.  No  more  than  Ave  Juatice«  shaD  sit 
In  any  cese.' 

From  all  the  Justlees  elected  to  the  Supreme  Court  the  Gov- 
ernor shntl  denisuate  those  who  shall  constitute  the  Appellate 
Division  In  eaeb  department;  and  be  shall  designate  the  Presiding 
Justlee  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  tbe  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years,  or  the  unenpired 
portionn  of  their  respcctlTe  terms  of  office,  if  less  than  five  years. 
From  that  time  ns  the  terms  of  such  deHlgiiations  expire,  or 
Tacancies  occur,  he  shall  make  new  desisnatious,  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division  In  each 
department  shall  be  reHiilentH  of  the  department.  He  maj  also 
make  temporary  desiBiiatlons  in  case  of  tbe  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division;  or  in  case  the 
Frealding  Justice  of  any  Appellate  Division  sball  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
disposition  of  tbe  business  before  it.  Whenever  the  Appellate 
Division  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
aesB  within  a  reasonable  time,  a  majority  of  the  Presidio g 
Justices  of  tbe  several  departments  a*  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appealn  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appelate 
Division  shall  exercise  any  of  the  powers  of  a  Jnatice  of  the  Su- 
preme Court,  other  than  those  of  a  Justice  out  of  court,  and 
those  pertaining  to  tbe  Appellate  Dtvlslan  or  to  the  hearing  and 
decision  of  motions  submitted  tiy  consent  of  counsel.  From  and 
after  the  last  day  of  December,  one  thousand  eight  hundred  and 
ninety-five,  the  Appellate  Division  sbsll  have  the  Jurisdiction  now 
exerdsed  by  the  Supreme  Court  at  its  General  Terms,  and  1>t 
the  General  Terms  of  tbe  Court  of  Common  Pleas  for  the  City 
and  County  of  New  York,  the  Superior  Conrt  of  the  Olty  of  New 
York,  the  Superior  Court  of  Buffalo  and  the  City  Court  of 
Brooklyn,  and  such  additional  jurisdiction  as  may  be  conferred 
by  the  Legislature.  It  shall  have  power  to  appoint  and  remove 
a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  tor  holding  Special  and 
Trial  Terms  therein,   and  to  assign  the  Justices   in   the  depart- 
ments to  hold  such  terms;  or  to  make  roles  therefor. 
Cvnit.    IMS.  an.  VI,  H  T  inil  28.  idded  In  18S2. 

I  a.  JvUgt  or  Jnslloe  aol  to  sit  ta  revlewi  testlaioBr  IB 
•«Blty  e»aeB. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  la 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  In 
cases  at  law:  and.  except  as  herein  otherwise  provided,  the  Legis- 
latnre  shall  have  the  same  power  to  alter  and  regulate  the  jarl«- 
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n  equity  that  tt  has  tiereto- 


I  4.  Teras  at  oMcn  ▼annein,  ksw  llUtid. 

The  offlcial  terms  of  the  Jastieps  nf  th<>  Supreme  Conrt  shall  b« 
fourteen  yeani  from  and  including  the  firat  day  of  Jannar;  n«zT 
after  their  election.  When  a  vacancy  shall  occur  otherwise  than 
l>j  expiration  of  term  In  the  ofIii?e  of  Jtietlce  of  the  Supreme 
Oonrt  the  same  shall  bo  fiHed  for  a  full  term,  at  the  neit  general 
election,  happening  niit  leiw  than  three  months  after  snch  vacancy 
oceura:  and.  until  the  Tacanry  Bhnll  Iw  eo  filled,  the  Gorernor  by 
iDil  with  the  advice  and  consent  of  the  SepAte,  if  the  Senate 
Khali  tie  ia  semlon,  or  it  not  In  neiwinn  the  Oorernor,  may  fill 
HUcb  vacancy  by  appniiitmeut.  which  shall  continue  until  nod  In- 
cludinR  the  last  day  of  December  next  after  the  election  at  which 
the  Tanner  ahall  be  filled. 

Cant.     IMH,  art.  VI.  H  0.  tS. 

t   S.   City  coord)  aboil 
yrcHi*  eoarli    aalarln 


perior  Conrt  of  Buffalo,  and  the  City  Court  of  Brooklyn,  i.... 
aboliithed  from  and  after  the  first  day  of  Jannary.  one  tbousand 
i-i^bt  hundred  and  *n1nety-s'X.  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonginK  to  Bucb  courts,  shall  be 
deposited  in  the  offlces  nf  the  Clerks  of  the  several  counties  in 
which  said  coarta  now  pxint;  and  all  actions  and  proceedings  then 
pending  In  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  -Tudges  of  said  courts  in 
office  on  the  first  day  of  Jannary,  one  thousand  eight  hundred 
and  ninety-six,  shaJ],  for  the  remainder  of  the  term  for  which 
they  were  elected  or  nppolnted,  be  Juatlcea  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  countiae 
respeMiTcly,  and  shall  be  the  same  as  tko  salaries  of  the  ofher 
Jnsttcea  of  the  Supreme  Court  residing  in  the  aame  countie*. 
Their  imcceaBora  *hsll  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electora  of  the  Judicial  districts  in  which  they 
respecttTely  reside. 

The  jurwdictkni  -now  exenvsed  by  the  several  courts  hereby 
abolished,  shall  be  Tested  in  the  Supreme  Court.  Appeals  fiijin 
inferior  and  local  courts  now  heard  in  the  Conrt  of  CommoD 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  or  Buffalo,  ^all  be  beard  in  the  Supreme  Court  in  such 
outDner  and  t^  such  Justice  or  Jostices  as  the  Apjiellate  Divi- 
sions In  the  reapective  departments  which  include  New  York  and 
Buffalo  afaall  direct,  onlmB  otherwlae  prorided  by  the  Legislature. 

n™. 

I  9.  CIrenIt  conrts  aad  cwts  at  oreF  and  termtnor 
akallakrd. 

Circuit  Courts  and  ConrtB  of  Oyer  and  Terminer  art?  abolished 
bom  and  after   the  laat  day  of   December,   one  thousand  eigbt 
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hundred  (ind  nisety-live.  All  th^r  jurisdiction  abalt  thereupon 
l)e  vesriHl  in  the  Supreme  Court,  and  BlfactiouH  niid  proceediiitc^ 
then  pendinij  in  such  courts  shall  be  trantiferred  to  tlie  Supreme 
Court  for  heoriuB  and   determination.      Anr   Justice  of  the   Sii- 

Erenie  Court,  except  as  otlierwiae  provided  in  this  article,  may 
old  court  In  an;  count;. 


f  7.  Conrt  o(  anpealB. 

The  Court  of  AppealH  is  continued.  It  shall  consjat  of  the  Chief 
Jndice  and  Associate  Judaea  now  in  office,  who  shall  hold  their 
oDoes  until  the  expiration  of  their  reapei'tive  terms,  and  their 
Ruccessors,  who  shall  be  chosen  by  the  electors  of  the  State- 
The  offlcial  terms  of  the  Chief  Judlfe  and  Associate  Judges  shall 
be  fourteen  years  from  and  includinic  the  tirst  day  of  Januarj 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  o(  tour  shall  he  necessary  to  a 
decision.  The  court  Khali  have  power  to  appoint  and  to  remove 
its  repctrter,  clerk  and  attendants.  Whenerer  and  an  often  tut  a 
mujiirity  or  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  Knid  court  is  unable,  by  reason  ol  the  accnun- 
latinn  of  causes  t>endinti;  therein,  to  hear  and  disitose  of  the  same 
with  reasonable  speed,  the  Governor  shall  desiKnate  not  more  than 
four  Justices  of  the  Supreme  Conrt  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  -Tudges  ot  the  CoUrt  of.  Appeals  until  the 
causes  undispoaed  ot  in  aaid  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  white  holding  the  ofllce  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
(As  amended  in  1899.] 

.CoiUt.    18*8,  «rt.  VI.  f  3.  ■mended  In  1888. 
I  8.   Vacauer  tn  coart  of  appcBl*,  bovr  flileil. 

When  a  vacancy  sbnil  occur  otherwise  than  liy  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
genernl  election  happening  not  less  than  three  months  after  sueh 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  It  the 
Senate  shall  be  in  sesBion.  or  if  not  in  session  the  Governor  may 
(ill  such  vacancy  by  appointment.  If  any  auch  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  api>ointmeut  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  .ludge  any  longer 
than  until  the  expiration  of  his  appointment  aa  Chief  Judge.  The 
powers  aud  jurisdlctinn  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Cosat.    ISM,  ut.  VI,  i  3.  iiiDeBded  In  IWW. 
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I   S.  jBFlBdictloii   of  csmrt  at  nupealu. 

After  the  last  day  of  Decemlier,  one  tbousauil  eixht  handred 
and  uitietT-fi're.  the  jurisdiclioo  of  the  Court  of  Appeals,  except 
where  the  jadRtueot  is  of  death,  xhall  be  hmited  to  the  ceTiew 
of  qoeatioiiH  o(  law.  No  iiiiaDimouM  deciHiun  of  the  At^ellale 
IHvision  of  the  Supreme  Court  that  there  JB  evidence  uupportinft 
or  tendinK  to  suatain  a  finding  of  fact  vr  a  verdict  not  directed 
by  the  i^urt,  shall  be  reviewed  by  the  Oonrt  of  App^M.  Bs- 
(fj>t  where  the  judgment  is  of  death,  e|ii>ealii  may  be  taken,  an 
of  ri^bt,  to  Haid  court  only  from  JutlgmentH  or  orderH  entered 
upon  decisiauK  of  the  Appellate  DiviHion  of  the  Supreme  Court 
Gull;  determiniog  ai'tionn  or  apeeinl  iiroi'eedings.  and  from 
ordera  graatiiig  new  trisia  on  exceptioun,  where  the  appellontit 
KtiiHilate  that  upon  affirmanee  judgiuent  abMihite  Hbalt  be  ren- 
dered aKiiuat  them.  The  Appellate  Division  in  any  department 
miy.  however,  allow  an  appeal  npnn  any  iiueHtion  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Lepinlatiire  mny  further  resitrict  the  jurisdiction  of  the 
Court  ot  AppealH  and  the  right  of  api>eal  thereto,  but  (he  right 
to  appeal  shall  not  deiiend  upon  the  nnicmnt  Involved, 

The  provisions  of  this  section  shnll  not  apply  to  orders  rahijf 
or  judgments  rendered  b.v  any  General  Temi  before  the  last  day 
of  December,  one  thousand  eight  bundreil  and  ninety-flve,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  ot  law. 

|*10.  JndKea   ■«*   to   h*ld  any  ether  »IBee. 

The  Judges  ot  the  Court  of  Appealu  and  the  Justices  of  the 
Bapreme  Court  shsll  not  bold  any  other  office  or  public  truat 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
eiren  by  the  L^ialatnre  ot  the  people,  shall  be  void. 

Conit.    1848.  art.  Vt.  t  10,  KOicnidnl  In  lees. 

I   11.   Removal  ot  Jndvea- 

Jadges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  honaes 
of  the  L^slature.  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judlcinl  officers,  except 
Justices  of  the  Peace  and  Judges  or  justices  of  inferior  courts 
not  of  record,  ma.v  be  removed  by  the  Senate,  on  the  recomraen- 
datioD  of  the  Governor,  if  two-thirds  of  nil  the  meml)eni  elected 
to  the  ^leiiHte  ooneur  therein.  But  no  officer  shall  be  removed 
by  virtne  of  this  section  except  for  ciiuse,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  l>een  served  with  a 
natement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard-  On  the  (jnestion  of  removal,  the  yens  and  nays  shall 
be  entered  on  the  journal. 

Cnon.    1M6.  «rt.  Tl.  I  11,  «iwpd«]  In  IBM. 

I  IS.  ContpensBtloni  Bse  realrletlon  i  ■■■iKnment  hr  Rov- 

The  Judges  and  Justices  hereinbefore  mentioned  shuU  receive 
for  their  services  a  compensation  established  by  law,  which  shall 
got  be  increased  or  diminished  during  their  official  terms,  except 
U  provided  in  section  five  of  this  article.     No  person  shall  hold 
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the  ofSoe  of  Jndfte  or  JuHtlce  of  any  court  lonfter  than  untU  aod 
including  the  last  iay  of  December  next  after  he  Bhall  be  uPTeqiy 

5 ears  of  age.  No  Judge  or  Jostit^e  elected  after  tke  Snt  Any  of 
anuary,  one  thoniand  eight  hundred  and  nlnety-foar,  -ahall  be 
entitled  to  receive  an;  compeoaatlon  after  the  last  dB7  of  Decem- 
ber next  after  he  shnll  be  aeventy  ycara  of  age;  but  the  com- 
peiigRtlun  of  erery  Judge  of  the  Court  of  AppetlH  or  Jufttlce  of 
tiie  Supreme  Court  elected  prior  to  the  firnt  day  of  January,  one 
thoUBBnd  eight  hundred  and  uinety-fonr.  whone  terra  of  office  has 
been,  or  whoxe  present  term  of  office  ahall  be.  so  abridged,  and 
who  ahall  hare  served  aa  auch  Judge  or  Justice  ten  years  or 
more,  shall  t>e  continued  during  the  remainder  of  the  term  for 
whioh  he  was  elected;  but  any  such  Judge  or  Justice  may,  with 
his  consent,  be  assigned  by  the  Governor,  from  time  to  time,  to 
any  duty  in  the  Supreme  Court  while  bis  eompenastlon  is  so 
continued. 

Const.    lS4e.  iri.  VI.  H  13.  14,  ■iii?iid«d  Id  ISaB, 
I   13.  Trial  nf  IntpcDCli^oats. 

The  Assembly  shall  bare  the  power  of  iiupeachment.  by  a  rote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impeachments  ahall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  tbeui,  and  tbc  .Tudges 
of  the  Court  of  Apponls,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  agamst  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant- Gore rnor  shall  not  act  as  a  meml>^  of 
the  court.  No  judicial  offlcer  shall  exercise  his  otDce,  ^er 
articles  of  impeachment  against  him  shall  hare  tieeD  preferred 
to  the  Senate,  until  he  shell  hare  been  aeqnitted.  Before  the 
trial  of  an  Impeachment  the  memt>ers  of  the  court  shall  take  an 
oath  or  afHrmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidiinre,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  membera  present.  Judg- 
ment in  cases  of  Impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  tf. 
hold  and  enjoy  any  olBce  of  honor,  trust  or  profit  under  this 
Btate;  hut  the  party  impeached  sbiiU  be  liable  to  iodiotment  aud 
punishment  according  to  law. 
CoHt,    18M,  art.  ri,  t  1,  ■aiHDded  in  ISftS. 

I   14.  Conaty  coarta. 

The  exiating  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  ahnil  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  sball  be 
two  County  Judges  and  the  additional  County  Judge  atuUI  be 
choaen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  BuccessorH  of  the  several  County  Judgi^e  shall  be 
chosen  by  the  electorK  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  aud  jurisdiction  they  now 
poasesK,  and  also  original  Jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  resicie  in  the  county,  and  in 
which  the  complaint  demands  judsrment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  LeRiwlature  may  hereafter  enlarge 
or  restrict  the  jupisdietion  of  the  County  Courts,  provided,  how- 
erer,  that  their  jurisdiction  shall  not  be  to  extended  iis  to  author- 
lx«  an  action  therein  for  the  recovery  of  money  00I7.  In  ▼Uch 
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tbe  mm  demanded  exceeds  two  tbonsand  dottan,  or  In  whlcb 
■ur  penoD  not  a  resident  of  tbe  eoantr  li  u  defendant. 

Coorta  of  8easU)iut,  excvpt  in  the  county  of  New  York,  are 
■baliahed  from  and  after  the  laM  iaj  ot  December,  one  thonmnd 
rigkt  hundred  and  ninetj-fiTU.  All  the  iarindlclion  of  the  Conrt 
of  Brrai  nni  in  eacli  comtr,  eseept  the  county  of  New  York,  ahnll 
therenpon  be  ve^ed  in  the  County  Conrt  thereof,'  and  all  aetlnnB 
oBd  proceedioss  then  pending  in  such  OanrtB  of  BesHlons  ahall  be 
transferred  to  aaid  County  Conrts  for  hearing  and  detennination. 
ES'ery  Ooonty  Judge  phall  perform  luch  dutipa  hh  may  be  re- 
qnin^  by  law.  His  aalvy  aball  be  entabliahed  by  taw.  payable 
not  of  the  cooatf  treasury.  A  County  Jndae  of  any  connty  may 
boM  Count;  Conrta  in  any  other  county  wDoi  requested  by  the 
Judge  of  ench  other  conaty. 

Oo«t.    IMe.  art.  VI.  i  ID,  imnided  In  ISflB. 

rates,    tbeir    p*w«ra    ui 

The  eiiating  SnrroKatea*  Conrta  are  oontlnaed,  and  the  Sur- 
ragatea  now  in  office  ahall  hold  llieir  ofQceH  until  the  expiration  of 
their  terms.  Their  sncceasorB  shall  be  chosen  by  tbe  electors  of 
their  respective  conntles,  and  their  terms  of  office  shall  be  six 
years,  exc^t  in  tbe  conoty  of  New  York,  where  they  ahall  con- 
tinne  to  be  fourteen  years.  Surrogates  aud  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrugatea  and 
exiatinK  SnrroicBtea'  Courts  uow  possesa.  until  otherwise  provided 
by  the  Legislataie.'  The  County  Judge  shaTl  be  Surrogate  of  hifi 
ronnty.  except  wbere  a  aeparate  Surrogate  has  been  or  shall  be 
ele<Tted.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  T.egialatare 
may  provide  for  tbe  election  of  a  separate 'otllcer  to  be  Surrogate, 
whose  term  of  office  shall  be  aii  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  sfaall  bo  establiabed 
by  law,  payable  out  of  the  county  treasurj-.  Xi>  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December'  next  after  be  shall  be  seventy  years  of 
age.  A  acancles  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate ah  all  be  fnied  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  iocrensed  or  diminished 
during  hia  term  of  office.  For  tbe  relief  of  Rurrogatps'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  in  any 
raanty  having  a  population  exceeding  tour  hundred  tbouaand,  tbe 
powers  and  inriadiction  of  Surrogates,  with  authority  to  try 
iisnes  of  (act  by  jury  in  probate  case*. 

CoHt.   1840,  on.  n,  I  10.  laMoAM  Is  1S8>. 

I  IS.  Loeal  JodlolAl  oBeer*. 

The  Ijegielatiire  may,  on  appllcfttton  of  the  board  of  anper- 
risoFs,  provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  coanty,  to  discharge  the  dnties  of  County  Judge  and  of 
SnrroKate,  in  caaes  of  their  inabili^  or  of  a  vacancy,  and  In 
Rich  other  ixsea  aa  may  t>e  provided  by  law,  and  to  exercise  snch 
Dtlwr  powers  in  apecial  cases  as  are  or  may  be  provided  by  law. 
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I   1T>    JnBtloes  at   tke   peacei  dlHtrlet   coart   Jvatlocs. 

The  electors  of  the  several  towns  shall,  at  their  atliiiial  town 
meetings,  or  at  such  other  time  and  la  such  manner  as  the  Legls- 
luture  may  direct,  elect  JoBtices  of  the  Peace,  whose  term  «C 
offin*  shall  be  foor  rears.  In  case  ot  an  election  to  fill  a  racancT 
nociirrinft  before  the  eiplration  of  a  full  term,  tbey  shaH  bold  for 
the  residue  of  the  uneTpired  term.  Their  number  aud  classifica- 
tion ma.y  be  regrulated  by  law.  .lusUres  of  the  Peace  and  Judges 
i)r  jnatices  of  Interior  courts  n«t  of  record,  and  their  clerks  may 
lie  removed  for  cause,  after  due  notice  and  bd  opportunitj  of 
lieii^g  beard,  by  such  courts  as  are  or  may  be  prescritied  by  law. 
Justices  of  the  Pence  and  District  Court  .lusticPs  may  he  elected 
in  the  different  cities  of  this  Stute  In  such  manner,  and  with  sueh 
IHiwers.  and  for  aiich  terms,  respectively,  ns  are  or  shall  be  pre- 
Ki-rlbed  by  law;  all  other  Judicial  oDlccrH  in  cities,  whose  election 
or  appointment  is  not  otherwise  pmrided  for  in  Ihla  article,  shall 
lie  chofien  by  the  electors  of  snch  cities,  or  nppointcil  hy  some 
loml  anthorities  thereof. 
<:ooiit.    18*8,  irt.  VI.  I  18,  smendwi  In  WOO. 

I  IS.  lafeHsr  Io«nl  eoartii. 

Inferior  local  conrt.t  of  civil  a,nd  criminal  juTisdictioo  may  b« 
i>slahlished  by  tbc  Legislature,  but  no  inferior  local  court  here- 
lifter  created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  iiiHin  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  >(Teater  jurisdiction  in  other 
respects  than  is  conferreil  upon  County  Coorts  by  or  under  this 
article.  Except  as  herein  othem-ise  provided,  all  judicial  officers 
»^ba1l  be  elected  ur  ap|>omted  at  anch  times  and  in  auch  maimer 
ns  the  Legislature  may  direct. 

c«ut.  lato,  sit  VI.  I  ib:  »in™i«i  m  i8». 

(  la.  Clerba  ot  coarts. 

Clerks  of  the  several  counties  shall  i>e  clerks  of  the  Supreme 
Coart.  with  such  powers  and  duties  as  shall  be  prescribed  by 
Inw.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  nhnll  keep 
bis  olflee  at  n  plnce  to  he  desijrnnlcd  by  soid  Justices.  The  Clerk 
of  the  CTonrt  of  .\ppeols  shall  keep  his  offlc-e  nt  the  seat  of  gov- 
ernment. The  Clerk  ot  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensiition  to  be  estab- 
lished by  law  and  paid  out  of  Ihe  pnhlic  treasury. 

ronnt.    IMS,  srt.  VI,  t  20,  ■mrndpd  In  IgW. 

I  20.  Wo  Indlclal    om« 
rerelv*  feent  ■•*  *»  •«* 

No  judicial  ofBcer,  except  .Justices  of  Ibe  Peace,  shall  rei.'eive 
to  his  own  use  any  feea  or  perquisites  of  office:  nor  shall  any 
.Indge  of  the  Court  of  Appeals,  or  Jnstice  of  the  Supremo  Coitrt, 
or  any  Conuty  Jndge  or  SurroRBte  hereafter  elected  in  a  county 
having  II  popnlation  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  ns  referee.  The  Legislature  may  impose  a 
s'milar  prohibition  upon  County  Judges  and  Surrogatra  in  other 
counties     No  one  shall  be  eligible  to  the  office  of  Judge  of  tlift 
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Gout  of  Appeal*,  Justice  of  tbe  Sapreme  Court,  or,  except  ia 
die  conntT  of  Hamilton,  to  the  office  of  Count;  Judge  or  Surro- 
■•t«,  wbo  to  not  an  attorney  and  coDimelor  of  this  State. 


I  SI.  PvbllctBtlaa  at  ■t«tatei>. 

The  Legislature  Khali  provide  tor  the  Bpcedy  publication  of  all 
•tatntes.  and  ehall  rpgulate  the  reporting  of  the  decisioua  of  the 
mnrta;  but  all  laws  and  Judicial  decisions  shall  be  free  for  pub- 
Eeation  b;  any  person. 

I  SX.  Terms  of  oSce  af  pFearnt  jBntlcea  at  tbe  penoe  Had 
l*eal  Jadlelitl  oMccfs. 

Justices  of  the  Peace  and  other  local  Judicial  officers  provided 
tor  in  sectians  seT-enteen  and  eighteen,  in  office  when  this  article 
labes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

CoHt.    18M,  art.  TI.  I  3S,  UDtoded  In  ItOS. 

f  as.   Oawta  of  bpwIbI  ■«■«!•■■. 

Courts  of  Special  Sessions  shall  have  such  jarisdlction  of 
offenses  of  the  grade  of  misdemeanora  as  ma;  be  prescribed  b; 

law. 

Oat.    UM,  STi-  TI.  I  M,  UDMited  In  1S». 


i,.=db,Goo'jle 
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ARTICLE!  SBVENTH. 


lolla  to  bn  Impound;  ponti 


e  credit  mot  to  b«  kIti 


The  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  tci  or  in  aid  of  any  individual,  aaeuciation  or  corpomtion. 

f  X,   Stule   debiB,  pow«r  to  contract. 

The  Slate  may,  to  meet  casual  deficits  or  failures  in  revenue*. 
or  lor  expenses  not  provided  for,  wintratt  debts;  but  such  debts, 
direct  or  contingent,  singly  or  In  the  aggregate,  shall  not  at  aay 
time  exL-eed  one  million  of  dollars;  and  the  moncyit  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtniued,  or  to  repay  the  debt  eo  coDtracted, 
and  to  no  other  purpose  whatever. 

CoDit.    1S46,  art.  Til,  I  tO. 

I  S.  Stale  debt*  to  repel  iBTaaloiiB. 

In  addition  to  the  al>ove  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  sujipress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arialng  from  the  con- 
'  tractiug  of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Coiut.    IMQ.  art.  Vlt.  I  II. 

{  4.  Umltatlou  ol  leclslatlvc  potfcr  to  create'  debM. 

Kscept  the  debts  spcciGed  In  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  on  behalf 
of  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  some  single  nork  or  object,  to  be  distinctly  specified  therein; 
and  snch  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tor  Co  pay,  and  sufficient  to  pay,  the  Interest  on 
such  debt  as  It  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  eighteen  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election,  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
such  election.  On  (he  final  passage  of  such  bill  in  either  house 
of  the  Legislature,  the  question  shall  be  takeo  by  ayes  and  noes, 
to  be  duly  entered  on  the  journals  thereof,  and  shall  be:  "  Shall 
this  bill  pass,  and  ought  the  seme  to  receive  the  sanction  of  the 
people?" 
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The  Legislature  may  at  auj  time,  utter  tbe  approval  of  such 
Iftw  by  tbe  people,  ir  uo  debt  Bhall  have  been  contracted  in  pur- 
■lUDce  tbereot,  repeal  tbe  same;  and  may  at  any  time,  by  law, 
torbid  the  contracUos  of  bu]'  further  debt  or  liability  under  such 
law:  but  the  tax  impoaed  by  such  act,  in  pruportioo  to  tbe  debt 
■nd  liability  which  may  bive  been  contracted.  In  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepcalable.  ^nd  be  annu- 
■Uy  collected,  uotll  the  proceeds  thereof  nhall  have  made  the 
[Hovialon  hereinbefore  specified  to  pay  and  discharKe  the  Interest 
and  principal  of  such  debt  aud  liability.  The  money  arisiuE  from 
any  loan  or  stock  creatioK  such  debt  or  liabllily  nbali  be  applied 
to  tbe  wcK'k  or  object  specifled  in  the  act  aulhorliinK  ttueh  debt 
or  liability,  or  for  the  repayment  of  auch  debt  or  liability,  and 
(or  no  other  purpose  whatever.  No  sach  taw  nhall  be  submitted 
to  be  Toted  od,  within  three  months  after  Its  pasaage,  or  at  any 
veneral  election  vbeo  any  other  law,  or  any  bill,  or  any  amend- 
ment to  the  Constitution,  diall  be  submitted  to  be  voted  for  or 

OoHt.   w*6,  ttt.  VII,  i  it. 

I  B.   SlaklBK  fsHd,  how  kept  aad  iiiTeated. 

The  sinking  fands  provided  for  the  payment  of  interest  and  the 
citinKOishment  of  tbe  principal  of  the  debtn  of  the   State  shall 
be  separately  kept  and  nafely  invested,  and  neitber  of  them  shall    ' 
l>e  appropriated  or  used  in  any  manner  other  than  for  the  speelOc 
pnriMtse  for  which  it  shall  have  been  provided. 

CwR.    ISM.  an.  VII.  |  13,  unntrd  in  IST4. 

I  S.  Clalata  bnmd  by  ■ 

Neither   the   Legislature,  canal  board,   t- .    , _-   r,. 

•ons  acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
daim  which,  as  between  citiiens  of  the  State,  would  be  barred 
by  lapse  of  time.  This  provision  shall  not  be  i-on.Htrned  to  repeal 
any  statute  fixing  tbe  time  within  which  clnlma  shnll  be  pre- 
sented or  allowed,  nor  shal!  it  extend  to  any  claim  duly  presented 
within  tbe  time  allowed  by  law,  and  pronecute<l  with  due  dili- 
gence from  the  time  of  such  presentment.  But  if  the  claimant 
ohaU  be  under  legal  disability,  the  claim  may  be  presented  within 
iwo  yeara  after  such  disability  is  removed. 

I  T.  Poresl  preserve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  eon- 
•titotiiig  the  forest  preserve  aa  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
•or  shall  tbe  timber  thereon  be  sold,  removed  or  destroyed. 


I  8.  Caaals,  not  to  be  aold)  not  applied  to  eertala 
eaaalai  dlBpoaltloa  of  laads. 

The  Legialatore  shall  not  sell,  leaxe  or  otherwise  dispose  of  the 
Br^  canal,  the  Oswego  canal,  tbe  Champlain  canal,  the  Cayuga 
and  Beneca  canal,  or  the  Black  River  canal:  but  they  shall  re- 
■aln  tbe  property  of  the  State  and  under  its  management  for- 
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srer.  The  prohibition  ol  leane.  sale  or  other  diBpogiticm  herein 
cODteini^d,  Hball  not  applj  to  the  canal  kuono  as  the  lUain  and 
Hamburg  street  censl,  sitaated  iu  the  city  ot  Buffalo,  and  which 
pjctends  eaaterly  from  the  westerly  line  of  Main  Btreet  to  the 
westerly  line  of  HamburK  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  dlspoaitlon  of  any  canal  shall 
be  applied  to. the  improvement,  miperintendence  or  refnir  of  the 
remaining  portion  of  the  canals. 


I  9.  No  tolls  to  be  iHivosetli  c*atr*eta  tar  irork  »mt  ma- 
terlttlsv  ii4J  extra  compensation* 

No  tolls  shall  hereafter  be  imposed  on  persona  or  property  trans- 
ported on  the  cflnalH.  but  all  boats  navi^ting  the  ranaln.  and  the 
owners  and  masters  thereof,  shall  be  Hubje<'t  to  such  laws  and 
regulations  as  have  been  or  may  hereafter  be  enacted  oonceminit 
the  navigation  of  the  fanala.  The  tiegialsture  shall  annually,  by 
equitable  tasea,  make  provision  for  the  expenses  of  the  super- 
intendence and  repairs  of  thp  canals.  All  contracts  for  work  or 
materials  on  any  cannl  shall  be  made  with  the  peraona  who  shall 
offer  to  do  or  provide  the  same  at  the  lowest  price,  with  ade- 
quate security  for  their  performance.  No  extra  compensation 
shall  be  made  to  any  contractor;  but  it.  from  any  unforeseen 
cause,  the  terms  of  any  contract  shail  prove  to  be  unjust  and 
oppressive,  the  canal  board  may,  upon  the  application  ot  the 
contractor,  cancel  such  contract. 

Const.    ISie.  art.  Til.  |  S.  UDcnded  Id  1882. 

I   10.  Canal  Improveaiealt  and  cost  tbereot. 

The  canals  may  be  improved  in  snch  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authoriced  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 


...Gooylc 


CONSTITUTIOX  OF  NEW  YORK. 


AHTICLB    HieHTH. 


1.  Oorpsnltaiu.  rornullt 

2.  Diw*  of  roTfwratloiu, 

3.  CorpDntioa.  dcfliiltloi 


1  1.  Com 

CorporatltiDH  may  l>e  formed  uuder  geueral  laws;  but  Bh«ll  not 
be  created  by  Bpecial  act,  except  for  nmnicipQl  purposes,  aiid  in 
nuies  where,  in  the  judgment  of  the  Legialature,  the  objects  of 
the  coiporatinn  cannot  be  attained  under  seneral  laws.  All  gen- 
end  lan-s  and  special  acts  pBs»ed  pursnant  to  this  section  may  be 
altered  from  time  to  time  Or  repealed. 

Omn.    ISM.  an.  viii.  |  i. 

I  2.   Da«  of  «orpo»llaaB. 

Dnes  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  meana  as  may  be  prescribed 
by  law. 

Cosat.    I»4«.  m.  VIII.  I  2. 

I  3.  CorporBdoii,  detlBltlon   of  term. 

The  term  corporations  as  iiiii>d  iu  this  article  xhall  l>e  construed 
to  fnclnde  all  associations  and  joint-stock  companies  hnTlDg  any 
of  the  noweni  or  privileges  of  corporntlona  not  possessed  by  in- 
^Tidnats  or  partnerships.  And  all  corporations  shall  have  the 
right  to  sne  and  shall  be  subject  to  be  sued  in  all  courts  In  like 
cases  as  natural  persons. 

CoBM.    I»t6.  art.  Vtll.  I  3. 

I  4.  SKvlBsa  bauli  chartemi  rratrlctl«Ha  vpon  tPniiteeBt 
■yjelal   «hKrterB  Bof  to  be  g^m^tt^A, 

The  I^gisratnre  shall,  by  general  law,  conform  nil  charterti  of 
saringB  banks,  or  inatStutions  for  savings,  to  a  unltormity  of 
powers,  rights  and  liabilities,  and  nil  charters  hereafter  ([ranted 
(or  such  corporations  shall  l>e  made  to  conform  to  such  Kpneral 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
»nch  corporation  shall  hsve  any  capital  Htuck.  nor  shall  the 
tniKtees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  ttuch  corporation;  and  no  di- 
rector or  trustee  of  any  sach  bank  or  institution  shall  be  inter- 
red In  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  iuatltntloii  for  saTiaga.   The  Letrislnture  sball  have  no  power  to 
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KHse  aai  apt  grBntiug  UDy  speoia]  charter  for  baukiiiB  purposes: 
ut  curporatioDB  or  asBOcitttiona  may  be  lormed  for  auch  pnrpoaee 
under  general  lava. 

The  Ijegislature  shall  have  iio  power  to  paas  onj-  Ian-  aanction- 
iiib'  in  any  maoner,  riireptly  or  indirectly,  the  Huapensioo  ol  specie 
liHj'meDta,  by  any  iieraun.  association  or  corporation,  iiisuiag  bank 
notes  of  any  deacription. 

cooji.    iS4fl,  »rt.  vm,  I  s. 


I   0.  WLKgimtrr  nt  bills  or  nat». 

The  LeetKloture  shall  pi-ovide  by  law  tor  the  registry,  of  all 
billH  or  noten.  inaueil  or  pat  in  circulation  as  money,  and  ehall 
reqnire  ample  security  tor  the  redemption  or  the  same  in  specie. 

CoiHt.    1848.  srt.  VIII,  |  a. 

I  T.  LlBblllty  of  utiHrk holder*  of  hanks. 

The  stock  hoi  derii  of  every  corporation  and  joint-stock  associa- 
tion for  banking  ptirpoEea.  shall  be  individually  reaponsible  to  thp 
■mount  of  their  resiHH'tive  share  or  shares  of  stock  In  any  such 
corporation  or  aitsocintion,  for  all  ita  debts  and  liabilities  of  eTeT.7 
kind. 

OoMl.     1848.   •rt,    VIII,   i  7. 
I  S.  Blllholders    of  Insolvent   liank.    urElerF-d   oredlt*n. 

In  case  of  the  insolvency  of  any  bank  or  banking  aasociatlon. 
the  billholders  thereof  Kball  be  entitled  to  preference  io  payment, 
over  all  other  creditora  of  such  bank  or  aasociatioD. 

CoDd.    1848,  irt.  VIII.  |  8. 

f  ft.  CrvdU  or  ■none}'  ol  tk«  stnte  not  to  br  clTen. 

Neither  tbe  credit  nor  the  money  of  the  State  shall  be  sirco 
or  loaned  to  or  in  aid  of  any  association.  i'i)rpuration  or  pnvatv 
undertaking.  Thin  section  sball  not.  boncvcr.  prevent  the  I/egin- 
lature  from  making  auch  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  di'llnqnenta.  as  to 
it  may  Heem  proper.  Nor  shall  it  apply  Io  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  tbe  State  for 
educational  purposes. 

Cutuil.    1S4S.  an.  VIII.  1  10,  addL-d  In  18T4. 

1  IO.  Conntlps.  filtles  nad  towns  not  Io  kIi'c  or  loan 
noaer  or  credUi   litnltatloa   of  Indrbtrdneas. 

No  county,  city,  town  or  villairc  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit  to  or  in  aid  of  any 
individaal.  asaociation  or  eorporntion,  or  become  directly  or  io- 
directly  the  owner  of  stock  in.  or  boiidH  of.  any  association  cw 
corporation:  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indcblediiess  except  for  county,  city,  town 
or  village  pnrposea.  This  section  shall  not  prevent  xuch  coaoty, 
city,  town  or  Tillage  from  making  such  provision  for  the  aid  or 
support  of  its  poor  as  may  be  authorised  by  law.  No  count;  or 
40 
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city  etutti  be  allowed  to  become  indebted  (or  any  purpose  or  In 
an;  taamier  to  bd  amount  which,  Includiog  existing  indebtedness, 
shall  exceed  ten  per  centuto  o(  the  assessed  valnation  of  the  real 
<^tate  of  sui'>i  countj  or  citr  subject  to  taxation,  as  it  appeared 
hy  the  assessinent- rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  oonnty  taxes  prior  to  the  iocurrinK  of  snch 
indebtedness;  and  all  indebtedness  in  excess  of  such  limitation. 
except  HUch  as  may  now  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  prorided.  Xo  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum  iif  the  assessed  valuation 
of  Its  real  estate  subject  to  taxation.  Bhall  be  allowed  to  become 
iodebted  in  any  further  amount  until  such  indebtedness  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  rcvenae 
bonds  issned  in  anticipation  of  the  collection  of  taxes  for  aroounts 
Bctaally  contained,  or  to  be  contnined  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  arc  Issued  and  payable 
ont  of  such  taxes. 

Nor  shall  this  section  be  construed  to  prevent  the  issue  of  bonds 
to  provide  for  the  supply  of  water;  but  the  term  of  the  bonds 
issaed  to  provide  the  supply  of  water  shall  not  exceed  twenty 
years,  and  a  sinking  fund  shall  be  created  on  the  issuing  of  the 
said  bonds  for  their  redemption,  by  raising  anooally  a  sum  which 
will  produce  an  amount  equal  to  the  sum  of  the  principal  and 
interest  of  said  bonds  at  their  maturity.  All  certiflcates  of  in- 
debtedoess  or  revenue  bonds  issued  in  anticipation  of  the  col- 
lection of  taxes,  which  are  not  retired  within  five  years  after 
tbetr  date  of  issue,  and  bonds  issued  to  provide  for  the  supply 
of  water,  and  sny  debt  hereafter  incurred  by  any  portion  or  part 
of  a  city,  if  there  shall  be  aoy  such  debt,  shall  be  included 
in  aacertainiog  the  power  of  the  city  to  become  otherwise  in- 
itebted.  Whenever  the  houndsries  of  any  city  are  the  same  as 
those  of  a  county,  or  when  any  city  shall  include  within  its 
bnDDdaries  more  than  one  county,  the  power  cjf  any  county 
wholly  included  within  such  dty  to  become  indebted  shall  cease, 
hut  the  debt  of  the  county,  heretofore  existing  shall  not,  for  the 
pnrpoBes  of  this  section,  be  reckoned  as  a  part  of  the  city  debt. 
TTie  amount  hereafter  to  be  raised  by  tax  for  county  or  city 
parposes.  In  any  county  containing  a  city  of  over  one  hundred 
thoDsand  inhabitants,  or  any  such  city  of  this  State,  in  addition 
to  providing  for  the  principal  and  interest  of  existing  debt,  shall 
not  in  the  aggregate  exceed  in  any  one  year  two  per  centum  of 
the  assesBcd  valnation  of  the  renl  and  personal  estate  of  anch 
ronaty  or  city,  to  be  ascertained  as  preacritK>d  in  this  section  in 
respect  to  county  or  city  debt.  [As  amended  in  1S99.1 
C<aM.    IMS.  ut.  VI11.  i  11.  added  In  ISTl,  and  amended  in  TSS4. 

f  11.  State  board  of  ahariflcsi  atatr  coiniBtBBlaB  In  la- 
Barn  state  eatnmlsalon  of  prisons. 

The  Legislature  shall  provide  for  a  state  board  of  chnritiee, 
vhicti  shall  visit  and  inspect  all  institutions,  whether  state, 
coanty.  municipal.  Incorporated  or  not  incorporated,  which  are 
of  a  charitB.ble.  eleemosyuary.  correctional  or  reformatory  cliar- 
acter,  excepting  only  snch  inntitutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either  of  the  commission!' 
hereinafter  mentioned,  but  including  all  re<'ormator[es  except 
those  in  which  adult  males  convicted  of  felony  shall  be  conflnedi 
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a  state  commiHSioD  in  limic;,  whjcli  shall  visit  and  inspect  all 
inalitatioiis,  either  pablie  or  private,  axed  tor  the  care  una  treat- 
ment of  the  iDmne  Inot  incladins  iuHti lotions  for  epiteptica  or 
idiots):  a  state  tommisBion  of  prisons  which  shall  Tisit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  n^itil 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtMS. 
New. 

The  members  of  the  said  board  and  of  the  said  conuntaaiona 
shall  be  appointed  b;  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  ma?  be  removed  from 
offloe  b;  the  OoTernor  for  canae,  an  oppoTtnulti'  having  bwm 
given  him  to  be  beard  in  his  defense. 


I   13.  Existing  lavra  to  rcBislB  IB  (oree. 

Existing  laws  relating  to  iDstitutlons  referred  to  in  the  fore- 
goinE  sections  and  to  their  sapervision  and  Inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisioils  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  bj  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
shall  not  be  exclusive  of  other  visitation  and  infection  dovt 
authorized  b;  law. 


i   14.  NalBteHHce  sBd  Bappart  «(  iBBUitn  «f  ekarltal»l« 

Nothing  In  this  GouHtitntion  contained  shall  prevent  the  Legi*. 
latiire  from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquenta,  aa  to 
it  maj-  seem  proper;  or  preveot  anj  county,  city,  town  or  vUJaKe 
from  providing  for  the  care,  support,  maintenance  and  secalar 
education,  of  inmates  of  orphan  asylums,  homex  for  dependeDt 
children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villavea 
to  charitable,  eleemoaynary.  correclional  and  reformatory  ins^U' 
tlons,  wholly  or  partly  under  private  control,  for  care,  aupport 
and  maintenance,  ma.v  be  authorized,  bat  shall  not  be  required 
by  the  Legislature.  No  such  payments  shall  be  made  for  an* 
inmate  of  auch  institatioDs  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of  chari- 
ties. Such  rules  shall  be  subject  to  the  control  of  the  Lesislatnre 
by  general  laws. 

I   10.  CBm^lsatttBera  eoatloBed    Ib    olBce. 

CommissioDert<  of  the  state  board  of  charities  and  commission- 
ers of  the  Htate  commission  in  lunacy,  now  holding  office,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed 
roBpeclivcl.v,  unless  the  Legislature  shall  otherwise  provide.  The 
IrfRislature  may  confer  upon  the  commiasions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  that 
are  not  Inconsiatent  with  other  provislona  of  the  ComtitntioQ. 
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ABTICLB   imtTB. 

e  imlTcnItT. 


itH  d»p«tt  tvatSa. 


I    1.    C*MM*B    MhSOlB. 

Ilie  LeiRslatarc  shall  provide  Cor  the  maiatenanra  and  support 
of  a  srstem  of  ti«e  common  ecbools,  wberein  all  the  ohildreu  of 
tins  State  majr  be  educated. 

I  a.  K««»to  of  tk«  ■■Ivenltr. 

The  rorpnratioD  created  \o  the  fear  one  thousand  seven  hun- 
dird  and  ei^htr-rnnr,  nniler  the  name  of  The  Regents  of  the 
Cnrrersitj-  of  the  State  of  New  York,  is  hereby  continued  under 
tbe  name  of  The  UniTersltr  of  the  State  of  New  York.  It  shall 
be  gorerned  and  its  corporate  powers,  which  may  t>e  increased. 
—  -'^•'-  I  (IT  diminished  by  the  Legislature,  shall  be  exercised  by 


I  3.  CsHBBOB    Khool,    UtCTMlvre    mnd    tbe    United    States 
«e»aalt  tmmam. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
toie  ftud.  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
rommoa  school  fund  shall  be  applied  to  the  support  of  oommon 
•rbools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  tbe  sapport  of  academiem  and  the  sum  of  twenty-five  thousand 
dollars  of  tbe  revenues  of  the  United  States  deposit  fund  shall 
(sdi  year  be  appropriated  to  and  made  part  of  tbe  capital  of  the 
laid  common  school  fnnd. 
CaM.  UM.  art-  IZ,  I  1. 
I  4.  H*  mti  to  dcDOnluttOBal  aehoola. 

Neither  tbe  State  nor  any  subdivision  thereof,  shall  use  its 
fn^telj  or  credit  or  any  public  money,  or  authorize  or  permit 
rtther  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
iAtt  than  for  examlntlon  or  inspection,  of  any  school  or  in- 
alrtntion  of  learning  wholly  or  in  part  under  the  control  or 
directinn  of  any  religious  denomination,  or  in  which  any  denomi- 
atUonal  tenet  or  doctrine  is  taught. 
5vT. 
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ARTICLE   TRNTH. 

1.  BtaEiiffB,    clrrku   or   wDntlu,    dJatrlct   Kttorarx*   ■■"I   ipflit««:    i 

2.  AppolDtmenl    or    elnMlon    o[  olSceTa  not  pnitdrd  tor  b7  tUa  ■ 


I  1.  SherlSii,  Flerkn  of  conntlni,  dlatrlet  *Monicy(i  and 
rps-liiterii  I  vovernvr  mar  remo-ve. 

SheriETs.  clerkn  of  (rounties,  district  attoraeTS  BDd  regiatera  in 
counties  haviiiK  resistera,  Ebsll  be  rhotioi]  by  the  electors  ot  the 
reBpecitiTp  eoiinties,  once  in  every  three  years  and  as  often  an 
vacaDcies  ahall  happen,  except  in  the  couotiee  of  New  York  and 
KingH.  and  in  counties  whose  boundaries  are  the  snme  as  tboae 
of  a  eiC]'.  where  such  officers  shall  be  chosen  by  tlie  electors  ODre 
in  ever;  two  or  fonr  years  as  the  l>!gisliLtiirc  Hhall  direct. 
SherlfFa  shall  bold  no  otiier  office  and  be  iiieliicibie  for  the  next 
term  after  the  termination  ot  their  ofUces.  They  may  lie  re- 
quired by  law  to  renew  their  security  (mm  time  to  time;  and  in 
default  of  giving  such  new  security,  their  ofllces  shall  be  dcemeit 
v.icnnt.  But  the  county  Hhail  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  fiovernor  may  reionvp  any  oflleer.  iii 
this  section  mentioned,  within  the  term  for  which  he  shall  havf 
been  elected;  friviug  to  such  officer  a  copy  of  the  chnrftes  ogninBt 
him,  and  an  opportunity  of  being  heard  in  bfs  defcuse. 
Consl.    1840.  lit.  X,  t  1. 

I  2.  Aprolntnrnt  or  rlevtlou  of  olBccrii,  not  provldrd 
fOP  by  thin  conatlladOD. 

Ail  county  officers,  whose  election  or  appointment  Is  not  pro' 
vided  for  )iy  this  Constitution,  shall  be  elected  by  the  electors  of 
the  rcBpective  counties  or  appointed  by  the  boards  of  su|>ervlsoni. 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  nppointmept  Is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Irfgls- 
lature  shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Coustitutiou. 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law. 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

CoDit.   1846,  an.  X,  I  2. 

I  3.  Duration  of  term. 

When  tlie  duration  of  any  office  is  not  provided  by  this  Cou' 
stitution  It  may  t>e  declared  by  law.  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  .authority  mfiklng 
the  appointment. 
Oonit.    1M6.  art.  8,  |  >. 
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I   4.  TIbip  or  elretlOB. 

The  time  of  fleeting  all  officers  nampd   in  this  article  ■hall  be 
preacribed  by  law. 
Cout.    ISM.  irt.  X,  I  «. 
I  O.  VaeaBclea  1b  offleea,  k«iT  fliled. 

The  Legialature  shall  provide  for  filling  vacancies  in  office,  and 
in  cane  ot  elective  offiL-en,  do  person  appoioted  to  fill  a  vacaucy 
!>liall  hold  hia  olSce  by  virtae  ot  sach  appointment  longer  than 
the  commencement  of  the  poUtical  year  neit  succeeding  the  fimt 
iinnoal  election  after  the  happening  of  the  varanc;. 

I  e.  Polities  1  rrmr. 

The  political  jear  and  legisletire  term  shall  begin  on  the  first 
dnj  of  J&Dtiar}-;  and  the  Legislature  shall,  every  year,  assemble 
<in  the  first  Wednesday  in  January. 


I  T.  RrmavAl  from  oA^e  fop  ulMCOBdnct.  etp. 

ProTision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malverttatiuu  iu  oiSce  of  nil  otncerx.  except  Judicial,  whose 
powers  and  duties  arc  not  local  or  leKlnlatlve  and  who  shall  be 

elected    al   general   elections,   and    also   for   supplying   ■ '- 

created  by  such  remoTtl. 
Csui.    ISM,  an.  X.  I  T. 

I  Sl  OHcc  deemed  vasBBt. 

The  LpKislatnre  may  declare  the  cam 
be  deemed  vacant  when  no  provision  ii 
this  ConatitutioD. 
CoHI.    1M6.  art,  X,  i  8. 

I  ft.  CoBipensBtloB  of  oScera. 

No  office*  whose  salary  is -fixed  by  the  Constltntlon  sbal!  re- 
ceire  any  additional  com[>ensa.tion.  Each  of  the  other  state  o0l- 
cera  named  in  the  Constitution  shall,  daring  his  continuance  iu 
office,  receive  a  compensation,  to  be  fixed  by  law.  which  sliall  not 
be  increased  or  diminished  during  the  term  for  r.hich  be  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  bis  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

OeoM.    ISM.  art.  X,  I  9. 
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I.  CanualMloikHl  aa»n.  t 


*  pmorlbnl  br  tb*  ItftoUtm*. 


I    1.    flt*t«  UlIltfB. 

All  able-bodi^  male  citii^ns  between  the  ages  of  eiftbteen  and 
forty-fire  years,  who  are  rpsldeats  of  the  State,  ahill  constitnte 
the  militia,  Hiihject  however,  lo  such  ezemptliHiB  as  are  nnw.  or 
may  be  hereafter  created  by  the  laws  of  the  United  Slxtes.  or 
by  the  LeKialaliin'  of  this  State. 
OoDrt.    IMS.  art.  XI,  I  I. 


I  X.  Ballatme»l. 

The  LeKtsTature  may  proride  for  the  enliatmeot  into  the  active 
force  of  such  other  pervona  aa  may  malie  application  to  be  so 
•nliated. 

I  8.  OrBKttliMtlDB  or  mllltla. 

The  militia  shall  be  organiied  and  dirided  into  aacb  land  and 
navalt  aud  active  and  reserve  forces  as  the  I^ei^slature  may  deem 
proper,  provided  however  that  there  shall  be  maiDtained  at  all 
timea  a  force  of  uot  leas  than  ten  thouaand  enlisted  men,  fall; 
uniformed,  armed,  equipped,  discipliDed  and  ready  for  actiTe 
service.  And  It  ahall  be  the  dnty  of  the  Legislature  at  eB.ch 
Besalon  to  make  anfficieot  appropriation  for  the  maiateuance 
thereat. 


I  4.  AppolBt^nt  at  BtlllUrr'OflleprB  br  tke  covMMor. 

The  Ooveruor  shall  appoint  the  chiefs  of  the  Beveral  staff  de- 
partmenta,  his  aides-de-camp  and  miiilarr  secretary,  alt  of  vrtom 
shall  hold  office  duriiiK  his  pleuHare.  their  commisBions  to  espire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  ahall  also  nominate,  and  with  the  consent  of  the  SenMe  ap- 
point, all  major-gene rals. 

Cout.    ISM,  ut.  XI,  1  3. 

I  K.  Maaaer  of  elccHoB  of  BSllllary  oBeers  preaevlbrA 
by  1  earl  Blat  are. 

All  other  commissioned  and  non-commissioned  otflcers  ahall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
moat  conducive  lo  the  improvement  of  the  militia,  provided,  bow- 
ever,  that  no  law  shall  be  paased  chanKing  the  existing  mode  of 
election  and  appointment  nnlesa  two-thirds  ot  the  membera 
preaent  in  each  hoase  shall  concnr  therein. 

OoaM.    IMO,  ut.  XI.  n  4,  «. 
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1   a.  C«i«i>taBlaMcd   oScent  tk«lr  WK^mrmt. 

Tfa«  commlMioaed  oOlnni  ahall  be  commlSBioned  by  the  Go*- 
vrnor  &■  commaader-iD-cbiFf.  No  commiasioned  officer  sball  be 
mnoTed  from  office  dnrioK  tbe  term  for  whicb  be  shall  bare  been 
appointed  or  elected,  aaleas  by  the  Senate  oa  the  rerammcndatioti 
of  the  Gfteemor,  Etating  the  groonds  on  which  nach  removal  Is 
Tecommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
flndinKH  or  an  eiamining  board  organited  pursuant  to  law,  or  for 
abseoce  without  lesTe  for  a  perlcMl  of  six  moDtha  pr  more. 

Ottm.     1848,    «rt.   XI.    t  5. 
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ARTICt-B    TWBI,frTB. 

!.  OrMKltillon  of  clU«  uid  fm»ge». 

laicc  bow  puHd  bj  IcflllalaT 


ptann  bj  *«!«. 

:    citenalair  )«d   abriait- 


)  1.  OFBaBlnallon  vf  «ltlei<  and  T-IIIuceH. 

It  shall  be  tbe  dat;  of  the  Legislature  to  provide  for  the  or- 
^aniEation  ot  cities  nad  incorporated  villages,  and  to  restrict  their 
power  of  taxatiou,  nsBesAment,  borrowinx  luonef,  coatracting 
debts,  and  loaoing  their  eredit,  so  aa  to  preveot  abuses  in  asseBs- 
ment  and  in  contracting  debt  bj-  Bnch  munidpal  corporations. 

I  3.  ClBnnllntlan  of  oltlent  senrral  and  nitecinl  vltr 
l«i*ai  ■weelal  ettr  Unrnt  bniv  pnanrd  br  leKlalnturr  and 
■o«eptance  hy  ell  lea. 

All  cities  nre  clasaified  aei\urdinic  to  the  latest  state  eunuiern- 
tion,  as  from  time  to  time  mude,  an  follows:  The  Srst  rlasa  iu- 
eludes  all  cities  hnrinic  a  popiilatiun  of  two  hundre<)  and  Gfty 
thousand,  or  more;  the  Kecond  rlaas.  all  cities  baviilg  a  popula- 
tion of  fifty  thoiiRand  and  less  than  two  hundred  and  fifty  thou- 
sand: the  third  class,  all  other  cities.  Laws  relatinit  to  the  prop- 
erty, affairs  or  govemmenf  of  eities,  and  the  several  departments 
thereof,  are  divided  into  general  and  special  city  lawa:  geneml 
city  laws  are  those  whleh  relate  to  all  the  cities  of  one  or  morp 
riasses:  special  etty  laws  are  those  which  relate  to  a  single  city, 
or  to  leas  than  all  the  eities  of  a  class.  Siieclal  city  laws  shall 
not  be  passed  e:ci-ept  in  conformity  with  the  provlsionR  of  this 
Hection.  After  any  bill  for  a  special  city  law.  relating  to  a  city, 
has  been  passed  h.v  l>nth  branches  of  the  I^egislnture.  tlie  house 
in  which  it  originated  shall  immediately  transmit  a  certified  cop} 
thereof  to  the  mayor  of  such  city,  and  within  fifteen  days  there- 
after the  mayor  shall  return  such  bill  to  the  honse  from  which 
it  was  sent,  or  if  the  session  of  the  t.eKislHture  at  which  such 
bill  was  paused  has  terminated,  to  the  Oovemor.  with  the  mayor's 
(■ertificate  thereon,  stating  whether  the  city  has  or  has  not  ac- 
cepted the  same. 

in  every  city  of  (he  first  class,  the  mayor,  and  in  ev.ery  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  tor  snch  eit.v  as  to  such  bill:  but  the  Legislature  may 
provide  for  the  couciirreace  of  the  legislative  body  In  cities  of  the 
first  [-lass.  The  Ijegislatnre  shall  provide  for  a  pablic  notice  and 
opportunity  for  a  public  hearing  concerning  r.as  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Snrh  a  bill.  If  it 
relate*  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shnil  not  be  deemed  accepted 
imless  accepted  as  herein  provided,  by  every  such  city.  When- 
-ever  any  snch  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  Gorernor.  Whenever, 
daring  the  session  at  which  it  was  passed,  any  snch  bill  is  re- 
tamed  without  the  acceptance  of  the  city  or  cities  to  which  it 
relates,  or  within  aueh  fifteen  days  is  not  returned,  it  may  never- 
theless again  be  passed  by  both  branches  ot  the  Legislature,  and 
it  shall  dien  be  subject  as  are  other  bills,  to  the  action  Ot  the 
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Governor.  In  ever]'  special  city  low  which  has  b«en  aci^epted 
by  the  city  or  cities  to  which  it  relateii,  the  titlp  shall  be  foUoweil 
by  the  words  "accepted  by  the  citj-."  or  "  rities,"  as  the  case 
nay  be:  in  fvery  such  lair  which  is  passed  without  auch  accept- 
Bnce,  by  the  wordn  "  passed  without  the  acceptance  of  the  city," 
or  "  cities,'*  he  the  case  may  be, 

I  3.  Ele«tl*>  of  citr  oBcrra,  n-hen  to  be  beldi  sxIpnBlan 
BBd  BkrlllKBiVBt  of  (emu. 

All  elections  o(  city  officers,  Including  supervisors  aud  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
Hty.  and  of  county  officers  elected  in  the  counties  of  New  York 
nnd  Kin^s,  and  in  all  counties  whose  boundnrien  are  the  same  as 
those  of  B  city,  except  to  lill  Tiicancies.  shall  be  held  ou  the 
Tuesday  succeeding  the  first  Mondity  in  November  in  an  odd-num- 
bered year,  am!  the  temi  of  every  such  officer  Bhall  expire  at  the 
end  of  an  odd-numhered  year.  The  terms  of  office  of  all  such 
offlcem  elected  before  the  first  dny  of  January,  one  thousand 
eieht  hundred  and  niuety-tiYe.  whose  successors  hiiTO  not  then  been 
elected,  which  uoder  existiiia  laws  would  expire  with  nn  even- 
numbered  year,  or  in  an  odd-numbered  year  mid  before  the  end 
thereof,  are  extended  to  and  includine  the  last  day  of  December 
next  CoUowlufc  the  time  when  such  terms  woidd  otherwise  expire; 
the  terms  of  office  of  all  such  olHeers.  which  under  exUting  laws 
would  expire  in  nn  evon-nombered  year,  and  before  the  end 
thereof,  are  obrid;ced  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class. 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 
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CONSTITUTION  OF  NEW  YORK. 

ARTICI.B!   THinTBBITTH. 


!  for  tiUiirs  to  pntaeaitei  %ip«iHa  of 


I  1.  Ontfe  ot  once. 

Members  of  the  LegiaUture.  and  all  oOloera  execatlve  and  ja- 
dicial,  except  such  inferior  ollicers  as  shuU  be  by  law  exempted 
Ebnii,  bpfore  tbey  enter  on  the  duties  of  their  respective  offices, 
take  aud  Hubacribe  the  following  oath  or  nffirmRtion:  "  I  do 
Boleranly  Bivear  (or  affirm)  that  I  will  auppoi-t  the  Conatittitioii 
of  the  United  Stotea.  and  the  Conatitution  of  tlie  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  diiliea  of  Che  ofllce 

of  ,   according  to  the  best  of  mj  ability;  "  and  all  such 

officers  who  shall  hove  been  chosen  at  any  election  ahall,  before 
tlly  enter  on  the  duties  of  their  rospectivp  offices,  take  and  atib- 
scribe  the  oath  or  affirmatiOD  above  prescribed,  together  with  the 
foliowiuK  addition  thereto,  as  pnrt  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  Dot 
directly  or  indirectly  paid,  offered  or  promised  to  pay.  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  aa  a  consideration  or  reward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  aaid  office,  and 
have  not  made- any  promise  to  Influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
ri'iiuired  as  a  qualification  for  any  office  of  public  trust. 

Canit.    1848.  irt.  Xri,  I  1,  imeDilpd  in  1314. 

I  2.  OVIolKl  bribery  and  cormpttoa. 

Any  person  holding  office  under  the  taws  of  this  State  who, 
except  in  payment  of  hia  legal  salary,  fees  or  j>crquisites,  shall 
receive  or  conaent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantaee,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  gr  with  the  ex- 
press or  implied  understanding  that  hia  official  action  or  omiBsion 
to  act  Is  to  be  in  any  degree  induenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  raliditf  of 
uuy  exlstiDg  statute  in  relation  to  the  offense  of  bribery. 

Cooat.    \SM.  an.  XV.  |  1,  iddi^d  lu  13T4. 

I  3.  OSrr  or  promise  to  brlbr. 

Any  person  who  shall  offer  or  promise  a  brilie  to  an  officer,  if 
it  aball  be  received,  shnll  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  at  the  Officer  for  receiving  such 
brilK»,  be  privileged  from  te«tirying  in  relation  thereto,  and  he 
Bball  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  brit*.  Any  person 
who  shall  oSer  or  promise  a  bribe,  if  it  be  rejected  bjr  tbe  officer 
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1  A  Fanra*  bribed  ar  oSerluK  a  bribe  aa^T  be  a  irttMCBB. 

Any  peraoD  charged  with  receiyinK-  a  bribe,  or  with  oSering  or 
promiBintc  a  bribe,  shall  be  permitted  to  testify  In  bb  own  behklf 
in  any  ciril  or  criminal  prosecution  therefor. 

Cdut.    1M6.  an.  XV,  1  3.  added  lo  1ST4. 


No  public  offlcer.  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directl;  or  Indirectly 
ask,  demand,  acoept.  receive  or  consent  to  received  for  his  own 
DM  or  benefit,  or  for  the  use  or  benefit  of  another,  an;  free  pass, 
fr«e  transportation,  franking  privilefte  or  discrimination  in  pas- 
senger,  telegraph  or  telephone  rates,  trom  any  persiw  or  corpora- 
tion, or  nuke  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  anj  provision  of  this  sectlpa. 
shall  be  deemed  fpailt;  of  a  misdemeanor,  and  shall  forfllt  bis 
office  at  the  suit  of  the  Attorney- General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promiHe  to  a  public 
officer,  or  person  elected  or  appoloted  to  a  public  office,  any  such 
free  pass,  free  traospor Cation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  piilty  of  a  miMdemoBnor  and'  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corjioration.  giving  any  such  free  pass,  tree  trans- 
portation,  franking  privilege  or  dine  rim  ination  hereby  prohibited. 
shall  be  privileged  from  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  clvU  or  criminal  prosecution  therefor  ir  he  shall 
testify  to  the  giving  of  the  same. 


1  «,  KcMoTSl  Of  district  attaraer  t*r  lall«re  to  praae< 
««1et  cxpe»ea  of  yroaeentlcns  for  briberr* 

Any  district  attorney  who  sbatl  fail  faithfully  to  prosecute  a 
peraon  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledfce,  shall  tie  re- 
moved from  Office  by  the  Governor,  after  doe  notice  and  an 
oivortanity  of  being  heard  in  his  defense.  The  expenses  which 
•hsil  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  taws  of  this  State  within  such  county,  or  of 
receiving  bribea  by  any  such  person  in  aaid  county,  shall  be  a 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
provided   for  by  law. 

OiiMt-     1M<,  art.  XT,  M,  added  la  imt. 

n 
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OONSTITUTIO.N   <Jf  NEW  YORK. 


ARTICLH  FOURTBBlKTll. 


I  t,  AnrndBU^Klv  tA  roiiBtltatloni  ho^  proponed,  Toled 
apov  Knd  ratified. 

Aoy  aniendtneot  or  uuiendrntiitB  to  thia  Constitutiou  may  be 
proponed  in  tbe  t!eiiate  and  AiiHembly;  and  If  the  nainp  Hhall  be 
agreed  to  by  a  majority  of  the  membvrs  eiet^td  to  each  of  the 
two  hoaxex,  xnc-b  pro[H>Hed  amendment  or  a.meiidmenta  ahall  be 
entered  on  ttieir  jonmalH.  and  the  yean  and  nuys  taken  thereon, 
nnd  referred  to  the  IieKiiliitnrf  to  he  ehoaen  at  the  next  neoeral 
election  of  Benatorn.  nnil  rtali  be  pnblifdied  for  three  mnnllifl 
previous  to  the  time  <it  makhiK  anch  ehofee:  anil  if  In  the  I>efcl"- 
latnre  bo  next  ehown.  iin  nforeBnid.  xui'h  proponed  nmendmeut  or 
.amendments  Hhall  Ik-  aEreed  to  by  n  majority  of  all  the  membem 
elected  to  each  bonne,  then  It  shall  be  the  duty  of  the  I>eR!slBtnre 
to  aubmit  such  proposed  amendment  or  amendmcntn  to  ihe  people 
for  approval  in  anch  manner  and  at  atich  time*  an  tbe  Letriala- 
ture  shall  prescribe:  and  if  the  people  Hhall  approre  and  ratify 
Buch  amendment  or  amendmenta  by  a  majority  of  the  electom 
voting  t)iereon.  Huoh  amendment  or  ameudmenta  ahall  become  a 
part  of  the  Constitution  from  and  after  the  Brut  day  of  January 
next  after  anch  approval. 

I  3.  Fatnpe  rouBlltDtlonal  coBTeatlonai  fe«ir  calledi 
«1eoHoB  of  deleKMteai  eoiapcMiiativD i  QvoPBoai  aab^laalon 
of  aKemdiaentai    oflleerai   rnlvai   TacBBclHi    taklss   ^eot. 

At  the  iteneral  election  to  lie  held  in  the  year  one  thousand  nine 
hundred  and  aixteen.  and  every  tnentietb  year  thereafter,  and 
also  at  mich  times  an  the  Iiegialnture  may  by  law  provide,  the 
4]iieatlon.  "  Shall  there  be  a  I'onventfon  to  revinc  the  Conatltntion 
and  amend  the  aanie? ''  shall  be  decided  by  the  eleetoni  of  the 
Slate;  and  in  cane  a  majority  of  the  electors  voting  thereon  shall 
decide  In  favor  of  u  convention  for  »uch  purpose,  the  electorn  of 
every  senate  dintri<'t  of  the  Stale,  as  then  oriianized.  shall  elect 
three  delcgatee  at  the  next  ciiaiiinE  general  election  at  which 
members  of  the  Asaembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegatea-at- 
large.  The  delegates  so  elected  shall  coiivbne  at  tbe  uapitot  on 
the  first  TnpHday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  scosion  until  the  business  of  such  convention 
shall  have  been  complete'l.  Every  delegate  shall  receive  for  his 
aervices  the  same  compensation  nnd  the  same  mileage  as  ahall 
then  he  annnallj  pa.vaMe  to  the  members  of  the  Assembly.  A 
majority  of  the  convention  -ihatl  constitute  n  quorum  for  tbe 
tranaartion  of  bnsinexs.  and  no  amendment  to  the  Constitution 
shall  be  anbmltted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  alt  the  delegates 
elected  to  tbe  convention,  the  yeas  and  nays  being  entered  on  the 
Journal  to  be  kept.  The  convention  shall  have  the  power  to  ftp- 
point  aacb  officers,  employes  and  assiataDta  aa  it  may  deem  n«ce«- 
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MFf,  and  fix  their  compenHtion  and  to  provide  for  the  printins 
of  its  documeats,  JobtiibI  am)  Di«ce«diB».  ^he  canrention  shall 
detenuine  the  mien  of  its  own  propeedin)^.  chooiie  its  own  oO- 
cers.  aaa  be  the  judge  of  the  electioD,  retaroH  and  qualification^ 
of  its  membera.  la.  caHe  of  a  TacBDc;.  by  d^ath,  reaignation  or 
other  caiiae,  of  any  distrif^t  delegate  elected  to  the  conrention. 
Bncb  Tacanc7  ahail  be  filled  by  a  rote  of  the  Temainlng  delegatea 
tepreseutlDK  the  district  in  which  auch  vacancy  occura.  If  audi 
vacancy  occura  in  the  office  of  a  delegnte-at-large.  auch  vacancy 
shall  l>e  filled  by  a  vote  of  the  remaiuing  dciegatea-nt-laTge.  Any 
proposed  coaititutlou  or  conatitational  amendment  vrbich  ahall 
have  been  adopted  by  such  conTentton.  ahall  be  aubmltted  to  a 
vote  of  the  electora  of  the  State  at  the  time  and  in  the  manner 
provided  by  aach  convention,  at  an  election  which  shBtlbe  held 
iH)t  lesH  thoQ  alx  weeks  after  the  adjournment  of  auch  conven- 
tion. Upon  the  Biiqtroval  of  auch  Conetitution  or  conatitutional 
■mendmenta.  In  the  manner  provided  in  the  laat  preceding  sec- 
tion. au<A  conatltntioa  or  conatitatiotial  amendment,  eball  go  into 
effect  on  the  Snt  day  of  January  next  after  auch  approval. 

IS.   ABirudfaCBtB    of    «OBTeBlloa    »nt     IerlalBtar«    aob- 
ttcd  eolBcMnitlr, 

Any  amendment  propoaed  by  a  conatitntional  convention  relat- 
ing to  the  aanie  anbject  as  an  amendment  proposed  by  the  Legla- 
latnre,  coincidently  aibmttted  to  the  people  for  approval  at  the 
eeneral  election  held  in  the  year  one  thouaand  eiirht  hundred  and 
tiinety-fonr,  or  at  any  anbaequent  election,  shall,  if  approved,  be 
deemed  to  aapertede  the  amendment  so  prc^ioaed  by   the  LegiS' 
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AHTIOLB 

Bte.     1.  TiBM  0(  ttklBI  tUeet. 

I   I.  TlK«  of  talclas  eSeet. 

ThU  ConBtitation  Bhull  l>«  in  torce  from  uid  indudiDK  the  SrM 
dAjr  Dt  JftDuarr,  one  tbousand  eight  hnodrcd  and  Dlnetr-five,  ex- 
ctpt  as  herein  otherwise  provided. 


e  of  the  United  States  of  America  the  oi 
nloeteeuth. 
In  wItneM   whereof,  ne   have  bereonto   subscribed   our 

J08BPH  HODGES  OHOATB, 

President  and  Detegate-at-Large. 
Chabus  Elliott  Fitch, 

S«er«tary. 
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AUMIlBl  TcBDVe. 
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Sec,  aJw,   "AfFiujkTi   Divhioh;  "   "  Comt   or   Ar- 
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Aiiaenblsce. 
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numbtr  und  ttrmi  of  fBBcmblrmcn.  . 


Hivision  of  caantin  and  dtirs  into  dislHcti Ill  0 

power  of  impeachment   VI  13 

lucceuion  of  speaker  lo  sovernonhip IV  7 
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compensation    V  1 
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dBM   trom,    to   be   Kcured VIII  2 

Habilily  of  itockholderi  of  bwlc VIII  T 

mar  sue  and  be  sued VIII  S 

municiptliiiea  not  to  bold  corporate  Mocks  or  boodi VIII  10 

CsiTcetlanal  InatltaHvaa. 

miinicipalities  may  provide  for  soppoit  of  tnmatc* VIII  U 

acciued  entitled  to  appear  with I  0 

CmbUcl 

private  or  kic*I  biH*  locating  or  changing  coiuily  Kat  pro- 
hibited      Ill  IB 

niunber  of  lenatora  tor  each  county lit  t 

not  to  be  divided  in  formation  of  lenate  diitrict.  except, 

etc     Ill  4 

election  and  tenna  of  oBicen X  1.  2 

time  of  election  of  officers X  4 

removal  of  officers   X  1 

board  of  BupervinrB  to  be  elected Ill  2S 

whm  legislative  body  of  city  to  act  as  board  of  aupervisora.  III  26 

local  legislative  powers  of  superviiora. , -.-.,,.  Ill  27 

extra  compensation  to  officers,  conlractora.  etc.  prohibited.  III  SS 
may  provide  for  iopport  of  inmates  of  duritable  institu. 

tiona    VIII  M 

not  to  live  money  or  credit  to  aid  private  tindeitaking VIII  10 

to  incnr  debt  for  county  purposes  only VIII  10 

not  to  own  corporate  stock  or  bonds VIII  10 

limitation   of  indebtedocM    VIII  10 

BBidmum  rate  of  taxation   VIII  10 

ComBty  Clertt. 

flection  and  term  of  office X  1 

time  of   election    X  4 

removal    X  1 

to  be  clerk  of  (opreme  ceort VI  10 

Canntr  Cttmrtu. 

See.  also,  "  Coubtt  Jtiooa." 

jDrisdiction' ■!.'!.'.*".'! i"! i!!." ^i! I .'!".'";.' i.'!.! ^ ^ !! !  vi  i* 

term  of  o«ce  of  jndges VI  14 

CtniBtr  J>dB*- 

See,  alio,  "  Codhty  G>niTa." 

term  of  office  VI  14 

qualifications VI  20 

powers  and  duties  VI  14 

salary    VI  14 

when  to  be  surrogate VI  15 

age  limit VI  IS 

oo«  to  practice  as  attorney.  excepC  etc^ VI  20 

dcction  of  special  county  jui^ VI  16 
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Court  tor  Trial  ol  ImpeMcbBieBta. 
Conr(  of  AppeSila. 


qunUfictiaa*  o(  judae* 

of  oUce. . . 

judfes  not  to  hold  uxj 

other -office 

mrt  jn.l<ce> 

U*M( 

>ci>le 

iodge.. . . 

jadn  not  to  «t  in  review  of  liii  own 

decliio 

t   of  ConiHOB  I>l*>a 

Torlt 

CO. 

ntr. 

judicial  officcra  not  to  rec 
election  of  locxl  iadlciil   i 


ding  trial  of  impcachoient . . 


cIctIci  of  CI 
codm  of  0 


local  c 


ryer  and  terminer  aboliabed 

■ti  aboliiiied   

aty  court!  aboliihed    

jnrisdieiion  of  city  courts  vested  in  supreme  e 
judges  of  city  conrla  beeome  justieei  of  auprer 
legislature  may  alter,  etc,  jurisdiction  and  pro 

law  and  equity 

Conrta  «t  Oyer  and  TcrailBer. 

Conrta  ot  ScMlona. 

abolished;  juriadiciion  transferred  to  county  Co 
Cowria  of  Special  Seuloms. 


uritdici 


n  or   . 


Crimea 


cal  bill  changing  venue  prohibited 

unal  punishments  prohibited  

1  and  lines  prohibited 

y  grant  pardons,  etc 

to  be  compelled  to  testify  against  himself.. 
I  eidude  convicts  from  euffraite 
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Buml  aiad  DwMk.  Art.  Sec. 

IcxUUture  mar  provide  for  educidon  and  rapport VTII  9, 14 


liaa  for  danugo  not  to  be  ibrogaled. . 
o*«able  ool  to  be  limited 


oUiniion  of.  not  affected I 

ctedM  or  nsney  of  Male  not  to  b«  tpven  to  aid  priTate 
imdeTtakins VIII 


pOK-cr  of  itace  to  contract, 


ion    of   legiiUti  .... 

BDKioK  funda.  how  kept  and  invutcd VII  Ci 

•ben  ares  and  nays  nccuiiry  on  bill  creating  public  iitt,'     til  2 

■Dnnicipalilia  to  incur  debt  for  municipal  purpous  onl*. .  VIII  IC 

limitatioD  of  indcbtedneu  of  cities  and  eonnlies VIII  V? 

■MaUrlvt   A4larB*ra< 

election  and  terms  of  office    X  "  1 

time  o(   election    X  * 

removal    X  1 

for  failDTc  to  proaecDle  public  oBleer Ill  B 

Mntrlrt  Cearta. 

etecHan  of  justice*;  term  of  office VI  17 

term  of  proent  juMice* VI  22 

lot   drainage  of  agricultural   laoda I  T 

■Mt*f». 

to  be  granted  only  by  judicial  proceedings.... .......,,,.  t  9 

of  agricaltaral  landi  under  general  Uwh -.... I  T 

prime  or  local  bills  probibiled  Ill  18 

D«c  Prsevaa  of  Law. 

life.  libertT  and  propeitr  protected I  « 

B. 
ElecUaBB. 

reKistralion  and  election  laws  to  be  passed IT  4 

local  bills  regulatiug  conduct,  etc.  prohibited    HI  18 

for  election  of  ■upcrriion  prohibited   Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, elt    II  a 

tiiue  of  clectioni  for  leguliturc Ill  9 

■loalificilion  of  voters    II  1 

Totcn  not  to  be  disfrsncfaised.  ankii.  etc I  1 

abaence  in  militarr  service  not  to  deprive  elector  of  vote. .  II  1 

lopalatore  to  regulate  votes  of  absent  electors. ...........  TI  1 

persons  »eladed   from  suffrage II  2 

sccupationi  and  conditions  not  aHectlng  r 
delentioD  in  prison  not  to  affect  r"  " 
■npport  or  detrntion  in 
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Art  Sec 
II  3 
II.     8 


1  diiqualiiiea  eleclon. . 


compeaution  lo  be  Mcertiined  by  jury  o 
drainage  of  agricultuMl  landi 


infcnor  lout  couru  to  have  no 
taking  of  lettimony  In  equity  ci 


^rimind  i>roMeat»fi  ■  ■ 


IV       1 

il  Wll  exempting  from  tutation  prohibited...       Ill     18 


locil  bill  increuing,  etc..  during  term  of  pnUic  office  pro- 
hibited     

Pead«l  Te-anre*. 


Forest   Preaerve. 


r  loci!  billi  gruilins  excliui«e,  prohibited . . 


IKDKX  TO  t'OXSTlTUTlON. 


when    rrquirtd     

private  and  local  lawi  prohibited  ■  - 
for  dninace  of  asriculiutal  Uaik... 

corporation)  to  be  fomed  undo- 

•pKial  banfcinc  charters  prohibited  . 


Toted  with  encutiTC  po* 

" 

^^  of  UII.  <.««r  veto 
power  to  grant  pardona.  e 
to  report  pardoni.  etc,  to 

pmrer  to  niapend  atale  tr. 
when  lieatenant-govemor 

leciilalurt... 
ent  of  public 

work* 

of  lieuteninl-gOTemor  In  ca*e  of  vaetncT- . 


by  10p»  of  Great  Brftaiu  before  1T7B  not  a 
b;  Kini  of  Geat  Britain  iiticc  177S  T<^d.. 


Hafcraa  Corwmm, 


local  (ilia  lajloc  oat, 
tatBaanltleii. 


„  prohibited 

I. 
load  Un  iranlins  exclniin  immunille*  prohib- 


comtitDtbHi  of  conrt  for  trial  of . 
anhlj  to  have  P<>wer. 


[ndkcial  officer!  aiupended  pcndinv  trial  -  ^ 


j^Er 
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I>41etakcal. 

Art.  Se<:. 

required  10  bold  to  answer  for  capiul  or  inlunaui 

""^.           . 

Inferior  Local  Conrla, 

InnveetloB. 

oflie«  for  in.p«linB  metchMdiic,  wc.  KboUihed. . .. 

V 

a 

later  eat. 

ni 

IS 

InvaalOB. 

J. 

no  pirion  to  be  twice  put  in  leofrtrdr 

I 

« 

Joint-Stack  Compaar. 

See  ■•  CoiroRATiOHi." 

VIII 

3 

See,  >l)0,  "CouKiT  Jutxn;  "  "  Covm." 

JaHB«l«tloa. 

8 

Jnwy. 

loMl  bill!  prova'ioB  for  dr.win«.  e«c..  prohibited... 

.it.-,:  " 

18 

Jastlcc*  *t  «Iic  Peaoe. 

:::::   vl 

jBTcallc  DeltnqacatM, 

ItgitUmre  nor  proridc  for  eduutiOQ  asd  nipi«n.. 

....  VIII9.W 

II  of  priton  Ubor  abolidied .  ■ 


landlord  kod  Teui 


except  Ai  repealed,  c 


of  igricullural  tindi 
lAKlslBtari 


"AiuMiLr; ' 

if  iiibibi'tiiiiU ' 


Teappdctionmcnt    of    ietiat«    diatHcta. . . . 
coDDties  not  la  be  divided  in  formation 

towns  and  city  blocki  not  !□  tie  divided 
crealiOD  of  atseiobly  district! 

oath   of    oKm    

CMBpenHtion  and  mileace  of  members. . 


^1  «>r 


n  eftber  honw. . 


r   of   pissing   bills. 


general  prorisions  not  to  be  inserted  in  appropriation  bills, 

existing  law  nude  spplieible  to  be  inserted 

private  and  local  bills  not  to  embrace,  more  than  one  sub- 
ject     

caaa  in  which  private  and  local  bills  ihall  not  be  passed, 
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LcVlal&tmre  — Ca>tlBiied.  Art.  Sec 

ipccUl  banking  charters  prohibited    VIU  B 

not  to  ■uthoriie  luipenaion  of  ipccie  uvnicDti  by  bankinK 

inilitulions     VIII  5 

limiuiian  of  power  to  create  debta Vlt  2,  3,  4 

equity    '....*.' VI  3 

extra  coiDpeiiulion  to  officers,  contractor*,  etc..  prohibited.      III  28 

privue  clainu  not  la  be  audited Ill  19 

cUimi  barred  by  statute  of  limiutioiu  not  to  be  allowed. .     VII      6 

report  of  p»rdon»,  etc..  by  governor IV  0 

approval  or  veto  of  bills  by  governor IV  S 

Gwer    to    remove    iudgei '.'.W'.'.'.'.W'.'.'.'.'.W'.'.W       VI  U 

al  !e|    ■                                            ■                                                   —  ~ 


.1  legiilative  powers, of  tuperviic 


truth   of   criminal,   admiuible I  8 

jury  to  determine  lavi  and  fact  in  criminal  prosecution*,..  I  8 

Ub»rtT. 

due  proceai  of  law. I  9 

freecfom  of  speech  guaranteed. ......-...-.-.. .---,,  I  8 

right  of  assemblage   [  S 

right   to  petition    I  B 

tilcntcBKB  t-OoTc  r  nor. 

qualifications    IV2,T 

election    IV  8' 

term   of  office    IV  1 

prewdent  of  senate  IV  T 


LlBltBttoB  Of  lBaebte«n»ii. 

of  cilifs  and  counties VIII     10 

claiini  barred  by,  not  to  be  allowed VII       6 


credit  of  state  not  to  be  loaned  to  individuals,  etc. VII  2 

power  to  contract  debt  to  repel  invasion* VII  S 

power  of  legtsUture  to  create  debts  limited VII  1 

sinhine  fund,  baw  kept  and  invested VH  0 

limiutTon  of  indebtedness  of  cities  and  countle* VIII  10 

LocbI  Interior  Coawtm, 

terms  of  present  iudicUl  officers VI     S3 

legislature  may  establish VI     18 

Local  LBfra. 

See  "  ParviTi  Am  LoCAt  Lawi." 
hotfrttm. 

prohibited    t     * 

"  SfAti  CoHHiutotf  tn  LoHAer."  ,-~  , 

M  :  ■■  ...Cooylc 
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Art.  Sec 
rchandiM    iboluhed V       8 


Sec,  aUo.  "  State  Mil 


iniiidictian  of  court!  of  ipKial  ksmodi VI     23 

MBMlct»al  CarpoMtloBH. 

S«.     alw,  "  '■  CiTiii;  "     "  CouKTlra;  "     "  Towai;  " 

cluncn  by  stile  not  iffccted    I  IT 

chtrtin  h»  KinK  of  Gnat  Briuin  btfore  1775  nol  gffecled,  I  IT 

oar  be  fonnn)  ander  ipecial  tawi VIIT  1 

iwl  to  civc  maner  or  credit  to  aid  private  uiidertaking. . .  Vltl  10 

IKK  to  own  corporate  itocki  or  bondi   VIII  10 

to  incur  debit  for  manicipsi  purpoan  onlji VIII  10 

fisBtation   of  indebtednm    VIII  10 

ttar   provide  for  npport  of  inmatea  of  ctaaritaitle  inilitu- 

twns    ;  Vl!I  U 

i»_»  "■ 

private  billa  to  change,  probifaJted Ill     IS 

%m<ml  PsaVH. 

I  elector*  pot  to  be  deprii 


:  required, . 


amoont  reo^mbk'  f«  dMlh  not'  to  be  limited '.  '. 


of    oAce    XIII  1 

Sec.  alM>.  titles  of  rMpeclive  officei. 

wpojnlmenl  of  membcri  of  1ein>1alure  prohibited Ill  7 

pcrv.ni  dt<qDa1i6ed   from  beine  iBembers  of  le^ilaturc. ..  Ill  S 

certain   oflvm  iboliifaed    V  S 

Political    XHir    X  6 

election  of  itale  ofBccn  V  1,2 

compensation  of  itata  oKeeri  V  1 

einl   service  appointment!  and  promotion! V  0 

preference  of  veteran!    V  B  ' 

duration   of  term    X  3 

time  of  election   X  4 

jnllte!  not  to  hold  any  other  office VI  10 

Tmont   of   iudcci   VI  11 

CDontT  olSccrt   X  1,2 

tenovil  of  connty  ollieen   X  1 

when  election  of  city  officeta  to  be  held   Xtl  B 

oitb    of    oSce    Xjn  J 
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OMecn  — CoBtlnard.                                                                            Art.  Ste. 

when  office  deemed   vacant    X  S 

vacanciea  in  office,  how  filled   X  C 

removal    tor   misconduct,   «c X  7 

compenBstion   of  Mliried  officer* X  9 

local  bill*  increasing,  etc.,  fee*  durinc  term  prohibited lit  ID 

not  to  Accept  free  paues,   etc XIII  5 

officiil  bribery   and   corruption    Xtll  2 

offer  or  promine  to  bribe    XIII  3 

peraon  bribed  or  afferins  ■  bribe  nuy  be  witne» Xltl  4 

removal  of  district  attorney  for  failure  to  proieeule  oflicer,  XIII  ■    8 

nuoicipaliiies  ma;  provide  for  support  of  inmates VItt  14 

P. 

governor   may   grant    IV  S 

Prtltloa. 

right  to  petition   guaranteed    I  9 

Pool-Selllas. 

prohibited     I  B 

municipalities  may  provide  for  aid  and  support  of VlII  10 

freedom  of,  guaranteed  I  8 

See,  also  "  SiAii  Couuissioh  of  Piisoh*." 

contract  syaten  of  libor  abolished ni  29 

appointment  and  term  of   superintendent   V  4 

removal  of  superintendent   !!!'!!! '.!!!!!!!!'! !         V  4 

appointment  of  wardens,  cfaapiains,   etc V  4 

Pr|-r«t«    KBlI    I.ODK1    I4I1TB. 

L  Laws;"  "  Skcial  Laws." 


when   prohibited 


III  le 

Ill  m 

billj  reported  by  revision  commisaioneri  eneepted  .., Ill  .2a 

Prlvnt*  Ronda. 

opening  of;  assessment  of    compensation   I  T 

PriTlIeK'. 

legislators  not  to  be  questioned  for  apeeehes  ^ Ill  12 

private  corporation,   etc..  prohibited    .' "....      Ill  18 

Propcrtr- 

li^t*  of,  not  affected  ...• !.  i^ill".!!!!!!!!!         I  IJ 

PMbilm«a». 

W  » 


■■•Coy:>ic' 
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SavlnSB   Baaka.  Art.  Stc 

charters  to  he  uoLform    VIII  4 

to  h.ve  no  capital  st«k   VIII  4 

trusl«8  lo  have  no  intcreit  in  profit.   VIII  4 

director,  etc..  not  (0  be  intcrcMed  in  loan* VIII  4 

IciisUture  lo  provide  for  mainlenance  of  free IX  t 

no  a[ct  lo  .lencminalional  schools   IX  4 

common  Khool  fund  lo  be  preierved IX  3 

Uniltd   Slat»s  denoBit  fund   IX  3 

appLicalion  of  Litcislure  fund   IX  3 

Seoreforr  of  State. 

See,  also,  "  Ofhcers;  "  "  St*ti  Ofucdi." 

election  and  term  of   V  1 

compensation    V  1 


See.  also,  "LECISLAtUKc" 

number  and  tenni  of  seaaton   lit  2 

senate   districts Ill  3 

number  of  Knalors  lo  each  coatiiy". '.'.'.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.'.'  Ill  4 
counties  not  to  he  divided  in  formation  of  senate  dinricti, 

except,   etc. Ill  4 

compensation  and  mileage  of  members   Ill  fl 

lieutenant-governor  is  president  of   tV  T 

cnsting  vote  of  lieuteiunt-BOvernar   IV  7 

succession  of  president  lo  governotehip  IV  7 

SherlBa. 


lime  of  election    X  4 

removal    X  1 

BlalilnK  Ponds. 

how  kept  and  invested   '  VII  S 

See,  also,  "  Private  anb  Local  Laws." 

when  prohibited    Ill  18 


rmed  under,  except,  etc VIII       1 

prohibited   VIII       4 

XII       2 


See,      also.      "  Grakis:  " 

EBNOH;  "    "  StAIUTES." 

credit  not  lo  he  given  or  loaned  lo  individuals,  etc VII  1 

dertaking    VIII  9 

power  to  contract  debts    VI!  2 

powr  lo  contract  debt  to  rei>el  irvawons  VII  3 

limitation  of  legislative  power  to  create  debt   VII  4 

claims  barred  by  rtatote  of  limiiations VII  0 

70 
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.  VIll 
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itatnlea  —  CanllDned.  Art  Sec 

manner  of  pushing  bills    Ill  IS 

when  ayes  Bnd  nay.  arctsary   Ill  25 

when  quorum  of  thr«-liftlis  nectaury   Ill  23 

approvil  or  vrlo  of  bills  by  governor IV  S 

nsuage  o(  bills  over  veto IV  e 

US  bill«  to  Mate  tax  distincll;r   Ill  24 

extra  compenution  to  officen,  coDtractori,  elc,  prohibited.  III  28 

exiiting  law  made  applicable  lo  be  inserted Ill  17 

general  provisions  not  lo  he  inwrted  in  appropriation  billa.  III  Zl 

when  private  and  local  bills  prohihiled   Ill  IS 

title  of  private  and  local  bills   Ill  1« 

private  and  local  bills  not  to  embrace  more  (haa  one  sub- 
ject    ni  i« 

hills  reported  by  the  revision  commissioners  excepted Ill  ',^< 

publication     VI  1*1 

atrert  RaJIroBdn. 


SapprlBtemdent  of  Public  Workis. 

appoinlmenl  and  term  


t   State  PrlsoBB. 


BppointTiienI  of  wardens,  chaplains,  etc V  4 

Sniierlop  Conpt  of  Batffilo. 

aholishedi  judges  transferred  to  supreme  court VI  5 

transfer  of   appellate   jurisdiction    \'I  '  B 

Snserlor  Court  of  New  YoPk  CitT. 

abolished;  judges  transferred  to  supreme  court- .  .^  ^ .  ^ ... ,  VI  Fi 

jurisdiction  vested  in  supreme  court   VI  2,  5 

to  be  elected  in  ewh  county  Ill  20 

local  bill  nroviding  for  election  of  members  probibited Ill  IR 

when  legislative  body  of  city  to  act  u  board Ill  2fi 

local  legislative  powers    Ill  27 

extra  compensation  to  oiBcers,  contractors,  etc-,  prohibited.  III  2fl 

division  of  county  into  aasembly  districts Ill  5 

Supreme  Conrt. 


jurisdiction  of  courts  of  oyer  and  terminer  transferred VI  t 

of  circuit  courts  transferred   ,  ., VI  II 

qualifiMtion?  of  jusViies'^''."  . .'.'!!  ?. . .'°.  ™!"""'.  ^°"'. '.'.'.  VI  20 

justices  of  abolished   city   courts   transferred    to  supreme 

age  limit  of  justices  VI  12 
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Hc  Caart  — CoBtlBsML 

emov^   of  jiuticc*    -..--- 

.  itloniCT  or  rcfem 


jcdicial   depaitment)   

desEiution  af  juiticcs  of  ippcltate  divition ,.... 

gennil  temi  jurisdiction  tnnaferrcd  to  appellate  dIviikHi. 


i1  of  reporter  . 
id  Iria!  tenni   . 


eonntr  clerk  to  be  derk  of  court  VI  19 
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General  Rules  of  Practice. 


SUPREME  COURT  RULES. 


Bale   1.    Applleanta   for  adialKiilOB  sa   BttorneyB. 

Applicants  for  admisRion  as  alturnejs  and  counaclora  who  have 
passed  the  oiamiuatiuQ  proscribol  by  the  rules  of  tbe  Court  of 
Appeals  shall  file  the  certificates  of  the  eiaminers  with  eviUence 
of  character  with  the  clerk  of  the  Appe]lat«  DivUion  of  the 
proper  ileimrtmeut  at  Eucb  timei^  as  shall  be  directed  by  special 
order,  or  by  rules  of  the  court  in  such  department. 

Rale  2.    PBpem,  where  flledi  IndorKCuemtB. 

The  papers,  is  caiea  pendiux  in  tbe  Appellate  Divi^OD,  ahaU  be 
Sled  with  the  clerk  of  such  division  of  the  department  in  which 
the  caee  is  pending.  In  all  other  cases  where  no  proTision  is 
made  bj  the  Code,  papers  in  the  Supreme  Court  ahalt  be  filed  in 
the  office  of  the  clerk  of  the  conuty  specified  in  the  complaint  as 
the  i^ace  of  trial.  In  Surrogate's  Courts,  in  tbe  office  of  Sur- 
rogate; in  other  courts  of  record,  in  tbe  office  of  the  respective 
clerka  thereof.  In  oase  the  place  of  trial  be  changed  tu  another 
coonty,  all  sabseqaent  papers  shall  t>e  filed  in  the  county  to  which 
such  chanffe  is  made.  AH  papers  served  or  filed. must  be  indorsed 
or  sabscrihed  with  tbe  name  of  the  attorney  or  ntlomeyn,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  ur  their  olBce 
aildresn.  or  place  of  business. 

Rale  3.  Mollon  paiters,  to  be  apeelfled  In  orderi  effect  of 
■OB-mtna:!  rnlrr  of  order. 

When  any  order  is  entered,  all  tbe  papers,  used  or  rend  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  othcrTvise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
papers  are  filed,  except  when  otherwise  specially  directed  by  the 

When  tbe  afiidavits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  tbe  cotirt  to  be  filed,  and 
Ihe  order  to  be  entered  in  a  county  other  than  thot  in  which  the 
motion  is  made,  tbe  clerk  shall  deliver  to  the  party  prevailing  in 
the  motion,  unless  the  court  shall  utherwiKe  direct,  a  certified 
copy  of  tbe  rough  minutes,  sbowing  what  papers  were  used  or 
read,  togetber  with  the  afiidavits  and  papers  used  or  read  upon 
•tich  motion,  with  a  note  of  tbe  decision  thereon,  or  tbe  order 
directed  to  be  entered,  properly  certified.  It  shall  bo  the  duty  of 
Ibc  party  to  whom  such  papers  are  delivered  to  cause  tbe  same 
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lo  be  filed,  and  the  proper  urdvr  (■aUTed  in  the  proper  county 
wilhm  teu  dn^'s  thereafter,  or  the  order  may  be  set  aHide  ss 
irregutar,  witb  coats. 

Rale  4.  tlndertiLlclBff  nnd  BMdai-it  In  prooeedlasa  tor 
Injnnctlani  attaclimciit,  ordcp  of  arreat  aad  *rrlt  to  br 
fllfd. 

Except  where  othorwiBC  expreKelj-  provided  by  iaiv,  it  shall  be 
the  duty  of  the  attorney  o(  the  party  required  to  kitc  a  bond  of 
uudertahing  lu  furthwiUi  file  the  same  with  the  proper  clerk;  and 
ia  case  each  bunds  und  uudertakingij  shall  oot  be  bo  Gted.  an; 
party  to  the  action  or  special  proceeding,  or  other  pereons  inter- 
ested, shall  be  nt  liberty  to  more  the  eourt  to  vneate  the  pro- 
ceedingH  or  order  as  it  no  bond  or  andertakins  bad  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  U|>on  nhich  an  injunction,  Httachinent,  order  of  arrest- 
er writ  hus  been  granted  within  ten  days  after  the  Htiine  tiball 
have  been  served.  In  ease  of  a  failure  so  to  file  such  petition  or 
ulfidnvit,  the  opposing  party  may  more  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  conrt  or  judfce 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rnle  ft.    Snretlefl,  JUMtlAeatloa   of  bonda   to  be  aclEiio^fl- 

Whenever  a  Justice  or  other  officer  approves  of  the  Heciirlty  to 
be  ^vcn  in  any  case,  or  rei»rts  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  ur.  if  the  security 
offered  is  by  may  of  mortgage  on  real  estate,  to  retiuire  proof  uf 
the  value  of  such  real  cKlate.  And  all  bonds  and  nndertakings. 
and  other  secnrities  in  writing  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall   be  received  or  filed. 

In  110  ciise  shall  an  utiiirney  or  eonnselor  lie  surely  on  any 
undertaking  <ir  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
ill  any  civil  or  criminal  case,  or  proceeding. 

Hole  O,    SherlVx  relnra.  kovr  camprllrd. 

At  any  time  after  the  day  when  it  is  the  duty  nf  the  sheriff,  ur 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  pupor, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper,  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment  should 
nut  issue  against  him. 


1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  nciiuus  and  proeeediugs  which  are  pending  in  thai  court, 
and  all  actions  or  jipeciai  proceedings  cuuiuienced  in  the  Appellate 
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Diriaion  with  entries  nndcr  raeh.  abowinic  the  prure^inicB  taken 
thereiu  and  the  final  diapoBitioii   ihiTeof. 

2.  A   ailDQt^  book,   showing  the  proo^ediugs  of  the  court  from 

3.  A  remittitui  book,  coatainiiiK  the  final  order  made  upon  the 
decision  of  each.  case,  a  certified  cup?  of  which  aliiill  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  CitiI 
Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  larfce 
■U  bonds  or  undertakiugu  filed  in  his  office,  with  a.  statement  of 
the  action  or  special  procecdiRR  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerdiog  tt. 

The  olerke  of  the  other  courts  shall  keep  in  their  ri'spective 
office;],  in  addition  to  the  "  judgment  book  "  required  to  be  kept 
bj  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  titl^ 
nf  all  civil  actions  and  special  proceedings,  with  proper  eutries 
under  each  denoting  the  paiKrs  filial  and  the  orders  made  and 
the  HteifS  taken  therein,  with  the  dates  of  the  soverul  proceedings, 

2.  A  book  in  which  shall  be  entered  at  large  eni'h  bond  and 
nndertaking  filed  in  his  office,  with  a  statement  ahowins  wlieu 
Sled  and  u  statement  of  any  disposition  or  order  made  of  or 
concerning  it,  ' 

3.  Such  othfr  books,  properly  indexed,  an  may  lie  npceseary  to 
emer  the  minutes  of  the  court,  docket  judRutenta.  enter  orders 
and  si)  other  nocessBry  matters  and  proccedingR.  and  Niich  other 
books  as  the  Apiiellale  Division  in  each  department  shall  direct. 

Rale  8.    Judirmei 

Judfcments  shall  o:  . 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  hj  law,  they  are  required  to  keep  open  their  respective 
offlces  for  the  transaction  of  buslaess.  and  at  no  other  time. 

R«l«  fl.    Batry  of  appearance. 

At  any  time  after  an  appearance  the  plaintiff  may  have  the 
same  entered  in  the  proper  book  kept  by  the  clerk,  on  filing  nn 
alfldaTit  of  such   appearance,   stating  when,   how  and   by  whom 

Rule  lO.   Chanece  of  nttorapra- 

Au  attorney  may  he  changed  by  consent  of  the  party  and  hia 
attorney,  or  upon  application  of  the  client  uiK>n  cause  ahown  mid 
upoD  such  terms  as  shall  be  just,  hy  the  order  of  the  court  oP  a 
Judge  thereof,  and  not  otherwise. 

Ralr  11,  AiCPe*meBta  beln-e«it  lutrtlea  «r  aKornera  to  be 
■b  wrlttBo:. 

Xo  private  agreement  or  con.sent  hetwern  the  parties  or  their 
attorneys,  in  respect  to  the  procf.'ediiiita  in  u  cause,  shall  be  bind- 
ing, unleaa  the  same  shall  have  been  reduwd  to  the  form  of  nn 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subseribeil  by  the  parly  against  whom  the  same 
shall  be  alleged,  or  by  his  attorney  or  couusel. 
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Rule  12.    CoUBeBlK  to  pKyaicnt  ot  moaer  ant  of  coart. 

All  consentB  providing  for  Ihc  pnyment  of  money  out  of  court 
shall  be  ackDonledged  before  an  officer  authorized  to  take  tbe 
acknowledgment  of  deedx,  accompanied  n-ith  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be- 
fore any  order  is  granted  thereon. 

Rule  13.    Order*  of  arFeat,  Injnnclliiii  or  aKBCkmeMt. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  brteBy  state  the  grounde  on  which  it  is  granted. 

Rnle  14,    Dlscoverr  ot  bookB,  paper*  and  doenmenf*. 

Appticalions  may  be  made  in  the  manner  provided  by  lavr  to 
compel  the  prodnctioii  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  snch  netion,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  poxHeKHion  or  imder  the  control  of  the  defendaDt, 
which  may  be  neccssury  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necoKnary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  <-ompe1lpd  to  make  discovery  of  any 
book,  document,  record,  article  or  property  In  his  possession  or 
under  his  control,  or  in  the  posRenHJon  ot  his  Rtcent  or  attorney, 
upon  its  appearing  to  the  satlnfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  pioceedinR,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  part)-  to  prepare  tor  trial. 

Role  IK,    Form  of  applleatlQii  'or  dliicoTerT  ot  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  boolis,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspeclion  is  sought  are  not  in  the  posseasion  or  under 
the  control  of  the  party  applying  Ihcrefor,  hut  are  In  the  posses- 
sion or  under  the  contri)!  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  oppljing  shall  show 
to  the  satisfaction  of  the  cotirt  or  judge  the  mfltiTlallty  and 
necessity  of  the  discovery  or  ioHpection  songht,  the  particular  in- 
formation which  he  re<iuire».  and  In  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rnle  10.    Contents  of  ordert  iitnr  of  proeeedtnf^. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  bo  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  bim  to  produce  and  deposit  tbe  same  with  the  clerk, 
80 
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■oleas  otherwise  direcWd  in  the  order.  The  order  shall  also 
ipecitr  the  time  within  which  the  discoTerr  or  iDBpectiou  is  to  be 
made,  and  wheu  papers,  articips  or  property  are  required  to  be 
deposited  or  inspected,  the  ord^'r  shall  specify  the  time  the  de- 
port or  the  oppurtnnlty  for  Inspection  shall  continne. 

The  court  or  judge  may  direct  that  the  order  directing  the  dis- 
cOTery  or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
iDgB  in  the  canse,  either  in  whole  or  in  part,  ontil  stich  order  shall 
hiFe  be«n  complied  with  or  vacated.  (Aa  amended  October  24, 
189B.> 


Appllf^KtlaB  t 


■■■    tcattlBOB] 


ua  procrr^lBsa  thev 

The  petition  prescribed  by  section  915  of  the  Code  of  CiTil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sonicht  to  be  taken,  and  that 
the  testitnony  of  a  witness  is  material  to  the  issues  presented  in 
BQch  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  hare  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  Is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  booka  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  la  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  nt 
the  witness  and  sre  material  upon  the  issues  presented  in  the 
artion  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  lakea.  Unless  the  court  or  Judge  Is  watisSed  that 
(he  applii'ation  !<<  made  in  good  rnitb  to  obtain  testhnonv  within 
sections  014  and  915  of  the  Code  of  Ciyil  Proci^re,  he  shall 
deny  the  applicatioo.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  ia 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
eommissioner,  or  to  produce  the  oriRinal  thereof  and  deposit  the 
name  with  the  commi^aioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  In  case  of  a  subpoena  reiiuirUiK 
the  production  of  boohs  or  papers,  at  least  five  days  before  the 
day  OD  which  the  witneas  shall  be  cuminauded  to  niipear.  A  party 
to  an  action  or  proceeding  In  which  a  deposition  is  sought  to  lie 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
iasaed  has  tailed  or  refased  to  obey  such  subpoena:  to  be  duly 
awom  or  affirmed;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  whii'h  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  reiiuiring  auch  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  vitiy  he 
should  not  appear;  be  sworn  or  affirmed:  testify;  answer  n  quea- 
tion  or  Qiteationa  propounded;  produce  a  book  or  paper;  or  sub- 
•cribe  to  his  deposition,  as  the  case  may  be.  Such  athdavit  shall 
also  set  forth  the  nature  of  the  action  or  special  procecdiug  In 
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whlrh  the  tcstlmooj'  in  songht  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  deHiifng  the  iBHaeB  In  ench  action  or 
special  proceeding,  or  the  facta  to  be  proved  therein.  Upon 
the  return  of  such  order  to  abow  canae,  uie  Supreme  Court  shall 
upon  auch  affidnrit  and  upon  the  original  petition,  e.nd  upon  anch 
other  facta  as  shall  appear,  determine  whether  auch  peraon  ahould 
be  required  to  appear;  bv  sworu  or  afflrmed;  teetify;  answer  the 
question  or  queHtione  propounded;  produce  the  book  or  paper,  or 
aubscribe  to  bis  depoflitioo,  as  the  ca^e  may  be,  and  may  prescribe 
such  terms  and  conditinns  as  shall  seem  proper,  \7pan  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  nr 
Judge  shall  loake  an  order  requiring  such  a  person  to  show  caune 
before  it  or  him  nt  a  time  and  place  therein  specified,  why  aucb 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  oriier  to  iihow  cause  the  (luestions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  estHhIiahed  to  the  satisfaction  of  the  court  or  Judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
eonrt  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment aa  in  the  case  of  a  recalcitrant  witness  In  the  Supreme 
Court.    (Ah  amended  October  24,  189S.) 

Rale  18.  Proof  of  KCrrtee  of  inimiMona  Hr  veraoaa  otker 
tkan  ulierlll)  lu  dIvOFee  caaea. 

Where  personal  service  of  the  summonn  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  miide  by  any 
other  person  than  the  sheriff,  it  shall  be  necewsBry  for  such  iierson 
to  state  in  his  afOdavlt  of  service  his  age.  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  anrt 
In  what  manner  he  served  the  same:  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  tbe  summons 
aa  defendant  therein,  and  also  to  slate  in  his  affldavlt  that  he 
left  with  defendant  such  copy,  as  well  ns  delivered  it  to  hiin.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  ago. 

In  actions  for  divorce,  or  to  annul  a  marriaKO.  or  for  sepamtp 
mntntcnance,  the  affldavtt.  In  addition  tn  the  above  reqoiremcDts, 
shall  state  what  knowledge  the  aOlant  had  of  the  person  sprvi«a 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  moy  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  reqtiire  the 
officer  who  made  the  service  to  appear  and  be  examined  In  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
aervice  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  Id  tbe  anmmons. 
and  shall  also  state  the  source  of  bis  knowledge. 

Bale  in.    PI  i-BdiiiitB,  to  be  foliocd. 

Every  pleading,  deposition,  affidavit,  case,  hill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  In  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  tbe 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  coort 
shall  be  numbered  or  marked  In  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  tn- 
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GBNBRAL  RULES  OF  PUACTICK.      Iluk-B  a^  2\  ' 

4onei]  with  tbe  titl«  of  tbe  cause.  Ail  the  pleadmga  and  otber 
proceedinBH  aod  oopiea  thereof  shall  be  fairly  and  legiblj  writiPti 
or  printed,  and  if  not  so  nrlttea  or  priated  aad  folioed  and  in- 
donrd  as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
coart  hear  any  motion  or  application  founded  thereon. 

All  pleadinKB  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  sn  attorney,  or  filed  with  the  clerk  of  the 
(ooH,  muat  comply  with  section  796  of  the  Code  of  Civil  Fro- 
cnliirc  and  maal  tie  written  or  printed  in  black  cbaractere;  and 
DO  clerk  ol  the  court  shall  file  or  enter  the  same  in  his  office  un- 
kss  it  complieH  with  thin  rule.  The  party  upon  whom  the  paper 
ht  serrefl  shnll  he  deemed  to  have  waired  the  objection  for  Qon- 
compliance  with  this  niic  unless  within  twentj'-fonr  hoi)n>  after 
the  receipt  thereof  he  returnn  such  papers  to  the  party  nervitift  the 
Ksnie  'frith  8  statement  of  the  particalsr  objection  to  its  rerrlpt; 
hnt  thlK  waiver  shnll  not  apply  to  papers  required  to  be  filed  or 
deliTcrcd  to  the  coort. 

It  shall  be  the  duty  of  the  attorney  by  whom  tbe  copy  plead- 
iocs  shall  be  furnished  for  the  use  of  a  court  on  trinl.  to  plainly 
dcRifniate  on  each  pleadinji  the  part  or  parts  thereof  claimed  to  be 
aiimltted  or  controverted  by  the  succecdintt  pleadings.  (Aa 
■mended  October  &*.  1860.) 

Rale  20-    Servlre  and  ■etllenent  of  lnterrn«a«arlen. 

lalerrogatoricH  to  he  affiled  to  a  commtHslon  issued  nniler 
artli-le  second  of  title  three  of  the  Code  of  Civil  Procedure  shall 
Iv  served  within  ten  days  after  the  entry  of  the  order,  allowintf 
tbe  cnminianian.  Croas-interrosatories  shall  he  served  within  ten 
dajH  after  tbe  serrice  of  the  intcrroKafories.  unless  a  different 
time  is  fixed  therefor  by  the  order  allowing  the  commiisicm.  In 
caw  a  pnrty  shall  fail  to  serve  Buch  cross-In  tern  watories  within 
the  time  limited  therefor,  he  shall  he  deemed  to  have  walTcd  his 
risht  to  propoonil  eross-interroRafories  to  the  witnesK  to  he  ei- 
Hminiil  under  the  commission.  Either  party  may.  within  two 
days  after  the  service  of  the  croas-Inferropatorles  hnit  expired, 
servo  upon  tbe  opposinft  party  a  notice  of  settlement  of  the  In- 
terrogatories and  croMK-intprrojcatorlee  before  a  JtiHtice  or  the 
court  or  County  JndBP.  The  time  at  which  such  interrciKntorlis 
or  crosH-lnterrogatoriea  shall  he  noticed  for  settlement  shall  lie  not 
less  than  two  nor  more  than  fen  days  after  the  nervlre  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrojtntorlea  and  cross-in terroRatorli's  nre 
to  be  deetned  settled  ns  served  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24.  1,800.) 


Ralr  21.    JToa-enamFpated  mollonni  nntldaR-  ttt. 

Non-en omera ted  inoliona.  in  the  anpreme  Conrt-  except  in  the 
Brut  and  second  districts,  and  motions  noticed  to  lie  henrd  in  Erie 
countv.  shiill  he  noticed  for  the  first  day  fif  the  term  or  sittinc  of 
the  cmrt,  accompanied  with  copies  of  the  affidavits  and  papers 
"It  n-hich  the  same  shall  f>e  maile,  slid  the  notice  shall  not  be  for 
a  later  day.  nnletts  aiifBcient  cause  be  shown  (and  contained  in  the 
nfBdavlts  served),  for  not  aivin«  notice  for  the  first  day.  Ii'  other 
cnuTts  such  motions  may  t>e  made  on  any  day  desiened  liy  the 
JndKcs  thereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  In  the  term. 


Hules  22-25  GEXEHAL  IIUJ.KS  OF  PRACTICE. 

Rule  X2.  Motlonk  to  atrtke  ont  iFrelevant  iBBtteri  b<»- 
tlCF    ot. 

&IotloiiB  to  Strike  out  of  any  pleading  matter  alleged  to  be 
Irrelcrant,  redundaiit  or  HCiiDdalouB,  and  motioua  to  eorrect  a 
pleadiDs  on  the  ground  at  its  beiog  "  so  iadednite  or  ancertaiu 
that  the  preeiee  meaning  or  applieatioa  is  not  apparent."  must 
be  uotieed  before  demurring  or  answering  the  ideading  within 
twenty  days  from  the  serviee  thereof.  The  time  to  make  such 
motion  shall  not  be  extended  unless  notice  of  sn  application  f»r 
such  extension,  stating  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 


,,    .1  any  affidavit,  to  swear  to 

the  advice  of  counsel,  the  party  shall,  in  addition  to  what  ban 
usually  been  iuserted,  swear  that  he  has  fully  and  fairly  stated 
the  case  to  bis  counsel,  and  shall  give  the  unme  aud  place  of 
resideuce  of  sucb  couns^.  When  an  affidavit  of  merits  has  once 
been  Med  and  served,  no  other  shall  be  necessary.  But  on  mak- 
ing a  motion,  snch  service  and  filing  must  be  shown  by  affidavit. 

Kttle  S4.    AmdBTtt  for  order  cxtendtaK  tlm*. 

No  order  exleoding  a  defendant's  time  to  answer  or  demur 
shall  be  granted  unless  the  party  applying  tor  such  order  shall 
present  to  the  judge  to  whom  the  application  shall  be  made  an 
affidavit  of  merits,  or  proof  that  it  has  been  filed,  or  an  affidavit 
of  the  attorney  or  counsel  retained  to  defend  the  action  that  from 
Ihe  statement  of  the  <:ase  in  the  action  made  to  him  by  the  de- 
fendant be  verily  believes  that  the  defendant  has  a  good  and 
HuliHtantial  defense  upon  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint,  or  to  some  part  thereof.  The  affidavit 
Kball  also  state  the  caune  of  action  and  the  relief  demanded  in 
the  complaint,  and  whether  any  and  what  extension  or  exten- 
sions of  time  to  answer  or  demur  have  been  granted  by  stipula- 
tion or  order,  and  where  any  extension  has  been  had,  the  date 
of  issue  shatl  be  the  same  as  though  the  answer  had  been  served 
when  the  time  to  answer  first  expired. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  b« 
granted  by  order,  except  upon  two  days'  notice  to  the  adverse 
party  of  the  application  lor  such  order. 

nolr  25*  Es  parte  application  to  contain  atateiaeat  aa  to 
prevlnoa  appticatlon. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  eourt  or  Judge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  be  revoked  or  sot  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  ap|>lication 
for  an  order  or  jadgment  made  in  any  action  or  special  pro- 
ceeding. 


GENERAL  RULES  Of  PRACTICE.    Rules  28-2» 
■ale  t9.    AvpllHtloB  for  JsdKmeBt  on  fallsre  to  ananrr. 

Wben  the  plaintiff  !□  an  anion  id  the  Supri-me  Court  is  enti- 
tled to  judgnieut  upon  the  failure  of  the  defendant  to  answer  the 
coDiptaiDt.  and  the  relief  demanded  requires  applicatioo  to  be 
mnde  to  the  iKiurt.  such  applieatioD  may  be  made  at  any  Speeial 
Term  In  the  diHtrict  embracing  the  eoanty  in  which  the  aclioii 
is  triable,  ur,  except  in  the  first  district,  in  an  adJoiniuK  eottuty; 
Mich  applieation.  except  in  the  lirxt  judicial  district,  may  also  b« 
made  at  a  Trial  Term  iu  the  county  in  which  the  action  Is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
■hall  be  executed  in  the  county  in  which  the  action  is  triable, 
onless  the  court  shall  otberniae  order.  In  the  first  judicial  dis- 
trict erery  motion  or  application  for  an  order  or  jiid^nient  when? 
notice  is  necessary,  mnst  be  made  tu  the  Special  Term  for  the 
heariuK  Of  motions,  and  where  notice  is  Dot  necessary,  to  tbe 
Special  Term  for  tbe  transaction  of  ex  parte  buainesK. 
Mcept  where  other  provision  is  expressly  made  by  law.  or  the 
general  or  special  rules  of  practice.  In  the  county  of  Kinfre  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  ffranted  in  violntlon  of 
this  provision  shall  be  vacated  by  the  Special  Term,  nt  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  8npr»>me  Court:  and  do  order  or  jndKinent  granted  in 
vmlatioD  of  this  rule  shall  be  entered  by  the  clerk. 


Orders  granted  on  petitions,  or  relating  thereto,  sliall  refer 
lach  petitions  by  the  names  aud  deacriptiona  of  the  jietitloiii 
and  the  date  of  the  petitions,  if  the  same  be  dated,  withutit 
eating  or   setting  forth  the  tenor  or  aubstance  thereof   nn 

utrily.     Any  order  or  judgment  directing  the  payment  of  n.  , 

or  affecting  the  title  to  property,  if  tounde<l  oo  petition,  where 
00  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Hale  3S8.    tm^mcmtu,  nhea  taken. 

Inquests  may  be  taken  In  actions,  out  of  their  order  on  tbe 
calendar,  in  cmaea  In  which  they  are  allowed,  at  the  opening  of 
the  court,  on  any  day  after  the  firat  day  of  tbe  court,  provided  a 
Kufflcient  alBdavit  of  merits  shall  not  have  been  filed  and  served, 
utd  provided  the  answer  shall  not  have  been  verified. 

Rnle  30.    Hxnmlnntlan  of  vrltneaaea  nnd  •niainInK'  ap. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  but  who  Khali  not  rc' 
peat  the  answer  or  answers  of  such  witncKH  at  the  time  be  shall 
be  under  examination,  and  one  counsel  only  on  each  side  shall 
iDm  up  the  cause,  end  he  shall  not  occupy  more  than  otie  hour, 
ind  the  testimony,  if  taken  down  in  writing,  shall  be  written  by 
wime  person  other  than  the  examining  counsel;  but  the  Jndge 
who  holds  the  court  may  otherwise  order,  or  dispense  with  this 
requirement. 

White  addressing  the  court,  examining  witnesses  or  aummlng 
np,  coDDsel  shall  aland. 


KulesaO,  81    UENKRAL  RUI-ES  OF  THACTICB. 


On  a  bearing  before  refereeti,  the  plaintiff  niny  Hubniit  to  a 
uuu-HUit  or  diitiniBBul  ot  his  couiiilaitit,  or  uinj'  be  ntiu-auiled.  or 
his  complaint  l>9  diauiiased.  in  lilie  umuuer  an  upon  a  trial,  at  an; 
time  before  the  cautti'  has  been  fiiiully  submitted  to  the  referees 
for  their  decision.  In  which  onse  the  referees  ehall  report  ae- 
eording  to  the  fact,  aud  jud^aient  may  thereupon  be  perfected 
by  the  defeudanC. 

In  referenoea  other  than  tor  the  trial  of  the  isBuen  Id  rd  a<rtiun> 
or  for  cuniputinK  the  iinjounl  due  in  foreclusare  cases,  the  testi- 
mony of  the  witnesses  shall  he  sipned  by  them,  and  the  report  of 
the  referee  shall  be  filed  with  the  tCMtimony.  and  a  note  of  the 
(lay  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper  book, 
under  the  title  of  the  eauae  or  proceedinft.  and  the  said  rei>ort 
ahull  become  abaolute,  iind  atand  In  all  thiufcs  confirmed,  iinleHH 
excepttoiia  thereto  are  filed  and  served  -n-lthln  elicht  days  after 
aerviee  of  notice  of  the  filing  of  the  same.  If  exceptions  are  filed 
and  served  within  stich  time,  the  same  may  be  brouxbt  to  n  hear- 
ing  at  any  Special  Term  thereafter,  on  the  notice  of  any  party 
intereated  therein. 

Rale  31.  New  trial —  inotlan  for  —  whcr«  t«  be  madci 
ea#e  or  ezceptloBSt  irhea  aiade. 

nlien  an  order  Kr>inth  or  refuses  a  new  trial,  excrpt  on  the 
exeeptioua  taken  during  the  trial,  it  shall  specify  the  Krounds 
npOD  which  the  inotirm  was  made  and  the  Rround  or  grounds  n|>oii 
which  It  was  Brantcd.  In  casea  where  the  trial  of  issnes  of  faet 
is  not  provided  for  by  the  Code,  it  either  party  shall  desire  a  trial 
by  jury,  such  party  shall,  within  ten  days  after  issue  joined, 
^ire  notice  ot  a  special  motion  to  be  made  upon  the  pleadinfn. 
that  the  whole  isiiue  or  any  aiiecilic  cjucstions  of  fact  involved 
therein,  be  tried  by  a  jury.  With  the  notice  of  motion  shall  lie 
served  a  copy  of  tne  questions  of  fact  proposed  to  he  snbmltted 
to  the  jury  for  trial,  and  in  proper  form  to  be  ineor]>oraled  in  the 
iirder:  and  the  court  or  judice  may  settle  the  Issues,  or  may  ^^■f^^r 
It  to  a  referee  to  settle  the  issues.  Such  isNues  must  be  settled 
En  the  form  prescribed  in  sections  S23  and  970  ot  the  Code  of 
Civil  Procedure. 

When  any  specific  question  of  fact  iiivolved  in  an  action,  or  any 
question  of  fact  not  put  In  issue.  Is  ordered  to  be  tried  by  a  Jury, 
as  a  substitute  for  a  feitined  issue,  and  Ilus  been  tried,  or  a 
reference  other  than  of  the  whole  issue  has  l)een  ordered  under 
the  Code  and  a  trial  had,  if  either  party  shall  desire  to  apply 
tor  a  new  trial,  on  the  ftround  iit  any  error  of  the  Judjre  or 
referti',  or  on  the  Kround  that  the  verdict  or  report  is  against 
evidence  (except  when  the  judtie  directs  such  motion  to  be  ma<)c 
upon  his  minutes  at  the  same  term  of  court  nt  which  the  issues 
are  triedl,  a  case  or  exci>plLiins  shall  he  made,  or  a  case  con- 
tainiuB  czceptioua,  as  the  case  may  ri-qnire:  which  case  or  eicep- 
tirms  shall  be  served  and  settled  in  the  manner  prescribed  by  the 
rules  of  court  for  the  settlement  of  cases  and  exceptions  in  other 
cases.  Such  motions  shall  be  made.  In  the  first  i 
Special  Term. 


f.oo.ilc 


OEXEHAL  RULES  <>K  FHACTICB.    RnIeH32,  3S 
BMie    Its.     Cbsfb.   ezeepHOBB,  -when   aervedi  aBk«<lii*«>>tBt 

Whraerer  it  shall  b«  nmresuirj  to  mKke  ■  case,  or  a  caae  and 
(VtMiHionit.  or  a  caB«>  cootaluiufc  pxceptioue.  the  same  shall  be 
maUv,  aoi]  a  cup;  tht^reul  Bervtd  on  the  opposite  part;  within 
thr  (oltowiDK  times: 

Ir  the  trial  was  before  the  court  or  referee.  iQcludinfc  trials 
li^  a  Jury  uf  one  or  mote  spi'ciOc  questions  of  fact  in  hu  action 
triable  by  the  court,  ivitbin  thirty  dayd  aFter  Bcrvlcc  of  a  ropy 
iif  the  dccisioD  or  repinl  and  of  written  notice  of  the  entry  of 
;hr>  judgment  thereon. 

In  the  Surrogate's  Court.  wKhin  thirty  days  after  aervicc  of  a 
.iipj  of  the  decree  or  order  and  notice  o(  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
■if  the  dcciaiod  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  nnd  be  not  decided  at  the  time  of  the  irinl,  or  within  thirty 
•lays  after  service  of  a  copy  of  the  Judgment  and  notice  of  its 

The  party  nerved  may.  witbio  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
ease  tr  -,'icrptioca,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  esccptlona 
with  the  proposed  nmeudiuents  will  be  snbmitted  for  setlleraeut 
at  a  lime  and  place  to  be  upecified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

■  Whenever  amendments  are  proposed  to  a  case  or  exci'ption^. 
the  party  proposing  such  esse  or  exceptions  shall,  before  sub- 
niiltmg  the  same  to  the  jllrlRe  or  referee  for  aettlemeut.  mark 
wpon  the  aeveral  aniendmentx  his  allowance  or  disniiowauee 
ihereof.  and  aball  also  plainly  mark  thereon  and  npon  the 
utenofcrapber'a  miantes  the  parts  to  which  the  proposed  amend- 
ments arc  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
i-ase  flhoiild  be  made  to  conform  to  the  minutes  of  the  stenog- 
nipber  he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
rorret-t  and  settle  the  cast-.  The  time  for  Nettling  the  cnxe  must 
lie  specified  in  the  notice,  and  it  shall  not  be  leas  than  four  nor 
more  thnii  ten  days  after  the  service  of  such  notice.  The  llncM 
of  the  case  shall  bn  so  uumliered  that  each  copy  shall  correspond. 
The  HnrruKnte.  on  appeal  from  hu*  court,  may  by  order  allow 
'■iirther  time  for  the  doing  o(  any  of  the  acts  above  provided  to 
be  done  on  aucb  appeobi. 

Cases  reserved  for  argument  nod  special  verdicts  shall  be 
■ettled  in  the  same  nanDer.  The  parties  may  agree  on  the  fa<'t8 
proven  to  be  inserted  in  the  case,  instead  of  the,  teatimoiiy  ou  the 
approval  uf  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
iiE  el<*ptions.  or  the  time  within  which  amendments  thereto 
n  ay  be  served,  shall  be  made  unless  the  party  applying  for  such 
nnier  serve  a  notice  of  two  ilays  iljion  the  adverse  parties  of  his 
citi'ntioa  to  apply  therefor,  stating  the  time  and  place  for  making 
s:\pb  application.     (As  amended  October  24,  1809.) 

.    Rale  as.    Pallsrc  t«  nuke  ■  case. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above 
I'Diited.  he  snail  be  deemed  to  have  waived  his  right  thereto; 
:!u-l  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
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several  times  above  limits,  the  one  party  to  propose  amend- 
menta,  and  the  other  to  notify  an  appearance  before  the  judgv, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  tbe  case  bb  proposed,  and  the  latter  to  have  agreed  to 
■he  amend  men  ts  as  proposed. 

Rale  34.  Cane  and  bill  ol  exocptloaai  eoatentat  rempttl«> 
menli  extalbltH. 

A  bill  of  exeeptioQB  aliall  only  contain  so  much  of  the  evidence 
as  may  be  net-esaary  to  present  the  queatioHB  of  law  upon  wbicb 
exeeptiona  were  taken  on  tbe  trial;  and  it  ahalt  be  tbe  duty  of  tJie 
judge  upon  Bettlemeiit  to  strike  out  all  the  evidence  and  other 
matters  which  shall  not  have  been  Decessarily  inserted. 

A  case  or  exceptiona  shall  not  contain  the  evidence  in  hnec 
verba,  or  by  question  and  answer,  unless  ordered  by  the  Judge 
or  referee  by  or  before  whom  the  same  shall  be  aeltled.  But 
tbe  facts  of  the  case,  together  with  tbe  rulings  on  the  trial,  shall 
1>e  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  given  in 
haec  verba,  tbe  judge  or  referee  who  sclttes  tbe  case  shall  deter- 
mine whether  or  not  a  proper  presentation  of  the  case  for  review 
.  requires  such  portion  of  the  evidence  to  be  so  stated  in  baec 
verba,  wberenpon  the  case  abali  be  made  accordingly. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review  may 
order  the  same  back  for  reaetttement. 

Exhibits  shall  not  be  printed  at  length  unless  tbe  judge  or 
referee  so  direct. 

Where,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  aa  to  the  fact  of  their 
existence,  or  as  to  a  aiuall  part  of  their  contents,  the  parties  may, 
by  stijiulation.  ur  Ibe  court  or  judge  below  may,  upon  notice, 
settle  a  statement  respecting  the  same,  or  the  parts  thereof  lo 
be  returned  upon  the  appeal  from  the  order  to  be  used  in  place 
of  the  original  documents. 

Rule  38.    Cane  to  be  alKaedi  bvptIcc  of  copr- 

When  a  party  makes  a  case,  or  a  case  and  exceptions,  he  shall 
prcH'ure  the  same  to  be  signed  by  the  judge  or  referee,  and  filed 
within  ten  days  after  it  shall  have  been  settled,  or  it  shall  be 
deemed  abandoned,  unless  the  time  ia  extended  by  order. 

Rnle  no.  Wenlret  (o  brlntt  liiBHe  ot  tact  to  trial)  caaaes 
where  defendant  la  auder  arreat  preferred. 

Whenever  an  iasue  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  an<1  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  tbe  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unressonabb-. 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  lo  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 


defendant  be  Imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  properly  of  the  defendant  be  held  under  attachment. 
the   trial   of  the  action  shall  be  preferred.     Every   cause  placed 


GENERAL  BULES  OP  PRACTICE.  Rule37 

np<in  the  mlendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  nf  e^iniif  osBeii  sbnll  be  moved  tor  urgumeDt  or  trial  whpn 
rea<-h«d  in  ita  order,  and  Bball  not  be  regervcd  ur  pat  over  except 
b;  tlie  couseut  of  the  court  luileas  othiirwiM  permitteU  ,b?  spei'ial 
nile;  and.  if  passed  without  beinjc  bo  rescrred  or  put  otit.  it 
•hall  lie  ffotered  od  all  subHequent  calendars  ae  of  date  when 
panwd,  aod  no  term  tee  Khali  be  taxed  tbereuD  for  any  tmbee- 
quenC  term.     (As  amended  Lk-tober  24.  180&.) 


I  br  detoalt  la  AI- 
DS made  at  Special  or 
Trial  Tencs  ithall  be  brotifcht  before  the  court  on  notice,  of  not 
leas  Utan  eight  days,  unices  a  shorter  time  is  preaeribed  by  a 
jnds«  or  court,  under  section  780  of  the  Code,  by  an  order  to 
■how  caUBT,  except  that  where  the  attorneys  for  the  rcspwtlve 
parties  reside  or  have  their  ol&ces  in  the  same  city  or  village, 
inch  notice  may  be  a  notice  o(  five  days.  If  the  oppoxite  party 
shall  not  appear  to  oppoae,  the  party  making  the  motion  shall  be 
entitled  to  the  rule  or  judgment  moved  for.  on  proof  of  due 
service  of  the  notice  or  order  and  papers  required  to  be  served 
by  them,  unless  the  eonrt  shall  otherwise  dire<!t.  If  the  party 
making  the  motion  shall  not  appear,  the  court  shall  deny  the 
motion  on  the  Cling  uf  a  copy,  notice  of  motiou,  or  order  to  show 

Such  order  to  show  cause  shall  In  no  case  be  granted  trnless  a 
(pecial  and  sufGcient  reason  for  requiring  a  shorter  notice  than 
eight  days  shall  be  stated  in  the  papers  presented,  and  the  party 
fthalU  in  hia  affidavit,  state  the  present  condition  of  the  action. 
and  whether  at  issue,  and,  if  not  ^et  tried,  the  time  appointed 
for  holding  the  next  special  or  Trial  Terra  where  the  action  is 
triable.  An  order  to  show  cause  shall  abio  (except  in  the  first 
judicial  district)  be  returnable  only  before  the  judge  who  grants 
It.  or  at  a  Special  Term  appointed  to  be  held  In  the  district  in 
which  the  action  is  triable. 

S'o  order,  except  in  the  flrst  judicial  district,  served  after  the 
action  shall  have  been  noticed  for  trial,  if  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  proceeil- 
ings  in  the  action,  uulesa  made  at  the  term  irhere  Hucn  action 
is  to  bo  tried,  or  by  the  judge  who  is  appointed  or  ts  to  hold 
such  Trial  Term,  or  unless  such  stay  is  contained  in  an  order 
tn  show  caose  returnable  on  the  first  day  of  sueh  term.  In  which 
rase  it  shall  not  operate  to  prevent  the  subpoenaing  of  witnesses 
or  placing  the  cnuse  on  the  calendar. 

When  the  motion  is  for  irrepilarity  the  notice  or  order  shall, 
ipecifr  the  irTL'jnilarity  complained  of. 

This  rule,  as  tar  as  It  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
tor  a  divorce,  or  limited  separation,  or  to  annul  a  marriage. 

In  the  first  judidal  district  all  motions  must  be  noticed  to  he 
beard  at  and  all  orders  to  show  cause  must  iie  returnable  at  the 
Hnecial  Term  for  hearing  of  litigated  motions,  except  in  cases 
where  the  special  rules  of  the  first  judicial  district  shall  require 
mch  motion  to  be  made  at  some  other  term  ot  the  coort.  (Aa 
amended  October  24,  1899.) 
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Rale  38.  Bnaiaenitcd  motlOBBi  ■on-pnaneratBd  motions, 
^hm  itr«t  cOBtentcd  matloait,  vrhen  aot  beard  at  olrcait* 

EnnaiPnitwl  mntione  are  luolionM  nrisiDg  on  special  verdict, 
JHaoeR  of  law,  oikpb,  pxceptioiiH,  appeals  from  judKuicDts  nniitalD- 
iiiK  or  overruliiiK  dfniurrprs.  ap]wals  from  Judmuent  or  ordor 
sranlinfc  or  rcruHing  a  aew  trial  in  an  inferior  foiirt,  appenle  by 
virtue  of  Kectione  134tS  and  1349  of  the  Code,  afrreed  cnaes  finb- 
niittpd  iindiT  Hittion  1278  of  the  Code,  and  appeals  from  final 
orders  nnd  dpRrees  of  Surrogate's  Courtii,  and  matters  provided 
tor  by  se<tioiiB  20!kV.2(niO  an<l  2138  of  the  Code. 

'' ati'd  niotivnH  include  all  other  quentioaa  submitt(>d 

,  aud  shnll  be  h^nrd  at  Special  Term  exeejrt  when 
otherwiwe  dirertrd  hy  law. 

ConteBted  inotioiig  Bhnll  not  be  noticed  or  brought  to  a  hearing 
Ht  an;  S[>PciHl  Tenn  hold  at  the  same  time  aud  place  with  a 
Trial  Term,  eiceijt  in  nctions  upon  the  calendar  for  trial  at  tiucb 
tiTm.  and  in  which  the  hearing  of  the  luotioD  in  nccesnary  to 
the  diHpuBal  of  the  cauBe  unleBs  otherwise  ordered  by  tbe  Jaetice 
hoMinx  the  ciinrt:  and  except,  alBo.  that  in  counlli>ii  in  whiefa  do 
Kpeeinl  'IVrm  distinct  from  a  Trial  Term  is  api>olnted  to  be  held, 
motions  in  netlons  triable  in  any  such  county  may  be  oolired 
and  hrouKht  on  at  the  time  of  holdlne  the  (rial  nod  Special  Term 
in  the  connty  in  which  snch  ac-tionn  are  triable. 

.     Rnle  iUi.    'Hotem  af  Isnne.  irhpn   (o 

entlar  tar  non-ennoierated  ntoltonii  , 

not  reHcrredi  wli*a  pasBed,  place  on  ■nbaeiiaeat  caleadari 

Al  the  first  term  of  the  Apiiellute  DivlKion  of  Ibe  Supreme 
Court  iu  each  depnrtmeut,  aud  at  aiich  other  times  oh  the  cunrl 
slinil  fmiii  (inii'  to  time  direct,  the  clerk  shall  make  up  a  calendar 
wLiidi  shall  cunsiBl  of  cases  pendiuK  and  unditq^oHed  of  an  toUown: 

NotcH  of  is>.ne  for  the  Appellate  Division  shall  lie  filed  eight 
days  lieforo  the  commeiieeuient  of  the  court  at  which  the  caiiae 
Niny  lie  noticed.  The  clerk  Hhall.  preiiare  a  calendar  for  the 
A]ip<-llnte  Pivlsion  and,  cM-ept  in  the  Brst  department,  cnuse 
llii>  snme  to  he  printiil  for  each  of  the  Justices  holding  the  court. 
AiipenlK  Khali  !«■  pluceil  on  the  eah'udiir,  nccorilln«  to  the  date  of 
llic  M'triee  of  (he  notice  of  appeal:  and  all  suliseiiuent  eiiiimeraled 
:i])|ienlH  in  the  same  cnnHe  Khali  lie  put  on  the  calendar  an  of  the 
dale  of  the  firsl  appeal;  and  other  cases  as  of  the  time  when 
till'  qneKtion  to  he  revien-ed  arow^.  Appeals  in  nou-cnumemfed 
nioiioiis  shall  also  be  piaceil  uiion  a  separate  calendar.  Cnsea 
entitled  to  preference  shall  he  placed  separately  on  the  calendar. 

The  ApiK-Uule  Division  uf  each  department  shall  adopt  rules 
n-Kulatinir  the  hearing  of  couscb  aud  of  calendar  practice  in  such 


_ .  .    .  .    .    rs  rcgui 

_.„ r  submit  his  cnuae.  judgincot  of  affirmance  hy  tfefault 

will  be  urdi>re<l  on  motiim  of  the  respondent.  If  the  appellant 
only  appears  he  may  either  nrgoe  or  submit  the  case.  If  neither 
l«rty  ap|)ears.  the  ease  will  be  pusMfi  and  placed  at  the  toot 
i'(  the  calendar.  When  any  canse  shall  I*  twice  panned,  the 
clerk  shall  enter  an  order  of  coarse  dismissinx  the  npiienl  or  the 
liroccudiuKs.  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  npon  motion,  vacate  the  order  and  restore  the  cause. 
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The  papers  to-  be  rurdished  on  eniimeratf^  motionH  nt  Special 
Term  Bhnl!  be  a  tony  uf  tbv  pleatliujta,  whtn  the  (luestina  ariHi'H 
on  thp  plendlngs.  ur  any  part  thereof,  a  copy  nt  the  RtMi'inl  ver- 
dict, return  ur  other  itapen  on.whkli  the  iineMtion  arises.  The 
party  whoso  duty  tt  in  to  furDish  the  papers  Hhall  nerve  a  copy 
on  the  oppu»<it«  party,  except  upon  thu  trial  nf  iKsiieH  of  law,  nt 
leaat  five  daja  before  till'  time  for  wbieh  the  matter  may  lie 
■oliced  for  argtiment.  If  the  party  whose  cliily  it  in  to  furnish 
the  papers  ahall  m-tcleet  to  do  ho.  the  opiioHite  party  Rhnll  be 
entitled  to  diotc,  on  nSidnvit  and  on  funr  dnyti'  u<ili<.-e  of  mutlnii 
that  the  caoBC  be  struck  from  the  calendar  (whieheviT  party  may 
liaTc  notified  it  for  arsument),  and  that  the  jiidtcmcut  be  ren- 
dered In  his  favor. 

The  papers  Bhall  be  furnished  by  the  idaintiff  wbeu  the  (lueatioii 
■ri^ea  on  ipecial  Tcrdiet,  and  by  the  party  deniurrinf!  cm  the 
trial  of  issues  of  law,  and  In  all  other  cases  by  the  party  m^kiiiu 
the  motion.  Each  party  Bhall  prefis  to  hia  point«  a  eoucine  atnti'- 
ment  of  the  facts  of  the  case,  with  reference  tu  the  fi)liog:  and  if 
lucb  statement  la  not  fumiahed.  nn  diHCUHsion  of  the  facta  by  thu 
party  omittinir  auch  atatcment  wilt  be  permitted.  (As  amciiUeil 
October  24,  1S99.) 

on   liiipeiil,   by  ni^pel- 

- _    nalntui    niiiiRBIm    tFom 

I  il«ICKiltlom  at  poirem. 

In  all  eases  to  be  beard  in  the  Appellate  Dirltilon,  except  np- 
peals  from  non-enumerateii  niotioua.  the  papers  sbnl)  he  furiiishi'd 
by  the  appellant  or  the  muvinp  party,  atiil  in  eases  agreed  upon, 
under  section  12TII  of  the  Code,  by  the  plaintiff. 

The  party  whose  doty  it  ia  to  furoiRh  the  ■payetit  shall  cause  ii 
printed  copy  of  (he  rcrinisite  papers  to  be  filed  in  the  offit-e  of  the 
clerk  of  the  Appellate  Division  within  twenty  days  after  tiie 
appeal  bae  been  taken  or  the  order  made  for  the  hearing  of  a 
raDHe  therein  or  the  agreed  ease  tiled  in  the  clerk's  ofHce  piimuunt 
■  1  1270  of  the  Code;  but  if  it  ahall  be  neeesRary  to  make 
.    _      _    .    _..__  .,      _        ..     ,    „  ^^^     , 


..    ;  and  exceptioni  after  the  ap|H-nl  shall  L. ,, 

taken  or  the  order  made  for  the  hearing  m  the  Appellate 
*ion  the  paperM  shall  be  Bled  within  twenty  days  after  the  settle- 
ment ana  filing  of  the  caw;  and  abatl  aerre  ujion  his  adversary 
three  printed  copies  of  such  paiiera.  Such  papers  ahnll  eiinaifit 
of  a  DOtic<?  of  appeal,  if  an  appeal  haa  been  taken;  a  enpy  of  the 
judgment  roll,  or  the  decree  In  the  court  below,  and  the  papers 
upon  which  it  was  entered;  if  no  judgment  was  entcrcil.  the 
pleadinKS.  minutes  of  trial,  and  the  order  sending  the  rtife  tn  tlii; 
Appellate  Dirinion  or  the  order  appealed  from,  or  the  papi'rs 
required  by  aection  1280  of  the  Code  of  Ovll  Procedure.  To 
these  papers  ihall  be  attached  the  case  or  ease  and  exeeptiuns 
if  it  is  to  be  used  in  the  Appellate  Division.  AH  the  foncoiui.' 
papers  ahall  be  certified  by  tlio  proper  clerk,  or  be  stipulated  hy 
the  parties  to  be  trne  copies  of  the  oriRinal.  There  shall  he 
prefixed  to  these  papers  a  statement  ahowing  the  time  of  the 
beginninK  of  the  action  or  special  proceedinK.  and  of  the  s<'rviei; 
of  the  ri'spective  pleadings;  the  names  of  the  original  parties  in 
full;  and  any  change  in  the  parties,  if  aiieh  has  taken  place. 
There  shall  be  added  to  them  the  opinion  of  the  court  below,  nr 
an  affidavit  that  no  opinion  was  given,  or,  if  given,  that  a  copy 


judanueti 
the  p 
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conld  not  be  procured.  The  foreBoing  papers  shall  constitute  the 
record  in  the  Appellate  DirisloD.  If  the  paiwre  shatl  not  lie 
filed  and  aerred  as  herein  provided  by  the  part;  whotie  duty  it  is 
to  do  80,  his  opponent  may  move  the  court  on  tbrec  days'  notice, 
'  J  day,  tor  au  order  dismiBsiuK  the  appeal,  or  for  a 
lia  favor,  as  the  ease  may  be. 

^  papera  in  all  appeals   from  non-c numerated  motions  shall 

eonaist  of  priuted  copies  of  the  papers  whieh  were  iiHCd  in  the 
court  below,  and  are  itpei-ified  in  the  order,  certilicd  by  the  propiT 
clerk,  or  stipulated  by  the  parties  to  be  true  copies  of  the  oriRinal, 
Bud  of  the  whole  thereof.  There  aball  be  added  to  them  the 
opinion  of  the  court  below,  or  au  affidavit  that  no  opinion  waa 
given,  or.  if  given,  that  a  copy  could  not  l>e  procured. 

They  shall  be  filed  wilb  the  clerk  within  fifteen  days  after  the 
ajipeal  is  toiten  and  at  the  same  time  the  appellant  shall  serve 
upon  hia  adveniary  three  printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid, 
the  respondent  may  move,  on  any  motion  day,  upon  three  days' 
notice,  to  dlHmiaa  the  appeal.     (As  amended  Oclolier  24,  1S9U.) 

Rale  4S.      Brl«fii    and    polntii    to    be    Mckaaved    bj-    tbe 

The  Appellate  Division  in  any  department  may  make  aueh  ruled 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  paiterK 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rale  4S.  Cases  and  polntp,  to  br  printed  Bad  ladczedi 
aaiaber  to  be  deliverer  '-  '" * 


The  eases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Uivislon  in  calendar  cases,  shall  be  priuted  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not 
less  than  one  and  n  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  loui; 
and  thiee  and  a  hall  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papera,  shall  be  printed  oa 
th'e  outer  mai^in  of  the  page. 

The  eases  and  points  in  each  case  shall  be  uniform  in  size  and 
in  small  pica  type. 

Ekch  case  shall  be  indexed.  The  index  ol  the  exhibits  shall 
concisely  indicate  the  eoutents  or  nature  of  each  exhibit.  Kaeh 
affidavit  or  other  paper  printed,  upon  an  appeal  from  au  order 
mnile  nn  a  non-euuuierated  motion,  shall  W  preceded  by  the 
of  what  it  is  and  on  whose  behalf  it  is  read. 

s  cited  on  the  briefs  from  the  courts  of  this  State  shall 

be  cited  from  the  reports  of  the  <rfBeial  reporters,  if  such  cases 
shall  have  been  reported  in  full  in  the  ofiicial  reports. 

At  the  befcinning  at  the  arRument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  debver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  delivi-r 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the 
official  reporters,  and  stall  transmit  one  to  toe  librarian  of  the 
State  Law  Library,  one  to  the  clerk  of  each  of  the  other  depart- 
ments, and  aball  dispoxe  of  the  remainder  an  directed  by  the 
r.mrt.  The  Appellate  Division  in  any  department  may  require 
_  nnni^.,  r.f  thn  ^o.,..^  .nil  i...i..<.  t,  be  delivered  In  their 

D,mi,.=db,  Google 


GENERAL  RULES  OF  PRACTICE.    Rules  44-48 

Rale  44.  IfoK-eBBmeratcd  ^ottans,  when  hMPdt  Acfaalt, 
ksw  taken. 

Xoa-pnnmeratei]  motions  in  th^  AppoUate  DiviHioo  and  appeals 
from  orden  will  be  heard  on  the  Urst  day  of  each  term  and  ou 
the  Pridaf  of  each  BubHcquent  week  immediately  after  the  open- 
IBK  of  coart  on  those  days. 

If  a  Don-ectunerated  luotioo  noticed  to  be  hearil  at  the  Appellate 
DiTiaion  shall  not  be  made  upon  the  day  tor  which  it  ia  notireil, 
the  party  attendinK  pursuant  to  notice  to  oppose  the  same,  may, 
at  the  i-lose  of  that  order  of  buainesH,  uuIcsh  the  eoart  shall 
nthera-ise  order,  take  a  rule  against  the  party  giving  the  notice, 
denyinjc  the  motion,  with  coata. 

The  Auriellate  Division  in  any  department  may.  by  special  rule, 
— - —   "-t —  j..«..  *«..  •»...  h...,...:^..  ^*  «..«u   ...n*:.^..^  ^uj   appeals 


Rale  4S.    Addltloaal  allowaaee. 

Applications  for  an  additionnl  allowance  can  only  he  made  to 
the  court  before  which  the  trial  is  bad  or  the  jiidtcment  rendered, 
■nd  shall  In  all  cases  be  made  before  final  costs  are  adjusted. 

Rale  4A.  Matloa  to  •mead  ioatloe'iii  petara  on  appeal, 
wkcn  to  be  aatlced. 

On  appeaJ  from  a  jastice'H  judgment,  where  s  County  Court 
has  not  joritdiction,  by  reaxun  of  relatjonship.  etc..  a  notice  <it 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  Kivea  in  twenty  days  after  the  date  of  the  certificate  of 
Ibe  C-oonty  Judge,  and  not  after  that  time. 

Rale  4T.    Coauael,  time  ■Ilowed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  couosel  shall  be  heard  on  each  side,  and 
then  nut  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

Ou  appeals  from  orders  and  on  non-enumerated  motions,  but  one 
coDnsel  on  each  side  sball  be  heard,  and  not  more  than  thirty 
minaten  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  tneBe  BUbjeets  as  it  may  deem 


Rale  4B.  Slay  of  procecdlBKHi  tor  ckaase  of  veaaei 
■■dai-lts,  oa  mstlon  to  chaaBe  venae. 

Xo  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  will  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in  pre- 

aring  the  motion  for  the  earlieat  praeticDl  day  after  issue  joined, 
ch  order  shall  not  stay  the  plaintiff  from  taking  any  step,  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
to  that  effect. 

In  addition  to  what  has  usually  been  stated  in  affidavits  on 
motions  to  change  the  place  of  trial,  either  party  may  state  Ihe 
utare  of  the  controversy  and  Hhow  how  his  wilnesseH  are  mate- 
rial, and  may  also  show  where  the  cause  of  aetiuo  or  the  defense. 
«r  both  uf  tliem,  arose,  and  those  facts  will  he  taken  into  con- 
nderatioQ  b;  the  court  in  fixing  the  place  of  trial. 
03 


Bules-(9-^2    GENERAL  RULES  OF  PltACTICB. 

Rale  48.    0«ardl«u  mA  litem. 

No  persou  Bhalt  bo  appointod  xuardian  ad  litem,  either  on  the 
applieatioD  of  the  infaut  or  otberwise.  untesB  be  be  the  gCDOral 
Ktiurdian  of  HUch  infant,  or  is  fully  competent  to  uuderstauil  and 
prat(>ct  the  rightB  of  the  Infant,  and  has  no  intercut  adTcrse  to 
that  of  the  infant,  and  is  not  connected  Id  buHinees  with  the  at- 
torney or  cnuunel  of  the  adverse  party.  And  no  person  phall  be 
Hiipointed  sufh  guardian  who  is  not  at  sufficient  ability  to  answer 
to  the  infant  for  any  damase  which  may  be  sustnined  by  his 
negligence  or  miHOonduct  in  the  defense  or  prosecution  of  the 
suil.  nnd  Hucb  abihiy  shall  be  shown  by  affidavit  staling  facta  in 
reHi)cL-l  thereto.  And  no  perxon  tibati  be  apiiointcd  gtiardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

RmIv  50.  aaapdlan  nd  litem,  dntlra,  pompeBaatloa  f  »■- 
davit  to  entitle  Knardlan  to  camp«nBatlaii. 

It  shall  l>e  the  duly  of  every  attorney  or  officer  of  the  court  to 
>ict  as  the  jfuardiau  of  any  infant  defendant,  in  any  suit  or  pro- 
(I'ctliug  aeainat  him,  whenever  appointed  for  that  purpoKe  by  an 
order  of  this  court.  And  It  hUhII  be  the  duty  of  such  ifuardlau  to 
examine  into  the  circumstBUCCR  of  the  case,  so  far  as  to  enable 
liiin  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant:  and  be  ehnll  be  entitled  to  such 
compensation  for  his  serviccB  as  the  court  ms^  deem  reaHoiiable. 
But  no  order  allowing  compcnsatlan  to  guardians  sd  litem  shall 
be  made,  except  upon  anamdavlt  to  be  made  by  such  guardian, 
if  an  attorne.v  of  the  court,  or  if  the  guardian  l«  not  an  nttumey. 
then  an  nifidavit  to  be  made  by  an  attorney  of  the  court  who  haa 
iK^ted  in  the  matter  In  bebalf  of  such  guerdiao,  showing  that  he 
hat  cMimiued  into  the  circumstances  of  the  caae,  and  has.  to  the 
hext  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  iirotpi'tion  of  such  rights,  to  the  best  of  his  knowl- 
edge, nnd  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  BKcertaining  the  rights  of  the  ward. 

Rnle  Bl.    Onardlaii.  bond  of,  before  recelTlns:  property. 

No  guardian  ad  litem  for  an  infant  part]',  unless  he  has  given 
security  to  the  infant  according  to  law,  shall  as  such  guardian. 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  bim  in  the  suit,  except  such  costs  and  ex- 
penses OS  may  be  allowed  by  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  anch  infant,  sold 
under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his 
trust  as  the  court  may  direct. 

(enc 

of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infiint  is  under  foorteen.  may  present  a  petition  to  the  court, 
stilting  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  perBon  proiHiseil  c)r  nominated  as  gnardian,  and 
the  relationship,  if  any.  which  said  person  bears  to  the  infnnti 
and  the  nature,  situation  and  value  of  the  iiif.int's  i.-^latP. 


GENERAL  RULES  OF  PRACTICE.   -Rnles  KISB 

Ralr  53.  Ase  vf  Infant  and  amoant  of  ppopertr  to  b« 
■■twrtalBcd  by  court. 

Upon  presentiog  the  petition,  the  court  Nliall,  by  iuapection  or 
'itbern-ise,  aBoertain  the  age  of  the  intant,  and  if  of  tne  age  of 
fuarteen  yesrs  or  upward,  ithall  examine  him  as  lo  bis  voluntary 
ii'.Diiiitttiua  or  a  suitable  and  proper  person  an  guardian;  If  under 
luurtecn,  ahnil  ascerlaiti  who  is  entitled  lo  tbe  gaurdiani<hlp,  and 
shall  nsue  a  competent  and  proper  [lerton  as  fcuardian.  The 
i-oart  shall  also  ascertnin  the  amount  of  the  personal  property, 
and  tbe  gross  amauot  of  value  of  the  rents  and  pronts  of  tbe  real 
Mlate  of  Ih^  infant  during  his  minority,  and  shall  also  asrertaiu 
the  aafficiency  of  the  seturity  offered  by  the  guardian. 

Rnle  B4.    Bond  of  a  seaeral  caardlan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
Khali  be  a  boud.  in  a  penalty  of  double  the  amount  of  thf  per~ 
Mnal  estate  of  his  ward,  and  of  tbe  gross  amount  or  value  of  tbe 
rents  anil  profits  of  the  real  estate  during  his  minority,  together 
with  at  least  two  sufficient  sureties,  each  of  whom  sball  be  worth 
the  amoant  specified  in  the  penalty  of  the  boud.  over  and  above 
all  debts:  or,  instead  of  iiersouat  security,  the  guariliau  may  give 
fepurity  by  way  of  morfKOgc  on  improved  and  u  nine  umbered  real 
property,  of  the  value  of  the  iwnalty  of  his  own  boud  only.  But 
the  court,  in  its  discretion,  moy  vary  the  security,  where,  from 
special  circumstances,  it  may  be  found  for  tbe  interest  of  the  in- 
fant, and  may  direct  the  priucipal  of  the  estale.  or  any  part 
thereof,  to  be  invested  in  the  slocks  of  the  Slate  of  New  lork, 
"   ■      ■  "  r  with  any  trnst  company  which  shall 

depoBitory  for  such  moneys  o  ■      ■ 

Buu  niort^agt^   uyvu  uujuvumbered   improved   property  o 

douUe  the  ralue  of  tbe  amount  invested,  to  lie  shown  t. 

istaction  of  the  court,  tor  the  benefit  of  theiiifanl;  and  that  tbe 
interest  or  income  thereof,  only,   be   received  by  the  guardian. 

KdIo  BS.  Bale  of  real  estate  of  Infants,  Innntlcs,  ete.| 
eoBtonts   ot  petition. 

Tbe  petition  in  proceedings  to  sell,  mortsaicc  or  lease  real  estate 
belonging  to  an  infant  or  lunatic,  idiot  or  naL>itiial  drunkard,  sball 
?tate.  besides  the  particular  grounds  for  a  sale,  mortgage  or  lease 
of  ihe  property,  and  tbe  other  matters  required  by  the  Code,  the 
age  and  residence  of  the  infant  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  name  and  residence  of  Ihe  person  proposed  as  a 
special  guurdinn  or  committee,  the  relutionship.  if  any.  which  be 
bears  to  the  infant,  luuatic.  idiot  or  Jiabitual  drunkard,  and  the 
security  proposed  to  be  given;  and  a^o  whether  any  previous  a|i- 
Hii-ntion  has  l)een  made.  and.  if  so.  ilie  lime  tbereor,  and  what 
disposition  was  made  of  the  same. 

Rnle  tM.    Reteree.'s  repopt  on  petition  to  sell,  etc. 

The  referee  appointed  on  sueb  petition  must  report  as  to 
nhether  a  sale,  mortgage  or  lease  of  ibe  preuilsi's  lor  ntiy  and 
nriial  portion  thereof),  would  be  lienelicin]  to  tbe  infant,  lunatic. 
Idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  H-betber  tbe  infant,  lunatic,  idiot  or  habitual  drunkard  Is  in 
absolute  need  of  having  some  and  whal  portion  of  the  proceeds 
of  Kuch  sale,  mortgage  or  lease,  tor  a  purpose  proviilt'd  in  section 
2348  of  the  Code,  lo  addition  to  wliat  be  might  earn  l)y  his  own 
exertions;  and   such  referee  shall   also   ascertain   and   ri^iort  tbe 


Rules  57-Ofl    GUXBBAL  RULES  OF  PBACTICE. 

value  ot  the  property  or  iaterent  to  be  ditposed  or.  Bpecifica.1Iy,  as 

(o  •■ach  (wpnrate  iot  or  pareel,  and  whetfipr  there  is  any  perwou 
I'utitliKi  to  dower  or  a  life  estate,  or  estate  (or  j-eara,  in  th«  urvm- 
iues.  aixl  tlte  terms  and  conditions  od  which  it  should  be  sold. 

And  the  referee'B  rB;Kirt  ahall^  )(ive  rnich  further  tacts  as  are 
iiecesaary  or  proper  ou  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest  to 
be  Jispowd  of  reouired  to  be  ascertained  and  reported  upou  by 
the  referee  must  be  proven  on  such  reference  by  evideuee  o(  at 
Ifaiit  two  dlRintertHted  persons,  in  addition  to  tliat  of  the  peti- 
tioner, and  the  report  shall  not  refer  to  the  petitiot ..i._. 

paiwrs  for  a     ----*'---'     ..__     -_i.j.-.      i 


_ ..         .  BPcurity   re- 

quired on  a  Bale  of  the  real  estate  of  an  infant  shall  be  a  bond 
of  the  cuardlnn.  with  two  Hufficient  surelies,  in  a  penalty  of 
double  the  value  of  the  preiniKca.  including  the  interest  on  such 
value  during  the  minority  of  thu  infant,  each  of  which  sureties 
shall  be  north  the  penalty  of  the  bond  over  and  above  all  debts. 
wbirh  bond  lihall  be  duly  acfcnuwlcdged  and  accompanied  with 
affidavits  of  just ifi cation  made  by  the  sureties;  or  a  similar  boud 
of  the  guardian  only,  secured  by  a  mortgage  on  improved  and 
unincumbered  real  estate,  within  the  State,  of  the  value  of  the 
penalty  of  such  bond. 

Ral«  B8.    Procceda  of  Hale  miiBt  be  bronxht  Into  conrli 

If  the  proceeds  of  the  aale  exceed  JOOO.  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invent  the  same  under  the  direction 
of  tne  court,  for  the  nse  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  mtich  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  he  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  pro|>erty  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  ext-eed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
Hevernl   infants  are  Interested   In   the   same  premises  as   tenants 

'"      e  joined  in  the 

era!  guardians: 
■  shiill  be  but  one  referent?  to  asoerlaiu  the  propriety 
-8  to  all.  end  btX  one  bill  ot  costs  shall  be  allowed. 


nie  petit 

Id  there 


Rale  SO.  Wkea  proeveda  to  be  paid  la  irearral  Kaardlaai 
petition  tberetor. 

No  moneys  arising  from  the  sale  of  the  real  estate  ot  an  infant 
shall  be  paid  over  to  his  general  gtianlian.  except  so  much  thereof, 
or  of  the  interest  or  income.  fn)m  time  to  time,  ns  niay  be  Dec<-s- 
sary  for  his  support  i>r  maintenance,   unless  such  guardian   has 

Iirevlously  given  sutBcient  security  on  improved  and  uninciim- 
lered  real  estate,  to  account  to  the  infant  for  the  same,  in  the 

No  order  shall  lie  made  for  the  payment  of  any  such  moneys 
to  any  perpon  claiming  the  same,  except  upon  petition,  accom- 
panined  by  a  certified  copy  of  the  order.  In  pursuance  of  which 
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the  mooei'  was  brongbt  into  court,  tosether  with  a  Btatem^nt  of 
lie  couutr  treBsurer.  city  chamberlain,  or  other  dcpositorj  ol  the 
moaer,  ahon'lng  the  prcaent  sttite  and  amoDDt  of  the  fund,  sepa- 
rating the  principal  and  interest,  and  showing  the  amount  of 
i>ach;  and  the  court  may  take  such  proof  of  the  trnth  of  the 
matters  staled  in  the  petition  as  shall  tte  deemed  proper,  or  may 
lefer  the  same  to  a  suitable  referee  to  take  proof  and  report 
thereoD. 

Rale  AO.  RefercBee  on  failure  to  answer  an  ^ortsav* 
foreelosnret  Jndrment. 

If.  in  an  action  to  foreclose  q  mortKage,  the  defendant  fails  to 
aaawer  within  the  time  allowed  for  that  purpose,  or  the  rifrht  of 
the  plaintiCC,  as  staled  in  the  complaint,  la  admitted  by  the 
answer,  the  plaintiff  may  have  an  ord,er  referring  it  to  some 
snitabie  person  as  referee,  to  compute  tbe  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incnm- 
DtaocerB  of  the  mortgaged  premisc-s,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  If  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defeodants  are  abaentees  tbe 
order  of  reference  shall  also  direct  thi!  person  to  whom  it  is 
referred  to  take  proof  of  the  tacts  and  circnmstanceB  stated  In 
the  complaint,  aud  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
{dieation  for  judgment  of  forecioanre  and  sale. 

When  no  answer  is  put  iu  by  the  defendant,  within  the  time 
allowed  tor  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readl- 
nesB  for  trial,  as  to  all  the  aefendonlH,  jnay  apply  tor  judgment. 
at  any  Rpeciai  Term,  upon  due  notice  to  such  of  the  defendants 
IS  hare  appeared  in  the  action,  and  without  putting  the  cause  on 
the  calendar. 

The  plaintiff,  iti  such  case,  when  he  moTCR  for  Judgment,  must 
■how.  by  aOidavit  or  otherwise,  whether  any  of  the  defeudnnls 
who  have  not  appeared  are  abseuteea;  and,  it  bo,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  onth,  as  to  any  payuientB  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  mores  for  jndg' 
ment.  must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  tbe  object  of  the  action,  and  a  deacriplion 
of  the  property  in  that  county  affeclod  thereby,  the  date  of  the 
mortgage,  and  tbe  parties  thereto,  and  the  time  and  place  of 
tecordiog  the  same,  has  been  filed  at  least  twenty  days  before 
cncb  application  for  judgment,  and  at  or  after  the  time  of  filing 
«f  the  complaint,  as  required  by  Inw. 

R«l«  61.  JndBai«Bt  tor  sale  on  tormlomarr,  wIiBt  to  COB- 
talai  iliapaiiltlaB  ot  Barplaa  nouvri  referee. 

Id  erery  judgment  for  the  sale  of  mortgaged  premises,  the 
descripfion  and  particular  boundaries  ot  tbe  property  to  be  sold, 
•o  far,  at  least,  as  the  same  can  be  ascertsined  from  the  mort- 
flfe,  tbali  be  mierted.    And,  unless  otherwise  specially  prdered 
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by  the  court,  the  judgment  sbnil  direct  that  the  mortca^ed 
lireniiBeu,  or  so  moch  thereof  as  may  be  auffioirnt  to  discliarKO 
Uie  inortfcage  debt,  the  expeDsea  of  the  Bate  and  the  roxta  of  tb« 
action,  as  provided  b;  sivticjiiit  ]tt2fi  and  ITTtI  of  the  Codt,  auil 
which  may  be  sold  separately  without  lunterial  injury  to  the 
parties  iutererited,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  reCorev,  and  that  the  plaintiff,  or  any  other 
party,  niny  become  a  purchaser  on  such  sale:  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  tbe  snle.  as  provided  in  section  lft76  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attoraey.  the  amount  of  his 
debt.  interCBt  and  costs,  or  so  much  «s  the  porchnse  tnoner  will 
pay  of  the  same  and  that  he  talie  the  receipt  of  the  plaintiS.  or 
his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  hia 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possesNion  ol  tiiv  premises  on  production  of  the  deed. 

All  surplus  moneys  arislnE  from  the  sale  of  mor^oKed  premiseti, 
under  any  judement,  shall  be  paid  by  the  sheriff  or  rcfepw* 
making;  the  sale  within  live  days  after  the  same  shall  t>e  received 
and  be  ascertainable,  in  tbe  city  of  New  York  to  tbe  chamberlain 
of  the  said  city,  and  in  other  counties  to  the  treasurer  thereof, 
unless  otherwise  spi-cialty  directed,  subject  to  the  further  order 
of  the  court,  and  every  Judgmeut  in  foreclosure  shall  contnia 
such  directions,  except  where  other  provisions  are  specially  made 
by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
Uiiiess  aci'ompanied  with  a  proper  voucher  for  the  sniplus  moneys. 
i>nd  showing  that  they  have  been  paid  over,  deposited  or  disposed 
of  in  pursuance  of  the  judgment.  Tbe  referee  to  be  appointed  in 
foreclosure  cases,   to  compute   the  amount  due,   or  to  sell  mort- 

(caitcd   premises,   shall   be   selected   by   the   <" '    "~^    ■*""    * 

shall   not  appoint   as   such   referee   a   perso 
I>nrty  to  the  action  or  his  conosel. 

Rule  ax.  Snip  or  landii  In  thv  <-Hte-  of  New  YopIc,  Brook- 
lyn nnd  BnBnlo  undeP  jDdffnenI  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judsment  of  any  conrt, 
they  shall  be  sold  nt  public  auction,  between  eleven  o'clock  in 
the  forenoon  and  three  o'clock  in  tbe  afternoon,  unltvs  otherwlae 
*.|M'cifieally  directed. 

Xotiee  of  such  sole  must  be  given,  and  the  sale  most  be  had, 
as  prescribed  in  section  1678  of  the  Code. 

'  Sucb  sales  in  the  county  of  New  York,  unless  otherwEse 
xpecilically  directed,  shall  take  place  at  the  KxchatiKe  Sales 
Ilooms.  now  located  at  No.  Ill  Broadway  in  said  city. 

The  Apiiellate  Division  of  the  Supreme  rmirl  in  the  First  De- 
partment is  authorize<l  to  chnniie  the  place  at  which  said  sales 
shall  be  made,  may  make  niles  and  rcKulatiims  in  relntinn  thereto 
mid  may   desiennte  the   auctioneers  or  persons   who   shall   make 

Such  sales  in  the  cily  of  Buffalo,  shall  on  and  after  May  Ist. 
ISUO.  take  iflnce  nt  the  Real  Estate  R\cbanRe  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  tbe  conrt  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  luiwcTer.  lie  rande  subject 
to  such  rcBuiations  as  (he  .Tustices  of  the  Siipri'iiie  Court  of  the 
Eighth  Dislrict  shall  establish.     (.\s  amcmlcd  October  24.  189e.) 
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Ksle  VS.  KDrtaasc  uA  •■■iKiiaienta  to  be  Blod  or  *•• 
erJeJ  before  caiiTer>i>ee. 

Wbenever  a  sheriff  or  reteree  sella  mortsaged  preniieB  under 
•  decree  or  order,  or  jodgmest  of  tbe  court.  It  sball  be  the  dut7 
o(  the  plaintiff,  before  a  deed  is  executed  to  the  purchaier,  to 
file  anch  mortgage  and  any  iBsigDiDiMit  thereof  in  the  office  of 
the  clerk,  aalena  such  mortgage  and  aBsignmentn  have  been  duif 
ptoved  or  ackaowledgpd,  eo  as  to  entitle  the  EBtne  to  be  recorded; 
ID  whicb  case,  if  it  hag  not  been  already  done,  it  ahall  be  the 
duty  of  the  plaintiff  to  canse  the  same  to  be  recorded  at  full 
length,  in  the  eoantr  or  countieH  where  the  lands  bo  sold  are 
*itaated,  before  a  deed  is  eiecnted  to  the  piirchaner  on  the  u^; 
the  ezpenae  of  which  filing  or  recordiog,  and  the  entry  thereof, 
shall  be  allowed  in  the  taxation  of  coats:  and.  if  filed  with  the 
derk,  he  shall  enter  In  the  minatea  the  filing  of  anch  mortgage 
and  assign  men  Is,  and  the  time  of  filing.  Bat  this  rtile  shall  not 
extend  to  bus  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  snlt  commenced  thereon,  to  naTt 
been  loat  or  destroyed. 

SMle  •4.  AvplieBHaB  tor  sbfpIu  aiOBAr*)  vCtoveB««t 
■^■rB>e»|  ansatlaflod  ■!«■■. 

On  fiHagr  the  report  of  the  sale,  any  oarty  to  the  anit,  or  any 
penon  who  had  a  lien  on  the  mortgaged  premises  at  the  tinte  «f 
the  sale,  opon  filing  with  the  clerk  where  the  report  of  sale  is 
filed  8  notice,  stating  that  he  is  entitled  to  soch  sarplns  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  aacertain  aad  report  the 
amoant  due  to  him,  or  to  any  other  person,  which  is  a  Iten  npov 
snch  sorplus  moneys,  and  to  ascertain  the  priorities  of  the 
srreral  Item  thereon;  to  the  end  that,  on  the  comitig  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
ma;  be  made  for  the  distribution  of  such  surplus  moneys  aa  may 
be  jnst.  The  referee  ihall.  in  all  cases,  be  selected  by  tbe  court 
The  owner  of  the  equity  of  redpmption.  and  every  party  mho 
appeared  in  the  cause,  or  who  shall  hitve  tiled  a.  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference. 
ihall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  refirence,  and  to  the  usual 
natices  of  sntisequent  proceedings  relative  to  such  surplus.  But 
if  snch  daimunt  or  such  owner  ba£  not  appi^ared.  or  made  his 
claim  by  an  attomeir  of  this  court,  (he  notice  may  be  served 
by  pnttiiig  the  same  into  the  post-office,  directed  to  the  claimant 
at  nia  place  of  residence,  as  stated  io  the  notice  of  his  claim. 
and  npon  the  owner  in  such  manner  as  the  court  may  direct.  AH 
offidal  searches  for  conveyances  or  incumbrances,  made  in  the 
'     1  be  filed  with  the  judgment  roll,  and 

_   1   be   (fiven   to   any   person   having   or 

appeariog  to  have  an  unsatiafied  Iten  on  the  moneys  in  such  man- 
ner aa  the  court  ahall  direct;  and  the  part^  moving  for  tbe 
reference  shall  show,  by  affidavit,  what  unsatiafied  liens  appear 
by  inch  official  Marches,  and  whether  any,  and  what  other  ud- 
Mtiafied  Ueoa  are  known  to  him  to  exist. 

Bale  4 

Where „ 

•re  owned  by  the  same  persoDi  Id  common  no  separata  action 
tar  tbe  partition  of  a  part  thereof  only  ahall  Im  brought  without 
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tbe  consent  of  all  the  pnrtlea  Interested  therein;  and,  If  broo^t 
without  such  consent,  tbe  share  of  the  plaintiff  may  be  charge 
wtth  the  whole  cost  of  the  proeeedina.  And  when  fntanta  are 
Interested  the  petition  shall  state  whether  or  not  tbe  parties  own 
any  other  lands  ia  common. 

Rale  86.    neferenoe  «a  to  title  of  preialBes. 

Where  the  rights  and  intereata  of  the  aeveral  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  abseoteea,  or  unknown,  the 
plalntIS,  on  an  affidavit  of  the  fact,  and  notice  to  such  'of  -the 
parties  aa  have  appeared,  ma;  appl;  at  a  Special  Term,  fur  an 
order  of  reference,  to  take  proot  of  the  plaintiff's  title  and 
interest  In  the  premises,  and  of  the  seTeral  matters  set  forth  In 
tbe  complaint;  and  to  agcertaln  and  report  the  Hgbte  and  interests 
of  the  seTeral  parties  in  the  premises,  and  an  abstract  of  the 
conveyances  by  which  the  same  are  held.  Such  referee  •aball  In 
all  cBBea  be  selected  by  tlie  court. 

Rale  *J.    Vntlee  «f   star    of   siUe   1>    partuloa    er   f«r*- 

No  order  to  itsy  a  sale  nnder  iadgment  In  partition  or  for  the 
forecloBUre  of  a  mort^ase  ahsll  be  granted  or  made  by  a  jndce 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  tbe 
plaintiff's  attorney. 

Rule  68.  Honey  In  eonrt  pall  lo  ooont)'  treasarer;  d»- 
poalt  hy  trcaaarer. 

When  the  court  shal)  make  special  directions  Cor  the  payment 
or  investment  of  money  pursuant  to  sections  744,  T4G  and  747 
uf  the  Code,  It  mast  require  such  money  to  be  paid  to  or  invested 
by  Huch  trust  conipnny  as  has  hpretoforc  been  desiKnated  by  the 
Supreme  Court,  or  as  shall  hereafter  be  dcsittnated  by  the  Appel- 
late Division  tor  that  purpose. 

Any  trust  company  organiEed  under  the  (an-s  of  this  State  may 
apply  to  the  AppeMate  Division  of  the  Suj^reme  Coart,  la  the 
department  In  which  its  principal  oflice  Is  situated,  to  be  desig- 
nated as  a  deposit  bank  for  such  moneys.  Upon  such  apnlica- 
tiona  the  court  shall  direct  a  reference  to  ascertain  the  condition 
of  the  trust  company  making  such  application;  and  the  referee 
so  appointed  shall  examine  the  secnritics  of  tbe  company  and 
sball  report  to  the  court  its  finoucia!  condition  and  the  general 
nature  of  the  bunine'ia  transacted  by  it,  specifying  In  such  report 
the  amount  of  all  obligations  or  liabilities  of  the  company,  the 
amount  of  Its  capital  stock  outstanding,  the  general  nature  of  its 
investment  and  the  amount  of  its  surplus.  If  It  shall  appear 
from  such  report  to  tbe  satisfaction  of  the  eonrt  that  moneys 
deposited  In  such  company  would  be  safe  and  tbe  company  should 
be  designated  as  such  depository,  the  court  may  in  its  discretion 
designate  such  comoany  as  a  deposit  bank  for  such  moneys.- 
The  expenses  of  such  reference  sball  be  paid  by  the  corporation 
making  the  upiiticatlon,  and  before  ordering  the  reference  the 
court  may  require  a  sufficient  sum  to  pay  such  expenses  to  be 
depostled  In  court. 

Whenever,  by  order  or  judgment,  moneys  are  to  be  bronsht 
into  court,  it  shBll  be  the  duty  of  the  attorney  on  whose  motion 
the  same  are  to  be  so  brought  into  court,  to  file  with  the  couhtr 
r  with  the  bank  or  company  to  whom  the  same  are  ta 
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be  psiJ  according  to  tbe  aatd  order  or  Judgment  or  according  to 
tb«  practice  or  tne  court,  a  certified  copy  ot  Bsid  order  or  judg< 
ment.  The  court  ma;,  however,  direct  tbat  only  a,  apeclfied 
part  of  the  same  Deed  tie  filed,  which  part  ahall  be  suffident  t« 
show  to  whom  the  moneya  so  brongbt  into  court  belong. 

In  all  caacH  provided  for  by  thie  rate,  u^aioK  'm  the  city  aod 
coDDty  of  New  York,  the  chamberlain  uf  said  city  shall  be  tbe 
officer  indicated   bf  the  words  "  county  treaBurer. 

KbIc  ttO.  omer  for  vax^«Bt  oat  of  oonrtt  accosntii  «»ltk 
t^iat  #o«upA.iil«B]  drut  to  b«  coianterals'iieA  b^  Joatle^l 
what   to  be  Htated  in  draft. 

Orders  npou  tbe  baoka  or  other  companiaB  for  the  paymcDt  of 
inoneye  out  of  court  ahall  be  made  to  the  order  of  the  peraon 
eatitled  thereto,  or  of  his  attorney  dnly  authoriEed,  and  shall 
■pecify  ia  what  particular  suit  or  on  what  account  the  money  is 
lA  be  paid  out,  and  the  time  when  the  order  authoriEing  sacb 
peymcnt  was  made.  No  order  in  any  pending  action,  for  tbe 
payment  of  money  out  of  court,  ahall  be  made,  except  on  regular 
Dntice  or  order  to  show  cause,  duly  serred  on  the  attorneys  ot 
all  the  parties  who  have  appeared  therein,  or  filed  notice  ot  claim 
thereto.  When  moneyB  are  deposited  by  the  order  of  the  court 
in  aoy  trust  company,  tbe  entry  of  such  deposit  in  the  books  of 
the  company  sbaJl  contain  a  short  reference  to  the  title  ot  the 
rause  or  matter  in  which  ancb  deposit  is  directed  to  be  made, 
and  Epecifying  also  the  time  from  which  the  interest  or  accumu- 
lation ou  such  deposit  la  to  commence,  where  It  does  not  com- 
mence from  the  date  of  guch  deposit.  The  secretary  of  the  com- 
SDy  Bhall  transmit  to  the  Appellate  Division  of  the  Supreme 
'Ort  in  the  department  In  which  the  trust  company  is  located 
in  each  place  a  etat^ment  o(  the  accounts  in  each  department, 
■diQuriog  the  amount,  on  the  first  day  of  January,  including  the 
interest  or  accnmulation  on  the  sum  deposited  to  the  credit  of 
each  cause  or  matter. 

Id  erery  draft  upon  the  trust  company  by  tbe  conuty  treaanrer 
or  chamberlain,  for  moneya  deposited  with  the  said  company,  or 
for  the  interest  or  accumulation  on  such  moneys,  the  title  ot  tbe 
cause  or  matter  on  account  of  which  the  draft  ia  made,  and  the 
date  of  the  order  authorizing  such  draft  shall  be  stated,  and  the 
draft  shall  be  made  payalile  to  the  order  of  the  petHon  or  persons 
entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named 
in  the  order  of  the  court  authorizing  such  draft.  Any  attorney 
or  other  person  procuring  an  order  tor  the  payment  of  money  out 
of  court  shall  obtain  t^^'o  certified  copies  of  the  order,  both  to  be 
conntenden^  by  the  jjidge  granting  tbe  same;  one  copy  shall  be 
filed  with  the  county  treasurer  and  the  other  shal!  accompany 
tbe  draft  drawn  npon  the  depository  and  be  filed  with  it,  and 
tbe  several  banks  and  other  depositories  having  trust  funds  of 
tbe  coart  on  deposit,  are  forbidden  to  pay  out  any  of  snch  funds 
without  tbe  production  and  filing  of  snch  certified  and  «onnter- 
gigned  copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  ot  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  pa ym cuts  are 
directed  to  be  made,  aa  provided  for  by  the  last  sentence  of  said 
role,  after  the  first  payment  from  such  fund  shall  have  been 
made  nnder  an  order  of  the  court  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  aach  company,  the  deliTery  to  the  secretary  ot 
lOl 
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tk«  eom^ADy  of  one  c 

pojmenta  shall  be  saffi  . . 

qaent  drafts  in  parBoance  of  such  order. 

Rnle  TO.    Oroaa  ■«>>  In  9«r«e«t  of  llfC-««tKt«. 

Whenever  a  party,  as  a  tenaDt  for  life,  or  by  the  courte«r,  or 
Ik  dowar,  Ib  entitled  to  the  annual  Interest  or  tDconie  of  any 
sum  paid  into  coart  and  Inveited  in  pennanent  seonrltien.  su^ 
party  tAall  be  charged  with  the  expense  of  investing  snch  sam. 
and  of  receiving  sad  iMylnK  over  the  interest  or  iaoime  thereof: 
but  If  such  party  is  willing,  oDd  comenta  to  accept  a  ktoss  emt 
in  lieu  of  such  snnnal  interest  or  income  for  life,  the  same  shall 
be  e«tlmated  iccordins  to  the  then  valne  of  an  snnnity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  sneb 
penon,  according  to  the  Porbmonth  or  Northampton  tables. 

■si*  Tl.    B'c«s  OM  tB<|<dalH«>  «t  Iiaaaen  BpeelBl  order  aff 

Ota  the  execntion  of  a  eommtaslon  of  lUDacy.  etc.,  the  comtnis- 
■lonera,  for  every  dsr  they  are  neeessarily  employed  In  hearing 
the  testimony  and  taking  the  inqntslfion,  shall  be  entitled  to  an 
allowance  to  be  fixed  b;  the  court,  not  exceeding  ten  dollars  tor 
#ach  day  to  each  of  snch  commissioners. 

Where  the  costs  and  expenses  exceed  $2S0,  besides  witness  fees 
and  aliowancea  to  commissionerii,  the  committee  shall  uot  be  st 
liberty  to  pay  the  ssme  out  of  the  estate  in  his  hands,  wititont 
a  special  order  of  the  conrt  upon  notice  to  all  parties  who  have 
appeared   In   such   proceedings,   directing   such   payment. 

RbI*  72.  mTOFoe  «v  ■•|t«Fa(l«B,  ««tl*n  f»Fi  relertiBc* 
on    detanlti    BVErniaata   Ib    eoaiplBlBti    piBlntiK   to    ke    ev- 

BBllBCd    OB    SBth. 

When  on  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  s  marriage  contract  void,  the  court  shall  in  no  caee 
order  the  reference  to  a  referee  nominated  by  eitlier  party  nnr 
to  a  referee  agreed  upon  by  the  parties,  nor  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance   and   retainer   shall   not   be   sufficient   to   excuse   suoh 

WiicD  the  action  is  for  a  divorce  on  the  ground  of  adulterv, 
UDlesB  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privi^  or  pro- 
curetnent  or  the  plaintiff:  that  fire  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  volnntsrily  cohabited  with  the 
defendant  since  such  discoveiy;  and,  al»n,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  ndaiteronn  inter- 
course with  the  persoD  with  whom  the  offense  is  alleged  to  have 
been  committed:  that  five  years  have  not  elapsed  since  the  cotn- 
meneement  of  such  adulterous  intercourse  was  discovered  by  the 

ClaintJS,  and  the  complaint  containing  such  averinenta  be  verified 
y  Ibe  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  nntil  the 
plaintilTa  affidavit  be  produced  stating  the  above  facts. 

In  ao  action  for  a  divorce  or  for  the  annulment  of  a  marrikse, 
where  the  defendant  fails  to  answer,  no  reference  shall  t>e  granted 
to  take  proof  oi  the  facta  stated  in  the  complaint,  bnt  befor*  a 
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ball  be  granted  tbe  proof  of  anch  facta  muat  be  made 

.. rt   Id  opeo   court   and   a   copy   of   the  evidence  taken 

before  the  coart  aball  be  written  out  and  filed  witb  the  Jadameat 
FoU.  Tbe  court  may,  however,  in  case  the  evidence  i«  aucn  Uiat 
tbe  public  interest  requires  that  the  eiaminBtlon  of  the  witDeasea 
^onld  not  be  public,  exclude  all  peraona  from  the  court  room 
except  the  partiea  to  the  action  and  their  counael  and  tb«  wit- 
Desaea,  and  ahall  order  such  evidence,  when  filed  with  tbe  clerk, 
■Baled  np  and  exhibited  only  to  tbe  partiea  to  th«  action  or  Bome 
one  apecially  iutereated  upon  order  of  tbe  court. 

B.al*  TS.    in-vorce,  Jb<bk»I   br   defaalt,  wkea   araBted. 

Before  jadgmeat  by  default  ahall  be  granted  in  an  acliou'  to 
■nnol  a  marriage  on  the  ground  that  tbe  party  iraa  under  the 
■ge  of  lesnl  consent,  proof  mnat  be  made  showing  that  the  partiea 
(hereto  hafe  not  freely  cohabited  for  any  time  aa  husband  and 
vUe,  after  tbe  plaintiff  had  attaioed  the  age  of  conaent.  If  Uie 
action  is  bronght  to  annul  tbe  marriage,  on  the  ground  that  the 
pbiatilFa  conaent  was  nblsined  by  force  or  fraud,  the  plalntiE 
mnat  show  that  there  has  been  no  voloutery  cohabitation  between 
the  parties  as  man  and  wife:  and  it  it  la  brought  to  anuul  a 
marnage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
mtMt  be  produced  showing  that  the  lunacy  still  continuea:  or 
that  the  parties  have  not  cooabited  as  bosbaiid  and  wife  after  the 
plaintiff  waa  restored  to  his  reaaon. 

KbIc  7'a.   Dtroree.  bbi 

The  defendant  in  tbe  answer  may  set  up  th_ , , 

plaintiff,  or  any  other  mtitter  which  would  be  a  bar  to  a  divorce, 
separation,  or  tbe  annDlUng  of  a  marriage  contract,'  and  if  an 
Mne  is  takeo  thereon,  it  shall  be  tried  at  the  same  time  and  la 
the  same  maaner  aa  other  iaaoea  of  fact  in  the  cause. 

■ale  TS.    Iiesltl^iaer'  of  ohIldreB  ob  divorce. 

On  a  complaint  filed  by  a  hasband  for  a  dlrorce.  If  be  wiihea 
to  qneation  the  legitimacy  of  any  of  the  children  of  his  wife,  Hie 
aUegation  that  they  are  or  that  he  believes  tbem  to  be  tUeglti- 
laate,  shall  be  distinctly  made  in  the  complaint.  If,  upon  default. 
prooBs  ahall  be  taken  upon  tbe  qneetion  of  legitimacy  aa  well  an 
qian  the  other  mattera  stated  in  the  complalDt.  and  if  tbe  isxne 
la  tried  by  a  Jury,  an  isane  ou  the  question  of  legitimacy  of  the 
children  ahall  be  awarded  and  tried  at  the  same  Iltoe. 

■bIe   TS.     jBdmneat  deolarlaa  iBarrlaae  -void,   or  vm. 
. -. .  .-  ..-  .._  -_. — ... .  -leBdI« 

No  judgment  annolllDg  a  marriage  contract  or  grunting  H 
divorce,  or  for  s  separatioD  or  limited  divorce,  shall  be  made  of 
foorsa  by  tbe  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  bearing  of  the  cause,  or  by  consent. 
Svery  anch  case  shall  be  heard  after  tbe  trial  of  the  issue,  or 
opoD  the  comiog  in  of  the  proofs  at  a  Special  Term  of  tbe  eourt; 
Irat  where  no  person  appeara  on  the  part  of  the  defeadant,  tKe 
dataila  af  erideoce  In  adultery  causes  shall  not  be  read  in  public, 
bnt  ahall  be  aabmltted  in  open  cotirt.  No  officer  ct  any  coatt, 
with  whom  tbe  proceedings  In  an  adulter;  cause  are  filed,  on  or 
before  whom  the  testimony  ia  taken,  oor  any  clerk  of  sncli  officer. 
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I  ot  this  BDit,  ehalt  permit 

, ._ ^ „_   _.    imony,  or  of  the  aiilwtance 

of  the  details  thereof,  to  be  taken  by  any  other  person  tban  a 
party  or  the  attorney  ur  counael  of  a  party,  wbo  has  appeared  io 
the  ctttiHe,  without  a  special  order  of  the  oourt. 

No  judgmeDt  in  an  action  Tor  a  diyorce  shall  be  entered  except 
apon  the  special  direction  of  the  court. 

Rale  77.    Rpcelver  of  Aektor**  eatmlri  pcnrera  and  datleai 

Every  receiver  of  the  property  and  efferta  of  the  debtor  Bhall. 
untesH  restricted  by  (he  special  order  of  the  conrt,  have  geaprai 
IKiwer  Rud  anthority  to  stie  for  and  collect  all  the  debts,  demaDds 
iind  renta  belonging  to  such  debtor,  and  to  compromise  and  settle 
anch  as  are  unsafe  and  of  a  doubtful  character.  He  may  alito 
ane  In  the  name  of  a  debtor,  n-here  it  in  necessar^r  or  proper  tor 
him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tennnts  ot  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  BU«h 
receiver,  and  pay  their  rents  to  hii7i.  He  Kball  also  be  permittMl 
to  make  leases,  from  tjme  to  time,  as  may  be  necessary,  tor 
terms  not  exceedluR  one  year.  And  it  Rhali  tie  his  duty,  witbont 
unreasoDflble  delay,  to  convert  all   the  personal   estate    nnd 

_  ta  into  money*  but  he  shall  not  sell  any  real  estate  of  the 
debtor  witbont  the  special  order  of  the  court,  until  after  jndg- 
nent  in  the  cause.  He  is  not  to  be  allowed  tor  the  costs  ot  any 
Huit  brought  by  hira  against  an  iiiBolvent  from  whoni  he  in  iiii- 
able  to  collect  his  cuats,  unless  such  suit  ia  brought  by  order  uf 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  den- 
perale  debts,  and  all  other  doubtful  claims  to  personal  property. 
at  pnbiic  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 

Riil«  79-    iults  br  recelTeri  ooitta* 

Whenever  a  receiver,  appointed  under  proeeodings  supple' 
mentary  to  execution,  shall  apply  for  leave  to  brin^  an  actioD. 
he  shall  present  and  file  with  his  application  the  written  requext 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  auch 
action  be  brought;  or  else  he  shall  give  a  bond  with  sufficient 
security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  perHon  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  agaiomt 
such  receiTcr.  And  leave  to  bring  action  shall  not  be  granted 
except  on  sneh  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  aball  uhow  In  suvh  application  that  he  has 
sufficient  property  in  his  actual  poascsaion  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  coats,  and  with  snch  security  as  U  above  mentioDed. 

Rale  7B.    'Wbo  mnr  be  referee. 

Except  in  cases  provided  for  by  section  1011  of  the  Code  of 
CBvil  Procedure,  no  nerson,  unless  be  ia  an  attorney  ot  the  conrts 
in  good  standing,  shall  be  appointed  sole  referee  for  any  par- 
pose  in  any  pending  action  or  proceeding.    Nor  shall  any  peraon 

104 


GBNBRAL  RULES  OF  PBAGTICfi.    Rulea  80-M 

b*  mppointed  »  referee  whg  ii  the  partner  of  clerk  of  tha  attoraer, 
BT  coiinael,  of  the  party  lu  nhoae  behalf  such  «pptlcatloi)  for  audi 
■ppointmeiit  ia  made,  or  who  is  in  an;  war  connected  in  bnalneas 
with  aacb  attome;  or  coanael,  or  who  occupies  the  aame  offlce 
with  woth  attorney  or  counsel. 

Rslc    SO.      8e«BCBtntloB     of     grornrir     Bf     eaiT*ntHoai 
irheve    aaatlva    (or    reoclT-er    laKr    b«    aiailet    raautTitl    of 


IB  the  Jndlciat  distnct  in  which  the  priucipal  place  of  bnainesa  of 
said  corporations,  respectively,  Is  situated,  except  that  in  actions 
broncht  by  the  Attorney- General  in  behalf  of  the  people  of  this 
State,  when  it  Bball  tie  made  to  appear  Chat  such  sequestration 
is  a  oeceseary  incident  to  the  action,  and  that  no  receiver  baa 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  coanty  within  the  Judicial  dlsttict  in  which  sncn 
action  ia  triable.  No  motion  can  be  made,  or  other  proceedins 
had  for  the  ^moTal  of  a  recelTer,  elsewhere  than  in  the  judicial 
dtitriet  in  whicb  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  mbseqnent  snlt  or  proceeding  relating  to  the 
same  eetate  or  property  in  which  a  receiver  is  neceasary. 

Kb1«  81.    Foirer  of  reeelver  to  eiaplor  cOBuel. 

No  receiver  shall  have  power  to  employ  more  than  one  conosel, 
exeept  under  special  circumstaocea  and  iu  particular  casea  re- 
qnirlng  the  employment  of  additional  counsel,  and  in  sncb  cases 
only  upon  special  application  to  the  court,  showinK  such  circum- 
stances by  hfa  petition  or  affidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receiyers,  present  and  future:  and  no  allow- 
ance shall  be  made  to  any  receiver  for  eSpenaes  paid,  or  made, 
»T  Incurred  in  violation  of  this  rule. 

Bale  89.    Ebiftnif nation  of  ■  partr  before  trial. 

When  an  eiamination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  ahall  specify  'the 
facta  and  ciTcumstsucea  which  show,  in  conformity  with  sabdt- 
viai<Hi  4  of  section  872,  that  the  examination  Ot  the  person  is 
material  and  neceasary. 

Rale  88.    Coarta  auiy  aialcc  fartber  rales. 


transaction  of  buainesa  before  then  respectively,  not  Inconsistent 
with  the  foregoini;  rules  a«  they  in  their  discretion  may  deem 
Dpceeaary. 

Kale  84.    Practice  ia  eaaea  aot  eovcred  by  tb«e  ralea. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  proceedings  shall  be  according  to  the  customary  practice  as  it 
formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  In 
naea  not  provided  for  by  statute  or  by  the  written  rules  of  those 
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THE 

Code  of  Civil  Procedure 

•fthc 

STATE  or  NEW  YORK. 


1 


AN    ACT 

Rdatlne   to   Courts,  Officers  of  Justice,  and 
Civil  Proceedlnffs. 

FuuD  JuneK,18nj  Ub'io-IUtlu  b«i>E  prewot 

nte  BtopU  of  the  State  of  Mno  York,  repretenhd  <n  BeuaU 
ad  Aneuiblg,  do  eitaet  <u  follow*. 

CHAPTER  I. 
General  ProvisioDS  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

nU  L— TkaOMTtiaf  lk«  8UU|  thtlrStiMy  F*«*n  u<I  AttHhatM, 
ami  Ouanl  RacalMlau  p*rt*talR|  M  tli*  Eianto*  tktnof. 

mU  n.— PnrUau  af  flaatral  Apf II«Mlam,  nUlaf  to  tk*  Jadgai,  aid  f«> 
UU  tOar  Oae*n  gt  th*  Caaiti. 

TITLE  L 
Iba  oouta  of  tha  Bteta ;  Uuir  gan«ral  powwa  Mad  sttrlbntea, 
■ad  g«iiM«l  Ta^nlfttiouportftiiiiDg  to  tlie  ezerciM  thereol 

AitM*  I.  KDDiHnttOD  (Dd  fUwiantlaB. 

1.  G*BM*l  powcn  ind  itUlbntn  of  tha  couiti. 

S.  MIcc^uMiu  pn>i1ilou>  i«Utln(  to  tlM  MttlBCi  •!  tb*  oowta. 

ABT(OI.B  riBST. 

AtHmeraKon  and  clawffleofwm. 


i.  OMwnl  ptDilMou  *■  to  JorlMlctlaa,  ate. 

re  eDamented  in  tite  it 


^  a-1  COURTS.  c  1. 1. 1.  *.  1 

I  2.  [Am'4,  180B-18S7.]     Coartl  «f  record  •■nnerktcd. 

Eftcb  of  the  following  courts  of  tbe  Stale  is  a  coart  of  record: 

1.  The  court  (or  the  trial  of  impeach  men  I  s. 

2.  The  court  of  sppealB, 

.3-  The  appellate  .division  of  the  supreme  court  iu  eaoh  <A> 

jartm«nt. 

5.  The  court  of  general  seasloDS  of  the  peace  io  and  for  tbc 

cit;  and  count;  of  New  York, 
fl.  The  city  court  of  Long  Island  City. 

7.  The  city  cQurt  of  Yonkeri. 

8.  A  couiiiy  eourl  in  e»ch  county,  except  New  York. 
».  The  city  court  of  the  city  of  New  York. 

10.  The  mayor's  court  of  the  city  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  Dtica. 

12.  The  recorder's  court  of  the  city  of  Oswego, 

13.  The  justices'  court  of  the-city  of  Albany.* 

14.  A  surrogate's  court  ia  each  county, 

15.  Tlie  court  of  claims. 

Co.  Pnw.,  put  ot  IS]«B.L.,  lSia,|S:  9  B.  8.)1S,I|4  Ud  9  i  1.  UU,  oh.  lU,  I  1 ;  I.. 
IS(B.cli.n<,  11,  uii'dL.1Ml,aa,lM!%tl.K.SLHr4:  L.  IBn.  ob.  O,  SDd  aoti  mmlt- 

lDBHinc;LlSM.  ch.  «:L.1Mg,  eta.  19;I.l^oh.llBiL.liiTl,<lh.tfl,l<:I.inilfll. 

L.  iw7,  <*.  k  inaftciiiMcbil,  isn, 

{  3.    [Aia'd,  ISfiB.]    Conrtii  B»t  of  record; 

Each  of  the  following  courts  of  the   State  is  a  court  not  of 

1.  Courts  of  justices  ot  the  peace  in  each  town,  and  In  certain 

cities  and  Tillages. 

2.  Courts  of  special  nesslonH  of  the  peace  in  each  town,  and  in 

certain  cities  and  villages.  -    : 

3.  The  district  courts  in  the  city  of  New  York. 

4.  The  police  courts  in  certain  dtiet  and  Tillages. 

5.  The  Justices'  court  ot  the  city  o(  Troy.f     ■ 

6.  The  mnnlctpsl  court  of  the  city  of  Rochester. 

7.  The  miini<^pBl  court  of  the  dty  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Buffalo.  . 

Co.  Piw.,   I  6:   L,   ieS4.  cb.  £71    lEd  led  uBendlnc  tM  wM   9  B.   K.. 

g  4.    [Am'd,   18T7.1    General   jirovlaloii  «■   to   Inrladletlom, 

Bach  of  those  courts  shall  continue  to  exercise  the  jurisdletioti 
and  iiowers  now  veated  in  it  by  law,  sccording  to  the  «onrBe  and 

prnctici'  of  the  court,  except  as  otherwise  prescribed  in  this  act. 


D,mi,.=db,Gooylc 


Ut.  l.«.a  COURTS.      ' 

ARTICLB  iBCOHD. 

(it«n«ral  povere  end  aiiributeM  of  IA«  oonrlt, 

.    S.  n«  altltnc  of  c«uru   M  fee  poMlc. 

7.  Um^nt'*poii'^n  or  eourU  or'  reeonl.        ""  "    "***" 
S.  Criminal  i»nlrnipti  defliwd. 


II.  rm«<l<u(  HmDna  llmlled.  ' 

li  Indictable. 

.parouDt  or  1 

Intel 

LwutolT   «Ml. 

IB.    W.;    monfj  daP  npon   ■ 

IT.  Bale*  Df  coort*  or  reci 

ird.  How  mads  ui 

vprmtnL 

t  oharaa. 

doMrored. 

31.  n-rll>.  •■Ii^.,   In  mow  0 

*  .hJToplo. 

10  EpglUh:  mbbnilXlou. 

h«i  i 

S.  No  dlwxnllnauKT  bj  j 

M.  In    Kvir-VoTK.    and  BnmklTD   contlnl 

r*rur..  JiHl««., 

hf  Htia  of  c 

38.  S-al>  or  roniitle*. 

».  !R.-p«]«l.] 

irtu  to  IM  ysbllo. 

The  BiningB  of  every  court  within 

tliii 

B  State  (thall  l)e  public. 

lod  evprj  citiEen  may  freely  attend  the  i 

.ame,  except  that'^in  aU 

LSPs  for  diy< 

,  oil  nccoiint  of  adultery, 

•ednctioB.   aboHioii,    rape. 

assault   n: 

ifh 

in  tent   to   commit   rape, 
'  oourt  may.   in   itti  flis- 

aim  Dal  conTersatlon.  and  baetardr. 

thp 

(Tttion,  pxolnde  therefrom 

all  peraoDB 

who  arc  not  directlj  inter- 

«t*d  therein,  eiceptinB  jui 

■ora,  witneai 

and  officers  of  the  court. 

i  B.  8.  »74.  1  1  e  R.  S.,  OtI 

b  cd.,  480;  S 

Bdm,  IM). 

(  a.  [A«.'#,  IMW.]     Ooart-  act  In 

•it 

«>  Baadart  «!«•»*  1* 

A  court  aball  not  be  opeueil,  or  transact  any  bnafness  od  Son- 
diy,  except  to  receire  a  rerdlet  or  discharge  a  jury.  An  Rdjoum- 
ment  of  a  court  on  Saturdaf,  unless  made  after  a  cause  haa  been 
rommitted  to  a  jury,  must  be  to  some  other  day  than  Sunday. 
B«  this  section  does  not  prercut  the  eaercise  of  the  jurindictlon 
of  a  magiHtrate,  where  it  in  neceiwary  to  preserTe  the  peace,  or, 
ia  a  niminal  case,  to  arrest  commit  or  discharge  a  person  cherKed 
■ith  so  oSenae,  or  the  graatiDK  of  an  Injunction  order  by  a 
jQSti<v  of  the  supreme  court  when  iu  his  judgment  it  is  necce- 
nry  to  preTent  irremediable  injury  or  the  service  of  a  summoaa 
vlth  or  without  a  complaint  i(  accompanied  by  an  Injunction 
older  and  an  order  of  such  justice  permitting  service  on  tn&t  day. 

M.,  I  7;  L.  leoo,  cb.  US.    la  elTeot  Sept.  1,  IMO. 

I  7.  OcKeittl  poirara  of  oonrtii   vf   record. 

L  eotnt  of  record  ha*  power: 

1.  To  inoe  a  anhpoena,  requiring  the  attendance  of  a  person 
found  In  the  State,  to  testify  in  a  cause  pending  in  that  court; 
•abject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
•peet  to  the  portion  of  the  State  in  which  the  procem  of  a  local 
Msrt  of  record  msy  be  served. 


II  fr-18  COIWBMPTS.  e.  1. 1. 1.  ■.  2 

2.  To  adminliter  an  oaUt  to  a  witueu.  In  the  ex«rciw  of  th« 
paw«n  and  dnties  of  the  court. 
X  To  devlw  and  make  new  procets  and  femia  of  proceedings, 
— ^Bat7  to  carrr  into  effect  tha  power*  apd  juriediction  po*- 
d  b;lt 

B.  m,  1 1  (■  K.  a.,  Mb  ad.,  M;  I  Um.  KT) . 


during  11b  eitting-,  in  its  immediate  view  and  presence,  and  direirUr 
tending  to  interrupt  Ita  proceedings,  or  to  impair  the  rcipect  dae 
to  ita  authority, 

2.  Breach  of  the  peace,  noise,  or  other  diaturbauce,  directlr 
tending  to  interrupt  its  proceedinge. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Beeistance  irllfullr  offered  to  Its  lawful  mandate. 

0.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  irlt- 
neas;  or,  after  being  sworn,  to  answer  anr  legal  and  proper  Inter- 
rogatory. 

f   6.  Publication  of  ■  falae,  or  grossly  inaccurate  report  of  ita  pro- 
ceedings.   But  a  court  cannot  punish  as  a  contempt,  the  publica- 
tion  of  a  true,  full,  and  fair  report  of  a  trial,  argument,  decislan, 
or  other  proeeeding  therein. 
U.,  1 10. 

I  9.  Faiil«livi«i>t  (or  vtIbiIbkI  o»BteBi»ta. 

Punishment  for  a  contempt,  specified  iu  the  last  aectloD.  maj 
be  by  fine,  not  exceeding  two  hondred  and  fifty  dollars,  or  by  in- 
prlaonment,  not  ezceediDg  thirty  days,  in  the  jail  of  the  connl? 
where  the  court  is  sittinK.  or  both,  in  the  discretion  of  the  court. 
Where  a  person  Is  committed  to  Jail,  for  the  non-payment  of  such 
a  flue,  he  must  be  discharged  at  the  expiration  of  thirty  dara; 
but  where  he  Is  also  committed  for  a  definite  time,  the  thirty  days 
must  be  computed  from  the  expiration  of  the  definite  time. 

U.,111. 

I  lO.  BBBk  eonicKpls  In  Tle*r  of  eoarti  Iiott  piuilahed,  «t«. 

Such  a  contempt,  committed  in  the  immediate  view  and  prea- 
ence  of  the  court,  may  be  punished  summarily;  when  not  so  com- 
mitted, the  partv  charged  must  be  notified  of  the  accuaation,  and 
have  a  reaaonable  time  to  make  a  defence. 


I  12.  FrceediBV  Beetlons  limited. 

The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
pnnieh  a  person,  in  a  case  specified  in  section  14  of  this  act. 

ld.,IU. 

I  IS.  lB«letai«Bt,  If  oScutie  la  iBflletable. 

Pnnliliment  for  a  contempt,  as  prescribed  In  this  article,  doe* 
■ot  bar  an  indictment  for  the  aame  ofllence;  but  where  a  peraoa 
who  has  been  so  pntUahed  Is  convicted  on  anch  an  indictment,  tba 


e.l,t.},  m.2  GONTBUPT8.  If  14-lfi 

ttmrt.  In  8«Qt«iidBf  faim,  moit  taka  Into  coD«ld«ritlon  the  pr*- 
tioua  pontehmetit. 

I  1*.  CoMteiBartB  vnalakKkle  vlTtllr- 

A  eoart  of  record  hsi  power  to  panish,  by  fine  and  imprison- 
ment, or  either,  a  oeElect  or  violation  of  doty,  or  other  misconduct, 
bj  wnich  a  right  or  remed;  of  a  party  to  a  cItiI  a<^on  ot  Bpedal 
proceeding,  pending  in  the  court  may  be  defeated,  impaired,  Im- 
peded, or  prejudiced,  in  either  of  the  following  cases; 

1.  An  attorney,  counaellor.  clerli,  sheriff,  corouer,  or  other  per- 
son, in  any  maimer  duly  bctected  or  appoiuted  to  perform  a  ju- 
dicial or  miniBterial  service,  for  a  misbehavior  In  his  oBlce  or 
tiMSt,  or  tor  a  wiiful  neglect  or  violation  of  duty  therein;  or  for 
diaol>edience  to  a  lawful  mandate  of  the  court,  or  of  a  Judge 
thereof,  or  of  an  officer  anthorlied  to  perform  the  duties  of  such 
a  ind«e. 

2.  A  part^  to  the  action  or  special  proceeding,  for  patting  in 
fictitious  bail  or  a  fictitious  surety,  or  for  ao;  deceit  or  abuse  of  a 
mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  ac;tioa  or  special  proceeding,  an  attorney, 
couiiBeUor,  or  other  person,  for  the  noti-pajimetit  of  a  sum  of 
DMMtej,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  tor  tne  collection  ot 
SBch  sum;  or  for  any  other  disobedience  to  a  lawful  mandate  of 
the  court. 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  reacning  any  property  or  person  in  the  custody  of  an  officer, 
by  virtne  ot  a  mandate  ot  the  court;  fur  unlawfully  detaining,  or 
traudolently  and  wilfully  preventing,  or  disabling  from  attending 
or  teBtifying,  a  witnesfi,  or  a  party  to  the  action  or  special  pro- 
ceeding, wiule  going  to,  remaining  at,  or  returning  from,  the 
Btting  where  it  la  noticed  for  trial  or  hearing;  and  for  any  other 
DBlawful  interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglecting 
to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer 
as  a  witness. 

6.  A  person  duly  notiSed  to  attend  aa  a  juror,  at  a  term  of  the 
eonrt,  lor  Improperly  converring  with  a  party  to  an  action  or 
special  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
person,  ui  relation  to  the  merits  of  that  action  or  special  proceed- 
ing; or  for  receiving  a  communication  from  any  person,  in  rela- 
tion to  the  merits  of  such  an  action  or  special  proceeding,  withont 
immediately  diactoatng  the  same  to  the  court. 

7.  Ad  iatoior  magistrate,  or  a  judge  or  other  oScer  of  an  In- 
ferior comrt,  for  proceeding,  contrary  to  law,  in  a  cause  or  matter, 
which  has  been  removed  from  his  jurisdiction  to  the  court  in- 
flicting the  punishment;  or  for  disobedience  to  a  lawful  order  or 
other  mandate  of  the  latter  court. 

S.  In  any  other  case,  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  baa  been  usually  adopted  and 
practl^d  in  a  court  of  record,  to  enforce  a  civil  remedy  ot  a  party 
to  an  action  or  special  proceeding  in  that  court,  or  to  protect  the 
right  of  a  party. 

lB.B.EW,I^Ita,ch.  I.  tie.  tMl  [SR.8.,MllBd.,  M);  mdio.  BR], 

I  IB.  [Aaa'A,  I8T7.]  Ko  puliikMenl  for  DOB.paynaent  ol  !■- 


It  KWM  CALENDARS,  ETC.  c.  1, 1 1 ,  a.  2 

k  final  oriler,  made  in  a.  special   proceeding  instituted  by   St*t'e 

writ,  except  where  an  attorney,  counsellor,  oc  other  officer  o(  tlie 
conrt,  is  ordered  to  pay  costs  for  misconduct  as  such,  or  a  nltness 
la  ordered  to  pay  coats  on  an  attBcbment  tor  noa- attendance. 

L.  1M7,  cb.  890,  i:i3R.  S.,MbBd.,  ISC;  tBdm.  S30). 
J  10.  Id.  I  money  due  upon  n  contrnct. 

Bzcept  in  a  case  whei-e  it  is  otherwise  apecially  prescribed  bj 
laF,  a  person  shall  not  be  arrested  or  imprisoned  for  disobedience 


I   IT.   [Aai'd,   188S.]    Rnleii  ot  oonrts  ot  recBrd,  hoir  m»de 

The  iiiRtii-es  assigned  to  the  appellate  dirision  of  the  snpreme 
court  siiall  meet  in  convention  at  the  eapitol  in  the  city  of  Albany, 
ou  the  fourth  Tuesday  In  October,  eighteen  hundred  and  ninety- 
five,  and  at  least  every  second  year  tnerearter.  They  must  also 
meet  from  time  to  time  at  the  same  place  whenever  called  to- 
gether by  at  least  five  of  said  jnatices  at  a  time  to  be  Qxed  in  tti«- 
Kflid  call,  a  copy  of  which  shall  be  deliTered  at  least  one  week 
Iwfore  the  time  fixed  to  the  presiding  justice  o(  each  department. 
The  convention  must  establish  rules  of  practice  not  incousiBtenl 
with  this  act  which  shall  i>e  binding  upon  all  the  courts  in  this 
State  and  all  the  judges  and  justices  thereof,  except  the  court  for 
the  trial  of  impeachments  and  the  court  of  appeals.  A  majoritj 
of  the  members  of  such  convention  shall  constitute  a  quorum. 
The  rules  thus  established  are  styled  in  tills  act  "  the  general 
ruies  of  practice."  The  convention  shall  have  power  to  appoint 
and  remove  a  reporter;  and  must  also  adopt  a  seal  lor  eaca  de- 
partment of  the  appellate  division  of  the  supreme  court.  A  de- 
scription of  each  of  the  seals  specified  in  tnis  section  must  be 
deposited  and  recorded  in  the  office  of  the  secretary  of  State  and 
must  remain  of  record.  ITie  eipense  of  such  seals  must  be  paid 
from  the  State  treasury. 

L.  IMS,  ch.  Me. 

I  18.  Hnles  to  be  pnbllalied. 

A  rule  thus  established,  or  a  general  rule  or  order  ot  the  court 
of  appeals,  does  not  take  effect,  until  it  has  been  published  in  the 
newspaper  published  at  Albany,  in  which  legal  notices  are  re- 
quired by  law  to  be  published,  once  in  each  week  for  three  suc- 
cessive weeks. 

L.  :m;.cIi.  470,  l(  (SB.  8..  Mb  ad.,  M)i  4  Bdm.  IB9)i  L.  IBWi.  cb.  SW. 

I  IS.  (Am'd,  ]8»6.]    Onarls  (o  order  cslendar  prlatcd. 

The  siipreme  court  or  a  county  court  may,  from  time  to  time, 
by  order,  require  the  clerk  to  cause  to  be  printed  for  the  use  of 
the  merabera  and  officers  thereof,  the  necessary  co|Nes  of  the 
calendar  of  causi's,  prepared  for  a  term  o(  the  court.  But  thia 
section  does  not  apply  to  the  city  and  county  of  New  York. 

L.  J3».  Cb.  Me. 

I  ao.  [Am'd,  1899.]    Bvpenae  t»  be  a,  eonntr  cbMi-ve- 

The  expense  of  printing  the  copies  of  the  calendar  for  a  term, 
shall  be  a  cbarge  upon  the  county  in  which  the  term  Is  held;  and 
must  be  audited,  allowed,  and  paid,  by  the  board  of  supervisora 
thereof,  in  like  manner  as  other  contingent  county  charges,  except 
that  the  expense  of  printing  the  copies  of  the  calendars  tor  tne 
« 
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MnDm  of  the  appellate  division  of  tbe  Bupreme  court  which  shall 
be  ■  charge  apoo  the  State  and  Hhall  be  audited  bj  the  comptroller 
and  paid  out  at  the  treaauiy  of  the  State. 

L.  tHB.iita.  S».    lD<tr«tSlpt.  1,IB». 

f  ai,   [Am'd,  1M0D.]    CeF(«ln  pnppH  mmy  bp  deatrored. 

The  appellate  diviaion  of  the  supreme  court,  In  aur  departmetit, 
maj,  by  order  made  at  any  term  thereof,  direct  a  comity  clerk  to 
destroy  any  of  the  following  papers,  now  tiled,  or  hereafter  to 
be  filed  in  his  office,  which  the  cotirt  dccmii  to  have  bei^me  ose- 
lesa,  to  wit;  pleadinga,  or  copies  of  pleailiuga  fumishe*!  for  the 
ame  of  the  court;  jur^  paaelti;  returns  of  Inferior  courts,  which 
htTe  beeu  embodied  in  iudgment-recordH  or  Judgment-rolls;  Inn- 
keepers' lioensea,  ten  years  old;  and- returns  of  election  district 
canvaasera.  twenty  yesnt  old,  which  buvu  been  copied,  pursuant 
to  law,  into  books  preserved  in  hia  offlce.  But  this  provision  doea 
not  anthorize  the  destruction  of  a  Judsment-mli,  or  ft  pa[»r  in- 
corporated or  necessary  to  be  incorporated  info  a  Jiiilgment-roll. 

f  tke  pcsvlft,  «Bd  !■  BBKllBki 

Except  where  it  ia  otherwise  specially  prescribed  by  taw,  a  writ 
or  other  process  must  be  in  tbe  name  of  the  people  of  the  State. 
and  each  writ,  process,  record,  pleading  or  oiner  proceeding  in  a 
codrt,  or  before  au  officer,  must  tie  in  Uie  Knglish  lacKuage,  and, 
anleKB  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  aud  Qot  abbreviated.  Bnt  tbe 
proper  and  knowo  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonl.v  em- 
ployed In  the  English  language  may  be  used:  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  tbe  cna- 

IB.  S. »],  US  and  » (3  R.  S.,  Mb  «d..4tT;  3  Bdn.. »),  coiualldMed. 

I  as.  Id.|  teat«  and  retDPB. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  apeclallv  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
tnmable  within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  tbe  time  fixed  by  the  court,  and  therein 
ipectfled  for  that  purpose;  and  when  returnable,  must,  together 
with  the  retnm  thereto,  be  filed  with  the  dork,  unless  othet-wise 
■pedally  prescribed  by  law. 

)B.B.t%l(:I..IMT,llb.»a,ISTiL   ISIT.Sb.  <TD,  i<g. 

I  S4.  Id. I  to  be  •Bbaorlfeed  or  Indoracdi  wlieii  error,  ete., 
mat  ta  vltlBte. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  an  olQcer  Co  be  executed,  be  sub- 
scribed or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
tbe  person  at  whose  instance  it  was  issued.  A  writ  or  other  pro- 
cess thns  subscribed  or  indorsed,  is  not  void  nr  voidable,  by  reason 
if  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  o 
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I  W.  [AM'd,  ISTT-I  No  dlBDoatlsHtttet!  bf  rBMOa  Vf  ▼*• 
•ftmor.  cto. 

Ad  BCtloD  or  special  proceeding,  cItII  or  criminal,  In  a  court  of 
record,  is  not  dlBcoutlnued  b;  a  vacancy  or  change  in  the  Jodse* 
of  ttie  conrt,  or  by  the  re-election  or  re-appointment  of  a  judge: 
but  It  must  be  continued,  heard  and  determined,  by  the  court,  aa 
conatltuted  at  the  time  of  the  hearing  or  determination.  After  a 
judge  1b  out  of  office,  he  may  settle  a  caie  or  exceptions,  or  make 
any  return  of  proi'eediags,  had  before  him  while  he  waa  in  olBce, 
and  may  be  compelled  bo  to  do,  by  the  court  in  which  the  action 
or  apeoial  proceeding  la  pending. 

9S.  B.KT,I1. 

1 20.  ■■  K#w-york.  and  Broaklyn,  coatlauaec  of  pv*- 
PC«dlnKB  conameiKrcd  before  ]HdB:«B. 

fn  |l-fl  Pity  nnd  counly  nf  N'eiv-York  and  in  the  county  of  KinE!^ 
a  apoclai  proceeding  inatituted  before  a  Judge  ol  a  court  of  retard, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  In  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  coutiuued  from  time  to  time,  before  one  or  more 
other  Judges  of  the  same  court,  with  libe  effect,  as  if  it  had  been 
inatituted  or  commenced  before  the  Judge,  who  last  Jiears  the 
iame.     (See  I  771,  post,) 

I    XT.    [Am'd,    ISStf.J      PrOTlBloDB    reapeetlBC   the    ■«)■    •( 

The  seat  of  the  court  of  appeals,  and  of  each  other  court  of 
record  In  the  State,  now  in  use,  ahall  continue  to  be  the  seal  ot 
the  conrt  In  which  it  is  in  use:  and  the  seal  kept  by  the  count; 
clerk  of  each  county,  shaii  continue  to  be  the  seal  of  the  supreme 
court,  in  that  county,  and,  except  in  the  city  and  county  ot  New- 
York,  of  the  county  court  in  tnnt  county.  The  seal  of  the  sur- 
rogate of  each  county  ahall  continue  to  be  the  seal  of  the  BUrro- 
gate's  court  of  that  county,  and  must  be  uaed  as  such  by  an 
officer,  who  dischargee  the  duties  of  the  surrogate.  A  dcBcHption 
ot  each  of  the  seals,  apeclGed  in  this  aectlon,  muat  b«  depo«ited 
and  recorded  in  the  office  of  the  secretary  of  Stata,  unlna  it  has 
already  been  done;  and  muat  remain  of  record. 


The  aeal  kept  by  a  county  clerk,  aa  prescribed  in  the  laat  wc- 
tlon,  sGall  coDduue  to  be  the  aeal  of  the  county,  and  mnat  be  oMd 
by  him  where  be  la  required  to  uae  an  offlclal  aeal. 

L.  IM),(*.  I7D.1H. 

1  ao.  [Repealed,  1892,  ch.  877.] 

I  80,  New  anla. 

When  the  eeai  of  a  court  is  ao  injured,  that  it  caonot  1m  con- 
Tenlently  used,  the  court  must  canae  it  to  be  destroyed;  and  when 
the  seal  of  a  court  is  loet  or  destroyed,  the  court  must  cause  a 
new  seal  to  be  made,  similar  io  all  respecta  to  the  former  seal, 
which  shall  become  the  aeal  of  the  court.  The  expense  of  a  new 
aeal  for  a  county  clerk,  a  surrogate's  court,  or  a  local  court  in  a 
city,  muat  be  paid  aa  part  of  the  contingent  expenses  ot  the  county 
or  of  the  court,  as  the  caae  requirea.  The  expense  of  a  new  aoal 
for  any  other  court  moat  be  paid  from  the  State  treasury. 
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AKTICLB  TRIKD. 

JfueeOaTUoiu  proviHotu  rrjating  to  the  aUtingt  of  the  eottrt. 


-    -  .  ,«  to  u  ■». 

44.  Mo  mcUoa  or  ipcctel  tmcwdlns  itHUd,  «c.,  br  ua-an  *t  adjoaim- 

45.  Trill  on«  comnMDCCd  mtj  >>«  coptlDonl  bcTond  tariii, 

I  SI.  [AM'a,  18M.]     R«owB.  (■«!■  eta,  bow  f«TKlah«4. 

Except  where  other  proTlaion  is  mode  tberefor  hj  I&w,  the 
board  of  aapervlsora  of  each  cottnty,  and  in  The  Oitf  of  New 
ToFb  the  muDioipal  asaembly  thereof,  muat  proTide  each  court 
of  record,  appoialed  lo  be  held  therein,  wllh  proper  and  conre- 
nSeot  rooms  and  furoiture,  together  vritn  atteudants,  fuel,  liglitH, 
and  Btationery  suitable  and  safficient  Jor  the  tranBairtion  of  its 
bDilneas;  and,  npou  an  order  of  the  court,  for  suitable  and  proper 
food  BDd  lodging  and  expenses  for  a  jury  kept  together  either 
dnring  the  progress  of  the  trial  or  after  their  retirement  for  de- 
liberation. It  the  superrisorfl,  or  aald  mitnlclpal  aasembly,  shall 
neglect  so  to  do,  the  court  may  order  the  gheriff  to  make  the 
requisite  prorlalon;  and  the  expense  Incarred  by  him  in  carrying 
the  order  lato  effect,  when  certiQed  by  die  court,  la  a  eoDnty 

Oi.  Prois.,ntB,nsDdSl,aofucilMsladiI,.  inf,cb.  «T.    lB«ff«cit  Bspt.  1,  IW. 

I  sa.  IAb*«,  I8TT.]  Ho  Uaavra,  eto.,  to  be  aold  la  eoart- 
ftowae. 

Strong,  eplritaotia,  or  fomented  tlqnor,  or  wine,  shall  not,  on 
■ny  pretenae  whatever,  be  sold  within  a  building  establiahed  sa  s 
coart-honse  for  holding  courts  of  record,  whUe  snch  a  court  is 
sitting  therein. 

I  SB.    Fesaltr. 

A  penon  Titrating  ^e  lait  section  Is  guilty  ot  a  misdeme«uior. 

I  S4.   tAas'd,  ISWt.]  A«Ja«>BH«st  o(  oomt  to  m.  tatarc  fl>r. 

Any  term  ot  a  court  of  record  may  be  adjoamed  from  day  to 
day,  or  to  a  specified  futnre  day,  by  an  entry  la  the  minutes. 
Jniors  may  be  drawn  for,  and  notified  to  attend  a  term  so  ad- 
journed, and  canaea  may  be  noticed  for  trinl  thereat,  as  If  it  wst 
held  b]r  original  appointment.  Any  ludge  ot  the  court  may  so 
adjonni  a  term  thereof,  )n  the  abscnm  of  a  aoadent  numbc*  ot 
Jndgea  to  hold  the  ttrm. 


a  36-40  TBMPOBARY  OOUET-HOUSBS.     c.  1,1.1,  a.  3 

I  8S.    [AiB'd,  ISTT.]    .UJoaramant  «1  term,  jBd«e  not  »p- 

If  a  judgei  authorlied  to  hdd  a  term  of  a  court,  doea  not  come 

to  the  [t1a(%  where  the  term  is  appointed  to  be  held,  before  four 
o'clock  Id  the  afternoon  of  tbe  daj-  so  appointed,  the  sheriff  or  - 
clerk  mnst  then  open  the  (prm,  and  forthwith  adjourn  it  to  nine 


o'clock  in  the  morning  of  the  next  da;.     If  auch  a  jiidKe  attends 

i_ o'clock  io  the  afterooon  of  the  aecond  day,  he  muat  open 

i;  otherwise  the  sheriff  or  the  clerk  muBt  adjourn  it  wlth- 


!  R.  S.  U7. 1 1;  and  m,, «  U,  90  ud  31,  aonsolMated  aiKl  un'd. 
I  se.    [An'd,  18TT.]    ^Fbea  eoart  to  be  BdJSBrBca  to  a  day 

If,  before  four  o'clocli  of  the  second  day,  the  sheriff  or  the  clerk 
recefves  from  a  judge,  authorized  to  hold  the  term,  a  written 
direction  to  adjoiirn  the  term  to  a  fnCure  da^  certain,  be  jnont 
adjonrn  it  accordingly.  Inxtend  of  adjourniug  it  ns  prHTilied  in 
the  last  section.    The  direction  must  be  entered  in  the  minutea  ns 

.1  37.  CnasPB  trtrA  rlimrhrr^  tbaa  mt  ccnrt-koane. 

The  parties  to  Dti  iiction  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  ti> 
try  or  hear  it,  wilhinit  a.  jury,  stipulate  In  irrltiDg-,  that  it  shnll 
be  tried  or  heard  and  determined,  elaewfaere  than  at  the  court- 
house. The  Btipulntion  must  npeHty  the  pince  of  trlni  or  h'-aring. 
and  must  be  died  In  the  ofBce  of  the  clerk;  and  the  trial  or  hearlME 
must  lie  hrouuht  on  upon  the  aaual  notice,  unlees  otherwise  p*^ 
vided  in  the  stipulation. 
L.  1847.  ch.  4T0,  I  11.  Bm  I  SSt. 
i  88.    (ioTFrnor  may  cbansa  place  tor  kOldlBB  conrtii  of 

If  the  goTemor  deems  it  requisite,  by  reason  of  war,  pestilence, 

or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,  or  the  next  enauiog  adjourned  sitting,  ot  tbe  court 
of  appeals,  or  that  the  next  ensiling  term  of  any  other  court  of 
record,  itppointed  to  be  held  elsewhere  than  in  tbe  Hty  of  New- 
York,  should  be  beld  at  a  place,  other  Ihan  thnt  where  It  Is  ap- 
pointed to  be  held,  he  niuy,  by  proclamation,  appoint  a  different 
place  within  ita  district  for  the  holding  thereof;  and  nt  any  time 
'  thereafter  he  may  reToke  tbe  np[H>intment,  and  appoint  anotber 

Slace,  or  leave  tbe  term  to  be  held  at  the  place  when  It  would 
are  been  held,  but  for  bia  appointment, 
1  as.  390,  in. 

I  39.  Sacb  appolatmeat,  etc,  Io  be  recorded  and  pnb- 
lUhcd. 

Bneh  an  appointment  or  reTocaUon  mual  be  under  the  hand  of 

the  governor,  and  filed  in  the  office  of  the  Hecrelary  of  State:  it 
mnst  be  pnblinhcd  in  such  newspapers  and  for  Riich  tinie,  as  the 
governor  directs;  and  the  expeuse  of  the  publication  must  be  paid 
out  of  the  State  treasury. 

M..  lES. 

I   40.     Jadsa   autT    obamc*    pl*«*    f«»    holdlac    c*«rl    ot 

If  a  malignant,  contsgione.  or  epidemic  disense  exists  at  the 
place,  where  a  term  of  a  court  of  record  is  appointed  to  be  held, 

10 
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•lul  Ui«  goT«nior  has  not  appointed,  under  tbe  last  two  Bectlons. 
Bnotber  place  to  hold  the  same,  the  jndge,  or,  tf  there  are  two  or 
more,  the  chief  or  preaidine  judge,  deuiguated  to  hold  the  term, 
may,  by  order,  dirert  the  term  to  be  hpld  In  another  place,  deatg- 
lutted  bT  hin^  within  the  dUtri:^  for  which  It  ia  to  be  held.  The 
order  most  be  forthwith  filed.  In  the  ofTirc  of  the  clerk  of  the 
connty  where  the  term  waa  to  be  held,  and  published  in  auch 
newapapera,  and  for  auch  a  time,  aa  the  Judge  dlrcrla  therein; 
and  thereafter  the  govemor  afaall  not  appoint  another  place,  fbr 
holding  that  term. 
L.  tMi,  elL  t7t,  i  I,  {B  EdBL  TO). 

I  4t.  [Am'd,  1891.]  Actual  ■enaioB  may  be  adioarnFA  ta 
aaotAcr  vla«e. 

If.  during  the  actual  aession  of  a  term  of  a  court  of  record,  the 
judge,  or  a  majority  of  the  jndgea,  holding  the  name,  deem  il 
inexpedient,  by  reaaon  of  war,  pestilence  or  other  public  calamii}', 
or  the  daniier  thereof,  or  for  want  of  auilable  accofumodation, 
that  the  terra  should  be  continued  at  the  place  where  it  is  then 
being  held,  the  court  may,  by  order,  adjourn  (he  term,  to  he  held 
it  any  other  time  and  plnce  within  its  district.  The  court  maj 
aiao,  in  its  diacrctioa,  where  the  parties  to  an  actiDu  file  a  slipulu* 
tion  that  the  aame  be  tried  al  a.  place  ^^itbin  the  county  wlipr« 
■aid  action  is  triable,  other  than  the  court-house,  ndjourn  the 
term  to  such  place  for  (be  trial  of  said  aetlon.  Notice  of  anch  an 
adjonmment  muat  be  giTen,  aa  the  court  directa  by  the  order. 

Uiaaaol>.lS».flnEcUiue  of  l  S  it  Edm.  u:);  uid  U  im.  ch.  174,  i3(«Ediii.TO9:i 
coaa^idUed  and  mnx-i;  L.  un,  eta,  iW. 

I  42.  PIhcc  tor  koldins  court-  In  oltr  of  New-Yark, 
hvir  eb  Billed. 

'  The  mayor,  or,  in  case  ot  his  absence,  or  other  dianbility.  the 
recorder  of  the  city  of  New-York,  may,  by  proclamation,  direct 
that  the  next  enauing  term  of  any  court,  other  than  the  court  o( 
appeals,  appointed  to  be  held  in  that  citr,  shall  be  held  in  any 
bniidiofc.  within  the  city  of  New-York,  other  thnn  the  buildini: 
where  tbe  same  is  regularly  to  be  held,  if.  In  his  opinion,  war, 
pestlleuce,  or  other  public  calamity,  or  the  danger  thereof,  or  the 
deatruction  or  injury  uf  the  building,  or  the  want  of  auitable  ai'- 
eommodation,  rcnd^rn  it  necessary  that  some  other  place  shonl'l 
be  selected.  Tbe  proclamation  muKt  be  published  in  two  or  more 
daily  newapnpers,  publiahed  in  the  city  of  New- York, 
a  B.  s.  wx  H  »  uid  w,  coowddsuit. 

I  43.  When  caaFt-faonse  in  amflt  to  hold  conrl,  •nolher 
place    to   be   itpiiolnted. 

If  the  building  established  as  a  court-liouse  in  any  other  coimiy 
is  destroyed,  or  is,  for  any  cause,  unsafe,  inconvenient,  or  uufit 
(or  holding  court  therein,  the  county  judRe  of  the  county  may.  b,v 
an  order  filed  in  the  office  ot  the  clPrk  of  the  county,  appoint 
another  building  In  the  vicinity  for  temporarily  holding  cnurta. 
The  building  ao  appointed  becomes  the  court-house  of  the  eoanty, 
tor  the  time  being;  and  businesa  transacted  tberein  has  the  same 
effect,  as  if  it  waa  tranaacted  at  the  usual  place, 
H..  H  M  ud  M,  oDBMUdMad. 
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I  4A.  Ifo  aetlon  or  apeetal  praocttdlBC  aibrntm^  eto.,  br 
falliire  or  Kdisnriuiieikt  of  oonrt. 

When  a  term  of  *  court  fallB  or  ii  adjourned,  or  the  time  or 
place  of  boldios  the  aame  it  changed,  aa  prescribed  in  this  chap- 
ter, an  action,  Bpecial  proceeding,  writ,  process,  recognlsauce. 
or  other  proceeding,  civil  or  criminal,  retomable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  disco ntinned,  or  rendered  void 
thereby:  but  all  persons  are  bound  to  appear,  and  all  proceeding* 
must  be  bad,  at  the  time  and  place  to  which  die  term  ia  adjoamed 
.  or  changed,  or.  if  It  fails,  at  the  next  term,  with  liite  eSect  aa  \t 
the  term  was  held,  as  orlginall;  appointed. 

IR.  S.  30LI)>!3B-B.7r7;M«,llwu]<;lR.  a.  »,lt1:L.  18)a,Gll.  miSdEdm.  gtni 

L.  lM1,i!h.M>,138(«Bdm.  HUi  L.  IHt,  eh.  IT),  | S  (tSdm.W). 

I  4S.    TrlSil  once  eofBiaeaoed   nuiT  be   caatltt«e4  beysnd 

Where  the  trial  or  hearine  of  an  Isaac  of  fact,  joiaed  in  an  ac- 
tion or  special  proceeding,  dTil  or  criminal,  baa  been  comnenced 
at  a  term  of  a  court  ot  record,  it  may  notwlthstsudtng  the  ex- 
plratioti  ot  the  time  appointed  for  the  term  to  rontiane,  be  con- 
tinued to  the  completloa  thereof;  including,  if  the  cause  is  Wed 
hy  a  jury,  all  proceedings  taken  therein  until  the  octunl  digchnrn 
of  the  jury:  or.  If  it  is  tried  by  the  court  without  a  Jury,  until  tt 
ia  finally  submitted  for  a  decision  upon  the  merita. 


^imoh.*. 
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ARTICLE!    FIRST. 


M.   RnMtltntlon   a- 

OS.  Pi«««]lDei  berore  (BtKlllutM]  MBccr, 
M.  JndE*  to  11c  nnlllate  ot  ife.  ttr. 

1  4«.  [AB>d,  IBOB,  1S8T.  1908.]  Jndve  >•!  t»  alt  when  ke 
I*  ■  partri  etc.,  or  h«ii  not  heard  KrKBmenl. 

A  judfCB  shall  Qot  sit  as  such  in,  or  take  anj  part  in  the  de- 
daion  of,  n  L'aiiBe  or  matter  to  which  he  ia  a  paTtf,  or  In  which 
he  bus  tH>eii  attorner  or  counaeU  oi  in  which  he  ia  lutereited,  or 
if  he  is  related  bj  consaiiKaiiiitj,  or  affloity  to  auj'  party  to  the 
euutroTeraf  within  tlie  sixth  degree.  The  degree  shall  be  aseer- 
tained  by  aBCeDdlos  trom  the  judiie  to  the  conunon  auceator, 
aul  ileiuvndiug  to  the  partj.  roiintinR  a  degree  for  each  pcraon 
in  both  linea.  Inclndiog  the  judge  and  party,  and  esclnding  the 
mtnmnn  ancestor.  Bat  a  judge  of  the  court  of  appeala,  or  a 
Justice  of  the  appellate-  division  of  the  supreme  court,  ahall  Dot 
be  diequaliGed  from  taking  part  in  the  decision  of  an  action  or 
■pe^l  proceeding  in  which  an  insuratiPe  company  is  a  party  or 
is  iarerested,  by  reason  of  bis  being  a  policyholder  therein.  A 
judge  other  than  a  judge  of  the  court  of  appeals,  or  oC  the 
appellate  division  of  the  supreme  court,  shall  not  decide  or  take 
part  In  the  decision  of  a  question,  which  waa  argued  orally  in 
the  court,  when  he  was  not  present  and  sitting  therein  aa  a 
Judge, 

L.  UW.  cb.  MI;  L.  IWT,  ch.  a6§;  L.  IWS,  ck.  US.    IB  cSitFt  Bept.  1.  1MB. 

I  4T.  jBdKe  Bot  to  be  I 

A  Judge  shall  not    " 

nwts  of  an  ootion  o  _,._..,  ..  .„. 
in  ■  court  of  which  he  is,  or  ia  eotlTled  to  act  ss  a  member,  ex- 
(qrt  an  actlim  or  s  special  proceeding  to  which  he  Is  a  party,  or 
In  which  he  Is  Interested. 

S  K.  S,  37S,  Part  S,  th.  >.  tit.  1,  part  of  |  S. 

I  48.  fAm'd,  ISftS.]    DtsablUty  of  JodK*  In  eartKln  apweitla. 

A  judge  of  a  court  of  record  Is  not  disqaaUBed,  trom  hearing  or 
deciding  an  action  or  speclut  proceeding,  matter  or  question,  by 
reaeon  of  his  being  a  resident  or  tax-payer  of  a  town,  Tillage, 
dty,  or  coun^,  interested  thereta. 


il  i6-S2  JtJDGBS.  el,! 2.*.! 

I   49.  JadKB    or    jBdve'a    partaer    BOt    Ut    praetl«e    IM    hla 

.  A  judge  sball  not  practice  or  act  as  an  attorney  or  coniuellor, 

in  a  court  of  which  he  ii,  or  ia  entitled  to  act  na  a.  member,  or  in 
a  case  originatlne  iu  that  court.  A  law  partoer  of,  or  peraoa 
.coDnected  in  law  businesa  with  a  judge,.  Bliail  not  practice  or  act 
as  an  attoroej  or  couuBoUor,  iu  a  court,  of  which  the  judge  ia, 
or  Is  entitled  to  act  as  a  member,  or  in  a  caiiae  origluaUng  in 
that  court;  except  where  the  latter  ia  a  member  of  a  court,  ex- 
officio,  and  does  not  oEBciate  or  take  part,  as  a  member,  of  that 
court,  iu  any  of  the  proceediuga  therein.  An  ex-offido  ja^ge  ahftll 
not,  directly  or  indirectly,  be  lutereated  in  the  coals,  or  the  eom- 
penaation  of  ao  attorney  or  counsellor,  In  the  cotlrt  of  which  he 


.ez-officio  a  judge. 


>.  STC.   I  4,  iDd  Birt  of  1  D;  L.  18a>.'  ch.  JOS.  as  im'd  br  V.  IMl. 

._j    ij-     .L      J4ar   ]^    ig^^    ,,1,      jgij_    I _.    I    1.1,.    .       .../     -^      a-m 


It  4S.  IW,  *na  pun  at  I  SI 

I  BO.  (AK'd,  187T.]  Jad«e*a  pBrtacv  or  elcrk  oat  to  prme- 
tlce  before  hlm^  Jntlve  not  to  pr««llee  In  a,  CKaae  irtalfSh 
baa  heea  hetore  blia. 

Tbe  taw  partner  or  clerk  of  a  judge  shall  not  practice  before 
him.  aa  attorney  or  connsellor  in  any  cause,  or  be  employed  in 
any  cause  which  originated  before  him.  A  judge  Bhall  not  a<;t 
BB  attorney  or  counsellor  in  any  action  or  special  prooeeding, 
which  has  been  before  him  in  his  olGcial  character. 

L.  1S4T,  eb,  470,  pari  of  I  01,  aid  |  G2  (3  R.  S..  iOt  ed..  SOT.  MS;  4  Bdia, 
MM). 

f  Bl.   Jad^e  not  to  take  fees  for  advflee  la  eertala  eaaoa, 

A  judge  or  other  judicial  officer,  shall  not  demand  or  reeeiTe  a 
fee  or  other  compeuBation,  for  Kiting  his  advlct>  In  a  matter  or 
thing  pending  before  him,  or  which  be  has  reason  to  believe  will 
be  bronght  before  htm  for  decision;  or  for  preparing  a  paper  or 
other  proceeding,  relating  to  such  a  matter  or  thing:  except   a 

ejBtice  o(  the  peace,  in  a  caae  where  a  fee  is  exprcsaly  altowml  to 
Im  by  law. 

1  B.  S.  2IE,  {  fl  (S  R,  a.,  Btk  ed.,  400;  3  Edm.  »»).  im'd. 
i  Kt.  [4m>d,  IHttfl.]     SnbatltBtloo  of  oae  oSoer  for  aaothcr 
in  ■pk«1b1  proceEdlSK. 

In  case  of  the  death,  glcknesa.  resignation,  remoral  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  proTlslon  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  Buccesaor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  It  might 
have  been  originally  instituted;  or,  if  there  ia  no  iiucli  offij^er  In 
the  same  county  or  in  case  such  officer  be  disqualified,  then  t>efore 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  caae  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  county  be  dia- 
auallGed  to  hear  and  decide  the  same,  then  iu  such  caae  all  tnr- 
ler  proceedlogs  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  hnre  juriBdictlon  to  hear,  try 


I      » 

L 


iQ  determine  the  same  and  to  enforce  its  order. 

1R.8.  K^lil  (311.9.,  Mb  «].,(n:3  Bdm.SMi  L.  ISO,  oh.tM.    tBaOsMatpi.  i. 
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I  B&    Proeee<lB«a  Defore  sabatltBted  oneer. 

At  the  time  and  plaice  specIBed  )□  a  notice  or  order,  (or  a  pftrtf 
lo  appear,  or  tor  any  other  proceeding  to  be  taltea.  or  at  the  time 
and  place  speclfled  In  the  notice  to  be  g;iven,  as  prescribed  ia  this 
sMTtion,  the  officer  substituted  as  preacribed  in  the  last  sectloi^  «r 
in  anj  other  proriaion  of  law,  to  continue  a  special  proceeding 
inidtnted  before  another,  may  act.  with  respect  lo  the  special  pru- 
reeding,  as  it  It  bad  been  ariKiiially  instituted  before  him.  But  a 
proceediDK  ehall  not  be  taken  before  a  HutMitituted  officer,  at  n 
time  or  place,  other  thati  that  specified  In  the  oritrinat  notice  ur 
order,  nntil  notice  of  the  Bnbstlttition,  and  oC  the  time  and  place 
■KKiiiited  (or  the  pri)ceeding  to  be  taken,  hsa  been  given,  eithtr 
by  personal  serTice  or  by  publication,  in  snch  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
offic«r.  Where,  aft^  a  hearing  ha«  been  commenced,  it  Is  ad- 
JDumed  to  the  next  iudlcial  day,  each  day  to  which  it  is  to  ad- 
journed, ia  regarded,  for  the  purposes  o(  this  section,  ns  the  day 
•pecified  in  the  original  notice  or  order,  or  In  the  notice  to  appear 
before  the  Bubstitnted  officer,  as  the  case  requlrea. 
1  R.  B.  Ml,  imud  K  cDUDlMaixl  ud  iiB'd. 

I  B*i    Ja«a«  t*  U«  oerUaaBte  «(  ■««,  eto. 

A.  Jndce  at  a  court  of  record  must,  within  ten  days  after  he 
enten  on  the  dottes  of  his  office,  make  and  sign  a  CMliScate,  stat- 
ing hia  ase,  and  the  time  when  his  official  term  wilt  eipire,  either 
by  compleiioii  of  a  (nil  term,  or  by  reaaoa  of  the  disability  of  age, 
prescribed  in  the  eonstitntion.  The  cerHficete  must  be  Sled  in 
the  office  oC  the  secretary  of  State,  who  must  keqt  a  record  of 
the  time  of  tbe  commencement  and  termination  of  the  official 
tena,  of  each  jtidge  ta  a  court  of  record. 
i.iKDhi!k.ailiirtUB.«a). 


I,.  iz=,i„Googlc 


ARTICI.I;  SBCOND. 

A  ttomeyt  and  cottTittHort  at  taio. 

L  m  F*K7  oMr  ipiMar  In  pemn  «  br  ittonKr. 


ei:  W.  i  at  10  Aerm,  etc. 

M.  P«ullr  far  ilolntiiui,  lu-  toivprtiif  tIoIj 

OS.  DmUi  er  dlublliCr  at  ■ttornex;  ptoceid 

M.  ACtorner  or  oiuiiHra  mmpeoHUon. 

n.  BMMDilaB  from  practice. 

m.  Mut  ba  OD  notlca. 

W.  Bamanl  or  >iiaDeiwl(ni.  bow  to  iwacat*. 

TO.  PimlalunPDl  for  deceit,  etc. 

71.  Id.;  (or  wilful  Arlty  ot  acttoo. 

n.  Attor»7  not  to  lend  bla  name. 

TS.  Altorner  not  to  bur  claim. 

74.  Oeruln  luna  prohUilLed. 

7a.  I-eDaIl7. 

70,  UmltatloD  of  precedlnf  aeetloiu. 

TT.  Same  rule  vben  partj  pnaecutea  Id  i>« 

TS.  Partner  at  dlatiict^ttoniej.  ale.,  not  to , ,    .. 

70.  Attorney  not  to  dofaiid  when  be  bta  been  pnbUc  proMcator. 

81.  UmltaiioD  ot  ptotIMou. 

I  SB.   PartT  >ur  nypeiir  In  peraoa  or  by  >ltiMrmcr. 

A  parW  to  a  ciTil  actiou,  who  U  of  ftiil  age,  may  prooeeate  «r 
defend  tne  same  In  peruoa  or  b;  attorney,  at  nia  eltction,  noleaa 
he  has  becD  judlcialfy  deolar«d  to  be  incompetetit  to  DMnage  his 
affaire.  Each  provision  of  this  act,  relating  to  the  condnet  ot  an 
actloD,  wherein  the  attorney  for  the  party  la  meotionedi  Ineladea 
a  party  prosecutins  or  defending  tn  peraon,  anleos  otherwiae 
apecially  preHeribed  therein,  or  umecs  that  constructloa  is  tnani- 
fcBtly  repugnant  to  the  context.  IF  a  party  hai  aa  attorney  in 
the  action,  he  cannot  appear  to  act  in  i«rsou,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  tlie 
course  and  practice  of  the  court. 

I  D8.   [An'd,  186S.]    BzBmlnKIlAB  »md  adnlsslam  ot  Kttor- 

A  citizen  of  the  State,  of  full  age,  applving  to  be  admitted  to 
practice  as  an  attorney  ot  counselor  n  the  courts  of  record  of 
the  State,  must  be  examined  and  licensed  to  practice  as  herein 
prescribed.  A  State  board  of  law  examiners  Is  hereby  created, 
to  consist  of  three  members  of  the  bar,  of  at  least  ten  yeara 
slaodlng,  who  shall  be  appointed  from  time  to  time,  by  the  court 
ot  appeals,  and  shall  hold  office  as  a  member  of  snch  board  for 
a  term  ot  three  years,  except  '.nder  the  first  appointment  which 
shall  be  for  terms  of  one,  two  and  three  years  respectively,  until 
the  appointment  of  bis  Bnecessor.  Such  court  ahall  prescr  be 
mles  providing  for  a  uniform  system  ot  examinntlon  which  shall 

SoT.m  such  board  ot  law  examiners  In  the  performance  of  Its 
utles  and  shall  fix  the  corapcnsntlon  of  Its  members.  There 
shall  bo  examlnatiotiH  of  nil  persons  applylnir  for  admission  to 
practice  as  attorneys  and  counselors- at-l aw  nt  least  twice  In  each 
year  In  each  judicial  department  and  at  such  other  times  and 
places  as  the  court  of  appeals  may  direct.  Bvery  person  applylnc 
(or  sQch  examloatioD  shall  pay  socti  fee,  not  to  exceed  afteea 


e.  1. 1  8.  a.  3  ATTORNEYa  g§  B7-« 

ddlars.  B8  may  b«  fixed  hj  the  court  of  appeals  os  necnsary  to 

'*- '  -it  Buch  extttninatlon.    On  pnyment  of  one  eiamins- 

'  '   "     )  the  prlTilexe  of  not  ex- 
1  ahall  certify  to  the  ap- 
pellate diviaion  of  the  Hupreme  coart  of  Che  department  in  vhl^ 


D  fee  tbe  applicant  ahall  be  entitled  to  the  priTileKe  of  n 
■■       -    '      -  -     ■    ■         ■     ■all  c.   ■-     ■     ■■ 


ceedinK  three  cxainitiHtionB.  Such  board  ahall  certify  to  t 
pellate  diviaion  of  the  Hupreme  court  of  Che  department  in  ^ 
tacfa  candidate  haa  resided  tor  the  pnst  six  months  every  pertc- 
nbo  ahall  paaa  the  exntnlnation,  nroTided  such  person  ahaU  luiro 
ia  other  reapecta  complied  with  the  mica  regalating  admiarion  to 
pnfdce  aa  atlomeya  and  couuaelora,  which  fact  shall  be  detet- 
Dined  by  said  boaid  before  examiaatlon.  Upon  Rneh  certificate, 
if  the  appellate  dlTision  of  the  siiprome  court  shall  find  auch  per- 
K>n  i«  of  ^K>d  moral  character,  it  shall  enter  an  order  licensins 
uid  admitting  him  to  practice  aa  an  ntCorneir  aud  couDselor  in  all 
martB  of  the  State.  Race  or  aex  aliall  conititute  no  canae  tor  T«- 
fnanff  any  person  examination  or  admission  to  practice.  Any 
(raadulent  act  or  representation  by  an  applicant  Id  conuectlon 
with  bis  application  or  odmisaltHi  shall  be  anttlcient  cauae  for  the 
rerocBlion  of  his  license  by  the  appellate  diiision  of  the  vapreme 
conrt  grantiuK  tbe  aame.  Such  board  ithall  render  during  tbe 
JDontb  of  January,  an  annual  account  of  all  tbei'r  receipta  and 
diibnTBements  to  the  court  of  appeals.  The  court  of  appeals  may 
make  sucb  provisiana  as  it  shall  deem  proper  for  admlsaion  t^ 
teriona  who  have  been  admitted  to  practice  in  other  States  or 


I  B7.    [Am'a,  IfWO.]    RbIbb,  ksw  «bBH«*4. 

The  rules  eatabllahed  by  the  court  of  appeals,  toDcblng  the  ad- 
nission  of  attorneys  and  counselors  to  practice  in  the  conrta  of 
reeoid  of  the  State,  shall  not  be  ehanged  or  amended,  except  by 
a  majority  of  tbe  judges  of  that  court.  A  copy  of  each  amend- 
ment to  such  rules  must,  within  fire  days  afti-r  It  is  adopted,  be 
filed  in  the  office  of  the  secretary  of  State;  who  must  transmit  a 
printed  copy  thereof  to  the  clerk  of  each  couuty,  and  to  the  pte- 
■idins  justice  of  the  appellate  division  of  thi>  supreme  court,  In 
each  judicial  department,  and  also  couse  the  same  to  be  pub- 
lished in  the  next  ensuing  volume  of  tbe  session  laws. 

L.  1SS>,  <A.  MB. 

I  SS.   [An>>«,  ISWt.]    Exenpllonii   tO'  vradnBtea  »t  certatB 

N'othine  contained  in  (he  last  two  sections  nrevcnCs  tbe  court 
at  appeals  from  dlspeuslna:.  in  the  rtiles  eRtablishod  by  it.  with 
the  wbole  or  any  part  of  the  stated  period  of  clerhship,  required 
from  an  applicant,  or  with  no  examination,  where  the  appHcani 
in  a  graduate  of  the  Albany  law  school,  the  law  department  of 
Tnion  unlrersity,  or  of  the  law  department  of  the  nnivcmity  of 
the  city  of  New  York,  or  of  the  iaw  school  of  Columbia  Oollefte, 
or  of  tbe  law  department  of  Hamilton  roliegf,  or  of  the  law  ac;hoo! 
of  the  TJnii-erattT  of  Buffalo,  and  the  New  York  taw  school,  and 
prodncea  bis  diploma  npon  his  application  for  BdmieHion. 

L.  1W3.   eb.  1«3. 

I  0*.  [An'd,  ISABt}  Attomer's  o>tb  ot  amoe,  and  aertlSi 
rm4*  of  adaUaalaB, 

Barii  person,  admitted  as  prescribed  In  tbe  last  three  aectiona, 

iBBt,  apOD  bis  admiasion.  take  the  coOHtitntional  oath  of  office  in 
1  court,  and  anbscrlbe  the  aame  in  a  roll  or  book,  to  be  kept  in 
^^  office  of  the  clerk  of  the  appellate  division  of  the  supreme 
coart  for  that  purpose.    The  clerk,  upon  the  payment  of  the  fee* 


r 
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ftUoned  by  Inw,  must  doliver  to  tbe  person  admitted,  a  certificste 
under  bin  band  and  official  aea],  statiuK  that  such  person  baa  bem 
to  admitted,  and  that  he  has  taken  and  subscribed  the  constitu- 
tional oath  of  office  as  prescribed  in  this  section. 
L.    IBM,    ch.   M6. 

I  00.   Attorner*  resldliiK  In  BdJotnlnK  atBten. 

A  person,  regularlr  admitted  to  practice  as  attorney  and  conn- 
■elior,  in  the  courts  of  record  of  the  State,  trhose  office  for  the 
transaction  of  law  buBiness  is  within  tbe  State,  may  practice  aa 
such  attorney  or  counsellor,  although  he  resides  in  an  ajdjoining 
state.  But  senicc  of  a  paper,  which  might  be  made  upon  hlna  mt 
his  residence,  if  he  naa  a  resident  of  the  State,  ma;  be  made 
upon  him,  by  depositing  the  paper  in  a  post-office  In  the  city  or 
town  wbere  his  oSice  is  locsteo,  properly  inclosed  in  a  postpaid 
wrapper,  directed  to  him  at  his  ofGcc.  A  serrice  thus  made  ia 
equivalent  to  personal  service  upon  him. 
u  is«f,  cb.  m,  i  1  le  Bdm.  loei. 

1  ai.   Clerks,  ete.,  not  to  practtce. 

Tbe  clerk,  deputy-clerk,  or  special  deputy-clerk  of  a  eonrt  shaO 
not.   diirinc   lils   continuance   m   office,   practice   as   attorney    or 
counsellor  In  that  court. 
1  IL  S.  lOB,  1  28.  au'd. 

I  VL   Sherins,  ele.,  mot  lo  pntotlae. 

A  sheriff,  under  sheriff,  deputy-sber  S,  sherifTs  clerk,  constable, 
(raroner,  crier,  or  attendant  of  a  court,  shall  not,  during  hia  con- 
tinnance  in  office,  practice  as  an  attorney  or  counsellor  in  any 

Id.,  I  37.   extended. 

I  «S.  [AM'd,  1879, 1888.1  Heme  bat  attorBeya  to  prantlee  fa 
New  Yom  olt7. 

A  person  shall  not  ask  or  receive,  directly  or  indirectly,  com- 
pensation for  appearing-  an  attorney  in  s  court  or  before  any 
nia^strate  in  the  city  of  New  York,  or  make  It  a  business  to 
practice  as  an  attoruey  ih  a  court  or  before  a  magistrate  in  said 
city,  unless  be  has  been  regularly  admitted  to  practice,  aa  an  at- 
torney or  counsellor,  in  the  courts  of  record  of  the  state. 
L.  isei,cb.  iM,|i!iiDdld..cti.E3,ll:L.iSKch.»«.   I&affKUJuiisl,  UH. 

t  04.  [Am'd,  ISfiS.]  Feoaltr  (or  vlolatioa,  or  BBtterliiv 
Tlolatlou  of  last  srction. 

A  person  who  violates  the  last  section  is  grtiilty  of  a  misde- 
meanor, and  shall  be  pnolxhed  by  iniprinonment  in  the  county 
S'ail,  not  esceediug  one  month,  or  by  a  fine  of  not  leas  than  one 
lindred  dollars  or  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  impriHonuieut.  A  judge,  justice  or  magiii- 
trtite  witlun  tbe  cily  of  New  York  who  knowingly  permits  to 
prflftice  in  his  court,  a  person  who  has  not  been  regularly  ad- 
mitted to  practice  in  the  <.-nurt»  of  record  of  this  state,  is  gnll^ 
of  a  misdemeanor,  and  shall  he  punished  as  prescribed  in  tbla  sec- 
tion. But  this  and  the  last  section  do  not  apply  to  b  CUV  wbom 
a  peraoD  appears  In  a  cause  to  which  he  is  a  party. 

U.i*adlto(«h.WiL,lMi,«b.  tU.    In*a*4tjDMl,lM. 

■       »• 
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I  SB.  Deatb  or  dlutbUlty  of  attornert  proccediBB*  thoro- 

If  ID  sttom^f  di^a,  is  removed  or  sUBpended,  or  otherwise  be- 
njsiea  diiuiLilvd  to  act.  at  any  time  befuru  judgmpat  in  ati  bl'IIoo, 
Bu  further  proceeding  shnll  be  takeD  io  the  oetiou,  asainst  the 
ftrtj  for  n  horn  he  ap[K'are<.,  niitil  thirty  days  aFter  notice  to 
■ppolnt  another  atlornpy,  has  been  given  to  that  party,  eitlier 
personally,  or  in  snch  other  manner  rb  the  conrt  directs. 

J  E.  s.  3ST.  !  er  (a  R.  s..  eth  eti.,  *tt:  z  Edm.  108). 

I  as.  [An'd,  ISTV,  ISttS-J    Attoraay'a  sad  ooaasellor'a  eom- 

VCBUtlOB. 

The  compeDsatioa  of  an  attorney  oc  coimsellor  for  his  services 
is  governed  bj  agreement,  espreHs  or  in^lied.  which  is  not  re- 
■tnined  by  law.  From  the  commencement  of  an  action  or  special 
proceediaK.  or  the  service  of  ao  nnswer  contaioiug  a  counter- 
dum,  tbe  attorney  n-ho  appears  for  a  party  baa  a  lien  upoD 
bii  client's  causp  of  atrtion,  claim  or  counterclaim,  which  attachts 
to  a  verdict,  repo'^,  decision,  judgment  or  final  order  in  hin 
dient's  n.vor.  and  the  proceeds  thereof  in  whosesoever  hands  they 
may  cotn^;  and  tbe  lien  can  not  be  affected  by  any  settlement 


between  the  parties  before  or  after  judgment  or  final  order. 

«oilrI  npon  the  netitif-     '  ""'   -"  — — a_.— 

ind  enforce  the  lien. 


netitlon  of  the  client  or  attorney  may  determine 


An  attorney  and  counseloi,   __  ,    ,. ,    , 

practice,  crime  or  misdemeanor,  or,  who  is  fcnilty  of  any  frand 
or  dt*eit  in  proceodinBs  by  which  he  was  admitted  to  practice. aa 
■a  attorney  and  counselor  of  the  courts  of  record  of  this  state, 
may  be  auspended  from  practice  or  removed  from  office,  by  the 
appellate  d  vision  of  the  supreme  court.  Any  pprxon  being  an  at- 
torney and  connselor-at-law,  who  shnl)  be  convicted  of  a  felony, 
shall,  tipon  such  conviction,  cease  to  be  an  attorney  and  connselor- 
at-law.  or  to  be  competent  to  practice  law  ns  such.  Whenever 
My  attorney  and  counselor-at-law  shall  be  convicted  of  a  felony  . 
there  may  be  preneiitcii  lo  the  appellate  division  ot  the  supreme 
coort  a  certified  or  exemplified  copy  of  the  judgment  of  such  con- 
viction, and  thereupon  the  name  of  the  person  so  convicted  shall, 
l>y  order  ot  the  court  be  stricken  from  the  roll  of  attorneys. 
Upon  ft  revergol  of  Buch  conviction,  or  pnrdon  by  the  president  of 
the  United  Stnles  or  governor  ot  this  stale,  the  appelfnic  division 
■ball  bore  |n)wer  to  vacate  or  modify  such  order  of  debarment, 

(  as.   [Am'd.  1880,  ISfte,  1003.]     Maiit  be  oa  notice. 

Before  an  attorney  or  counselor  is  suspended  or  removed  no 
prescribed  in  the  last  section,  a  copy  of  the  charges  aguliist 
Urn  mast  be  delivered  to  bim  pcrHonatly  or,  in  case  il  is  estab- 
lished to  the  snttHf action  of  the  court,  that  he  cannot  be  serviil 
within  the  state,  the  same  may  be  served  upon  him  wiUiinit 
the  state  by  msil  or  otherwise  as  the  conrt  may  direct,  and  he 
mmit  be  allowed  an  opportunity  of  being  heard  in  his  defense. 
It  shall  be  the  duty  of  any  district  attorney  within  the  depart- 
nient,  when  so  desiguated  by  the  appellate  division  of  the  su- 
prpme  conrt,  10  prosecute  all  esses  for  the  removal  or  stispen- 
»ion  of  attorneys  and  connselors  as  nforesnld.  The  presiding 
justice  of  the  appellate  division  mnklng  the  said  order  ot  desig- 
ution  aforcMld,  or  the  order  of  reference  iu  such  cases,  may 
lu 
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make  an  order  directing  thv  expenses  of  such  procecdinKti  to  ^ 
paid  by  the  couiilj-  treasurer  of  the  county  where  the  attornej' 
or  counselor  reuioveU  or  Ruspended,  or  againBt  whom  ohHrges 
were  made  as  aforesaid,  had  his  last  known  plare  o(  rewWenre 
or  principal  place  of  bnsineaa.  which  expenses  sball  be  a  charce 
upon  such  count]*. 

L.  1808,  eb.  OM:  L.  IBM,  ch.  »T;  L.  1003.  ch.  ET.    In  ftteil  Sept.   1,  1M«. 

t   99.   HeaiOTal    or   ■■■peaalon.  k(i*r   to   operaJe. 

The  suH|)ension  or  remoTsl  of  an  attorney  or  couiiHelor,  by  the 
xnpreme  court,  operates  as  a  suspension  or  remoTsI  In  every 
court  of  the  utate. 

1  n.  B.  IM.  lint  cUuK  or  I  zs. 

I    TO.  Pniilolinirnt  tor  d«cel«,  *t«. 

An  attorney  or  counxelor,  who  la  miilty  ot  any  deceit  or  colli- 
nion.  or  consents  to  any  deceit  or  collusion,  with  Intent  to  deceive 
the  court  or  a  party,  forfeits,  to  the  party  injured  by  his  deceit  or 
cnllasion,  treble  dam&Kes.    He  Is  also  fpiilty  of  a  misdemeanor. 

2  R  3.  £81,  t  SS  (3  O.  a.,  Dth  fi..  «7T;  3  Bdm.  3»8|.    Bre  P«ul  Code,  t  148. 
I  TI.  Id. I  for  wtlfDl  drlay  ot  BpttoB. 

An  attorney  or  counselor,  who  wilfully  delays  his  client's  caase, 

Towance  for  or  on  account  of  money,  which  he  has  not  laid  out 
or  become  answerable  tor,  forfeit*  to  the  party  Injuted,  treWe 
(inmageB. 

Id,.  I  «g.     Se«  Penal  CoOr,  t  1«8. 

I  72.   Attorney  Bot  to  l«nd  bla  n«M«. 

If  an  attorney  knowlnffty  perniits  a  person  not  being  his  Keneral 
law  partner,  or  a  clerk  in  his  olHce,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  acliou  in  liis  name,  he,  and  the  pemon 
who  so  uses  his  name,  each  forfeits  to  the  party,  againtit  whom 
the  mandate  has  been  sued  '  ' 

fended,  the  sum  of  fifty  dolli 

Id..  1  70,  im'd. 

I  TS.  AtIorn»7  not  to  bay  «I>]ib. 

An  attorney  or  rnuaxellrir  shall  not,  directly  or  Indirectly,  buj. 
or  he  in  any  manner  tnterpHteil  in  buying,  a  bond,  promisanry 
note,  bill  of  exchaiute,  book-debt,  or  other  thing  in  action,  with 
the  intent  and  for  the  prirpose  of  bringing  an  action  thereon. 

Id..  I  Tl. 

I  T4.   (Am'd,  1ST0.1     CertBlo  loniiB  problblted. 

An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  either  before  or  after  action  bronsht. 
promise  or  give,  or  procure  to  he  promised  or  ftiven.  a  Talnttble 
consideration  to  an.v  person,  as  an  indiTi'enient  to  placing,  or  (n 
consideration  of  having  placed.  In  his  hands,  or  in  the  hands  of 
another  person,  a  ilemand  of  an^  kind,  for  the  pnrpoae  of  bring- 
ing an  action  thereon.  Rnt  this  section  does  not  apply  to  tin 
aKreenient  between  attorneys  and  counsellors,  or  either,  to  divide 
iietween  themselves  the  compensation  to  be  received. 
Id.,  i  73. 

I  7S.  PcbmUt. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  t'wn 
sections,  is  guilty  of  a  misdemeanor:  and.  on  conviction  thereof, 
shall  be  ptinisbed  )i[-[*<)rdingly.  and  must  be  removed  from  ofllc« 
by  the  siiprenie  court. 

Id..  }  73. 
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I  TO.   LlB^tatlca  Of  »rc««dln«  ■^etloa*. 

The  laat  tlire«  Bectiona  do  cot  prohibit  the  rewipt,  by  an  stlor- 
■Fj  or  couiiBellor.  of  a  boud,  pronuBsor;  note,  bill  of  exchaDge. 
hook-debt,  or  other  Ibing  m  action,  in  pB;iuem  tor  property  sold, 
ar  for  oervicvB  actnall;  rendered,  or  for  a  debt  antecedently  eon- 
(racted;  or  from  buying  or  receiving  a  bill  ot  exchance,  draft,  or 
other  tfain^  in  action  for  the  purpose  ot  remittance,  and  without 
inteat  to  Tiolate  either  of  those  sections. 

I  B.   8.  SSt.  I  74. 

I  TT.   Same  rnl«  irkrn  party  proaecDte*  In  perao>. 

The  last  four  Bectioiis  apply  to  a  person  proHPcuting  an  action 
in  person,  wbo  rloca  an  net,  which  an  ntlomey  or  coDnselloT  Is 
theri'in  forbidden  to  do. 

U  1S4T,  rt>.  470,  mrt  ot  i  *-,   14  Kdm.  680), 

I   78.   PaiFdier    of    dlBtFlet-attomer,    etc.,    not    to    defend 

Ad  attorney  or  eonnsellor  shnlt  not.  directly  or  indirectly,  ad- 
vise concerning,  aid,  or  take  any  part  In,  the  detence  of  an  nction 
or  special  proceeding,  civil  or  crioiinal,  brought,  carried  on,  aided, 
advocated,  or  pros<>cutpd,  as  Bttomey-genpral,  diHtrlct -attorney, 
or  otlipv  public  prosecutor,  by  a  person  with  whom  he  is  inter- 
eMed  or  connected,  either  directly  or  Indirectly,  as  a  law  partner; 
or  lake  or  receive,  directly  or  Indirectly,  from  a  defendant 
lh«vlii.  or  other  person,  a  fee.  gratnity.  or  reward,  for  or  upon 
sny  cause,  twnslderation,  pretence,  understanding,  or  agreement 
whatever,  either  express  or  Implied,  having  reUtioD  thereto,  or 
the  prosecution  or  defence  thereof. 

L.  IMS.  eh.   130.  I  1   (4  Earn.  BM>,  ira'd.   Hm  Peial  Code,  i  SIO. 

I  TO.    AttorncT   Hal   to  defend   when   be   baa  bcea   pabllo 

An  attorney  or  counsellor,  who  has  brought,  carried  on,  aided,  ad' 
vocniii],  or  prOBPCUlcd,  or  has  bPi-ii  in  nnj;  wise  connected  with,  an 
aolion  or  special  preceeding,  civil  or  criminal,  as  attorney -general, 
district -attorney,  or  other  public  proseiiitor,  shall  not.  at  any 
time  thereafter,  directly  or  Indirectly,  advise  concerning,  aid,  or 
take  any  part  in,  the  defence  thereof;  or  take  or  receive,  either 
directly  or  indirectly,  from  a  defendant  therein,  or  other  person, 
s  fee.  gratuity,  or  reward,  for  or  upon  any  cnuHc,  consideration, 
pretpnce,  a nderatnj tiling,  or  agreement,  either  expreHS  or  Implied, 
having  relnlion  thereto,  or  to  the  proaecution  or  defence  thereof. 

Id  .  4  %  ooi'd.     Sh  eeoal  Code.  I  V7U. 

ISOi.  Penaltr. 

Ad  attorney  or  counsellor,  who  violates  either  of  the  last  two 

•Ktions.  is  guilty  of  a  misdcmcnnor;  niid.  — '"=—  "■ — 

shall  be  punished  nccordiogly,  and  mast  I 
br  the  mpreme  conrt. 

M..    I   I. 

i  81.  Limtatlon  ot  provialoait. 

This  article  does  not  prohibit  an  attorney  or  eouOBcUor  from 
dpfending  himseU  in  person,  if  prosecuted  either  civilly  or  crim- 
inally. 

Id.,  I  4.     Sk  Paul  C««e.  i  «71. 
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article:  third. 
.    .         ,  onceming  certain  minitterial  t^Jieera,  con- 

neofad  with  the  adminUtratittn  of  juitice  ;  and  apeaial  provi~- 
aioni  ctmcemiixg  offleeri  of  that  Micription,  attaehed  to  Udo  or 


article:  third. 

Qtneral  provision*  conoeming  certain  miniaterial  t^Jieei 


iBa1lflcii,tlanB  of  utenocrBphcra. 

Enfh  HtenoRMphcr.  spt'cified  in  this  apt,  ia  an  officer  o(  the 
oourt  or  courtH,  fi>r  nr  by  which  he  is  appointed:  and,  before 
entering  upon  the  diacharge  or  hia  dutien.  mnat  xabecrtbe  tbe 
constitutional  oath  ot  office,  and  file  the  name  iu  the  office  of  the 
clerk  ot  the  court,  or.  in  the  supreme  court,  in  the  office  of  the 
clerk  ol  the  couiit.v  where  the  term  sits,  or  the  Judi*  reside*, 
by  which  or  by  whom  he  is  nppointed.  A  person  ahall  not  he 
appointed  to  tlie  office  of  atenocrrnpber,  unless  he  is  skilled  in 
the  Btenoitraphic  art.  No  BtenoBrapher  of  any  court  in  this 
slHle  ahall  be.  or  become,  interested,  directly  or  indirectly,  mm 
conlrnctinB  party,  partner,  slockholder  or  olherwiiie,  in,  or  in 
the  performance  of,  any  contract,  worh  or  bunlneRtt  relating 
to  the  preparation  or  prinlloB  of  any  case,  or  uny  case  and 
exceptions,  or  any  case  containinfc  exceptions  on  appeal,  or 
any  bill  of  eiceptiona.  or  paiiers  on  appeal  from  non-enumer- 
ated motions,  or  briefs  or  pointn  of  coiinru-l  in  any  case  in  any 
court  of  this  state.  If  any  Huoh  BtenoKrapher  shall  he,  or  b«»- 
eome.  so  interested  in  any  such  work  of  preparation  or  printine, 
nil  less  the  same  shall  be  devolved  upon  him  by  law,  he  sbatl 
forfeit  his  office. 
L.1K«,cb,W,    IneSsclSept.  I,  IMS. 

I  Kl.  (Am'd,  AHOa,  IMH.)  CenepiU  dnty  ot  BteBOarraiilierMt 
uoteii  ivhcn  to  he  flied. 

I-Iaeh  stenoerupher  specified  in  this  aet  must,  take  full  aten- 
ORrapbic  notes  of  the  testimony  and  of  all  other  proeeedlnics  in 
eai'h  cause  tried  or  heard.  The  court,  or  a  judf-e  thereof,  maj, 
in  its  or  bis  diwcretion.  upon  or  without  an  application  for  that 
punitise  mnke  iin  order  directiiiK  tbe  sleiioKrapoer  to  file  with  tbe 
I'lcrk,  forthwith  or  within  a  spceilled  time,  the  oriBinal  stenogra.- 
phic-  noteii  taki'n  uiHni  n  trial  or  hiMirlnic,  whereupon  the  titennic- 
rapher  uiust  lile  the  same  nccunlinKly,  Such  stenojirapher  nhall 
take  complete  steiioBraphir  notes  of  each  ruling  or  <)e<'!sion  of 
the  presidiiitt  judjre.  and  when  the  trial  is  by  jury  eai-h  nod  every 
remark  or  i^ommeiit  of  »iii'h  jiirlm-  diirinR  the  trial,  when  r<- 
quested  so  to  do  by  eilhiT  piiriy.  toircther  with  em-h  and  every 
exception  taken  to  any  smh  rulinc.  decision,  remark  or  comnient 
by  or  on  behalf  of  any  jiartj  to  llie  ni-tion.     In  case  of  an  appeal. 
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eTerr  remark  or  comment  of  such  judge  durinfc  the  trial,  duty 
eiovpted  to,  shall  be  the  flubjeot  of  reTiew,  but  the  case  and  ex- 
ceptions on  appeal  shall  be  settled  by  the  trial  justice  aa  now 
provided  by  law.  After  any  such  ruling,  decision,  remark  or 
romment  has  been  made  the  same  shall  not  be  altered  or  amended 
br  the  steoosraphvr,  ur  the  judge  presiding  at  the  trial  without 
Ihe  consent  of  the  pnrty  eiceptinK  thereto  whether  the  same  is 
made  during  the  charge  of  the  court  to  the  jury  or  at  any  other 
time  daiing  the  trial.  The  stenographer  shall,  upon  the  payment 
of  his  fees  allowed  by  law  therefor.  fiimi!<h  a  certified  transcript 
of  the  whole  or  any  part  of  his  minutes,  in  any  case  reported  by 
him,  to  any  party  to  the  action  requiriuK  the  same. 

I  84.   IfotcB,  kaw  pFcaerTcd*  Trhen  vrrltteu   •■■(. 

The  original  atenograpbic  notes,  taken  by  a  stenographer,  are 
part  of  the  proceedinmi  in  the  cause;  and,  unless  they  are  filed, 
pnnnant  to  an  order,  made  as  prescribed  in  the  last  section,  they 
mnirt  be  earefully  preserved  by  the  stenographer,  for  two  years 
*(ter  the  trial  or  hearing;  at  the  expiration  of  which  time  he 
may  destroy  the  same.  If  the  Btenograpber  dies,  or  his  oS^ 
becomes  otherwise  Tacant,  before  the  eiplmtion  of  that  time, 
rhey  must  he  delivered  to  his  HUCcesKor  in  office,  to  be  held  by 
him  with  lifcc  effect,  as  if  the.v  had  been  taken  by  him.  They 
■Dust  be  written  out  at  length  by  the  stenographer,  it  a  judge  of 
the  court  so  directs,  or  if  the  stenographer  is  required  so  to  do, 
by  a  person  entitled  by  law  to  a  copy  of  the  same,  so  written  out. 
Fnlees  such  a  direction  is  given,  or  such  a  reqiilHition  is  made, 
Ihe  stenographer  Is  not  bound  so  to  write  them  out. 

I  SS.  StEBORrraplirrii  to  farnlBli  ■rKtattoniily  coplea  of 
VFocrrdlBBii,  to  JndKe. 

Each  stenographer,  specified  in  this  act.  must,  upon  request, 
rumiab,  with  all  reusonnble  diligence  and  without  charge,  to  the 
Jndge  holding  a  term  or  sitting,  which  he  has  attended,  a  copy 
written  out  at  length  from  his  stenographic  notes,  of  the  testi- 
mony and  proceedings,  or  a  part  thereof,  upon  a  trial  or  hearing, 
at  that  term  or  sitting.  But  this  sei'tion  does  not  affect  a  pro- 
vision of  law,  authorizing  the  judjre  to  direct  a  party 
parties  to  an  action  or  special  proceeding.  <rr  the  county  '~ 
to  paj  the  stenographers  fees  for  such  a  copy. 

1  80.  To  tarnlah  like  copied  to  poTtlen,  dlntrlot-aftapiiey' 
KBtl   sttomrT-KvBvfBJ  (   compeimfitloii. 

Eac4i  Btenograpber.  specified  in  this  act.  must  likewise,  upon 
request,  famish,  with  all  reasonable  diligence,  to  the  defendant 
in  a  crhninal  cause,  or  a  party,  or  his  attorney  in  a  civil  cause,  in 
which  he  has  attended  the  trial  or  hearing,  a  copy,  written  out 
■t  length  from  his  stenographic  noten.  of  the  testimony  and  pro- 
ceedings, or  a  part  thereof,  upon  the  trial  or  hearing,  upon  pay- 
ment, by.  the  person  requiring  the  same,  of  the  tees  allowed  by 
law.  If  the  district-attorney  or  the  attorney -general  retiuii 
snch  a  copy,  in  a  criminal  cause,  the  stenographer  is  entitled 
his  fees  therefor;  but  he  must  furnish  it.  upon  receiving  a  cer- 
tiScate  of  the  sum  to  which  he  is  so  entitled:  which  shall  be  a 
county  charge,  and  must  be  paid  by  the  county  treasurer,  upon 
the  certificate,  tike  other  county  charges. 

I  ST.  Tkeae  iiecdona  «ppllB>ble  to  •■■liitant  alenoKra- 
pkera. 

The  provisions  of  the  last  lire  sections  are  also  applicable  to 
each  aMiatant-stenographer,   now   in  office,   or  appointed  or  em- 
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plored,  puranant  to  auf  proviaioD  of  thb  act;  except  that  the 
Hteuographic  uotes,  takeu  by  an  oasiitant-Htenojirapber,  must,  it 
he  dies  or  his  office  becomes  otherwise  vacant,  be  delivered  to  the 
BteaoKrapher.  to  lie  held  bf  bim  with  like  effect,  as  if  they  had 
been  tslien  by  him. 

f  S8.  flppervlaorB  to  provide  for  pomprnaatton.  et«.,  of 
a(»ROKra  p  hem. 

The  board  of  Bnpervisora  of  each  eoonty  must  provide  for  the 
payment  of  the  sums.  rharKeable  upon  the  treasury  of  the  eoonty, 
for  the  salary,  fees,  or  expenses  of  a  RlenoKrapber  or  aflnixtanl- 
stenoKrnpher:  and  h]\  lows  relstiiiK:  to  nilsing  mouey  in  a  i-oiiuty, 
by  the  board  of  nupervisors  thereof,  are  applicable  to  those  Bums. 

t  SB.  lAm'd,  18&S,  INttS.  1&03.1  Coaatr  clerk  to  apvoiat 
■prplBl   deputy  to  attend   eooptii. 

The  jUHtices  of  the  appellate  division  Id  each  depaitwent  Khali. 
from  time  to  time,  appoint  and  «bnll  hove  the  inner  to  remove 
a  cierif,  who  shall  keep  his  uUlre  nt  a  phice  to  be  dcsiKuati'd  by 
the  said  justices.  Each  county  clerk  may,  suhject  to  the  ap- 
proval of  the  justices  of  the  supreme  court  ri'HidiDB  within  the 
judicial  district  of  the  appointee,  fvoui  lime  to  time,  by  an  inatru- 
luent  in  writinfc,  filed  in  his  olhce.  appoint,  and  at  pleaaure  re- 
move, one  or  mare  special  deputy  clerkH  to  attend  ii|wd  any  iir 
all  of  the  terms  or  sittings  of  the  <-oi]rts  of  which  he  Is  clerlt, 
and  in  any  county  havInR  a  population  of  more  ttuin  sixty  thou- 
sand at  the  last  enumeration  (except  a  county  wherein  provision 
Is  now  mode  by  law  for  the  payment  of  court  clerkH  or  wherein 
the  county  clerk  receives  a  salary),  the  salary  of  HUch  deputy 
clerks  shall  be  fixed  by  a  justice  of  the  supreme  court,  residioK 
ip  such  county  and  when  the  sfild  salary  Hball  be  ho  fixed  the 
same  shall  be  paid  from  the  court  funds  of  said  county  or  from 
an  appropriation  made  theri'for.  Each  person  so  aiipuinled  must, 
before  be  enters  upon  the  dutien  of  bis  oince,  subscribe  and  file 
in  the  clerk's  office  the  constitutional  oath  of  ollice;  and  he  pos- 
sesses the  same  power  and  authority  as  the  clerk  at  any  Kittiue 
or  term  of  the  conrl  which  he  attends,  with  rcsiiect  to  the  bual- 
ness  transacted  thereat.  The  provisioua  of  this  section  Bball  not 
apply  to  the  first  judicial  department. 

L.  1S8B,  cb.  010;  L.  ISW,  cb.  <»}i;  L.  IW-l,.  eta.  e».    la  eOcit  Srpt.  1,  1M». 

I  90.  [Addctl.  18771  arn'd,  1880.  1807.]  'l^levk  In  New-York, 
or  Klnan,   not  to  be  referee.  et«. 

No  person  boldlnK  the  office  of  clerk,  deputy  clerk,  special  dep- 
uty elerh,  or  assistant  in  the  clerk's  otBce,  of  a  court  of  record 
within  the  county  of  New  Yorlf,  shall  hereafter  l*  appointed  by 
an,v  court  or  judge,  a  referee,  re<'eiver  or  commlsHiqner,  except 
by  the  written  consent  ot  nil  parties  to  the  action  or  special  pro- 
ceeding ntbcr  than  the  parties  in  default  tor  failure  to  appear  to 
plead. 

L.  tare.  eta.  20S:  L.  ISSe.  ch.  SKS;  L.  tS&I,  fh.  404.     IB  Btrect  M>i  17.  18a7. 


from  time  to  time,  may  appoint  and  a  . 
for  the  courts  of  record  held  in  hla  county,  who  is  entitled  to  a 
cotnpensnlinn  fixed  and  to  he  paid  aa  prescribed  by  law,  except 
in  the  county  of  Westchester  where  the  compensation  of  Buch 
crier  shall  lie  fixed  by  the  county  judge,  not  to  exceed  the  sum 
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of  one  thouaaad  two  hundred  doll&ra  a  year  to  be  piid  in  equal 
DMUitbly  paynieuts  by  the  treasurer  of  WeBtchealBT  county  lu 
full  compensation  for  all  eerTioeH  rendered  hy  bim.  The  juaticeB 
uf  [he  supreme  ronrt  residing  in  the  eighth.  Judjeia)  distrirt, 
together  with  the  county  judge  of  Brie  county,  or  a  majority  of 
ihem.  shall  appoint,  and  may  at  pleeHure  remove  one  or  more 
triers  for  all  the  i-ourts  of  record  held  in  the  Raid  county  of 
Erie.  Such  eriera  appointed  for  Rrie  county  Khnll  each  receive 
one  thonsand  two  hundred  dollars  a  ypar,  to  be  paid  in  equal 
monthly  paymenta  by  the  treasurer  of  Erie  county  In  full  com- 
pensation toT  all  services  rendered  by  them. 
L.  IMD,  eb.  »M:  I>  IMI,  cb.  :)ST:  I.  IBOS.  cli.  HI.    In  >ff»rt  Sept.  1. 1903. 

f  SS.  Whea  sheplV.  eouBtattlc,  etc.,  la  met  ■■  cFlrr. 

A  sheriff,  deputy  sheriff,  or  conatable,  attending  a  term  of  a 
nmrt  at  record,  must,  when  required  by  the  court,  act  as  crier 
(herein:  and  he  is  not  entitled  to  any  additional  compenaaDou 
for  that  s^rrice. 

U  ilH7.  rh.  410.  iwrl  of  I  43  M  Edm.  US),  im'd. 

I  »3.  [An'd,  188H.  1800.]  Caatodr,  chkrve  mad  oontrol  »t 
tkr  DEa.!!!.   ItouliB,  fllpH,  recurda,  pitpen,   ete. 

The  seals,  books,  91es,  records,  papers  and  documents  of  the 
«ni>eriiir  court  of  the  city  of  New  York,  the  court  of  common 
[ileas  for  the  city  and  county  of  New  York,  the  superior  court  of 
Bnffalo.  and  the  city  eourt  of  Brooklyn  sbatl  be  deposited  in  the 
r.fB.-ps  of  the  clerks  of  the  several  counties  In  which  said  coortH 
hiive  heretofore  eiisted,  and  shall  be  kept  and  preserved  bj  anid 
clerks,  separate  and  apart  from  the  other  books,  recordn,  papera 
and  documents  in  Iheir  respective  offlceR.  and  shall  be  kept  in 
charge  of  special  deputy -clerks,  to  be  designated  by  aaid  county 
rlerka.  so  as  ti;  be  readily  aeceaaible  for  inspection;  and  the  jus- 
tices of  the  supreme  court,  and  the  said  clerks  of  the  aaid  several 
counlicB,  respectively,  shall  have  the  same  |>owers  with  respect  to 
the  said  books,  files,  records,  papera  and  documents  as  the  judges 
sad  clerka  of  said  superior  court  of  the  city  of  New  York,  and  the 
conrt  of  common  pleas  for  the  city  and  county  of  New  York,  the 
Kuperior  court  of  Buffalo  and  the  city  court  of  Brooklyn,  re- 
■pectively,  had  and  possessed  in  reference  thereto. 

i  94.  (AVd,  1896,  1S»T.1  laterpretiin  forVoarts  of  record 
l>  Kl>«a   coaatr. 

The  justices  of  the  supreme  court  for  the  second  judicial  dis- 
trict residing  in  Kings  county  or  a  majority  of  them,  way  np- 
pcaat  an  interpreter  or  interiireters  to  attend  the  terms  of  tl.c 
inirta  of  record,  eicept  the  county  I'ourt  and  aurrogate's  court, 
hfld  in  that  county,  at  which  Lssues  of  fact  ure  triable,  and  fix 
I  he  salaries  of  such  interpreters  who  shall  hold  oSlce  during 
Kood  behavior. 

I.  ISSD,  cb.  T24;   L.   I8»T.  rb.  83.     In  FffHt  Uircb  33.  IWT.     Sn  p«t.   t  300. 

t  SB.  lAai'd,  18»S.]  AttCBdaats  aad  meaaeDSera.  bai*  np- 
■■iBted  la  Kins*  eonalr. 

The  jiiBti<-ea  of  the  supreme  court  for  the  second  judicial  dis- 
trict rAidin^  in  Kii^gs  county,  or  a  majority  of  Ihem;  the  county 
jndjces  of  Kings  county  and  the  surrogate  of  Kings  county  may 
■ppoint,  and  at  pleaanre  remove  all  attendants  and  messengers, 
and  conrt  officers  in  their  respective  courts  in  aaid  county. 
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I  Ott.  Dntlea  of  ppntonn  ■ppolDtcd  ander  Immt  ■retl'va. 

Koch  of  the  pemoDs.  appointed  an  prciuTib^  in  the  last  aecticv,    ' 
must  atWn^.  from  Jay  to  dK.v.  the  tprniH  and  nittinKs.  within  tb« 
county  of  Kintn.  of  tlie  roiirt  to  which  he  in  nanlgafi,  to  prettervr 
order,  and  to  porriirm  whatever  aervicen  may  be  required  of  hJDB, 
by  the  judxe  ijrenidinK  thereat. 

1  »T.    [Am'd,  ISftS,  ISftO,  IMM,  lOOS,  1»M,1 
tify  canBlahlcn,  el  oeterB,  to  attend  soBrts. 

The  sheriff  of  «ach  cannty,  except  New  Xorii  uid  *cittf , 
muat  within  a  reasonable  time  before  the  sitttOK.  in  hie  covntr, 
of  any  term  of  court,  notify,  in  writing  or  pereonally,  as  many 
constablea  or  deputy  aherifh  of  hia  county,  as  be  deeias  iMcea- 
sar?,  to  appear  and  attend  apon  the  term  dnrlDK-  its  setting. 
In  addition  to  such  constableB,  or  deptrty  aherirfs,  the  jnstieea 
of  the  supreme  court  of  the  eighth  Judicial  district  residltis 
In  the  county  of  Erie,  or  a  majority  of  them,  shall,  fn  thetr 
discretion,  appoint  and  at  their  pleasure  may  remove  one  or 
more   court   officers,    whose   duty   It   shall   be   to    attend    at   the 

SQstices'  chambers  and  at  special  terms  of  the  supreme  court 
leld  in  said  county  of  Erie.  Such  officers  shall  poMess  aO 
the  powers  of  officers  designated  by  sheriffs  to  attend  apOD 
courts,  snd  shall  each  receive  a  salary  not  to  exceed  one  thou- 
sand two  hundred  dollars  a  year,  to  be  paid  in  equal  monthly 
pajmentB  by  the  treasurer  of  the  county  of  Erie.  The  sheriff 
of  said  county  of  Erie  Khali  not  be  required  to  attend  or  dee- 
ignate  aoy  officer  to  attend  at  justices'  chambers  or  at  spe- 
cial terms  of  the  supreme  court  held  in  said  county  of  Erie 
unless  requested  no  to  do  by  (he  juatice  presiding.  Bach  of 
the  justices  of  the  supreme  court  residing  In  Kings  county 
may  appoint  and  at  pleasure  remove,  a  clerk  to  such  ju!itice 
at  a  salary  not  exceeding  two  thousand  five  hundred  dollars 
a  year,  to  be  raised  and  bald  In  the  same  manner  as  the  sala- 
ries of  attendants  and  officers. 
L.  ins,  eh.  *Wi  L.  iMi.iih.niiL.  ino.  th.  ni|i.iNt,  oh.>nii-nKA.7«.  b 

•ffWIt  X*J  U,  IK*. 

I  R8.    [Am-d.  IWHt.]     Number. 

In  any  county  where  lUo  fonipeiisation  of  such  atlendants  is 
now  fixed  by  stntlitc  nt  fht-  sum  of  three  dollHra  ptr  day  and 
mileniie.  the  number  nf  nltendatitii  to  lie  anpnlnled  for  nay  one 
term  of  I'Oiirt,  purmiailt  to  the  last  prfceding  secUon,  sba)!  not 
excot'd  eiirhtfpn. 
a  R,  H.  SNn,  {  S4:  L.  1A03,  cb.  niT.     In  eHivt  S<vt.  I,  1D03. 

I  9».   [Am'd,  IDOD.]     rennlty   for  ■rKleot  of  «n<>pr  !•  a«> 

Eni'h  constnblp  nr  deputy  slieriff.  snasonnbly  notified,  as  pre- 
BcrilH'd  in  the  lust  two  sfctioiis,  iiiast  ntiend  the  term  socord- 
inftl.v;  and  for  eiirh  day'fl  iiesrliv't  he  mny  be  fined  by  the  eourt, 
at  the  term  whirh  he  vraa  notified  to  attend,  a  sum  not  exceed- 
ing liTO  rtnllnrB. 
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EXECUTION  OF  MANDATES. 


CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  SheriflT,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 


TITLR  III — IfipllHllaB  sf  tlie  furcffoUR  PratUlM*  lo  tha  FrMMdlkn  af  > 

itira  anil  llahllllUa  of  u   UcaalaK  aarl  Oil 
vap*<-llT«l),  ToBchlif  th*  MatUn  laelmiai  li 


TITLB  IF.-Pvwen.  Datira  anil  llaMIlUaa  of  u   UcaalaK  aarl  <MI«iu 


Cbaptar. 


103.  UabUllj  for  iiPBlr.'t   In  tverM   prowpdlnga. 

IM,  Sheriff  ma/  (wuiBand   Ite   pnner  of  the   oountj,   to  OTcrram*    w 

im.  Nimea  at  irUKrn  lo  b*  <>mint<l. 

IW.  Trial  of  iHalm  of  t1IL«  b;  thltd  peraoD,  lo  proMrtr  Hli*d  br  aliailS. 
IM.  Kspanira.   bow  iMld. 

i  lOO.  Sh^ria  to  fnmlHli   prrtnln  mlnntt-. 

A  shtTlIT,  lu  ivhom  n  Diamlftte  of  any  deocriptiou,  Is  deliyered 
lo  bf  i-\i'i-iili-il.  iiiiiHl.  ivitlioiit  ootii|M>iiiiulio]i.  Riv(>  tu  Ihi>  person 
derncriiis  the  mini',  if  n-iiuirtil,  R  minute  in  writing,  ait;ned  by 
the  KliiTifT.  HiMi'ifyinn  llic  uiiiiir'H  i,t  tiic  |iarlii'B.  llii-  ki'ihtbI  aa- 
iQrr  of  Th<'  iiiii[iiliit<-.  mid  th<>  ilny  mill  Iii>ur  of  rit'civiDK  tli«  aame. 

i  191.  (Am'd,  IKTT.J    Co»y  of  pr«<i»ii,  e(e„  to  be  delivered 

A  sherlif  or  otber  uffictr.  sprviiitt  a  majidate.   lunBt,   upon   the 
reqiieflt  of  'he  pemon  Herved,  deliver  to  him  a  cop7  thereof,  with- 
out (KimpenBatloD. 
Id.,  I  7«. 

I  lOX.  [Am'd,  1S7T.]  Shertfl  lo  execnte  uroeeaa,  eto.t  nar 
vetarn   br    naall. 

.\  aheriff,  or  other  olGt^er,  lo  whom  a  mandate  is  directed  and 
delirpred.  muBt  eiecnto  the  name  aeconlinK  to  the  command 
thereof,  nud  make  return  lliereou  of  his  proceed  inns,  under  his 
hand.  For  a  violHtion  of  thin  prorisi<in,  he  in  liable  to  the  party 
•ntricvcd.  for  the  damoReB  Nimtained  by  bim:  in  addition  to  sUT 
fine,  nr  other  piiainhment  or  proccfdine,  niitliorized  bj  law.  A 
Buindate  directed  and  delirere<l  to  a  sheriff  may  be  returned,  by 
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dpposlling  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrnpper,  addressed  to  the  clerk,  at  the  place  where  hia 
office  is  Hitiiuted;  unl^Bs/the  officer,  making  the  return  in  the 
name  ot  the  sheriff,  resides  in  the  place  where  the  clerk's  office  ia 
■ituated. 

f  lOS.  (Am'd,  1877.]  Uabllllr  tor  ncvleet  in  apcclal  *r^ 
eevdlncB. 

A  ataerilF,  or  othpr  offlepr,  to  whom  is  delivered  (or  Ben-ice  or 
ezecutioD.  a  mandate,  authorized  hj  law  to  be  issunl,  b;  a  judge 
or  other  officer,  in  a  special  proceedlug,  who  wilfully  neglects  to 
exec^utP  the  Bsme,  maj  lie  fined  by  the  jadge,  in  a  Bum  not  ei- 
ceeding  twenty-five  dollars,  and  is  liable  to  the  parly  aggrieTed 
Tor  bis  damages  siiHtaiued  thereby. 
2  R.  8.    Wl.  I  3  <2  Edm.  ETl). 

1  104.  Sheriff  mil}'  command  the  WAwer  ef  the  csaatj-,  l« 

ir  a  HberifT.  to  whom  a  mandate  ia  directed  and  delivered,  finds, 
or  has  renBon  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  lie  may  comtuand  all  the  male  persona  in  his 
COUQIf,  or  as  mnay  as  he  thin];*  proper,  aiid  with  sDCb  arms  as 
he  directs,  including  any  military  organlxation  armed  and 
equipped,  to  assiHt  him  in  orercoming  the  resistance  and.  if  nece8~ 
eary.  in  B.rreHtinK  aod  coofininK  the  resisters,  their  aiders  and 
abeltors,  to  be  dealt  with  according  to  law. 

2  R.  S.    411,  1  KO  (2  Edm,  *ba;  3  a.  B..  Dili  ed.,  TM). 
I  loo.   NBineB  of  reiiliilerB  to  be  eertllled. 

The  sherilT  must  certify  to  the  court,  from  which  or  by  whose 
authority  the  mandate  was  isBOed,  the  naraes  of  the  resisters. 
their  aiders  and  abettors,  ns  far  as  he  can  asct  "  ■  ■■ 
the  end  that  they   may  be  punished   for  tbeii 

M.,  I  SI.  am'd. 

I  lAA.  Panlalmenl  for  refnalnv  to  aaalat. 

A  pfTson,  commanded  by  a  sheriff  to  asBlst  him,  as  prescribed  in 
the  iBBt  eection  but  one,  who,  without  lawful  cause,  refuses,   or 
'    's  guilty  of  a  misdemeanor. 

g  lOT.   GoTernor  may  order  oat  ■allltarr. 

the  governor,  that  the  power  of  a  county  will 
._.,  o  enable  the  sheriff  thereof  to  serve  or  execute 
tlie  process  or  other  mandates,  delivered  to  him,  he  tnuat,  on  the 
application  of  the  sheriff,  order  such  a  military  force,  from  an- 
other county  or  eountlea,  as  Is  necessary, 
w,.  I  83. 

)  106.  [Am'd,  1(<9S.1  Trial  of  claim  of  tide  fer  third  per- 
son, 1o  property  Belsed  by  aherlff. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  vaUdtly  of  a 
claim  of  title  to  or  of  the  riclit  of  poBscBSiou  of  goods  or  effects 
BoiEed  by  hitn  by  virtue  of  n  niandale  in  an  action,  interposed  by 
H  person  not  n  party  to  the  aclinii,  the  trial  must  he  conducted 
in  (he  following  manner,  except  as  otherwise  specially  prescribed 


'XS' 


c.  a,  I.  1  TRIAL,  ETC.  §  109 

1.  The  sheriff  mnat  from  time  to  time  notity  bb  maDj  per»on« 
to  attend  &s  it  is  neoetiBBry  ia  order  to  forio  a  jur;  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  county  court  of  the 
county,  or  in  the  city  and  county  of  New  York,  ia  the  supreme 
court,  to  try  the  validity  of  the  clBim. 

2.  Upon  the  trial,  witnesses  may  be  eiamined  in  behalf  of 
th(>  claimant  nnd  of  the  party  at  whose  instance  the  properly 
dsimcd  was  taken  by  the  Bherilf.  For  the  purpose  of  comjielllng 
»  witness  to  attend  and  testity,  the  sheriff,  uiJon  the  application 
«if  either  party  to  the  inqulattion,  must  issue  u  subpoena,  as  pre- 
scribed in  section  854  of  this  act,  and  with  like  effect;  except  that 
•  warrant  to  apprehend  or  commit  a  witness,  in  a  ease  specified 
In  section  855  or  section  K3Q  of  this  act  may  be  issued  by  s 
Judge  of  the  court  In  which  the  action  is  brought,  or  by  the 
eoDDty  judKc. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
Vttness,  produced  by  either  party,  must  be  sworn  by  the  presiding 
officer,  and  eiamined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  fcallty  of 
perjury  in  a.  like  case  and  is  punishable  in  like  manner  as  upoD 
tlie  trial  of  a  civil  action. 

L.  use,  (h.  940. 

I  loa.  [AiB-d,  1895.]       Espenaes,  how  p>l4. 

I'pon  iiuch  a  trial  there  are  no  costs;  bnt  the  fees  of  the  sheriff, 
JDroTB  and  witnesses  must  be  taxed,  b;  a  jndRe  of  the  court  or  the 
county  judge  of  the  county,  and  must  be  paid  as'  follows: 

1.  ir  the  juiT  by  their  verdict  find  the  title  or  the  riifhf  of 
pOHSeesioQ  to  the  property  claimed  to  be  in  the  cislmant.  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  alt 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  risht  of  possession  to  only  a  part 
of  the  proper^  claimed,  to  be  in  the  ctBimant;  each  party  must 

ey  his  own  witnesses'  fees,  nnd  the  sheriff's  and  jurors  fees  most 
paid,  one-half  by  each  party  to  the  inquisition. 
Before  notifying  the  Jurors,  the  sheriff  'may.  In  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  rieimsit  with 
him  such  reasonable  sum,  as  may  be  necesHnry  to  cover  his  le^nl 
fees,  and  the  jurors"  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
few,  lawfnlly  chargeable  to  that  party,  as  prescribed  in  this  Bec- 

U  UW,  <ai.  9M.    Bm  8  &  &  «,  1  12;  If  «>T-8,  14U« 
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PRISONERS.  ETC, 


„,  — leylDg  to  jail,  itiil  mmmltllnc  ■  pilwncr. 

i.  Jails;   Jail  dlaclnlloe;   sod   reiulAllau  coDccrnlDg  tM  codPmibi 

BDd  ore  of  prbonen. 
S.  Temponrj  Jalli,  aad  cemponrj  FomoTal  of  prfvoDen  fFom  lalL 
4.  JbU  llbertl«:  escapei.  '^ 

B.  AfUon  upon  and  aalgniDani  a(  a  bond  fot  Jail  tlli«U«t. 

ARTICLB  riHST. 

Arreiting,  convesft^  to  jail,  and  committing  a  pritoner. 


118.  E 

i  no.   PrlBOmer,  bow  kept. 

A  porHou  arrested,  by  virtue  of  an  order  of  arrest,  tn  an  actioa 
or  Hpoclal  proceeding  brought  in  a  court  of  reconJ:  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record:  or 
Burrendcred  !n  exoneration  of  hia  bnii;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  b.T  law.  and,  except  as  other- 
wise prescribrd  in  tlie  next  two  sections,  at  his  own  expenBe. 
until  be  satiHfic-a  tlie  juil(;meut  rendered  aeainst  him,  or  a  di»- 
cbartred  accortlint;  to  Inw. 
1  R.  B.  370.  H  TS  and  IT  (3  U.  S.,  Sth  e<l.,  SM:  2  Bdm.  3»i).  oouoUdated 

I  111.  (Am'd,  IKM).]       ImiirlHonment  on  t-xePBtloB. 

No  person  shall  he  imprisoned  within  the  prison  walla  of  any 
jail  for  a  longer  period  tliiiu  tliri-c  ininnhs  under  an  execution  or 
any  other  mnndnlf  ngainst  the  jjertoii  to  enforce  the  recoTery  of 
a  sum  of  mont'y  Ifs^  thnn  five  hunilred  dollars  in  amount  of  nn- 
e  for  eontpiupt  of  eotirt  in  the  non- 

,    —   lel  fees  in  a  divorce  cane  where  the 

.x>  to  be  |i:iid  is  less  thnii  the  Rum  of  live  iiundred  dollara; 

and  where  the  amount  in  either  of  noid  cosck  1»  five  hundred  dol- 
lars or  over,  such  imprisoument  shall  not  continue  for  n  longer 
period  than  six  months.  It  shnlt  Ite  Hie  dtil.v  of  (lie  sheriff  in 
whose  custody  any  such  person  is  iield  to  (iim'hurce  such  person  at 
the  expiration  of  snicl  respective  periods  without  any  formal  ap- 
plication heinc  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a.  longer  period  than  six 
months  Ui>oD  on;  execution  or  other  mandate  afcBiust  the  person, 
and  no  action  shall  be  commenced  against  the  sheriff  upon  a 
bond  Riven  for  the  jail  liberties  by  such  jwrson  to  secure  the  bene- 
fit of  such  lilwrlies.  as  provided  in  articles  fourth  and  fifth  at 
"  '     title  for  an  escape  made  after  the  exjiirntion  of  six  tDontli«i' 


_.  _ __ _.     .      withstanding  Knch  a  di^<chB^ge  la 

.  ...r  of  the  above  cases,  the  judgment  creditor  in  I  he  execution, 
_r  the  person  at  whose  Instance  the  said  mandate  was  issned,  has 
the  BQme  rcmi-dy  against  the  property  of  the  person  imorisoDed 


jitRer 
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which  he  bad  before  Bocb  execution  or  mandate  was  iasued;  but 
tbe  prisoner  sball  not  be  again  impTUoned  upon  a  like  proceas 
iasnc^  in  the  Mme  action  or  arrosted  in  an;  action  upon  anr  judg- 
ment nnder  whioli  the  same  may  have  been  xranted.    Except  in 

e  bereinbefore  Hpeeified  nothing  in  this  section  shal]  effect  a 

" 1  tor  contempt  of  court.  ■ 

L.    ISaS.    cll.    nZ.     See    H    1ST,    14M,    2202.    303S. 

I  lis.  [Am'd,  1S8S.]      ld.|   la   other  «autl«^ 

In  any  countj,  if  a  prisoner,  actual^  conHned  in  jail,  makea 
oftth  before  the  sberiff,  Jailer,  or  depot; -jailer,  tliat  he  la  unabl* 
to   enpport   bimeelt  during   hU   imprisonment,   bis   support   ia   a 
OooDty  charge. 
1^  IBTB,  Cb.  3K.  H  1  aid  *■ 
I  llU.  ChKVCCB  for  food,  etc,  nlieB  prohtbltrd. 

A  aheriS  or  other  officer  shall  not  charge  a  person,  nhom  hv 
has  arrested,  with  any  sum  of  money,  or  demnnd,  or  receive  from 
him  monef,  or  any  valuable  thing,  for  any  drink,  victuals  or 
othor  thing,  fomiBbed  or  provided  for  the  officer,  or  tor  the  piia- 
oner,  at  any  tavern,  ale-bouse,  or  public  vlctoaliog  or  driokinc 

3  S.  8.  US,  i  1  (3  R.  S„  atb  ed..  721:  2  Edm.  4M). 
f  11-4.  Also  far  vrkltlnv  (or  prlnoncr. 

A  sheriff  or  other  officer  shHll  not  dentand  or  receive  from  a  per- 
son, arretted  by  him,  while  in  his  custody,  a  gratnlty  or  reward, 
apon  any  pretence,  for  keeping  the  prisoner  out  of  Jail:  for  going 
iriih  bim  or  waiting  for  hita  to  find  bail,  or  to  agree  with  his  ad- 
versary: or  for  any  other  purpose. 

M..  I  a,  .m  d. 

g  IIB.   Ratea  of  charves  tor  lodKlDv,  etc. 

If  a  person  arrested  ia  kept  in  a  house,  other  than  the  jail  of  the 
county,  the  officer  arresting  hiin,  or  the  person  in  whose  custody 
he  is.  shall  not  demand  or  receive  from  him  any  greater  sum,  for 
lodging,  drink,  victuals,  or  any  other  thing,  than  has  been  there- 
tofore prescribed  by  the  court  of  sessinus  of  the  county;  or,  if 
no  rate  has  been  prescribed  by  the  court  of  BCBsions,  than  is  al- 
hjwed  by  a  justice  of  the  peace  of  tlie  same  town  or  city,  upon 
proof  that  the  Iodgin|c  or  other  thing  was  actually  furnished,  at 
the  request  of  the  prisoner.  And  stich  an  officer  or  person  sball 
not,  in  any  case  or  upon  any  pretext,  demand  or  receive  corapen- 
mtH>n  for  strong,  spirituous,  or  fermented  liquor,  or  nine,  sold  or 


'^» 


deUvered  to  the 
H.,  f  a. 

I  lie.   PrlsoBvr  uar  seBd  for  neoesaBrlfa, 

A  prisoner  HO  kept  in  a  house,  may  send  for  and  have  beer,  ale, 
cider,  tea,  coffee,  milk,  and  necessary  food,  and  such  bedding, 
Unen  and  other  necessary  things,  as  he  thinks  fli,  from  whom  he 
[deases  without  detention  of  the  same  or  any  part  thereof  by,  or 
paying  for  the  same,  or  any  part  thereof  to,  the  officer  arresting 
biin,  or  the  person  in  whose  custody  he  is. 

Id.,  I  4. 

I  IIT.   CbarK"  for  rent,  etc,  prohibited. 

A  sheriff,  jailer,  or  other  officer,  shall  not  demand  or  receive 
money,  or  any  valuable  thing,  for  chamber  rent  in  a  jail;  or  anr 
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fee,  compcDsnlion,  or  reward,  tor  the  commitment,  detaining  Id 
custody,  release,  or  dlscharfc^  of  s  prisoner,  otber  than  the  fees 
expressly  allowed  therefor  by  law.  ' 

Id.,  I  D. 

I  llR.  PrlBOBvr.  how  convered  to  i«II  tkropsb  anather 
eoauty. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  coa^fy  bis  prisoner  tbrousb  one  or  more  other  countiea,  in 
the  ordinnry  route  of  troTel,  from  the  place  where  the  prisoner 
was  arreHti'd.  to  the  place  where  he  is  to  be  delivereil  or  confined. 

I  X19.  OHcer  or  prlnonpr  not  Ilitble  t*  arrciit. 

A  oriaoner  bo  conveyed,  or  the  officer  havinn  him  in  custody,  ia 
t  in  any  cirll  action  or  si)eclal  pro<!eeding,  whili:- 
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.Ulfll  prlsoiiBn  to   Iw  1 


Iw  kept  Minnl*. 


IM.  SberUt  anawqnbls  for  Iheli  mcadr, 

1  lao.  Joll  In  New  Vorlc  elty. 

The  building  now  need  as  a  jail  in  the  city  of  Kew-Tork,  for 
the  MiDfiiiEment  of  pmonen  In  (^ivil  causcB.  shall  continne  to  be 
the  jail  of  the  cit7  and  county  of  New-York,  (or  the  confinptnent 
at  TOch  pereouB;  and  the  sheriff  of  the  city  and  county  of  N*w- 
Tork  shall  have  the  cnstody  thereof  and  of  the  prisoners  in  ths 


1  H.  H.   us     in   (1 


..  S..  01 


t  121.  Jalla  In  other  coantlei. 

The  bnildings,  now  used  as  the  Jails  of  Iho  olher  counties  of  the 
Stale,  shall  continue  to  be  the  jai'?  of  those  coitnlii-s  respoctiTely, 
until  other  bnlldingB  have  been  designated  or  erected  for  that 
purpose,  according  to  law:  and  the  sheriff  of  each  couuty  shall 
hire  the  cnstody  of  the  jail  or  jails  of  hts  eountyi  and  of  the 
prisoners  in  the  same. 

Id.,   g   13,    ud   plrt  at   I   R.   B.  380.    I  IB. 

i  123,   Hllher  of  ■everBl  lullii  mnr  be  nsed. 

The  sboriff  or  a  county,  in  which  there  is  more  than  one  jail, 
may  confine  a  prisoner  in  either:  and  may  remove  him  from  one 
]»il  to  another,  within  the  county,  whenever  he  deems  it  neces- 
sary for  his  safe  keeping,  or  for  his  appearance  at  court. 

U.,    I   24. 

1 133.   Civil  and  CFlmlnal  prlnoner*  to  be  liept  Heparate. 

A  prisoner,  arrested  in  a  civil  cause,  must  not  be  kept  in  a  room, 
ip  which  any  prisoner,  detained  on  a  criminal  charge  or  convic- 
tion. 1b  confined. 

Id.,  I  8. 

I  124.   Haleii  ud  tenalca  to  be  kept  aepante. 

Male  and  female  prisoners  nmet  not  be  put  in  tbc  same  room; 
except  that  a  husband  and  his  wife  may  be  put  or  kept  together, 
in  a  room  wherein  there  are  no  other  prisoners, 

U.,  1  10,  UD-d. 

I  US.  PenaltleB. 

A  sheriff,  or  other  officer,  who  wilfully  violates  anv  of  the  fore- 
winit  provisioDi  of  this  title,  forfeits  to  the  person  amtrieved. 
iwhie  donages.    He  is  also  pillty  of  a  misdemeanor,  and  shall 
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bp  punished   accordingly.    A  cooTictioo   aleo  operfttee  er   a   for- 
feiture of  bis  office. 
2  R.  S.  42S,  i  11. 

1  ise.  J»ll  phrsiclan. 

The  board  ot  superviBara  of  each  couDty.  except  New-Tork. 
mast  appoint  Bome  reputable  physician,  dnly  authoriied  to  prac- 
tice medicine,  as  tbe  pnyeician  to  the  jail  ot  the  county.  IC  tbere 
is  more  than  one  jiUl  they  must  appoint  a  physician  to  each. 
The  common  council  of  the  city  of  New- York  must  nppoiut  a 
aimilar  phyHician,  to  the  Jail  of  that  city  and  county.  The  phyai- 
cian  to  a  jail  holds  bia  office  at  the  pleasure  of  the  board  which 
appointed  tiim,  except  in  the  county  ot  Kings.  In  that  caaatr,  tha 
term  of  bis  office  is  three  years. 
Id.,  part  or  I  as.  ■■  mrnliaed  bj  L.  IMQ.  cb.  US. 

g  13T.   lAna'd,  ISMS.]       RemoTal  ot  nick  prlmnen. 

tf  tbe  physician  to  a  jail,  or,  in  case  ot  a  vacancy,  a  physidan 
acting  as  such,  and  the  warden  ur  jailer,  certify  In  writing,  that  a 

C'  .oner,  confined  in  the  jail  In  a  civil  cause,  la  in  such  a  state  of 
ily  health,  that  hia  life  will  be  endangered,  noless  he  is  re- 
moved to  a  hospital  for  treatment,  the  county  judge,  or,  io  tbe 
city  and  county  of  New  York,  one  of  the  Justices  of  ttie  supreme 
court,  must,  opou  application,  make  an  order,  directing  the  re- 
moval of  the  prisoner  to  a  hospital  within  the  c«nnty,  designated 
by  the  judge;  or.  if  there  la  none,  to  auch  nearest  hospital  aa  the 
Jndge  directs;  that  the  prisoner  be  Itept  In  the  custody  of  the  chief 
officer  of  the  hoHpitai,  until  be  has  sufficicntl.v  recovered  from  his 
illneBs.  to  be  safely  returned  to  the  jail;  that  the  chief  officer  of 
the  hospital  then  notify  the  warden  or  jailer,  and  that  tbe  latter 
thereupon  resume  cuatody  of  tbe  prisoner.  If  the  prisoner  actu- 
ally escapes,  while  going  to,  remaming  at,  or  returning  from  tbe 
hospital,  a  new  execution  may  be  issued  against  his  person.  If  he 
was  in  hia  custody  by  virtue  of  an  eieculion;  or,  if  he  waa  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  ot  arrest 
may  be  granted,  upon  proof  by  affidavit  of  tbe  facts  spectfled  in 
this  section,  without  other  proof  and  without  an  undertakliig. 
L.  IMS,  fb.  S4e. 

1  laS.  Sale  of  liquor  Id  JbIIh. 

Strong,  spirituoas,  or  fermented  liquor,  or  wine,  shall  not,  on 
any  pretence,  be  sold  within  a  building  used  and  established  aa 
a  jail.  Spirituous,  fermented  or  other  liquor,  except  cider,  and 
that  quality  of  beer  called  table-beer,  shall  not  be  brought  into  a 
jail  tor  tbe  use  ot  a  person  confined  therein,  without  a  written 
permit  by  tbe  pliyeician  to  the  jail,  which  must  be  delivered  to 
and  kept  by  the  keeper  thereof,  specifying  the  quantity  and  kind 
of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  for 
whom,  and  tbe  time  during  which  the  same  may  be  furnished. 

2  S,   8,   428,   1   29. 

t  120.  Pepmit,  -when  Brnnted. 

Sach  a  permit  sfaati  not  be  granted,  unless  the  physician  is  aatla- 
fied.  that  the  llciuor  allowed  to  be  furnished  is  neceasary  for  the 
health  of  the  prisoner,  for  whoae  use  it  Is  permitted,  and  that  fact 
must  l>e  stated  in  tbe  permit. 

M,,   i   SO. 

I  130.   Penalties  tor  vtolKtlOB. 

A  person  who  hringa  into  or  sella  in  a  jail,  strong,  apirituona, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  pr^ 


Tlaions  of  this  article;  or  a  sheriff,  kemei  of  a  Jail,  aMlttant- 
ke«per,  or  an  officer,  or  peraon  empioyed  in  or  abont  a  jail,  who 
knowmgl;  ■affeni  liqaor  or  vine  to  be  lold  or  uwd  therein,  qpn- 
tmry  to  this  article,  la  fpiilt^  ot  a  miBdemeaaor,  and  shall  be  pnn- 
iihnl  accordingly.  A  conrictioD  also  operates  as  a  forfeiture  of 
big  office. 
I  B.  8.   4SB,  I  81. 

I  131.   fferrlee  of  papers  tin  prlaoser. 

A  iheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  apecial 
proceediDK.  directed  to  a  irisoiter  in  his  cuatody,  la  lawfullr 
■erTed,  or  to  whom  anch  a  paper  ia  delivered  for  a  prisoner,  muat, 
within  two  daya  thereafter,  deliver  the  aame  to  the  prisoner,  vlth 
■  note  thereon  of  the  time  of  the  Berrice  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  "r  violation  of  this  section, 
the  aheriff  or  jailor,  Knil'y  thereof,  is  liable  to  the  prisoner  for  all 
damaECB  ocoasloned  thereby. 
Id.,  I  SZ,   am-d.    Bet  poat,  |  TS». 

I ISS.   t^inm  to  permit  soveaa  far  tkM  parpoa*. 

Subject  to  reasonable  regnlationa,  which  the  sheriff  may  estab- 
fidi  for  that  porpoae,  a  aheriff.  Jailor,  or  other  officer,  who  has  the 
enatody  of  a  prisoner,  most  permit  ancb  aeceas  to  him  aa  is  neces- 
■ary,  for  the  peraonal  service  of  a  paper  in  an  action  or  special 
pPDceedinK,  to  which  the  priaoner  ia  a  party,  and  wbl<:fa  muit  b* 
iieTBonally  served. 

1 133.  FrlaoBrm  ander  t'nlted  States  proeesa, 

A  aheriff  muat  receive  liito  his  jHil  and  kwp  a  priaoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  iSHiicd  by  a  court  of 
record,  instltoted  under  the  autliorlty  of  the  United  States,  until 
he  is  diacharxed  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was, committed  by  virtue  of  a 
niandste  in  a  civil  action,  Issued  from  a  court  of  the  State.  The 
jheriff  may  receive,  to  his  own  use,  the  money  payable  by  tba 
Uoitcd  States  for  the  use  of  the  jail. 

1  B.  B.  443,  I  M  (3  B.  S.,  Sib  ed.,  T43;  2  Edm.  *tS). 

1 134.  Sk«plA  >KawerBbl«  f*>  tkdr  traatodr. 

A  sheriff  or  jailor,  to  whose  Jail  a  priaooer  is  committed,  aa  pM- 
scribed  in  the  last  section,  is  anawerable  tor  his  safe  keeploK,  ts 
the  conrts  of  the  United  States,  according  to  the  laws  thereof. 

Id,   I  «.  ^ 
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ARTICLE!  THIRD. 

Temporary  jaiU,  and  temporary  removal  of  priaonertfromjiaL 

'  ISe'  Deilcniitloii.   bgw   iDiinUttl. 

iX.  PtKinera  llre»Sj''opon    JnlTubtrt™!.     '  '  "    ■ 
130.  Jail    llbprtif*    Co    ntgoDW.    wbo    became!   «dUU«<I    t 

141.  WbeD   dealgnntlon   to   ba    reroked.   etc. 


(  are. 


■  dDtr  tbcnoB. 


I  138.  [AM'd,  18VS.]  ^'hen  J«II  becomei  SBtt,  etc.,  &■- 
other  to  be  deBlsnB.tea. 

If  there  is  no  jail  in  a  county;  oi  the  jail  becomes  unfit  or  un- 
Bate  for  the  confinement  of  some  or  all  of  the  iirisooers;  or  is  de- 
stroyed by  Are,  or  otherwiBe;  or  If  s  pMtiletitial  disease  breaks 
oat  in  the  jail,  or  in  Ibe  vicluitr  of  the  jail,  and  the  phjsician  to 
the  jail  certifies  that  it  is  likely  to  endantrer  the  health  of  aaj  or 
all  oC  the  prisoners  in  the  jail;  the  county  jud«e,  or,  in  the  city 
and  county  of  New-York,  the  presiding  justice  o*  the  appellate 
division  of  the  supreme  court  of  the  first  department  inillt,  by  an 
instrument  in  writinic,  filed  with  the  clerk  of  the  county,  desis- 
nate  another  suitable  place  within  the  county,  or  the  jail  of  a. 
contiguous  county,  for  the  confinement  of  some  or  all  of  the  pria- 
oners,  as  the  case  requires.  The  place  ao  deslRnated  thereupon 
becomes,  to  all  intents  and  pnrposes,  except  as  otherwise  pre- 
scribed in  this  article,  the  jail  of  the  county  for  which.it  has  Iwen 
60  de»iiniated,  and  the  purposes  expressed  in  the  laatrumeut  dea- 
ignating  the  same. 

L.  ISSC,  eh.  MS:  S  B.  B.  *3S.  ian,  I)  14.  26  and  ei  (1  B.  S.,  Btta  ed.. 
TZS;   1   Edm.    MT,    448),    miuaUdilcd,    irltb    imeDdiiieiiti. 

I  138.  DeiilVBIItloti,  hoir  UBiiiilled. 

The  deaignatiou  may  be  modified  or  revoked,  by  the  Judge  mak- 
ing the  same,  by  a  like  instrument  in  writing,  filed  with  the  clerk 
of  the  county. 
Id.,    I    15.    imd. 

I  137.   CopT  of  deBlBDKllon   to  b«  served  •a   the   ■fecrIK, 

elp. 
The  county  clerk  must  serve  a 

lifled  hy  him,  under  his  official  si ,  „.  .. ^,.  „^ 

the  juil  of  a  contiguous  county  so  designated.  The  aheriff  of  that 
county  must,  upon  the  delivery  of  the  sheriff  ol  the  county  for 
whifh  the  designation  is  made,  receive  into  his  jail,  and  there 
safely  keep,  all  persons  who  may  be  lawfully  confined  therein, 
pursuant  to  this  article;  nnil  he  is  responsible  for  their  safe  k(<ep- 
ing,  as  if  he  wis  the  sheriff  of  the  connty  for  which  the  designa- 

Id.,    II  It  Bbd   IT.   coDKdldited,  and  am'd. 

I  188.  Prlsonera  ulreadT  np«a  Jail  llbertlea. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  tb« 
county,   for  which  the  desiKoation   is   made,   he   must,   notwitb- 
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KtaodiDK.  remain  within  those  libertii's;  but  be  may  be  removed  by 
the  sheriff,  to  whom  he  has  giveo  honi  toi-  the  lilivrtieH,  to  the 
jail  or  other  place  bo  designated,  and  confined  therein,  In  a  ease 
where  the  eherfS  might  conBne  hliD  in  the  Inil  of  his  own  cbnDty. 
i  K.  6.  «2S.  430,  I  IS. 

I  ISO.  JkII  IHwrtlen  to  prlnomer,  who  beooMaen  •Btllle« 
tkeF«t«>  b«r*re  reaiovBl. 

II  «  person,  who  ii  aireeted,  before  or  a«er  the  deelgnation,  bj 
the  sheriff  of  the  count;  for  whieh  the  designation  ii  made,  be- 
comes entitled,  after  the  desipnatiou,  and  ))efore  his  removal,  to 
the  liberties  of  the  jail,  he  mimt  be  ncimitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
bnt  he  may  be  removed  by  the  sheriff  to  the  jni],  or  other  place, 
80  desiKiiBted.  and  confined  therein.  In  a  case  where  the  uneiiff 
might  confine  him  in  the  jali  of  his  own  county. 

I  140.  Id.)  to  prlsoBcra  rcnaoTcd. 

If  a  person  confined  in  or  removed  to  the  jail  of  a  contigaoiu 
couDtj,  designated  aa  prescribed  in  this  article,  iiecomes  entitled 
to  the  liberties  of  the  jail,  the  sheriff  of  that  county  must  admit 
him  to  the  jail  liberties,  as  if  he  had  been  originally  arrested  by    - 
Ihat  aheriff,  on  a,  mandate  directed  to  him. 

M.,  I  20. 

I  141.  WIm  dealBDXIoB  to  be  revabed,  etc. 

When  a  jail  ia  erected  for  the  connty,  for  whose  use  the  deaig- 
nation  was  made,  or  ita  jail  is  rendered  fit  and  safe  for  the  coo- 
Gnement  of  prisoners,  or  the  reason  for  ihe  deaiguation  of  an- 
other jail  or  place  haa  otherwise  ceased  to  be  operative,  the  deaig- 
uation must  be  revolted,  as  prescribed  in  this  article. 
M.,  f  n. 

I  142.  Copr  of  rev*««tlOM  to  be  seFved  am  aheHfl)  sber- 
1F>  datr  thrrcoB. 

The  county  clerk  mast  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  otticial  seal,  upon  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  hia  county,  to  bis  proper  jail. 
If  B  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
eouoty,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
lies  of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
oew  bond,  as  if  he  had  been  oriKiually  admitted  to  the  jail  liber- 
lies  in  that  connty;  and  the  bond  given  by  him  applies  accord- 
ingly to  tbone  liberties. 

M..  I   30.    .m  n. 

i  I4S.   Removal  of  prlaoaera  In  ease  of  Are. 

If,  by  reason  of  a  Jail,  or  a  building  near  a  jail,  being  on  fire, 
■here  U  reason  to  apprehend  that  some  or  all  ot  the  prisoners  con- 
fined in  the  jafl,  may  be  injured,  or  may  escape,  the  sheriff  or 
keeper  of  the  jail  may,  in  bin  discretion,  remove  them  to  some 
«afe  and  convenient  place,  and  there  confine  thetn,  until  they  can 
I*  safely  returned  to  the  jail:  or.  If  the  jail  is  destroyed,  or  so  in- 
jured, that  it  is  unfit  or  unsafe  for  the  confinement  of  the  prison- 
cni.  nntil  a  designation  ia  made,  as  prescribed  In  section  135  ot 
this  act. 

Id.,    I    X,    Bm'd.  I  , 
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t   144.   [Am'd,    189S.]    Wtimt    offlcvr   (o  &et   In  ease   of  ab- 

Ir  the  count;  judg^,  or  the  preEidiug  juatlco  of  the  appellate 
dJTisiou  o(  the  Hupreme  tourt  oC  the  first  depHrtment,  Is  absent  or 
unable  to  act,  or  bis  office  is  vacant,  a  desif-netioii,  or  the  revocti- 
tioQ  or  modi&catiau  thereof,  as  preecribei]  in  this  article,  may  be 
made,  in  any  count;,  except  New- York,  b;  the  special  coonty 
Jndge  or  the  district-attorney,  or,  In  tbe  city  and  conaty  of  New- 
York,  by  any  jnstiee  of  the  appellate  diviuou. 
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auticlb  fourth. 

Jail  libertien;  escapm. 
Sh.  10.  JaU  llbertl»  Id  c>.'r«ln  counllea. 


[AiB'a,  1800,  1900,  1802, 

1B04. 

<  145.  [.\ia'd.  1800,  1000,  IBOX,  1004.]  J«ll 
ImlB  csnaUea. 

Thp  following  are  the  liberties  of  thi^  jail  for  each  of  the 
rounlteB  specified,  to  wit:  For  the  eoonty  of  New  York,  the 
fflioJe  of  said  county.  For  the  county  of  Onondaga,  the  whole 
of  the  city  of  ByrHcuse.  For  the  county  of  Monroe,  the  whole  of 
the  city  of  Bochester.  For  the  oounty  o(  Brie,  the  whole  of  the 
city  of  Buffalo.  For  the  county  of  DuteheHe,  the  whole  of 
the  city  of  Fongbkeepaie.  For  the  connty  of  Kingn.  the  whole 
of  Aat  county,  ^'or  the  couuty  of  Albany,  the  whole  of  the 
rtty  of  Albiny.  For  the  county  of  Jefferson,  the  whole  of  the 
city  of  Watertown.  For  the  county  of  Herkimer,  the  whole 
of  the  rillnse  of  Herkimer.  For  the  county  of  Reniisnlner,* 
the  whole  of  the  city  of  Troy.  For  the  county  of  Ningara.  the 
whole  of  the  city  of  I^ckport.  For  the  county  of  Steuben, 
the  whole  of  the  villaitc  of  Bath.  For  the  connty  of  Naexau,  the 
whole  of  the  town  of  Hempstead. 

L.  1885.  th.  «:  I..  1900,  cb.  113;  L.  1002,  cb.  311;  L.  1901,  ch.  gM.  In 
itttt  ,lprU  30.  IS04. 

I  14<.   Id.l   1b   other  eoantlPB. 

The  liberties  of  the  jail,  in  each  of  the  other  countiea  of  the 
Sta'te.  as  heretofore  eatablished,  shall  continue  to  be  the  liberties 
thereof,  until  they  are  altered,  or  new  litvectiea  arc  establiaheil, 
as  prescribed  by  law. 

2  B.  8.  132,  I  S3  (3  R.  3.,  Kth  eiL,  T31i  2  Edm.  Ml). 

ll-tT.  Id.)  how  laid  ent. 

Where  the  hbertiea  of  a  jail  are  aitere.1  or  established,  by  rosn- 
tntioD  of  the  board  of  supervisors,  as  prescribed  by  law.  a  space 
of  Rround,  adjacent  to  the  jail,  and  not  exceeding  five  hnnilred 
acre!  in  qaantity.  mnsC  he  laid  out  an  the  jail  liberties,  in  ii 
Bqoare  or  rectangle  as  nearly  as  may  be:  Iillt  a  strenm  of  water, 
canal,  street,  or  highway,  may  be  adopted  as  an  CKterlor  tine, 
notwithstnndlng  it  is  not  tu  a  straight  line,  or  is  not  at  right 
aagles  with  the  other  exterior  line  of  the  liberti^-s,  A  rcmliition 
establishing  or  altering  juil  liberties,  mnst  contain  a  particular 
descriplioD  of  tbeir  boundaries;  and  as  soon  a«  may  be  after  its 
ndi^tion,  the  boundaries  mast  be  designated  by  monui 
donnn,  posts,  or  other  visible  and  permanent  marks,  i 
ptBoe  of  the  connty. 

Id.,  I  M:  L.  I87S.  clu  182,  I  1. 

•  Bq  tu  orlsluL 
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t  148.  Copr  to  be  kept  pouted  In  Jail. 

The  eounty  cierk  must,  within  one  wi^fc  after  a  resolntioii  o( 
Ibe  board  ot  superTiBora,  eatsbiiBhinK  or  altering  jail  ttbertiea.  bait 
been  filed  iti  his  office,  deliver  an  exemplified  (N^py  thereof  to  tbe 
keeper  of  the  jail;  vho  miiKt  keep  the  aame  exposed  to  public 
view,  in  an  open  and  public  part  o(  the  jail,  and  exhibit  it  to 
i^aeh  peraon  admitted  to  the  liberties  of  the  jail,  at  the  time  of 
his  exceiitiDK  a  boud  for  that  purpose. 

2  R.  8.  432,  tt  38  >D<I  39. 

!  14ft.  [Am'd,  188C,  1S04.]  Wbo  adnKted  to  IlbeFtles. 
A  person  in  the  custody  oC  a  sheriff,  by  virtue  of  an  order 
ot  arrest;  or  of  an  execation  in  a  civil  action;  or  in  conse- 
quence of  a  surrender  in  exoneration  of  his  bail:  is  entitled  to 
be  admitted  to  the  liberties  of  the  jail,  npon  delivering  to  the 
sheriff  en  approved  undertabinK  a.s  prescribed  In  the  next 
section. 

■,   I  16.     K,1904.  ch.  38*.     Id  effect 

The  undertaking  must  be  executed  b;  the  prisoner,  and  one 
or  more  auffleient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  num.  in 
which  the  sheriff  was  required  to  hold  the  defendant  to  bnil. 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered iu  exoneration  of  his  ball,  before  juditnient;  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under  au 
execution;  or  remaining  uncollected  upon  a  judunient  against 
him,  if  be  has  been  surrenderied  atter  judgment;  eonditioued, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and 
shall  not,  at  any  time,  or  in  any  manner,  escape  or  go  with- 
out the  liberties  of  the  jail,  until  discharged  by  due  course 
of  law.  Upon  the  giving  and  the  approval  by  the  court  or  a 
jDdge  thereof,  or  a  county  judge,  of  such  an  undertaking,  ihe 
prisoner  shall  be  released  from  the  custody  of  the  sheriff  and 
the  sheriff  shall  thereupon  he  exonerated  from  liability.  But 
after  the  aliowftnce  of  the  undertaking  a,s  hereinafter  prescribed, 
the  same,  must  be  delivered  by  the  clerk,  on  reitucst.  1o  the 
party  at  whose  instance  the  prisoner  was  in  custody.  Within 
two  days  after  the  approval  by  the  court,  judge,  or  county 
judge,  the  undertaking  must  be  filed  by  the  sheriff  with  the 
clerk,  and  a  copy  delivered  to  the  party  at  whose  instance 
Ihe  prisoner  was  in  custody,  or  to  his  attorney,  who  shall 
within  three  days  thereafter  serve  upon  the  surety  or  aureties, 
or  (he  attorney  for  the  prisoner,  a  notice  that  be  does  not 
accept  him.  or  them,  as  t>ail;  otherwise  he  is  dimmed  to  have 
accepted  them.  Within  three  days  after  the  ren-ipt  of  such 
notice,  the  surety  or  sureties,  or  the  attorney  for  the  prisoner, 
may  serve  upon  the  parly,  or  attorney  for  the  party,  nt  whose 
instance  the  prisoner  was  in  custody,  notice  of  justification  of 
the  same  or  other  bail  before  the  court  of*  a  judge  thereof,  or 
•  county  judge,  nt  a  specified  time  and  plac-e;  Ihe  time  to  he 
not  less  than  five  days  nor  more  than  ten  days  thereafter,  and 
the  place  to  be  within  the  rouuty  where  one  of  the  bail  resides 
or  where   the    defendant    was    arrested.      Except    aa   otherwise 

*  So  Id  orliclDal. 
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rifnniy  prescribed  in  tbis  article,  tbe  proTiibni  l«guUtiug  lht> 
substilutiuu  of  Dew  Hur^tles  or  a  new  aiidert«kiDKf  tuid  tile 
naminatioD  and  Qualiflcatioa  of  the  uew  aaretin,  nnd  Ibr 
illownnoc  of  Ihp  uodertakmR  after  JHBtification.  conlained  jii 
artlHe  third  or  HHe  first  of  cbapter  serenth  of  thia  art,  ahall 
govern.  If  tbe  bail  shall  not  be  allowM.  the  murt,  Judict-  or 
frmntr  jiK^e  sfaall   remaiid   the  priaon^r  to  the  oaetody  of  the 

Id..  H  11  ■■Hi  ^:  I^   ISSn.  cb.  S4S;  L.   ISO*,  eb.  184.     A*  to  drpcall,  h* 
I  its.    In  eSKl  April  28.  ID04. 
1  ISl.  lAM-d,  ISStt,  llMVl.]    From  whom  ■n«»t«klM:  to  be 

Aa  uudectakintc  su  takeQ  is  held  for  tbv  iudeoiiiity  of  llic 
Inrtf  at  irhosr  inatant^'  the  priHonet  exetiltiug  it  is  poafiiKHl. 

t  R.  S.  *M,  I  43;  I..  ISO*,  cb.  W4.    IP  eEecl  April  IS.  IftM. 

I  IKt.  [Am'4.  IMMt.)  PrlBODcr  to  be  eommltled  «-kn 
■■rrCr  !■  InaaBeleBI. 

If  Ibe  pari;  at  whoxe  inataDce  tlif  pri^onrr  In  in  I'ustody  iIIk- 
TOTprs  that  8  Burety  therein  ia  inButHrient,  he  may,  upon  proof  of 
the  (act.  t>7  affidavit  or  otherwise,  applf  to  tbe  eourt  or  to  a 
jadi(e  thereof,  on  whose  process  or  mandate  such  priaiiuer  Ih  iu 
^mtady.  or  to  the  county  Jadi^  of  t^e  county  where  such  primiii't 
>■  confined,  and  the  coart,  or  a  judge  thereof,  or  such  couiilr 
jndKe.  Diny  make  an  order  commiCtinK  such  priaoucr  to  cIohc  t-oii- 
GaemeDt  in  the  jail  until  another  undertaking  with  good  nnd  sufli- 
4:ienl  sureties  is  offered. 

■  IBS.  [Am'd.  1W4A.]    Sarreoder  of  primooer  hy  bU  marrtUm, 

One  or  more  of  the  aurctiea,  in  an  undertakiug  iriven  for  the 
liberties  of  a  jail,  may  Murrender  the  principal,  at  any  time  before 
jsdgiuent  ia  rendered  aftninst  theui  in  un  action  on  the  undertak- 
ing: but  they  are  not  eioncratod  thereby,  from  a  liability  incurred 
bffore  maklu:!  tbe  currendcr. 

t  B.  S.  431.  i  4S.   IDi'il;   L.    ISSS.   i^h.   648. 

i  1B4.    [Am'd,   1880.]    Hoiv  anrremder  m«<c. 

The  nurreniler  niuat  be  miidr  as  follows:  The  Hurety  or  sureties 
DialiiDK  it  must  take  the  principal  (o  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  nritlen  reijoiBition  to  that  effect,  take  the 
principal  into  bis  custody,  and  indorse  upon  the  nnderCakluK  Kiven 
far  the  liberties,  an  acknowledfcment  of  tbe  surreuder;  and  iiImo, 
If  re(|uired.  give  the  aurety  or  sureties  a  certificate,  acknowtedg- 
iag  the   surrender. 


The  goinfc  at  large,  within  the  liberties  of  tiie  jail  In  which  he 
is  in  custody,  of  a  prisoner  who  baa  executed  such  an  undertui;- 
ing,  or  of  «  prisoner  who  would  be  elititliHl  to  the  libertiea  u|ion 
(lecuting  Buch  an  undertaking,  is  not  aa  escape.  But  tlie  Roing 
it  large,  beyond  the  liberties,  by  a  prisoniir,  without  tbe  iisKcnt  of 
(be  parly  at  whose  inatance  he  is  iu  cuatod.v,  is  au  eacupi';  and 
the  sherlS  in  whose  custody  he  was,  or  his  sureties,  has  the  same 
lUhority  to  puntue  and  retake  bini.  as  if  be  had  escaped  from  the 
jail.  8uch  an  escape  forfeits  the  undertaking  for  the  llbt^rties.  it 
xny:  subject  to  tbe  provIsionB  of  the  next  article  of  this  title. 
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I  1B«.  TAra'd,  18TT.]  IVbeii  oonrt  mky  vrder  ladlotad  ppla- 
oner  to  be  itrodaced. 

Where  a  pcrsou.  who  hss  been  indicted  far  a  erimiaal  oBeact, 
is  held  by  a  sheriff,  by  virtue  o(  a  mandote  In  a  civil  actiou  or 
special  proceediDg,  the  court,  ld  which  the  Indictment  in  iiending. 
may  make  aD  OTd«r,  requirlntc  the  shpriff  to  brinR  him  bofore  the 
conrt;  whereupon  the  court  may  make  such  disposition  of  iht- 
prisoner,  as  to  it  seeiDB  proper.  The  HberlfiTB  (m>H  and  expeoBea. 
in  ao  doing,  are  a  county  charge  of  the  county  wherein  the  court 

L.  ISTl,  tb.  2M,  I  1  (9  Gdm.  GT). 

1  157.  Prlionrr  committed  for  contempt. 

A  prisoner,  pominitted  to  jail  upon  procew  for  contempt,  or 
committed  for  niisconduct  in  a  oaup  prescribed  by  Ihw.  must  be 
Hctualty  coQiinod  and  detained  within  the  jail,  until  be  ia  dlii- 
C'harfced  by  dne  eourse  of  Inw.  or  Is  removed  to  another  jail  or 
place  of  conBnenient,  in  a  <-ase  prescribed  by  law.  A  sheriff  or 
ki-eper  of  a  Jail,  who  suffers  such  a  prisoner  to  go  or  be  at  largi- 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpun.  or 
by  the  Bperinl  direction  of  the  court  eommittinft  him,  or,  in  n 
case  »q)eeially  prescribed  by  law:  is  linble  to  the  party  flfCKrieved, 
for  hill  damafcee  Riistained  thereby,  and  Is  guilty  of  a  misde- 
meanor. If  the  commilment  was  foF  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,   with  Interest,  is  the  a 

2  R  S 
I  IBS 

Wher  .... 

beyond  the  liberties  it  the  jail,  without  the  assent  of  the  pnrty 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor  until  nn  undertakinc  provided  for  in  section  one  hun- 
dred and   fifty  of  this  article   has   been   given  and   approved,  as 

1.  If  the  priBonsr  was  in  custody  by  virtne  of  nn  order  of 
arrest,  or  in  cnnsequeiK-e  of  a  surrender  In  exoneration  of  bis 
bull,  before  judgment,  the  sheriff  Is  anawerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 

2.  If  the  prisoner  was  in  eusto<ly  by  virtue  of  any  other  man- 
date, or  in  ronseqnencc  of  a  surrender  In  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  anawerable  for  the  debt, 
dnmnges.  or  anm  of  money,  for  which  the  prlanner  was  cum- 
mlited. 

3.  I'pon  the  giving  and  approval  of  the  undertaking  in  Ihla 
article  mentioned,  no  action  for  an  escape  ahall  be  maintained 
agninat  the  sheriff. 

1  R.  S.  43T.  II  01  god  K>:  L,  IBSS.  cb.  MS;  L.  1904.  ch.  304.  Id  HTnn 
Apr)]  IS.  ltW4. 

I  IBO.  PeaaltT  tor  eonalTKiice  at  ea«npc,  br  n  akepIC,  e«p. 

A  sheriff  or  other  officer,  who  demnnds  or  receives  a  reward. 
gratult)'.  or  other  valuable  thing,  to  procure,  asaint,  connive  at.  or 
permit  an  escape  of  a  prisoner  in  hia  custody,  is  guilty  of  a  mis- 
demeanor, and  shall  be  punished  necordingly.  A  conviction  alno 
operates  aa  a  forfeiture  of  bis  ofGce,  and  disqaalifies  blm  fOMver 
thereafter  from  holding' the  seme. 
S  R.  8.  438,  H  B3  and  08. 
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ARTICLB  PIFTH. 

Aelion  upon  and  atHgnment  of  a  bond  for  jaU  IJbertim. 

are.  lao.  Dftencc  tn  Brttim  br  thtrm  on  bond. 

m.  JndcnMdt  tgrnlxM  niMlff  10  be  aTldHin  lEiliut  nntlM,  ate 

182.  SnmiDaiT  JndSDicnt  tn  aborUT. 

la.  BcqnlaltM  of  apidlntloa  th«ntor. 

I«4.  SiKh  JadsBOrt  wbeo   aiaTcd.    Id.;   wbeo    Tucated. 

1C5.  jDOntot  acalHt  ibcrUr  Im  otMcom  at  duucM. 

IK.  AoigiiiDeiit  af  nndertaklna. 

lAT^  BccoTerr  of  damavea  for  breacb  af  condttloD. 

1W-  T»f^ncr  to  aetloD. 

ITO.  Staj  of  priKoedln^  afalnat  aberllf,  bow  autborli*^ 

1T1.  Defence  of  abeclfl  ta  acUon  (or  eacape. 

I  ISO.   rAm'd,  1888.1    DefeMce  In  setloa  br  akcrlS  «■  ■■- 

In  an  action  bronsbt  on  an  nndertaking  for  the  jail  liberties.  It 
b  ■  defence,  that  the  prUoner  TolnntarUr  returned  to  the  libertie*. 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  snr- 
rendered  to  the  sheriff,  from  whose  custody  he  eacaimli  t>efor« 
the  eommencement  of  the  action.  The  defendants  aiay  make 
llut  or  any  other  defence  to  the  action,  which  migbt  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

1  S.  B.   as.  I  «S:  L.   18SS,   cb.  6M. 

I  lai.  JndKmcai  liKttlDBt  sherlC  to  be  cvMeBOC  asalBBt 
awrctleia,  etc. 

But  if  judgment  has  been  rendered  againet  the  sheriff.  In  an 
action  braugnt  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  van  givea  to  the  prisoner  and  his  sureties,  to  enable 
lliem  to  defend  the  same,  the  judgment  nfrainat  the  sheriff  is  con- 
dasive  evidence  of  his  riicbt  to  recover  SKainat  the  prtsouer  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  io  the  action  against 
the  sheriff. 

Id..    I    40. 

I  1«2.  (Aaa'd,  188«.]    auaiaurr  JadsncBt  lor  sbeTUt. 

tn  an  action  bronsbt  by  a  sheriff  on  an  andertahlng  for  the  Jail 
libertiea,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
tbe  escape  of  the  prisoner,  and  that  due  Dotioe  of  the  pendency 
.of  tbe  action  against  him,  was  given  to  the  prisoner  and  Ms  aure- 
ties.  to  enable  them  to  defend  the  aame,  tbe  court  mast  order  a, 
mimmary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id..  I  BO;   U   ISSe.  cb.  048. 

i  18S.    Re«BlBlteB  of  applleatlon  therefor. 

Bnt  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  moet 
have  served   a   copy  of  &ia  complaint,   and  given   twenty  days' 
notice  of  the  motion. 
Id.,   1   St. 

I  194,  Sach  jmiKaieBt  wbea  Btaj-edl.   H.|  whea  Taeated. 

If  it  appears,  on  tbe  beating  of  the  motion,  that  tbe  defendant* 

have  a  meritorioua  defence,  which  was  not  controverted  in  the 

action  against  the  sheriff  and  which  by  law  cotild  not  have  been 

so  controverted,  the  court  may  stay  proceedings  on  the  judgment, 
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n'ith  ench  limitations  and  upon  such  teriua,  as  it  deems  juat,  imlil 
a  trial  in  thp  action;  but  the  judgment  mniit  etond  nH  n  nfciirity 
'or  iJie  sheriFE.     If  the  defenc*  in  established,  the  court  umst  \i-' 
tate  the  judgment,  and  render  judgment  tor  the  defendant. 
2  R.  S.  435,  II  E2  lad  B-X  mi'il. 

I  IW-  [Am'd,  1886.]  JadKBcnt  asalaat  aberlff  la  evIAauee 

Id  an  action  bronitltt  hj  a  sheriff  an  an  undertaking  tor  Ihe  jail 

libertitK.  a  jiidcment  against  him  for  the  escape  of  the  prisoucr. 
is  evidence  «r  the  damaKes  sustained  by  him,  as  if  it  hiiii  li-cn 
rollccled:  and  he  m]iy  reeoTer  hia  rensouable  attontey's  and  iviiii- 
sel  foes,  and  nther  expenses  In  def^Ddlng-  the  action  DRaiDst  him, 
a»  purl  uf  bis  damages. 
Id..  I  M;  I.  IRBS,  «b.  Me. 

I   Itte.  [Au'd,  188«.]    &a*lsBn>«Bt  of  nndcrtvklBS- 

If  an  undertakinii  for  the'' jail  liberties  is  tprfeited  before  the 
name  is  dutr  alloned,  the  party  at  whose  Instance  the  priaoucr 
was  confined,  or,  Iti  case  ot  bis  death,  bis  executor  nt  adminiK- 
trator,  may  elect  to  bring  an  action  on  the  undfrtaking. 

Id..    I  Bfi;   L.    1888,   eb.    MS. 

I  l«T.  lAn'd,  1RS8,  IMM.]  RccoTCFT  at  d>aMia:ea  «*r 
brcack  of  condition. 

The  person  no  electlnji  ma.v  maintain  an  action  on  the  under- 
laliing,  where  an  action  might  have  been  heretofore  maintained 
by  the  Bberllt,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  tnifrht  heretofore  have  re- 
covered in  an  aotion  against  the  sheriff  for  the  escape. 

Id..  I  M;  L.  ISSO,  pb.  0*&:  L.  IWi.  tb.  SS*.    In  fSert  April  3fl.  IBM. 

I  l«S.  [Am'd.  1886.]    Effrct  of  comBieBcrineHt  of  ac^doB  as 

The  commencement  of  snch  an  action  Kball  be  deemed  au  elec- 
tion and  is  a  bar  to  nn  action,  by  or  on  behalf  of  such  person. 
against  Ihe  sheriff  or  other  officer  accepting  sucb  an  nndertakinit. 
tor  nn  escape  by  the  prisoner  eiecutini;  the  iinderrahing,  amoDot- 
ing  to  a  breach  or  the  condition  thereof,  unless  the  escape  was 
ivith  the  ansent  of  the  sheriff  or  other  officer. 

Id.,  4  SI:  L.  I8S«,  I*.  648. 

I  IM.  [Aaa'd,  1880.  1004.]     D*ftinee  ta  kcMsbs. 

In  an  setion  brought  an  provideil  for  in  the  last  three  neo- 
tions.  the  defendant  may  make  any  defence,  which  he  might 
heretofore  bare  made,  if  the  action  was  brought  by  the  sheriff. 
Id..  I  08;  L^  1888.  di.  eW:  L.  1»04.  tb.  3M.    In  offeet  ApHI  SS.  IMM. 

{  170.  [Am'd.  18841.]  Star  of  procecdlDKa  aK«l>at  aberlff, 
lian  anlhorlaed. 

If  the  person  no  entitled  to  bring  an  action  on  the  undertaking 
for  tbe  jail  liberliea.  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape.  Ihe  court  mny.  eicepl 
where  the  escape  was  made  with  (he  nheriff's  assent,  stay  proceed- 
ings upon  a  judgment  ri'covercrt  agtiinst  the  sheriff,  with  sncb 
limitations  and  upon  such  terms  a^i  it  decnn'  jnal,  uutil  he  has 
44 
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bad  (  rpasonalile  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  nKMTpred  thereon. 
Id.  if  U  ud  SO:  L.  1880,  eh.  MS. 

I  171.    IAh>'«,    i»04.]     DetMee    of   akerlS   In    aolloa    for 

Id  an  action  againit  a  sberiff  or  other  officer,  for  the  Mcape 
of  ■  priwiDer,  it  Ih  a  detenne,  that  the  escape  was  without  the 
■meut  of  the  defendant,  and  that  at  the  cum  men  cement  of  the 
aftkio,  he  had  the  prixoner  within  the  liberties,  either  by  hia 
Tohiniarr  return  nr  by  recapture,  or  that  an  undertaking  required 
ti>  b«  given  b.r  sectious  one  hundred  and  forty-nine  and  one 
handred  and  firt,v  of  this  act,  was  giveu  ajid  approved. 
I  K.  S.  4aS.  i  M;  L.  IWM,  ch.  >M.    In  effsct  Aptll  38,  ISM. 
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CORONER'S  DUTIES. 


I  ITS.  Dntlea  vt  esrosM  wk«B  ahrFlS  la  a  purty. 

In  an  action  or  special  proceeding,  to  which  the  aberiff  of  ft 
county  is  a  party,  a  coroner  at  tbe  same  connty  bas  all  the  power, 
and  18  subject  to  all  the  datlea  of  a  sheriff.  In  a  cause  to  which  the 
sheriff  is  not  a  party;  oicept  as  otherwise  speciaUy  prescribed  by 
law. 

3  B.  S.  441,  I  Si  (t  B.  8.,  nil  cd.,  T41;  3  Kdm.  MO). 

S  173.  ABy  one  of  the  coroneFS  ^a-r  KOt. 
A  mandate  in  a  civil  action  or  special  proc«edi[U[  which  mnat  vr 
may  be  executed  bf  the  coronere,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  E^nerally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  It  may  be  executed,  and  a  return  thereto  may  be  made  and 
fltgned.  by  one  of  them;  but  such  an  act  or  return  does  not  effect 
the  others. 

Id..  nM  ot  I  M.  iDd  I  St. 

t  1T4.  [Am'a,  1886.}  ArFeat  o(  ahealR  by  coroner. 
Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  th« 
conoty,  is  directed  to  a  coroner,  be  must  execute  the  same  fa  th« 
manner  prescribed  by  law,  with  respect  to  the  eiecutinn  of  a  stml- 
lar  mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  Dnder- 
taking  on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  ease,  and  in  like  manner,  and  with  like  effect,  as  where  snch 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  I  se;  L.  ISM.  cli.  MB. 

1  175.  8k*Fl>t  kow  conSned. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law.  he  must  be  confined 
by  the  coroner,  In  a  house  situated  within  tbe  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail.  In 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner In  the  jail. 

Id.,   I  ST. 

I  176.  Place  of  conflnenienl  lo  be  deemed  a  Jail. 

That  bouse  thereupon  tvecomea  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  provision  of  law  relating  to  the  jail, 
or  to  an  escape  from  tbe  jail,  applies  thereto,  while  toe  sheriff  i> 
confined  therein. 

U:  ii  M  sM  •». 
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IITT.  fAB*«,  1886.)  flhpria  kaw  admitted  to  Jail  Ilk* 
llabllItT  of  e*rouer  t«r  C'lcape. 

A  RhprilT  HO  aiTPstpd  rnnHt  be  adinitted  to  the  liberti*^  i 
jiil  of  the  Fonnt7,  in  a  libf  ctmp,  Bnil  itpun  expcutliig  a  like  i 
UlnDE  to  the  coroner,  as  prencribed  by  law  for  a  prlnonpr  ' 
shpFiff's  enBtodv.  For  an  escape  of  the  nheriff  from  the  lib 
the  pomner  ia  liable,  in  the  same  mannpr,  and  to  the  SAine  e 
t<  I  sheriff  for  a  similar  escape;  and  he  may  make  the 
dpfenoe  as  a  sheriff. 

t  B.  8.  Ml,  I  «o;  I.  issa,  Fb.  MS. 
■  MTR.   [Av'd,  1NS«.1    HIvktD  of  coFoarr  t«  wromeate. 

The  eoroner  may  prospcnte  aa  Dndertakinji  for  the  lit 
ttken  by  him,  and  is  entitled  to  all  the  rlgbte,  and  lubject 
the  liabilities,  prescribed  by  law  with  respect  to  a  almllar  i; 
takioK  taken  br  a  sheriff.  The  andertakuiK  may  be  assign 
Um,  to  the  party  at  whose  iDStsuce  the  sheriff  was  arrested 
the  same  proceedings  may  be  had  thereupon,  aa  apon  an  v 
iMHag  takea  and  asii^ed  by  a  sheritT  in  a  similar  case. 

M..  I  SI;  L.  ISSe,  cb.  S48. 

I  ire.  Dnttea  of  eoponer  wkere  ■herlS  !■  plalntlK. 

A  peraon  arrested  by  a  coroner,  in  an  action  of  special 
feeding,  in  which  the  sheriff  of  the  county  is  plaintiff,  mn 
confined  In  the  jail  of  the  county,  iu  a  case  where  such  a  CO 
meat  ia  required  or  sutborized  by  law;  but  the  coroner  l 
Hable  for  an  escape  of  the  prisoner  from  the  jail,  after  h< 
beeo  confined  therein.  A  person  so  conSned  must  be  kepi 
treated,  in  all  n^pccts,  like  a  prisoner  confined  by  the  sberil 

U.,  1  1^  ud  p»rt  of  I  as. 

t  IBO.  [An'd.  188«.]  Saek  prlHtaer  eatltled  to  }■!!  II 
tlea,et<:. 

A  person  bo  arrested  by  a  coroner  is  entitled  to  be  dlschs 
«rto  the  liberties  of  the  Jail,  as  the  case  requires,  upon  glvii 
nidertaki&K  to  the  coroner,  in  the  like  manner,  and  in  a  like 
b  which  a,  peraon  arrested  bj  a  sheriff  would  be  entitled  to 
CatharKed,  or  to  the  libertiea.  The  audertahing-  so  given  mt 
in  all  respects  similar  to  that  required  to  be  given  to  a  sb 
and  it  has  the  like  effect,  and  may  be  assigned  and  proci 
upon  in  like  manner. 

U.,  part  of  i  ra,  ind  I  M;  L.  18M,  eb.  «8. 

I  181.  Bseape  of  aaek  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  adn 
bj  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  t 
nune  extent,  as  a  ■hf.Tiff,  and  may  interpose  a  like  defence. 

u..  i  >e. 

1181-a.  [A4««l.  laoa.}  Datles  of  coantr  Ireasarer  la 
faaatr- 

In  the  county  of  Erie  the  powers  imposed  and  the  duties 
frnrd  upon  coroners  by  the  proTislona  of  this  title  shall  t>L> 
dwd  and  performed  by  the  county  treasurtr  of  such  county 
■nrh  county  treasnrer  shall,  in  the  exercise  and  perforr 
thereof,  be  subject  to  the  same  liahilitiCB  and  res  pons  ibiliti 
ue  prescribed  In  this  title  in  the  case  of  coioners. 
!•  tNI,  A.SIS.   IB  eSMt  AprU  H,   ISOS, 
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NEW  SHERUT. 


Pow«n,  dutiea,  ftnd  linbilitisi  of  an  iacomin^  ftsd  oat^oiag 
elhetiS,  re«p««tiTely,  touohinir  the  mftttan  included  in  thiM 
ohnptftt. 

Bee.  1SX.  CcrtlUcite  (a  be  lumUbcd  to  new  iharUC. 


18^.  OrttlD   ardnn 


.     ..    .    _r  appointed,  And   haa 

qualifi^  and  gvyen  the  eecurit;  required  by  law,  the  clerk  of  the 
county  must  tumiah  to  the  new  snerilf  a  certificate,   under   hia 
hand  and  official  Ben],  etatiog  that  the  person  so  appointed  or 
elected,  has  bo  qualified  aud  given  aeeurity. 
a  B,  8.  4»8.  I  er  (3  R.  8,,  Olh  «1.,  TST;  2  Earn.  «T). 

I  1S3.    FvwLTs  of  rurner  aberlK)  nken  t«  eeaac. 

Upon  the  commencement  of  the  new  aherlffs  term  of  office,  and 
th«  service  of  the  certificate  on  the  former  aherlff,  the  iatter'a  pow- 
ers as  sheriS  cease,  except  as  otherwise  exprestlf  prescribed  br 


]  1S4.  Jail,  proeenn,  ete.,  to 

Within  ten  days  after  tbe  lervice  of  the  certiGcat«,  upon  the 

former  sheriff  he  mast  deliver  to  his  successor; 

1.  The  jail,  or  if  there  are  twi^  or  more,  the  jaila  of  the  connty, 
with   all   their   appurtenances,   -ind   the  property   of   the   coiutr 

2.  Alt  the  prisoners  then  confined  in  the  jaii  or  jails. 

3.  All  process,  orders,  comaiitiaeutH,  and  nil  other  paper*  aad 
documents,  authorizing,  or  relating  to  the  confinement  or  custody 
of  a  prieojier,  or,  it  such  a  procesB,  order,  or  commitment  baa 
been  returned,  a  statement  in  writing  of  the  cantenta  thereof, 
and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  bands,  except  svich  as  he  has  fully 
executed,  or  has  begun  to  execate,  by  the  collection  of  mosey 
thereon,  or  by  a  seizure  of  or  levy  on  money  or  other  property,  in 
liursuance  thereof. 

U..   I  SS,   sm-d. 

I  18S.   Farmer  sliFrlff  to  rxFcnte  lutrament. 

At  the  time  of  tbe  delivery,  the  former  sherift  must  esecnt*  «b 
instrument,  reciting  the  properly,  ducuments,  and  prlsonerB  deliv- 
ered, speci'yJuK  particularly  thL-  process  or  other  authority,  bf 
which  each  prisoner  was  comtuitled  aud  is  detained,  and  whether 
the  same  has  been  returned  or  is  delivered  to  tbe  new  BheriS. 
The  instrument  must  be  delivered  to  the  iipw  sheriff,  who  nauat 
acknowledge,  in  writing,  upon  a  duplicate  thereof,  the  receipt  el 
the  property,  docnments  and  prisoners,  therein  siM-cified:  and  de- 
liver such  duplicate  and  acknowledgment  to  the  former  ^erilE. 

Id.,  I  70. 


c.  a.  1 4  NEW  8HERIPP.  gg  ISft-lSft 

I  ISO.  Former  akerl*  tv  *zc«ate  eertkl«  vroecM. 

NotwitbBtaudiag  the  election  or  appointment  of  a  new  Bhertl^ 
the  former  sberlS  must  leturo,  In  his  owd  name,  each  mandate 
which  he  has  fnlly  execaCedi  and  must  proceed  with  and  complete 
tbe  execution  of  each  mandate  which  be  haa  bernn  to  execute,  In 
th?  manner  Bpeci&ed  in  aubdiTialnn  fourth  ot  the  last  aectlon  but 


I IST.  CertKlB  ordera  to  be  dealTore*  to  aa<  rct>rMO«  hr 
>ew  BherlC 

When  a  penon,  aireated  by  Tlrtue  of  an  order  of  arrert,  li  con- 
fined, either  in  jail,  or  to  the  liberties  thereof,  at  the  time  at  a»- 
nsning  and  deliTerlng  the  Jail  to  tlie  now  eheriff,  the  order.  If  it 
i*  not  then  retnrnable,  mnat  be  delivered  to  the  new  sheriff,  and 
be  returned  by  bim  at  the  return  day  thereof,  with  the  proceed- 
iiiei  of  the  former  aheriff  and  of  the  new  sheriff  thereon. 

u..  I  TS. 

I ISS.   Drtlverr  of  prlaoaera,  proaesa.  oto.,  koir  eBforaed. 

If  the  former  aheriff  neelects  or  refuaes  to  deliver  to  his  sne- 
cenor,  the  Jail,  or  any  of  the  property,  documents  or  priionen  In 
Ilia  charse,  as  prescribed  ia  this  title,  his  succeaaor  must,  notwith- 
standing, take  poseeasian  ot  the  jail,  aod  ot  the  property  of  the 
cDonty  therein,  and  the  costody  of  the  prlaonerB  therein  conflaed, 
and  proceed  to  compel  the  delivery  of  the  documents  withheld,  aa 
pwwcribed  by  law. 

M..  I  7>. 

i  ISO.  TafeV'Sherllt,  eto.,  when  to  comply  witk  torevolBB 

If,  at  the  time  when  a  new  sheriff  qualifies,  and  Kivee  tlie  se- 
curity required  by  law,  the  office  of  the  former  sheriff  la  executed 
by  his  under-sheriff,  or  by  a.  coroner  of  the  county,  or  a  person 
qtecially  authorized  for  uat  purpose,  he  muat  comply  with  the 
proTislonB  of  this  title,  and  perform  the  duties  thereby  required 
a*  the  former  sherUC. 

1  B.  S.  4M,  I  T& 
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§  IM  COURT  OP  APPEALS.  c.  3, 1. 1 , »  I 

CHAPTER  III. 
CItU  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Org^anization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITU      I.-Tka  Comrt  of  ippgali. 

TITLI   Il^-Th«  HaptiHi  Com. 

Trru  iii.-n»  cnit  of  «■■■■. 

TltU  IT.-Tk*  Cltj  Vnrt  of  tto  Cltj  Of  Io«<Torfe. 

TinX    T.—Tko  Ooamlf  Oniti. 

TITLE  I. 
Th«  court  of  app«RlB. 

Arttclo  1.  JulodletlOD.   Md    i 


AHTIC1.B  B-IH9T. 

!,  ISO.  The  jorlldlctlcHi  of   tli*  «urt  ol  appeiili  In  ciTll  mctlou. 

IM.  [Kepenlsd.!' 

IM.  KemfltUur;    when  ]iulgn»nt  alwalute   la  be   KBdeRd,   and  pniMad- 

IM.  Second   and    nlAequent    ai^ieBlj, 
108.  Tlmeg  And  plHM  ot  holdlDf  teRU, 


1  l&O.  [Am'd,  180B.]  The  Jariodlctlon  of  the  conrt  oC  mw 
■ealB  fn  elvll  acttoni. 

Tbe  court  of  apppala  has  piclaBlve  JorlBdiction  to  review  upon 
appeal  everj  actual  determiaation  mado  prinr  to  the  last  day'  of 
December,  eighteen  hundred  and  oiuety-five,  at  a  general  term  of 
the  supreme  irourt,  or  by  either  of  the  superior  citf  courts,  as 
then  constituted,  iu  all  oasfs  iu  which,  under  the  provlgiona  of 
law  exlBting  on  said  day.  appeala  miKbt  lie  laki^n  to  the  court  ot 
appeals.  From  and  after  tUe  taut  day  of  nerember,  eighteen  hun- 
dred and  nluety-fiTe,  the  jurlBiHelion  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedinBB.  I)e  confined  to  the  review  udod 
appeal  of  the  actual  determlnatiouB  made  by  the  appellate  dlTi- 
Bion  of  tbe  Btipreme  court  in  either  of  the  following  cases,  and  do 

1.  Appeals  may  be  taken  as  of  riglit  to  said  court,  from  judg- 
ments or  ordera  finally  determinlnc  actions  or  special  nroceediuga. 
and  from  orders  granting  new  trials  on  exceiilious,  where  thit  ap- 
pellants stipulate  that  upon  affirmance,  judgment  absolute  shall 
be  rendered  against  them.    (See  i  194.) 

2.  Appeals  may  also  be  taken  from  detenninationa  of  the  appel- 
late division  of  the  supreme  court  iu  any  department  where  tae 
■pptiln'.e  di^UioD  aUowi  the  same,  and  certiSes  tbat  one  or  mor* 


1 3,  L  1,  a.  1  COt'ttT  OP  APPEALS.  §§  191-lW 

queftlJoDS  of  law  have  arisen  which,  in  its  opinion,  ought  to  be  r*- 
Tivn'Hl  b;  tht:  court  of  appeaU,  In  which  case  the  appeal  brings 
aij  tor  review  the  queation  or  questions  so  certified,  and  no  other; 
and  the  court  of  appeals  Bhall  certify  to  the  appellate  diviaiou  its 
determination  upon  such  questions. 
0>.  PtM..  I  11,  ud  Lu  lESe.  ell.  MS. 

1  191.  lAn-il.  imm,  1R06,  IHM,  1900.]  tdmiMtloMa,  ex- 
ecutions and   eondltlou. 

The  jurisdiction  innffrred  b;  the  last  section  is  subject  to  tho 
following  limitationH,  eiceptiouH  and  coDditiODs: 

1.  No  appeal  shall  be  tdhen  to  Baid  court,  in  any  civil  action 
or  proceediag  commenced  in  an;  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surroieate's  court,  un- 
less the  appellate  dlviHiun  uf  the  supreme  court  bIIow?i  the  appeal 
bj-  ao  order  made  at  the  term  which  rendered  the  deteriul nation, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  iif  its  opinion  a  question  of  law  is  involved  which 
onght  to  be  reviewed  by  the  court  of  appealx.   (See  |  22U1.) 

'■i.  No  appeal  shall  be  taken  to  said  court  froui  a  Judgment  of 
aSrmance  hereafter  rendered  in  an  action  to  recover  dama^ces 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgotent,  sale,  transfer, 
«niTeyanee,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  iu  an  action  to  recover  waxes,  salary  or 
compenBation  for  services,  including  expenses  incidental  thereto, 
or  damageii  for  breach  of  any  contract  therefor,  or  in  an  action 
npon  au  individual  bond  or  iudlTiiluat  ondertaklng  on  appeal, 
»hen  the  decision  of  the  appellate  division  of  the  snpreme  court 
is  onanlmous,  unless  such  appellate  division  shall  certify  that  in 
Its  opinion  a  duestiou  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  BO  certify,  nn  appeal  is  allowed  by  a  Judge  of  the  court  of 
.ppeals.      (See  {   791,  SUbd.  I'i;   i   1310.) 

S.  The  Jurisdiction  of  the  (.-ourt  is  limited  to  a  review  of  ques- 
tions  of  law. 

i.  No  unanimous  dedsion  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supportiuK  or  tending  to  sua- 
..,-  _  c-j: —  _.  I.,..  _j  ^  verdict  not  directed  by  the  court,  shall 
rt  of  appeals.  (See  B  1337.) 
St!  L.  199e.cb.  m;  t.  ltaO.cli.9M.  InelTeclBept.1,  im. 

I  isa.  [Repealed  Jan.  1,  1804!.     L.  18^  ch.  94tt.] 

I  193.    Court  mar  make  rnle>. 

The  court  may  from  time  to  time  make,  alter,  and  amend, 
mlea,  not  inconsistent  with  the  consfitution  or  statutes  of  the 
8tate,  reitiilating  the  practice  and  proceedioKS  in  the  court,  and 
the  admission  of  attorneys  and  counsellors  at  law,  to  practice  in 
»ll  the  courts  of  record  of  the  Slate. 

L.  I8W,  ch.  203,  I  2:  and  L.  18T1.  ch.  *«!.  t  1. 

)  lft4.  RemlltllBri  ivhen  jBdBineiit  abnolnle  to  be  ren- 
acred,  and  iiroceedlVKii  tberenpon. 

The  Judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  new  triul,  on  n  case  or  eiceptions, 
it  the  conrt  of  appeals  determines  that  no  error  was  committed 
in  granting  the  new  trial,  it  must  render  judgment  absolute  upon 
the  rifht  of  the'  appellant;  and  after  Its  judgment  has  been  re> 
nlRM  to  tbe  court  below,  an  assessment  of  damages,  or  acf  other 

n 


g  l«H«e  COURT  OP  APPEAtS, 

Ad  in  U 

Co.   Proc.,   put*  of  II  11  and  12, 

I  19S.  BeeoDd  and  ■■baeancnt  appealm. 

Upon  &  HScoDil  aad  each*  subsequent  appeal.  iDclndlng  b  au« 
where  a.  former  appeal  has   been  dismiased   for  b  defect  or  Ir- 
regularity, the  time  of  filing  the  retarti,  upon  the  first  appeal,  de- 
terminea  the  pince  of  the  caitBe  upon  the  calendar. 
Id.,   pirt  of  I  13.    Bm  poat,  }|  TBe-T». 

g  l&e.  Tlmei  a  ad  plaoFs  at  boldlnK  leraia. 

The  terms  of  the  court  of  appeals  must  be  appointed  to  be  heW, 

at  Huoh  timea  and  placea  aa  the  eoiirt  thinks  proper,  and  contiaued 
as  long  as  the  public  interest  requires, 

I  lft7.  Cosrt  mar  be  beld  In  bdj-  bnIldloKi  adloaraaaenta. 

A  term  of  the  court  may  be  aiipointed  to  be  held  in  a  building, 
other  than  that  deaignnted  by  law  for  holding  courts.  A  term 
may  be  adjourned  from  the  place  where  it  ia  appointed  to  be  hetdi 
to  another  place  1(1  the  same  city.  One  or  more  of  the  judgea 
may  adjourn  a  term,  without  day,  or  to  a  day  certain. 
Oo.    Prec.,   1  le. 

{  1&S.    onieers  to  be  appointed  br  conrt. 

The  court  may,  from  time  to  time,  by  an  order  entered  in  Ita 
minutes,  appoint  aud  remove  Its  clerk,  its  reporter,  uud  iDch  at- 
tendants aa  it  deems  necessary. 
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ARTICLB  BBCOMD. 

The  eterk  of  the  court. 
See.  IMl  C»»k  of  lb*  mnrt  of  ■pp««to  to  5l»e  bond ;  TooiM  (or  bti  ofllo*. 
m  ToHinilDtadepiiH,    Powenof  deputj.  _ 

n.  MkremphiTiiu^UDtiJiililiDmce.    SpgcUldepolr. 
at  Clrrksror  Judgn  nf  Ike  rxiurt  ot  Bpp«»U. 
an.  OMsH  ror  lodjn  of  the  eourt  Ql  appe^u. 

1 100.  Cleric  of  the  aoart  of  itppMlB  to  mtrt  hoBdi  r«o>im 
f9F  hi*  ofIle«. 

The  d«rk  of  the  court  of  appeals,  before  cnleriBg  npon  the  da- 
lles of  his  office,  miiBt  Bubacribc,  and  file  the  coQstitutioiial  o&th 
at  office,  BDd  must  execute,  and  file  in  tbe  comptroller's  office,  ■ 
bond  to  the  people  of  the  State,  in  the  penalty  of  twenty-five  thou- 
nad  dotlars.  with  two  sufficient  sureties,  approved  by  tbe  comp- 
Iroller.  and  conditioned  for  the  fnithlul  perfocmBnce  of  the  duties 
of  bia  office.  If  tbe  bond  is  forfeited  by  a  breach  ot  its  condi- 
tion, tbe  court  of  appeals  must,  bj  order,  direct  an  action  to  be 
broaght  thereon.  The  money  rccoTered  must  be  applied,  under 
tbp  direction  of  tbe  conrt  of  appeals,  to  indemnify  the  persons  as- 
crieved  by  the  breach,  in  proportion  to  their  rcspectlTe  losses, 
•nd  to  make  good  any  other  1o«b,  occasioned  by  tbe  hrench.  The 
clerk  mnat  keep  liis  office  at  the  city  of  Albany,  and  the  trustees 
ot  the  StAte-ball  must  asalgQ  him  saitable  rooms  therein,  tor  that 
parpoae. 

Curt.,  art.  fl,  part  ot  I  30;  L.  1S4T,  tb.  ZTT,  I  It  M  Mn.  tW.  ■id  U.. 
ek.  na.   I  IS    (3  B-  B.,  Bth  ad..  362:   8  Bdm.  *BJ.    fee,   alao.  L.  ISTO,  cb. 

I  90O.  To  appoint  a  depntr.    PoirrFB  of  deputy 

The  clerk,  by  a  writing,  nnder  his  hand  and  the  seal  of  the 
conrt,  &led  in  his  office,  from  tlioe  to  time  must  appoint,  and  ma; 
at  pleoBure  remove,  a  deputy-clerk,  who  is  entitled  to  a  salary, 
filed  and  to  be  paid  as  prescribed  by  law.  Before  entering  upon 
bia  duties,  the  deputy-clerk  must  subscribe,  and  file  in  the  clerk's 
•ffice,  the  constitutional  oath  of  office.  While  the  clerk  la  abaent 
from  bia  office,  or  from  the  sitting  of  the  court,  or  tbe  office  of 
derk  is  vacant,  the  deputy-clerk  haa  all  the  powers,  and  is  aubject 
Co  all  the  duties  of  the  clerk. 

U  lUT.  ch.  zn,  I  12,  am'd  bj  L.  1ST],  cb.  TIB. 

I  201.  [Asa'd,  187T.]  Mar  enplor  nufatanta  In  bia  omcr. 
Iptelal    depaty, 

Tbe  clerk  may,  with  the  approbation  in  writing,  of  the  judges  of 
the  court,  or  a  majority  of  them,  employ  aa  many  aBsistantB  m  bis 
office,  aa  are  neceasary.  He  may  from  time  to  time  appoint,  and 
at  pleasore  remove,  his  assistants.  Each  assistant  is  entitled  to 
a  compensation,  fixed  and  to  be  paid  as  prescribed  by  law.  Tbe 
derk  may  appoint  one  of  hia  assiHtants  oh  sppcinl  dpputy-elerk : 
who  poBsenaca,  In  the  abnence  of  tbe  clerk  and  the  deputy-clerk, 
the  same  power  and  anthority  as  the  clerk,  at  any  sitting  of  the 
eooTt  which  be  Attends,  with  respect  to  the  busineas  transacted 
tberemt. 
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g  20Z.  [Adde«,   189T.]      Clerks  for  Jodccii   of  the  coBPt   of 

Each  judge  of  the  court  of  appcala  may  appoint  and  nt  ploneare 
remove  a  clerk,  who  shall  perform  such  eeryiceH  h«  the  judge 
appolQtiQg  him  may  require.  He  ahall  be  eatitltnl  tO'  a  comiien- 
astion  to  be  fixed  by  nuch  judse,  not  exceeding  twelve  buadni] 
dollars  a  year,  to  be  paid  monthly  by  tite  CMuptrollcr  upon  tbc 
certiGcate  of  the  judge. 
L.  1897.  ch.  391.    Id  effect  April  8,  lan. 

I  308.  (Added,    1R&7.]      OSeeB    far  Jndve   of   (he   court    of 

The  board  of  BiiperviBors  of  a,  county  in  which  a.  law  library  in 
inaintflined  by  the  atnte  Hball,  upon  the  riHiuest  of  a  judge  of  the 
court  ot  appealB  wbo  resides  therein,  provide  aud  maintain  fur 
hia  use.  suitable  and  commodiouH  officcE.  approved  by  him.  In 
case  of  the  refnaol  or  neglect  of  the  board  to  comply  with  imch 
request,  the  judge  may  rent  and  maintain  at  bis  place  of  n'siUeiKV 
offices  Boltnble  tor  bis  use  and  the  expense  thereof  Bball  be  n 
county  charge.  A  judse  of  said  court  who  resides  in  a  county 
where  there  1b  no  such  library,  may  rent  and  maintnin  at  hiK 
place  of  reridence  offices  suitable  for  bis  uee,  and  the  necessary 
expense  thereof  shall  be  paid  by  the  state  treasurer  upon  the 
audit  and  warrant  of  the  compfrollET. 

L.  1M7,ch.a«.    Ineff6MAprU9,l»I. 

[Repealed;  Laws  1894.  cb.  135.1 
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AHTICLE)  TRTBD. 

The  State  r^iorter ;  pKblieation  and  diMtribuHoH  of  thtfnporte. 

■te.  we.  Stata  msRat  it  tlia  leporter  at  tbe  camt  at  appHk. 
no.  Hia    dDtj7 

211.  RepoMer  not    to   be    Intereited   In   publication;    csmtraela    tot   pub- 
Hi.  Canrrisht  ot  reporta. 
21S.  HecntaiTof  Btala  to  dtgtrlbute  rcparti. 

ac  OcrUU  'oplxi^u  lo  ba  depocltMl  nitb  dart. 
I  XOO.  state  reporter  la  the  reporter  of  the  convt  of  >p- 

Tho  reporter  oppoinfsd  by  the  court  of  appeals  Is  atyled  the 
State  reporter:  and  each  provielon  of  a  atatnte,  wherein  the  State 
reporter  is  meDtioned,  applies  to  the  officer  tbna  appointed. 

I  SIO.  HI  a  duty. 

The  State  reporter  muat  report  every  canae,  determined  In  the 

wnrt  ot  appcaU,  \.'hich  the  court  liirecta  him,  or  which  the  public 
interest,  in  hia  jndgment,  reqiiin^a  him  to  report.  To  enable  him 
to  perform  that  duty,  the  judReH  of  the  court  rouat  delirer  to  him 
the  written  opioiona,  rendered  in  each  cause  so  determined.  Each 
decision  of  ttie  court,  which  is  reported,  muat  be  ao  reported  as 
soon  aa  practicable  after  it  ia  made;  and  iC  the  renorter  ueglecta 
Uitbtnllj-  to  perform  that  duty,  it  la  the  duty  of  tie  court  to  re- 
more  him  from  office. 

L.  ISM.  eh.  n*.   t  1.   am-d. 

I  ni.  [Am'd,  1S8B.]  Reporter  not  to  be  iBtereatcd  la  pafe- 
lleotloni    aoBtraeta    for   pabllisaitloia. 

The  State  reporter  shall  not  have  any  pecuniary  interest  in  the 
reportp;  but  H  contrnct  lor  the  publicntlaa  thereof,  nnder  his  su- 
perriaion.  muat,  from  time  to  time,  be  vade,  In  behalf  of  the 
people,  by  the  State  reporter,  aubject  to  the  approral  of  thi'  chief 
judge  of  the  court  of  appeals,  with  the  person  or  peraons  who 
agree  to  furnish  to  the  secretary  of  State,  ao  many  copies  of  ench 
yolame,  aa  may  be  needed  to  ennblc  him  to  complj'  With  the  nest 
aerlinn  but  one;  and  also  to  pllbli«h  ,iud  sell  the  rejinita,  on  terms 
the  troBt  advantageooB  to  the  public,  re~;ird  bemg  had  to  the 
p^^p^■^  e;cecufioii  of  tlie  work,  iind  at  n,price  not  exceeding  two 
doUara  for  a  Toiume  of  not  less  thnn  five  hundred  panea.  E^ch 
contract,  eo  entered  into,  must  provide  for  the  publicatiou  of  the 
reports,  for  five  years  from  the  eipiralion  of  tne  time,  specified 
for  that  purpose  in  the  last  contrnct.  If  the  State  reporter  deter- 
mines that  a  contract  has  not  l^een  fnfthfully  kept  by  the  pcraon 
HI  persona  agreeing  so  to  publish  the  reporta,  said  reporter  may, 
by  an  instrument  in  n-riling  under  hia  hand,  Approved  by  the 
mief  jndice  of  the  court  of  appeals,  filed  in  the  office  of  the  secre- 
tary of  State,  annul  the  same  from  a  time  apecified  In  the  inatru- 
ment;  and  thereupon  he  may  enter  into  a  new  contract,  likewise 
to  be  approved  by  the  chief  jndpe  of  the  court  of  appeals,  for  the 

gblicalion  of  the  reports  for  five  years  from  the   time  ao  specified, 
'fore  entering  into  a  contract  the  State  reporter  must  advertise 
tor,  receive  and   conalder  propooaU  for  the  publicatioa  ot   tite 

I.  IM,  Gb.   aw. 
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I  212.  [Am'd,  1877.]    Gopri^Bbt  of  reports. 

Neither  the  State  reporter  nor  any  other  perHon  ahall  obtain  a 
ccP7riebt  tor  the  opluionH  coDtBJned  ic  the  reports  and  the  luune 
mar  be  published  bj  any  peraoo.  But  tbe  coprrigbt  of  the  atate- 
menta  of  facts,  oC  the  head-coteH,  and  of  all  other  notea  or  refer- 
ences, prepared  by  the  State  reporter,  must  be  taken  by,  nod  ehnU 
be  vested  ia  the  secretary  of  State,  for  the  benefit  o(  the  people 
of  the  State. 

t  S18.  [Am'd,  18»4,  ISTO.]  a«cret»ry  at  St«tc  to  dlBtrlbnte 

Of  the  copies  of  each  volume  of  the  reporta.  furnished  to  the 
secretary  of  state,  be  muat  deliver  one  to  the  clerk  of  each 
county,  for  the  use  of  the  county,  deposit  one  In  the  office  of  the 
Bttomey-general,  deliver  one  to  the  clerk  of  the  court  or  nppeals, 
for  the  use  of  that  conrt  end  one  copy  for  each  judge  thereof, 
deliver  one  to  each  justice  o(  the  supreme  court,  and  to  each 
connty  judge,  and  deposit  three  copies  in  the  stats'  library. 
L.  :aM,  eta.  JIS;  L.  IM.  eta.  m.    laelteot  April  1.  ISM. 

I  214.   Unreported  decisions,  etc.,  to  be  delivered  Iir  re> 

A  State  reporter  must,  on  the  appointment  of  his  succeseor,  de- 
liver to  him  all  papers  in  bia  bands,  pertaiuinK  to  a  cause  which 
he  baa  not  reported,  or  ivhieh  are  not  necesBary  to  be  retained  by 
him,  to  complete  the  publication  of  a  volume,  which  ia  then  part^ 
printed. 

L.  ie6G,  ch.  MS,  I  2. 

I  31B.  Opinions,  etc.,  not  to  be  delivered,  except,  etc 
A  State  reporter,  after  the  expiration  of  his  tenh  of  ofHre. 
shall  not  deliver  a  paper  apeeiftefl  In  the  last  section,  or  a  copy 
thereof,  to  any  person  other  than  his  %ucceaBor  in  office,  or  tM 
pnblisher  of  a  partly  printed  volume;  except  that  a  copy  of  anch 
a  paper  may  be  fnmiabed  by  him,  dnrtnK  a  vacancy  In  the  office, 
to  a  judge  of  the  cosrt,  or  to  the  attorney  for  a  party  to  the 
cause  to  which  it  relates. 

Id.,   1  a. 

f  216.  Certnin  opinions  to  be  deposited  witb  cleric. 

The  State  reporter  most  deposit  with  the  clerk  of  the  court,  alt 
opinions  delivered  to  him.  which  are  not  to  be  reported,  immedl- 
ntelv  after  the  publication  of  the  reports  of  the  other  cases,  de- 
cided at  the  same  time.  They  must  be  properly  filed  and  pre- 
served, by  the  clerk, 
8m  U.,  I  4. 
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XITU!  ZI. 

Tlie  snprsma  court,  inolndin^  ■peoial  ftnd  trial  t*nns. . 

rtleu  I.  JnrladlcttaD  and  powan;  ieilxaHVm  of  tcnni;  dlitrlbntlon 
biuliMfli  ■moDC  ttK  t*riiu  ftod  JudfM;  att«0(UDtfl  mvoD  tba  k 
tlDcs;  mlBcellJtDeoiu  prorkBlou. 

ARTICLE)   FIRST. 


S33.  Deticiutlmi,  etc.,  In  Ue  Bl«d  vltb  KcreUrr  cf  BUt«.   , 

nt  of  holdtng  tertu  uf  appflllAta  dlTlilon^  1 
>   be   potallibed. 


pointed. 


axr.  [  KepeilM 

na.  vita  m«..    _  ,  _ 

lat.  8p«lal  or  Iriil  lerm  at  luiiteiiiB  mnit  10  be  held  bf  one  Jndse. 

211.  Remffument.  etc-.,  when  eiiue  to  be  be»rd  1b   inotber  aepinment. 
aa.  Anwlntmebti  at  lermi  ot  Uie   nipniD*  court. 

2Sa.  rnUlntlon  or   ■ppolDtmenta. 

an.  GoTenwr  m*j  appolDt  eitnordlDirr  temu^  Jutlcet  to  bold  them. 

S».  0«:enil   powere  end  dallei  of  Jnmleee. 

3M.  liUmled.l 

13T.  GoTenwr  to  deelfeat*  Jnitloci   to  bold  conrte  In  eerttiD  caeea. 

238.   PUrfi    of    boldlDc    [he    tflmlH. 

239-  SpecUL   termi   ■a>>unKd  to  chimben;   IrUU  tbereet. 

212.  Offloen  nqulred  to  itlsiMl  a  tern  of  tbe  appellal*  diTlilon;  ■batlS'i 
2«3.  Fee*  of  HiTb  offlnn;  bow  paid. 

I  SIT.    Gvnervl  JnrledlctloK  of  anpreBie  eoart* 

The  general  Juried  ietion  \d  law  and  «qnhy,  which  the  Biiprcme 
mart  of  the  State  posaeBSpR,  nnder  the  proTisions  of  the  consli- 
tnbdn.  incIadeB  all  the  jnriBdtctian,  whirh  itbs  posBCRsed  and  ei- 
erdHeii  by  thf  supremi^  court  o(  the  colnny  of  ^ew  York.  n(  any 
lime,  ond  l>j  the  conrt  of  chaiieery  in  England,  nti  the  4th  Snj  at 
Jolj.  17i6:  n-ith  the  eiceptiooB.  additions,  and  limilationa,  cre> 
ated  and  imposed  by  the  coDHtitntloa  and  ian-s  of  tl'e  State.  Sub- 
ject to  those  ezeeptions  and  limitntlnna.  tho  Bnpreiiie  eourt  of 
(he  State  has  all  the  powers  and  autliority  of  each  of  those  courts, 
and  exercise*  the  Rame  In  like  maoner. 

I  B.   S.   1T3.   I  Se^  M.   JW,   I   1;   ind   L.   IfUT.   ch.   SM,    |    18. 
I  Zlft.    [Am-d,  1SM(.]    Snpreaab  oosFt  nutr  ckuve  »■«<)•  of 
triRl  of  HetlOBA  pendiiiv  in  ottaer  coarti. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
■Bd,  in  a  proper  case,  moBt  make  an  order.  directiOR  that  an 
inae  ot  fact,  Joined  in  an  action  or  Bpeclal  proceeding,  pending 
in  aity  other  court  of  record,  except  the  city  court  of  the  city  of 
New  Y«rk,  or  a  county  court,  to  be  tried  at  a  term  of  the  bu- 
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premie  court  In  another  county,  on  such  terms,  and  under  sncb 
reKiilatlooa  as  it  deems  just;  and  thercupou  the  issue  must  be 
tried  ftpcordingly.  After  the  trial,  the  clerk  of  the  county,  in 
irhich  It  hns  tahcn  place,  must  certify  the  minutes  thereof;  which 
mnet  be  filed  n'ith  the  clerk  of  the  court,  in  which  the  action  or 
■pedal  procecdiag  Is  pendinK.  The  Babseqnent  proceedings  in  tbi- 
last  mentioned  court  must  be  the  same,  as  if  tne  issue  had  been 
tried  therein. 
-    L.  leM.    cb.   MB. 

I  2ie.  [Am'd,  1B9B.]    Jadlotml  departmenta. 

The  Stnte  is  hereby  divided  into  foor  iudiclol  departments. 
The  first  department  shall  consist  of  the  county  of  New  Yorli: 
the  second  department  shall  consist  of  the  counties  embraced 
within  the  present  second  judicial  district;  the  third  departmeiit 
shall  consist  of  the  couiitips  embraced  within  the  present  tbini, 
fourth  and  sixth  judicial  districts:  the  fourth  department  shall 
consist  of  the  counties  embraced  nitliin  the  present  fifth,  oeTenth 
and  eighth  judicial  districts. 

}  SaO.-n  [Am'd,  ISSS.]      Appellatf  dlTlnlan. 

On  and  after  the  drat  day  of  Tanuary,  eighteen  hundred  and 
ninety-six,  there  shall  be  an  appellate  division  of  the  supreme  court 
in  each  judicial  department  hereby-  created,  consisting  of  seven 
justices  in  the  first  department  and  of  five  justices  in  each  of  the 
other  departments.  In  each  department  four  shall  constitute  ■ 
iiuorura,  and  the  concurreuie  of  three  shall  be  necessary  to  a  de- 
claion.  No  more  thon  five  justices  shall  sit  in  any  case.  Prom 
all  the  justices  elected  to  the  supreme  conrt  the  governor  shall 
designate  those  who  shall  constitute  the  appellate  division  in  each 
department,  and  he  shall  desiguale  the  presiding  justice  thereof, 
who  shall  act  as  such  during  his  term  of  office,  and  shall  be  a 
resident  of  the  department.  The  other  justices  shall  be  desig- 
nated for  terms  of  five  years,  or  the  uncKplrcd  portions  of  their 
respective  terms  of  ofSce.  if  leas  than  five  years.  From  time  to 
time,  as  the  terms  of  such  desiornptidns  expire,  or  vacnncies  occur, 
ho  shall  make  new  designations.  He  may  aiso  make  tempomry 
designations  in  ease  of  the  absence  or  inability  to  act  of  any  jus- 
tice in  the  appellate  division.  A  majority  of  the  justices  desig- 
nated to  sit  in  the  appellate  division  in  each  departtnent  shall  be 
residents  of  the  departments.  Whenever  the  appellate  division 
In  any  department  shall  be  unable  to  dispose  of  its  biulneas  within 
a  reasonable  lime,  a  majority  of  the  presiding  juaticei  of  the  sev- 
eral departments  at  a  meeting  called  by  the  presiding  justice  of 
the  department  in  arrears  may  transtcr  iiny  pending  appeals  from 
such  department  to  any  other  department  for  hearing  and  deter- 
mination. No  justice  of  the  appellate  division  shall  exercise  any 
of  the  powers  of  a  justice  of  the  supreme  court,  other  than  those 
of  a  juHtice  out  of  court,  and  those  piTtniiiing  to  the  appellate  divi- 
sion or  to  the  hearing  and  ilecisiun  of  innlions  submitted  by  con- 
sent of  counsel.  From  and  nfler  the  bsf  dny  "f  !>eccmber,  eigh- 
toen  hundred  and  ninety-five,  the  apj^'llate  division  shall  have 
the  jurisdiction  now  ejierciscd  by  the  supreme  court  at  Its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  snperlor  court 
of  the  city  of  New  York,  the  superior  eotirf  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature.  It-shail  have  power  to  appoint  and 
87 
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remote  a,  reporter,  to  ivhom  the  original  opinious  o(  fit?  court 
^hatl  be  delivered  by  the  judjces  immedlulelj"  litter  the  ilii.'isii>;,« 
or  ihe  caseB  in  which  fhey  are  written  are  made,  and  to  mflhe 
rules  ajid  refculatioDB  goTcrniDg  the  practlee  therein.  Tlie  appel- 
Ule  court  shall  be  located  reKpectivetr  tu  the  first  department,  In 
the  rilj  of  New  York;  in  the  sepond  dcpartracnt,  In  the  city  of 
Bmoklyn:  in  the  third  department,  iu  tbe  city  of  Albany;  and  iii 
(be  fourth  department,  in  the  cily  ot  Rochester;  hot  terma  theri'of 
may  lie  held  elsewhere  in  such  departments,  whent^er  iu  tbe  iliit- 
cretioD  of  tbe  justices  thereof,  respectively,  public  interests  may 
require. 

L.    ISSS.   cb.    310. 

I  £21.  l.«.in'd,  ISnS.  ISM,  IBSn,  IMO,  1904.]  Clerics,  atl»>a- 
■■ts  BBd   alvaoKraphrrB. 

The  justices  of  tbe  appellate  division  in  each  of  the  third  and 
ronrth  departments  shall  have  power  to  appoint  and  remove  n 
clerk  who  shall  keep  his  office  at  a  place  to  be  designated  by  said 
jutlices.  The  clerks  of  the  appellate  division  in  said  departmentn 
•biU  be  paid  an  annual  salary  of  two  Ibouanud  dollars.  A  cit- 
tifieate  of  the  appointment  of  each  of  said  clerks  Hicned  by  tlii> 
presiding  justice  of  the  judicial  department  for  which  said  clerk 
is  aiqwioted,  shnll  He  tiled  with  the  comptroller  of  tbe  State,  and 
the  salary  bereliy  establlslied  shall  be  paid  by  the  comptroller 
ot  the  State  to  such  Hpnointeee  quarlorly.  The  justices  o(  the 
an>«llate  division  in  enen  of  said  depariments  shali  have  power 
to  appoint  and  remove  not  more  than  three  attendants,  one  of 
whom  shall  act  as  crier.  Each  of  said  attendauts  shall  receive 
a  compensation  to  be  dxed  by  the  justices,  which  shall  not  ex- 
ceed nine  hundred  dollars  per  year,  payable  monthly.  He  bhall 
also  be  entitled  to  receive  his  tnivcling  expenses  to  and  from 
his  home  to  tbe  place  where  said  sessions  are  held,  not  exceeding 
once  iu  each  term.  The  comi>ensiilion  of  liie  attendnnts  shall 
be  paid  by  tbe  comptroller  of  the  State  upon  the  certificate  of 
the  presiding  justice  of  the  deuurtiiicnt.  Bach  Justice  of  the  ap- 
pellate divifion  in  each  of  said  departments  shall  have  power  to 
employ  the  services  of  a  stenographer.    The  compensation  of  each 


Sioyed.  Such 
lars  a  year. 
Su'bd.  1.  IAad»d,  1S»T|  am'd,  10O4,]  The  presiding  JQstlce  of 
the  aopelinte  division  of  the  fourth  department  Hhall.  wit!i  th<>  ap- 
proval of  tbe  other  justices  of  said  department,  have  power  to  ap- 
imint  and  remove  nil  nssiHtant  to  tbe  clerk  ot  said  ap|iellate  itivi- 
sion.  who  shall  be  paid  an  annual  salary  of  one  thonsand  dollars. 
and  shall  in  like  manner  have  power  to  appoint  and  remove  a  ei»i- 
i^nttation  clerk,  who  shall  be  an  expert  stenonrapber.  who  «hall  act 
under  the  direction  of  said  Justices  and  shall  attend  the  sitCintfx 
of  said  court  and  render  such  clerical  and  stenoKrapbic  iiervireH 
thereat  and  during  the  official  consultations  an  the  jiiKtices  of  said 
ilFpartment  may  require,  and  shall,  under  (h>  direction  ■>(  said 
jnatices.  luake  up  and  pre|inre  for  fiiiug  iu  the  office  ot  the  clerk 
the  offlcini  lists  of  decisions  to  be  rendered  by  said  court.  The 
cmnpensation  of  such  consultation  clerk  shall  be  fixi'd  by  said 
jnslices  at  not  to  exceed  twenty-one  hiindni)  dollars  per  year. 
A  certificate  of  the  oppointmeni  of  such  assiKtant  clerk  and  snch 
raosnltation  clerk,  signed  by  the  juutires  of  tbe  snid  fourth  de-  - 
partment,   shall  be  filed  with  tbe   comptroller  of  tbe  statu,   and 
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ibe  salaries  hereby  established  for  eaeb  assistaut  cleik  aod  sn«-h 
(^uuHultation  clerk  aliall  be  paid  by  the  said  cumptrollor  to  Huch 
uppoiotecB  monthly,  aod  BDnuallj  apportioned  by  him  nmoiifc  th« 
lountles  coDStltutiDg  the  fotirth  jiidieial  department  and  rernmlod 
bf  Buch  ^rountiea  to  the  state  treasury. 

L.  ISM.  cb.  SO.     Id  eSect  Uanb  S,  1S04. 

Siibd.  2.  lAUdul,  188T.1  The  clerk  of  the  appellate  division  of 
the  tui'rth  department,  in  udditioa  to  the  salary  herein  pr>>vi[l«>l, 
shall  be  entitled  to  receive  faia  nece»Bary  diaburaenieuts  tor  irt)«i- 
agi;  telephone,  telegraph  and  express  ehargts.  to  be  tertifietl  by 
the  presiding  Justice  of  said  department  and  to  be  paid  in  Ibe 
Hunie  uiaiiiier  as  his  salary.  And  the  eulupensation  herein  proriileil 
for  said  clerk  and  said  assistant  clerk  shall  he  in  lien  of  .ill  fee?? 
and  charKCB,  and  neither  said  clerk  nor  HHslstant  clerk  shall  her'" 
utter  be  permitted  to  chBrge  or  receive  any  fee  wbafTcr  in  ailili- 
tiou  to  his  salary,  for  any  official  service  rendered  by  him. 

I.,  tSBfi.  cb.  aro;  I..  ISfie,  rh.  MT;  I..  IBOT,  <'b.  am.  in  cSett  Aiirll  24. 
188T.     Second  depirtmenl.  «e  L.  18M,  rb.  Ml. 

Subd.  3.  lAdded,  1900.]  The  Justices  o(  the  appellate  division 
of  the  supreme  court  in  the  third  judicial  department  shall  have 
liower  to  appoint  and  remove  a  deputy  eterk  of  said  court,  who 
shall  be  paid  an  annual  aaUry  of  one  thousand  dollars  by  the 
<-omritroller  quarterly.  A  certificate  of  such  appointment.  aiKiml 
by  the  presidinK  justice,  shall  be  filed  with  the  comptroller  ot  the 
State. 

L.  1900.  eta.  401.     la  effMI  April  IS,  ISoa 

Subd.  4.  [Added,  19«M>.1  The  deputy  clerk  of  the  appellate  di- 
vision ot  the  supreme  court  in  the  tliircl  judicial  depnrcnicnt  shall 
also  act  under  direction  of  said* court  as  librarian  and  have  chnrjie 
•it  the  library  in  us<-  bf  said  court,  and  for  such  additional  services 
shall  receive  the  adilitionsl  sum  of  five  hundred  dollars  per  annnn). 
to  he  paid  in  the  same  manner  as  his  salary  as  deputy  clerk. 

L.  1000,  cb.  53S.     Id  effect  April  19.  ISOO. 

I  229.  tAdded.  18841.1    Governor  may  r«Toke  deaiicaatloB. 

Upon  the  writleu  rctiucst  of  a  justice  deHi)(iiated  for  the  ujipi-l- 
late  dlvisinn.  the  Koveruor  may  revoke  his  dcsifcnation  by  an  ot^er 
to  be  liled  in  the  office  of  the  secretary  ot  atiiic.  Where  such  des- 
isnntiou  is  revokeil.  the  goveruor  may  prescribe  the  duties  to  be 
performed  by  such  justice  in  holdinjc  conrt  in  any  part  of  the 
Kiiite.  from  the  lime  of  such  revocation  until  the  takinic  effect  <>t 
the  next  appointment  of  terms,  as  prescribed  in  sectiou  twii  hun- 
dred and  thirty-two  of  this  act,  for  the  judicial  department  in 
which  such  justice  resides. 

In  tllKt  Uiirrb  ta,  18M.     L.  IBBA,  eb,  113. 

I  3aH.    [Atn'd.    inns.]     Ilea lunation,    etc.,    to   be    «lrd    vcltK 

A  dcsitcuBtinn  of  a  justice  of  the  appellate  division  of  the  mi- 
preme  court  must  be  in  writing,  and  filed  in  the  office  ot  the 
sewtnry  of  Stale. 

f  224.  [Repealed  Jan. 

I  22S.   lAm-d.   IKOB.I 

of  the  apitellate  dlvii 


lobe  a 

L  inc.  cb.  MS. 

IXK.  [Am-d.  1S8D.1    AppolktmoBt  to  be  »abllali«4. 

An  ippoiiilmeiit  or  a  term  or  terms  o(  an  appellate  diviaion 
muRt  be  made  and  filed  in  the  oSice  at  the  seerelary  oC  State  at 
Iraat  thirty  dajs  before  the  commencement  of  siieh  term  or  tvrmii. 
The  secretary  ot  State  muHt  immediately  publiBh  a  copy  thereoC  in 
ibi'  Dewspaper  urinted  ia  Albany  in  which  legal  notices  are  re- 
quirpd  to  be  pubtiahed  at  leeat  once  In  eaeh  n'^ek  (or  tour  suc- 
(vsaive  ire«kR.  The  expenses  of  publication  are  to  be  paid  out  of 
the  treasury  o(  the  State. 

!  227.   (Repealed  Jan.  1,  1806:  L-  1S95,  cb.  &ie.] 

kHOOlMe  iasttce  to  preside. 

__  _. ..  , _  _.t  present  at  the  nittinK  of  the  ap- 
pellate diriaion,  the  anHOciate  Justice  residins  in  tbe  department 
hsThig  Ncrved  the  lon^^est  time  as  such.  or.  if  two  are  present 
vho  bnvo  sorreil  the  same  length  of  time,  the  elder  of  (hem  must 
an  a»  presitline  justice  until  a  presidlUK  Justice  attenda. 

4  2X9.  (Added.  ISftO.)  Special  er  trial  term  ot  aapreine 
eeaet  to  be  beld  by  one  jadffe. 

.V  sp4Tial  terra  or  a  trial  term  of  the  supreme  court  must  be 
hold  by  «ui?  judice.  An  appeal  from  a  judgment  or  decree  in  any 
rase  in  which  tbe  qnestion  o(  the  title  to  a  public  office  in  directly 
or  mliaternlly  at  Issue  or  in  any  manner  involved,  may  be  placed 
on  the  calendar  and  ootieed  for  licarinc  on  any  day  in  the  nppel- 


a  of  the  supreme  court,  in  the  first  depi 
it  appeals,  and  shall  be  heard  oo  aaid  da 

I.  5«0.     In  effwl  Uay  12,   Ifm. 


I  Z.-tO.    [An'd,  189S.]    Number   of  jBntleea   neeeaau^r  for  a 

In  each  department  four  of  tho  jnatiees  of  the  appellate  division 
of  the  supreme  court  shall  coUHtitute  a  yuorum.  and  the  eoncur- 
ri-noe  of  three  justices  is  necensary  to  pronounce  a  decision.  No  • 
more  than  five  justices  shall  ait  in  any  case.  If  three  do  not  con- 
cur in  11  d<>cision,  a  reargumeut  must  l>e  ordered, 

I  231.  [Am'd,  180B,  lOOO.I  Renrdnnent.  et  cetera,  wbea 
eanke  to  be  beard  In  Aaotaer  depnrtment. 

Where  in  an;  case  four  justices  of  tbe  appellate  division  In  any 
ilepirtnient  are  not  qualified  to  sit  therein,  or  where  the  justic*™ 

Siulified  to  hear  the  appeal  are  enuHllv  divided,  the  court  must 
irect  the  same  to  be  sent  to  another  department  to  be  sp^'cifieil 
ia  the  oriler  to  be  there  heard  and  determined.  Where  in  aii.v 
eape  when  an  appeal  to  the  appellate  divisiou  of  any  ileiiarlment 
comei:  on  for  arptiment.  and  the  justice  before  A-hom  the  action 
ivaa  tried  or  who  granted  the  order  appealed  from,  ia  a  member 
of  suoh  appellate  division,  the  appellant  may  make  au  applica- 
tion to  such  appellate  division  far.  and  the  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  ndjoiniuK  department 
10  he  specified  in  the  order,  to  be  (here  heard  and  determined. 
I~  ISeO,  cb.  ai6:  I.  leoo,  cb.  20»,     in  eHect  Sept.  1,  1900. 


1232  TERMS.  c.3,  t.  2.  ».l 

I  sua.  [Ain'd,  18TT.  ISBS,  1S05,  18M),  ISOO,  1904.}  Avpolnt- 
niEntii  or  t«rms  o(  the  anitveine  eoiiFt. 

The  juBtices  of  the  appellate  divisiou  in  each  departinpnt  may 
fix  the  tiineN  and  placpH  for  holding  apedal  and  trial  terms 
tliprcin.  and  ansiKii  thp  jujiticeB  of  Ihe  departments  ti)  hold  siirh 
tcrmsi.  or  make  rules  therefor;  and  miiy  from  time  to  time  make 
odditionnl  appointments  and  deHignRtioiis,  or  ehauge  or  alter 
those  alreadj'  made.  If  said  jiLsliceo  of  the  Kaid  appellate  diTi- 
sioii  in  any  detiartment  shall  not  have  fixed  (he  times  and  plaei-a 
for  holding  Raid  special  and  trial  terms,  or  shall  not  have  an- 
Ki^iied  the  jDtitiees  to  hold  niieh  terms,  or  Hhnll  not  hnre  mnde 
rules  therefor,  before  the  first  day  of  Deeemhor,  in  the  year 
eighteen  hnndred  and  ninety-five,  and  in  every  second  year  there- 
after, the  Jnstlees  of  the  supreme  court  for  each  judleial  diBtriet, 
or  a.  majority  of  thnu  not  deRifinated  an  justices  of  the  appellate 
diviHiotj,  must,  between  the  first  and  fifteenth  days  of  December 
in  each  of  said  years,  ap|M)lut  the  times  and  places  for  boldintr 
the  trial  and  special  terms  of  the  supreme  epurt  within  their  judi- 
tial  district  for  two  years  from  the  first  day  of  January  of  the 
year  next  following:  if  for  any  reason  sueh  an  appointment  is 
not  made  before  the  expiration  of  the  time  8o  specified,  it  must 
be  made  at  the  earliest  convenient  time  thereafter.  At  least  one 
»pecinl  tern)  and  two  trial  terms  must  be  appointed  to  be  held 
in  each  year  in  each  county  separately  organized.  Fulton  and 
Hamilton  counties  shall  be  deemed  one  county  for  the  purposes 
of  this  section.  Two  or  more  trial  terms  may  be  appointed  to  be 
held  aud  may  he  held  at  the  same  time  in  any  county.  A  trial 
term  in  any  county  may  he  held  in  two  <ir  more  parts,  ond  a  jury 
|)aiiel  may  be  summoned  to  serve  in  each  juirt,  or  jurors  may  bo 
drawn  from  one  panel:  and  in  such  county  such  part  or  parts. 
exceeding  one,  as  may  be  requisite  shsll  be  reserved  for  the  trial 
of  actions  on  sales  of  personal  properly,  including  agreements 
incident  to  such  sales,  for  work.  lalKir  and  services,  and  material 
furnisheil.  a|K>n  iKilif-ies  of  iuKuraneo  and  upon  negotiahle  paper 
mid  olher  instruments  transferahle  by  endorsement  or  order. 
The  rules  made  by  the  justici's  of  an  appellate  division  for  fi.tjng 
the  times  and  places  for  holding  special  and  (rinl  terms,  and  fur 
assigning  the  justices  for  hoidioK  specln]  and  trial  terms,  must 
be  signed  by  the  justices  making  them,  and  immediately  tfleil  in 
the  office  nf  the  seiTetary  of  st:ite:  and  a  duplicate  thereof  must 
also  l>e  liied  in  the  office  of  the  clerk  of  such  appollnle  division, 
who  ninst  immeilintely  transmit  a  I'opy  thereof,  certified  by  him, 
to  each  nf  the  jostii-es  of  the  supreme  etmrt  in  such  'department 
not  designated  as  justices  of  an  sppellnie  division.  The  justiees 
of  Ihe  appellate  division  of  each  department  are  hereby  aulhor- 
ixcd  to  adopt  and  procnre  an  nffleial  seal,  with  suitable  devices 
and  inscription.  A  description  of  such  seal,  with  an  impresHloii 
thereof,  shall  he  filed  in  the  office  of  Ihe  secretary  of  state.  TIk' 
expensi-  of  pn)cnrinB  such  seal  shall  he  a  charge  against  the 
state,  and  shalLho  paid  by  the  slate  treasurer  upon  the  audit  and 
warrant  r)f  the  comptroller. 

L.  1883.  oh.  08;  L.  iSnO.  i-h.  JI7(1:  L.  ISBO.  cb.  Ml;  L.  1800.  *li,  TJ;  L.  1004, 
cb.  acMI.    In  errect  April  29,  ION. 
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1 13S.    P>kIlntl*B  •(  a»alatat«KtB. 

Ad  nppointiui'iit  bo  made  must  be  eignpd  by  the  justicei  rakkloK 
h,  and  immediately  Sled  Id  (he  oOlce  of  the  secretary  of  Btate, 
irhu  iDGHt  pnliliKh  n  cipy  thereof  In  the  new«paper.  printed  at 
Albany,  in  which  legal  cotleeB  are  required  to  be  published,  at 
Imm  onee  in  each  week,  for  three  BUtcenslve  weeits  before  the 
holdiDK  of  a  term  in  pursnance  thereof.  The  expense  of  the  pub- 
lintion  is  payable  out  of  the  treannry  of  the  State. 


I3S4.  IAni'4.  18950    (ioTrrnor 
termai  laatleeia  to  Sold  Ibpu. 


r  appoint  eztraorainanr 

The  governor  may,  nben,  in  his  opinion,  the  public  interest  ho 
miplree,  appoint  one  or  more  extraordinary  terms  of  the  appellate 
division  of  the  supreme  court  In  any  department,  or  of  the  special 
or  trial  lerue  of  the  auprenie  court.  He  must  designate  the  time 
■nd  place  of  holdintc  the  same,  and  uatoe  the  justice  who  ihaU 
bold  or  preaide  at  suoh  term,  except  of  the  nppellate  diylaioD;  and 
he  Diaat  give  notice  of  the  appaintnent,  in  sach  manner  as,  in  bti 
jndfrnent.  the  public  iuterest  requires. 
L.  IMS,  cb.  MS. 

I  2SB.  IAm'iI,  ISfMl.  lOOO.I  General  power*  aad  dntlea  at 
laatleeo. 

Auf  Justice  of  the  supreme  court  has  power  to  bold  a  special  or 
trial  term  of  the  supreme  fourt  /or  the  iMiole  or  any  portion  of  the 
Ipnn:  and  to  act  upoo  any  business,  which  regularly  comes  Iwfore 
the  term  in  which  he  is  sittinK.  except  where  be  Is  personiJIr  dis- 
qualified from  sitting,  in  a  particular  action  or  spec^Ul  proceedins. 
Each  justice  must,  at  all  rc-iH<mable  times,  when  not  encaKed  in 
holdins  (uiirt.  transact  xuch  judicial  business  as  may  be  done  ont 
of  court.  The  juntices  of  the  auprenie  court  elected  in  the  eiichlh 
jadicial  district  may  adopt,  and  from  time  to  time  amend  rulea 
and  reicniatinns  for  making  calendars  of  cases  at  issue  to  be  tried 
in  the  supreme  court  in  and  for  the  ivunty  of  Erie. 
L.  isae,  cb.  Mfli  I.  1»00.  cb.  SS4.     la  tBeet  April  11,  IMO. 

I  3M.   [Repealed  Jan.  1.  18DG:  L.  1805,  ch.  J>ie.] 

I  23T.  |Ani-d,  IB08,  IftOO.]  GoTemor  to  dealKnatc  liutlceM 
to  hold  conrtB  In  eertnln  eaaea. 

If  it  ap)>ear  to  the  sutisfncliou  of  the  presiding  justice  of  the 
ippellate  olTision  in  any  depiirtnient  that  a  epeeial  or  trial  term 
of  the  supreme  court  duly  appointed  therein  ia  in  danger  of  fail- 
hig.  he  niHv  designate  a  justice  who  resides  in  that  department 
to  hold  Bui-b  term  in  (he  abKcnce  of  the  justice  aHHignctI  (hereto. 
If  in  tho  opinion  of  such  presiding  justice  it  is  nut  practicable  to 
make  a  designation  from  hia  departmeiil,  he  shall  so  inform  the 
Eorpmor  who  may  thereupon  designate  for  such  term  a  justice 
from  any  department. 

I  X».  (Am'd,  18»R.]    Place  of  holdlna;  the  terua. 

The  place  appointed  within  each  county,  for  holding  a  special 
term  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  nr 
a  trial  term,  must  be  that  designated  by  the  statute,  for  holding 
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I  230.     Special    teFm>    adJonPaeJ,    to    eknaiberiai    triala 

A  special  term  of  the  eupreme  court  ma;  be  adjourned  to  a 
tntnre  day,  aod  to  the  chambers  of  any  justice  of  tnp  court,  re- 
siting  within  tlie  judicial  district  by  an  entr;  In  the  minuteB;  and 
then  adjouruod  from  time  to  time,  as  the  justice  holding  the  same 
directs.  An  action  triable  by  the  court,  -without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourned,  may 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent 
of  both  partiee,  but  not  otherwise.  In  that  case,  the  attendance 
of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is  not  required, 
unless  the  justice  directs  one  or  more  of  those  officers  to  attend, 

Co.  Pioc.,  P>rl  of  I  24. 

t  240.  [Repealed  Jan,  1,  1896;  L.  1895,  ch.  M6.1 

I  t41.  [Am<«,  IRSB.]  W^at  Jodvea  lur  perforui  datleii  at 
Jutlcea  Bt  cliBinberB. 

A  count;  judge  within  his  county  possesaea,  and  npon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  fluthoriied  to  pertorm  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

L.   lAM,  cb.  MS. 

I  2-ia.  [Am'd,  ISttS,  18»e.1  Offlcpm  reqiiired  to  Btlrnd  • 
lerm  of  the  appellHte  dlTiBlonp  sherlfTs  daty. 

A  term  of  the  appellate  division  of  thi-  suiiromc  court  must  be 
ntteuded  by  the  sherilf  of  the  county  in  which  it  is  held,  his  under 
sheriEf,  or  one  of  bis  deputies;  by  not  raore  than  three  attendants 
appointed  by  such  court,  one  of  whom  shall  act  as  crier;  lij-  the 
cferk  of  the  appellate  division,  of  the  supreme  court  appointed  for 
the  department  in  which  the  term  is  held;  all  of  whom  must  art 
under  the  direction  of  the  court  or  of  the  presiding  justice.  The 
Bheriff  of  the  county  must  cause  tlje  room  in  which  a  term  of  the 
appelinte  division  is  held  to  be  properly  heated,  ventilated,  lighted, 
and  liept  comfortably  clean  and  in  order.  The  court  may  entorco 
the  performance  of  that  duty  by  the  aheriff.  The  sheriff  muRt 
also  provide  the  court  with  all  necesnary  slationery  and  minute- 
books,  upon  the  written  requiBilion  of  the  court  or  of  the  jnsti'M 
presiding  at  the  term,  and  shall  defray  the  necessary  expense  of 
tclegraphiug  the  day  calendar  to  such  county  clerks  as  the  coart 
shall  direct;  also  toe  necessary  expense  of  traDHmittine  printed 
cases  nnd  papers  to  the  reporter;  to  the  various  libraries  and  to 
the  justices  of  the  Bp|)ellate  division. 

L.  189B.  ch.  MS,    In  fltwt  April  Zl.  IBM.    L.  1898,  ch.  WT. 

I  Z4S.  [Am'd,  18t>S.]    Frei  of  inch  affloePB)  bow  paid. 

The  fpps  of  the  aheriff,  and  such  attendants  for  iittnnding  n 
term  of  the  appellate  division  and  all  eipenses  incurred  by  n,  sber- 
'"  -11  obedience  to  the  last  section  must  be  audited  hj-  toe  comp- 
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1.2  eUPEEMK  COURT  REPORTEE. 


ARTICLE  SEOOND, 

The  supreme  court  reporter, 

Sre.  244.    (ltp|Wll1<Hl.1 

Mt,  TrriD  ot  odkv:  bow  AppDJDt«4  aikd  remoTed, 

3M.  Mn^lDg  ror  ippolntufnt. 

S4B.    P»|rnl    snil   nplnlonn  to   be   tnrnlBhivl   tn   lh»  wpottfr. 

£m!  t>ii«  or  lliv  rulnmn  at  reporta. 

(M4.   [Rpppaled  Jnn.  1.  189C;  I^avrs  18))^.  ch.  (MH.l 

IZ4K.    lAm'd,   IHTT.   IKOtC.]    Tvm   of   offlcet  bow   appointed 
■■d  Fenovrd. 

The  term  of  office  of  the  suprpmp  court  reporter  is  Bve  ycHru 
fmni  the  time  of  his  appolntiuonl,  and  unttl  hU  Hiiccc'Hsiir  Is. 
appointed  and  tinaiifies.  He  mURt  be  appointed  and  moy  Ik- 
nflioved  for  canse.  by  the  Justiceii  of  the  appellati;  divisioDs  of 
the  Kapreme  eonrt,  or  a  majority  of  sueh  of  them  as  attend  at  ii 
(-onreiition.  held  aa  prescribed  in  the  npit  two  aeetlona.  A  i 
appoEntment  or  removal  must  be  in  writinR;  ft  must  be  sixned  by 
the  justices  making  It.  and  filed  la  the  oSle»  of  the  secretary  of 
slate;  otherwiHe  it  is  of  no  effet't. 
H  US.  346  iiKl  MT  <rm  bolb  mmpTHliKl  aiiil  rcpnlpd  br  Mine  ict    L.  IfWn, 


|24«.    [AB'd,  187T,  I80S.]    Heetlns  (or  KppolBtmeat. 

The  jnatices  Of  the  appellate  divisions  of  the  aa^reme  court 
must  meet  In  cooTention,  at  the  cnpitot  in  the  city  of  Albany,  at 
Buaa  ot  the  day  when  the  term  of  office  of  the  Hiiprenie  court 
reporter  expires,  for  the  parpoae  ot  apiminting  a  supreme  court 
reporter  in  his  place.  If  that  day  is  a  Sunday  or  a  public  holi- 
ilay.  the  convention  must  be  held  at  (he  same  time  and  place,  on 
The  first  day  thereafter  not  beinc  Sunday  or  a  public  holiday. 
If  an  appointment  ia  not  made  at  such  n  meeting;,  it  may  be  made 
•t  a  ape<^ial  meeting  ot  the  convention,  held  na  prescribed  in  the 
next  section.  The  supreme  court  reporter  moy  be  removed  at 
sQch  a  BjiociBl  meeting. 
i.  itfT,  cb.  4W,  h.  180B.  cb.  Me  {(uiietida  md  r«pp»I(). 
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tZ47.  [Am'd.  180B.I  Spectol  wretlBK  tor  mvinHnt^mmt  ar 
removal. 

A  special  meeting  of  the  coDTeotion,  tor  tbe  appt^ntment  or 
removal  of  a  supreme  court  reporter,  must  be  held  at  the  capltol 
in  the  city  of  Albany;  but  it  ma;  be  sdjourDed  to  an;  other  place. 
It  ma;  be  called  by  b  presidtne  Justice  b;  written  or  printed 
notice  stating  the  object  of  the  nieetinK,  and  served  personally  or 
through  the  poat-offlce,  upon  each  of  the  justices  of  the  appellate 
dirfsinns  of  the  supreme  court  at  IcftBt  two  weeks  before  the  time 
appointed  therefor.    If  the  object  of  the  mectinc  is  to  consider 

(the  question  of  the  removal  of  the  supreme  court  reporter  the 
notice  must  be  accompanied  with  a  copy  of  the  grounds  allefted 
for  the  removal;  and  bolh  rauBt  be  served  upon  tbe  snpreme  court 
reporter,  personally,  or  by  leaving  them  nt  bis  last  place  of  rCBi- 
dence.  with  some  person  of  suitable  Bge  and  discretion,  at  least 
ten  days  before  the  time  appointed  Cor  the  meeting. 
L.  IBSG,   eb.   Ma  {imfnd*  lod  rrprali). 

i  S48.  lAm'd,  1S9B.]  Papers  aad  aplnlOBs  to  bo  tarnlahrd 
1o  tbe  reverter. 

In  each  cause  heard  b;  the  appellate  division  of  the  snpreme 
court,  the  attorne;  or  counsel  for  each  part;  must  deliver  to  the 
clerk  of  said  appellate  division,  for  the  use  of  the  supreme  court 
reporter,  B  duplicate  of  each  paper  furnished  by  him  for  the  use 
of  the  court:  I'he  clerk  must  collect  snch  paper*  from  the  coun- 
sel: and  immedlBteiy  after  the  adjournment  of  the  term,  be  must 
trnnamit  them,  and  certified  copies  of  all  the  deciainnn.  made  nt 
that  term,  to  the  supreme  court  reporter,  at  (he  lattcr'a  expeiiBc. 
Fach  judge,  who  renders  a  written  opinion  in  a  eanse  decided  by 
fhe  nppellote  division,  must  transmit  it,  or  a  certified  copv  thereof, 
to  the  supreme  court  reporter,  who  must  pay  the  eipense  of 
transmission,  and  also,  where  a  cop;  i»  transmitted,  the  expense 
of  copying,  not  exceeding  eight  cents  for  each  folio.  • 

L.   ISeS,  eh.  MO. 

I  34ft,  (Am'd,  18»K,1  Dnty  of  reporteri  ao  ■alarr  to  be  pnid 
to  blai. 

The  sapreme  court  reporter  is  not  entitled  to  a  salary.  He 
must  report  and  publish  such  of  the  decisions  At  the  terms  of  the 
appellate  divisions  or  special  terms  of  (he  court  as  he  deems  It  for 
the  public  interest  to  have  reported.  He  must  alao  report  and 
publiah  the  decision  in  a  particular  cauRe.  which  the  coart,  at  a 
term  of  the  appellate  division  or  special  term,  Bpeciall;  dircetn 
him  to  report.  He  must  prepare  for  each  volume  and  cause  to 
be  published  therewith,  the  usual  digest,  head  notes,  tables  of 
contents,  and  index. 

i2(W.   (AWd,    1S9B,    189T,    I8ft».]     Price    of   velencs    of   the 
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mar  aino  caase  advance  sbeetH  to  be  pablisbed  nt  not  tn  exceed 
Bftj-  eentB  a  TOlume,  He  muRt  CHiise  a  copy  of  each  Tohimp  of 
thn  rppnrtH  an  noon  as  printed  to  be  dellrered  to  each  jndKe  of 
the  eoart  of  apoenlx,  and  each  iustice  of  the  aupreiae  conrt.  and 
to  pich  count;  judge  during  his  term  of  offlcei 

L  IMS.  cb.  »4e:  L.  189T.  eb.  414;  L.  1809,  cb.  ITS.    Id  effect  April  T.  IBM. 


;■,  ,,G{.wi<;lu 


STENOGRAPHERS, 

ARTICLB  THIRD. 

Stenog7^pher». 


1-^3.  IBepealed.l 

I.  SieDoiniphm  In  Klofi  a 


r    Btfli»frvpEi«r. 

I  SHI.  [Am'd,  J890.1    StcaoKraphera. 

If  the  juBtEpo  ptPBidiug  requirea  a  copy  of  any  procoodinea  writ- 
ten out  at  IcnKtn  tiom  Btouographic  uottB.  be  niay  make  an  order. 
directiog  one-half  of  the  atenoprapber's  fees  therefor,  to  be  puiil 
by  each  of  the  parties  to  the  action  or  apecial  proceeding,  at  the 
rate  of  ten  cents  for  each  foEio  bo  written  out.  qih)  nay  enforce 
payment  thereof.  Any  auch  copy  shall  be  accesBtble  to,  and  may 
be  examined  by,  an;  of  the  counsel  in  tbe  cnutie.  If  there  arc 
two  or  more  parties  on  the  same  side,  the  order  may  direct  either 
of  them  fo  pay  the  sum  payable  by  their  aide,  for  the  ste&oft- 
rapher'a  fees;  or  it  may  apportion  the  payment  thereof  among 
them,  as  the  Justice  deema  just. 
L.   IBM,   cb.   Mil. 

I  MW.   [Repealed  Jan.  1,  1896:  L.  189R,  ch.  946.) 

1  MS.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  94a) 

I  2114.   [An'd,   IS9IS,   18»«,   ISVT.]      atenosraphsp-  la  KIbkh 

The  justices  of  the  supreme  court,  reHidinK  in  the  connty  of 
Kings,  or  a  majority  of  thoui.  ma;  appoint  and  may  at  pleasure 
remove,  nine  stenoKraphem  n'ho  shall  severally  attend,  aa  directed 
by  the  respective  Justin's  appointing  them,  the  terma  of  the  appel- 
late diTiBion  and  trial  and  special  tcrma  of  the  supreme  court,  iu 
the  county  of  Kings  and  shall  each  receive  bd  annual  salary  of 
three  thousand  dollars  and  the  eipenae  thereof  ahall  be  raised 
with  the  annual  tax  levy  as  a  connty  cbnrKC. 

L.  laS,  Ob.  M«;  L.  ISM.  cb.  tlS.  U  I  Bnil  9  ^  un'il  u  lo  ulllirT,bjI..  UTC^  oh.  KM;  t^ 
IM.<ili.nO|   t.IH7.cb.Wi.    JneSwtli*y3J.iBg7. 

I  ass.  Hla  BHlatKBt. 

The  BtenogrB  pher,  appointed  na  preacrihed  in  the  lout  section, 
may,  with  the  consent  of  the  judge  holding  or  presiding  at  a 
special  term  of  the  aiipreme  court,  or  term  of  the  circuit  court, 
*r  court  of  oyer  and  terminer,  employ  an  n-ssiBtant-Htenocrapher 
to  aid  him  in  the  discharge  of  his  duties  nt  that  term,  whose  com- 
pensation must  be  paid  by  the  stenographer  nnd  shell  not  become 
a  county  charge. 

I  asn.  [Am'd,  ISOS.]  SteaoKraphera  In  otker  coBBtlea  »t 
■ecosd  jBdli^lBl  district. 

E^acb  justice  of  the  anpreme  court  for  the  nccond  jndicial  dis- 
trict, who  dofa  not  reside  i[i  the  county  of  Kings,  must  appoint, 
and  may  at  pleasure  remove,  a  Hlenographer,  who  must  nttenil.  ,ib 
directed  b;  the  justice  appoiuti::;;  him,  the  terms  of  the  uppellata 
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divisirai  aud  Ihe  trial  and  spooial  terms  of  tfae  Hopreme  court,  held 
in  the  countieti  of  Suffolk,  Qu»eus.  Richmond.  W»fitcheBt«r,  ttork- 
laad.  Putnam.  DutohE^a.  or  Ornnge,  aod,  whi-n  not  thus  offlclatly 
eagaii^,  the  stated  terms  of  the  c-ouaty  court,   in  each  of  thoae 


L.  188S.  cb.  MO;  L.  I8SS,  cb.  T«B.  pirti  ot  U  ^  >nd  0- 

1  207.  TIi«Ir  BalBTlHi  kair  paid. 

Each  BteaoKTHpher,  appointed  as  prescribed  in  the  Isat  Bectton, 
ii  entitled  to  a  salary  fixed  b;  law.  To  make  up  and  pay  the 
nalaries.   Ihe  board   of  Rupervisoni  of  each   of  the   Raid  counties 

mDHt  annually  levy,  and  cause  to  be  coUectcd,  as  a  county  charm', 
a  propiirtionate  part  of  the  Bum  necexitary  to  pay  the  same,  to  be 
liil-d  by  the  ™mptroller  of  the  State,  in  accordance  with  the 
amount  of  the  taiable  real  and  pemonHl  property  in  each  ccmnty, 
««  ihon-u  by  the  Inst  anuiial  assessment- roll  therein.  The  treas- 
urer of  each  county  must  pay  over  the  uiua  ho  raised,  to  the 
•mnptroller  of  the  ^tate,  who  must  thereupon  pay  the  salai^'  of 
each  Btenographer,  in  ctiual  qnarterlj-  pnyun-utH,  under  the  diree- 
Uun  of  the  Justice  making  the  appointment. 

1SS».  (A«*d,188S,  ie03,  leoi.]    BtM>i>ST*plk«nforont)aaJn4lolBl 


In  addition  to  the  atenographen  appointed  nnder  special  lawii. 
the  justicea  of  the  aupreme  court,  or  »  majoritj  of  them,  for 
each  Judicial  district,  eiceptin);  the  first,  second,  third,  Qfth, 
w^-enth,  and  ejfcbth,  ahall  appoint,  and  may  at  pleaauie  ranuive, 
i'lree  stenographers.  The  ;|uaticeB  of  the  supreme  court,  or  a 
[naiority  of  them,  for  the  fifth  judicial  diatrict,  shall  appoint, 
and  may  al  pleasure  remove,  Sve  stenographers  of  the  supreme 
reurt  tor  such  district.  The  justices  of  the  supreme  conrt,  or  a 
majorUy  of  them,  far  the  third  and  Mventh  judicial  distrieta, 
'iiall  leapectively  appoint,  and  may  at  pleasure  remove,  four 
«teno^rapheri  of  the  supreme  court  tor  each  of  such  districts, 
ihe  justices  of  the  supreme  court  for  the  eighth  judicial  district 
shall  appoint,  and  may  at  pleasure  remoTe,  seven  etenof^aphers 
at  tlie  supreme  court  for  such  district.  Each  of  the  stenogra- 
phers shall  attend  such  special  and  trial  terms  of  the  supreme 
rourt  in  his  judicial  district  as  he  shall  be  assigned  to  attend  by 
the  justices  of  the  supreme  court,  or  a  majority  of  them,  for  quch 
district.  Kach  of  such  stenographers  shall  receive  an  annual 
^<)tla^y  of  twentj-tlve  hundred  dollars,  to  be  paid  by  the  comp- 
troller of  the  state  In  equal  quarterly  payments,  upon  the  certi- 
flcate  of  a  justice  of  the  supreme  court  of  the  judicial  district 
(or  which  he  shall  have  been  appointed. 
I,  U*B,ab.M^  L.iwe.ek.int  L  lltM,ah.lB.    Id  sff«t  Itanb  *,  mC 

I  zn».   Thrlr  iwlarleiii  haw  paid. 

To  provide  the  means  to  pay  such  salary  the  comptroller  of  the 
Stale  shall,  on  or  before  the  first  day  ot  November  iu  each  year, 
fix  and  trumimit  to  the  clerk  of  the  board  of  superTisors  in  each  at 
the  i-nuiities  in  said  district  a  statement  of  the  Hum  to  be  raised  by 
such  board  of  supervisors,  in  accordance  with  the  amount  of  tax- 
:ible  real  and  personal  property  in  each  of  said  c.-ountie«  as  showu 
by  the  last  annual  aiwessment-rull, therein.  The  boards  of  super- 
ripors  in  each  of  such  counties  shall  annually  levy  and  causf  to 
be  collected  in  such  county  and  to  be  paid  over  to  the  county 
trrasnrcr  thereof,  the  suniK  fixed  by  the  comptroller  to  be  raised 
li.'  siiib  iMiard  of  Rupervisors,  and  such  i-oiiiity  treaMurer  shall  pay 
auch  i^uiu  tu  the  comptroller  uf  Ihe  ^tati'  for  the  payment  of  said 
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aalarien.  natll  the  Brat  da;  o(  January,  eighteen  bmidrpd  and 
niiiet;-oa^  the  clerks  of  the  oounties  comprising  the  aovvnth 
jndicial  diatrict  In  which  a  term  of  court  specified  iu  aijction  od« 
i)(  this  net  is  held  must  furnish  the  stenographer  attendinK  the 
same  with  a  certllicHte  of  the  number  of  days  the  term  has  beeu 
iu  session.  Upon  the  certificate  to  furniihed,  tlie  supreme  court 
or  special  term  thereof,  held  within  said  judiclnl  diiitrict,  ma;. 
not  oftener  than  once  in  eii.  months,  b;  order,  apportion  to  each 
county  in  said  district  such  a  ixtrtion  of  the  stenofrapher's  salnry 
IB  the  number  of  days  dnring  which  one  or  more  terms  were  iu 
aetsian  in  that  county  bears  to  the  whole  number  of  days  during 
which  the  terms  were  in  sesBlon  in  that  district  Bince  the  la^t 
apportionment  was  made.  Upon  the  presentation  of  a  cortifieU 
copy  of  such  an  order,  each  county  treasurer  must  pay  to  the 
stenographer  from  the  court  fund,  or  fund  from  which  jurors  are 
paid,  the  sum  so  apportioned  to  hla  county. 

]  200.  ThelP  csnc-Dieai  bow  paid. 

Each  of  those  stenographers  Is  also  entitled  to  payment  of  hia 
actual  and  necessary  eipcnses,  while  attending  court,  including 
stationery,  and  ten  cents  for  each  mile  for  hia  actual  travel,  be- 
tween the  place  ot  holding  eiich  term  and  his  tesidence,  going  and 
returning,  or  from  term  to  term,  as  the  case  muy  be.  The  amount 
thereof  must  be  certified  liy  the  judge  holding  or  presiding  at  the 
term,  and  must  be  paid,  u|>on  his  certificate,  by  the  treasurer  of 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the 
fund  from  which  jnrors  are  pntd.  But  mileflRe  shnll  not  be  com- 
puted beyond  the  bounds  of  the  Judicial  district,  except  where  the 
usual  line  of  travel,  from  one  point  to  another  within  that  dia- 
trict,  pasaea  partly  through  anotiicr  judicial  districL 

I  Ml.  IRepealed  Jan.  I,  1891;  Laws  1890,  ch.  426.] 
f  Ses.  [Aan'd,  li89K.]    Texaporarr  ■lenoBtmvher. 

If  an  official  stenographer  shall  not  be  iu  iitlendance  at  a  term 
of  the  circuit  court,  apecinl  term  of  the  supreme  court,  or  conrt  of 
oyer  and  terminer,  where  issues  of  fact  nre  triable,  the  Justice 
presiding  at  that  term  may,  In  his  discretion,  employ  a  eteniwrn- 

Eher,  who  shall  be  paid  such  com  pen  sat  Ion  na  the  justice  shall 
y  his  certificate  &x,  not  to  exceed  ten  OnlUirs  foi'  each  day's  nl- 
tendance,  and  ten  cents  for  each  mile  fur  travel  to  nnd  from  hia 
residence  to  the  place  where  the  term  is  held,  together  with  n 
reasonable  sum  for  his  necessary  expenses  and  stationery.  The 
sum  HO  fixed  shall  be  n  charge  upon  the  county  In  which  the  term 
sbalt  be  held,  and  shall  he  paid  by  the  county  treasurer  upon  such 
certificate,  from  the  court  funJ  or  the  fund  from  whlcn  jurora 
are  paid.  If  the  official  atenocrapher  of  the  judicial  diRtrlcC  in 
which  such  term  shall  be  held  shall  have  been  duly  nssigiied  to 
attend  such  term,  and  it  docs  not  appear  to  the  satisfaclion  of 
the  justice  that  tlie  failure  to  attend  was  excusable,  the  justictj 
mny  cause  an  order  of  the  court  to  be  onlereil  at  such  term,  that 
the  portion  of  the  sum  so  paid  by  the  county  treasurer,  which 
was  allowed  for  the  per  diem  eompcusation  (or  the  services  of  the 
stenographer  employe]  ot  such  term,  shall  be  deducted  from  the 
salary  of  the  official  stenographer  who  shnll  have  been  ho  as- 
signed to  attend  such  term,  and  the  clerk  of  such  county  shall 
transmit  to  the  eomptroller  n  certified  copy  of  such  order,  and  the 
comptroller  shall  deduct  such  aqiount  from  the  salary  of  such  offi- 
cial stenographer  and  pay  the  same  to  the  treasurer  of  said  county. 
L.  ISK,   («.  sea.  uperHdliie  imfnilm''nt  Id  eta.  »4fl.    S«  f  1  ol  eb.  ftt& 


COUKT  OP  CLAIMS. 


rke  Court  of  Chtim*. 
!■  eRect  Mantk  »,  iSftT. 


Bh.  XS.    OMTt  « 


MS.  SaaMoiu.  dnlx  Dt  ■Mriff. 

M0.  JadswDta. 

£70,  Duty  f>f  Attonwj'^ffHierHl  ■□d  niparlDC4 

171.  Bccord  of  propHHllnKv:  report. 

trt  Co»U  Doi  to  be  UMiir' 

na.  Trow  and  minncr  ot  laklni 
TTT.   C>H  an  uppeil. 
STB.  PnffereDCfl  <m  tpfWAlB, 
7n>.  Silarj  ot  Jndfe  oT  roort  o1 


I  sea.  [A^'d,  iwwc.j    uanrt  of  etefBiB. 

•  The  board  ot  claims  is  fuotiuued,  aud  shall  hereafter  be  known 
as  tlie  coart  ot  clalnis.  The  raurt  consiaEa  or  the  •.'ummiHHiou^rs 
at  claims  now  iu  offline  and  their  succesaoni,  who  shall  hereafter 
be  koowQ  and  deaiKnatpd  an  judiceR  of  the  court  ot  cialmi. 
Jadgei  sball  be  appointed  by  the  governor,  by  and  with  the  ad- 
rice  and  coDHeut  ot  the  itenate.  Wheuerer  the  term  of  utlice  ot 
a  judge  shaU  expire,  or  a  vacancy  ehail  occur  therein  otherwise 
tluui  by  ozpimtiou  ot  term,  his  auccesBor  shall  be  appoiati^  tot 
a  full  term  ot  six  years  from  the  eipimtion  of  thp  pTcceding 
term  or  from  the  occurrence  of  the  Facanoy,  as  the  i-ase  may 
be.  Notwithstanding  the  proyisions  of  Bectiou  five  of  the  public 
officers  law  a  jndxe  at  the  court  ot  claims  ahall  hold  over  and 
roatinue  to  discharge  the  diitits  of  his  otllce.  after  the  expira- 
tion of  the  term  for  irhich  he  shall  have  been  chosen  until  his 
snrcewwr  shall  he  chosen  and  qualified,  hut  after  the  eiiiiration 
ot  such  term  the  oflSce  shall  tie  deemed  vacant  for  the  purpose  of 
cboosing  his  snecemior.  By  an  order  to  be  Died  in  the  oIScc  of 
the  seetftnry  of  state  the  governor  shall,  designate  one  of  the 
judges  as  a  presiding  judge,  who  shall  act  as  such  during  bis 
term:  two  pf  the  judges  shall  constitute  a  quorum  tor  the  trans- 
irtioD  of  business. 
U  WH.  eh.  le.  Id  cirect  Match  1,  IBM. 
I  204.  JutadletlOM. 

The  court  of  claims  possesses  all  the  powers  and  Jarlxdictlon 
at  the  board  ot  claims.  It  also  has  jurisdiction  to  hear  and 
determine   a   private   claim   against   the   sfnle,   i;hieh   Bhali   huve 
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accrued  within  two  yearn  before  Clie  claim  is  filed.  It  may  also 
hoar  and  di'termlne  aoy  tluiiu  on  tliv  purt  of  the  state  agaiost 
Ihe  claimant,  or  aRsinat  his  aaxlguor  at  the  tine  of  the  asHign- 
jneot;  and  niuwt  render  Judemeuc  for  Buch  sum  as  should  be 
(luid  by  or  to  [he  ntnte.  Bnt  the  court  has  no  jurittdiction  of  a 
cliiim  RiilmiLlttMl  by  law  to  any  other  tribunal  or  otHcer  for  audit 
or  deterraination.  Where  juri«dictinn  to  hear  and  determine  a 
claim  is  conferred  upon  the  court  by  a  special  law,  the  liability 
<*f  the  Htate  is  not  ther^y  implied,  but  Hueh  a  claim  is  subje<^ 
to  defenKe  and  cnuDterdaim  by  the  alale  In  tlie  aanie  manner  and 
lu  the  same  extent  as  it  presented  under  a  general  lew. 

t  iiOB.   Rnlrs  and  procednre. 

The  court  may  establish  rules  for  its  government,  and  the 
regiilntion  of  practice  therein;  prescribe  the  fr.rma  and  methods 
of  proceilure  before  it,   vacate  or  modify  judgments,  and  grant 


I  200.  one  era. 

The  court  sbalt  appoint,  and  may  at  pleasure  remore.  a  clerk, 
a  deputy  elerk,  a  stenographer,  and  a  Diarshal.  who  shall  also 
act  nH  messenger:  and  they  ehall  perform  such  duties  as  the 
court  may  prescribe.  Before  cnterinK  upon  the  duties  of  bis 
office,  tlie  clerk  shall  malie  and  file  in  the  oOlce  of  the  eoinp- 
troller,  a  bond  for  the  faithful  performaDi:e  of  bis  duties  in  nn 
amount  and  with  suffleient  sureties  to  be  approved  by  at  leant 
two   of   the   judges,    which    approval   shall   be   indorsed   on   said 


I  SttT.  Seal  of  ronrt. 

The  court  nfaall  adopt  and  procure  an  ofBcial  aeal,  with  aiiit- 
able  device  and  inscription.  A  description  of  such  seal,  with 
an  imprcKsinn  thereof,  Hh.all  be  filed  in  the  office  of  the  secretary 
of  state.  The  expenae  of  procuring  such  seal  shall  be  paid  ont 
of  the  contingent-  fond  of  the  court. 


I  SOS.  SeBBloBn.  dntr  of  aherllT. 

The  court  shall  hold  at  least  four  sessiooK  iu  each  year  at  the 
cnpitoi  in  the  city  of  Albany,  and  it  may  also  hold  adlourned  or 
siiccinl  seHHioiis  lit  nuch  other  timen  anil  pinceii  in  the  sttte  as  It 
may  delcrniine.  It  ma.v  also  holil  n.  session  anil  lake  testimony 
where  the  claimatit  n-jfldes  or  where  llie  claim  la  alleged  to  hpve 
arisen,  or  in  the  vicinity,  and  may  view  any  premises  affected  by 
tlie  pnicpeding.  The  sherifT  of  any  connty,  e.xceiit  Albany,  shall 
fiiniiHh  for  the  nse  of  the  court  snitahle  rooms  in  the  court 
bonne  of  his  county  for  any  session  ordered  to  be  held  thereat, 
and  shall  if  reijiiireil  attend  said  session.  His  fees  for  attend- 
ance shall  lie  paid  out  of  the  contingent  fund  of  the  court,  at 
the  same  rate  as  for  attending  a  teru  of  the  supreme  court,  In 
that  county. 


C,t 
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1208.  [Av*d,  1901.]    JadvKratB. 

Ttie  detenuiuHtioa  of  the  court  upon  a  claitu  shall  be  by  a  judg- 
mmt  to  be  enti^red  in  u.  book  to  be  kept  by  the  clerk  for  that  pur- 
pose, and  aisned  and  certified  by  bioi.  Within  ten  days  after  the 
nitiT  of  the  judgmeat,  the  clerk  shall  serve  a  certified  copy  thereof 
oD  the  claimant  or  his  attorney  and  aino  upon  the  attoroey-general. 
It  the  claim  arises  in  a  case  where  the  state  seeks  to  approprinte 
or  has  appropriated  land  for  a  public  use,  the  judKiuent  Khali  con- 
tain ■  description  of  anch  land.  A  transcript  of  a  Jndgnicot  in 
fsTor  of  the  ataCe.  oertilied  by  the  clerk  of  the  conrt,  may  be  filed 
and  docketed  in  the  clerk's  office  of  any  county:  and  niioii  being 
m  docketed  shall  became  and  be  a  lien  opuii  the  property  of  Ihe 
diiaisnt  in  that  county,  to  the  Hame  extent  and  enforceable  by 
uecQiioti  in  the  same  manner,  aa  a  Judgment  of  the  supreme  rourt. 
X  final  judgment  against  the  claimant  on  Hny  dalm  prosecuted 
■s  proTided  in  this  article  shall  forever  bar  any  further  claim  or 
demand  agaiDHt  the  state  arising  out  of  the  matters  involved  in 
the  controversy.  Interest  shall  t>e  altoived  on  each  judgnK'nt  of 
the  court  of  clalma  from  the  date  thereof  until  the  twentieth  day 
after  the  comptroller  is  authorized  to  iesne  his  ivarrant  for  the 

Syment  thereof  or  nntll  naymcnt.  ir  payment  be  mnde  sooner. 
It  no  anch  judgment  bhall  be  paid  until  there  shall  be  filed  with 
the  comptroller  a  copy  thereof  duly  certified  by  the  clerk  of  the 
■■onrt  of  claims  together  with  a  certificate  of  the  attoraey-general 
that  DO  appeal  from  such  judgment  has  been  or  tvill  be  taken  by 
the  state,  and  a  release  snd  waiver  by  the  attorney  for  the  elaim- 
aot  of  any  lien  for  services  upon  said  claimant'a  cause  of  action, 
i-liim,  award,  verdict,  report,  decision  or  judgment  In  tavor  of 
Miid  claimant,  which  said  attorney  may  have  thereon  under  and 
by  virtue  of  section  sixty-six  of  the  eoile  of  civil  procedure;  snd 
nhere  damages  are  awarded  for  the  permanent  appropriation  of 
land  for  a  public  use,  there  shall  also  be  filed  with  the  comptroller 
■  satisfactory  abstract  of  title  and  certificate  of  search  aa  to  in- 
cumbrances, showing  the  person  demanding  such  damages  to  be 
tegally  entitled  thereto.  Ihe  provisionB  of  this  section  as  to  lim- 
ilatioQ  of  interest  shall  not  apply,  however,  to  judgments  paid 
from  the  various  trust  funds  or  sinking  funils  of  the  state,  which 
tUDds  shall  be  entitled  to  interent  until  the  twentieth  day  sftpr  an 
appropriation  is  available  for  the  reimbuniemeut  thereof  or  until 
payment,  if  payment  be  sooner  made. 


The  attorney-geoeral  shall  represent  the  state  in  nil  proceedings 
relating  to  claims.  In  all  cases  of  canal  claims  the  superintendent 
of  public  works  on  request  from  the  attorney-general,  xhall  furnish 
snch  assistance  as  be  may  require  in  subpoenaing  witnesses  and 
preparing  the  cases  for  trial.  The  attorney -genera  I  may  desig- 
nate a  clerk  in  his  olSce  to  aaaist  in  the  preparation  of  cases  for 
brill,  and  to  attend  a  term  of  the  court.  His  reasonable  and  nec- 
essary expenses  while  engaged  in  such  duty,  except  in  Albany, 
odien  approved  by  the  attomey-genenil.  shall  be  Audited  by  the 
court  and  paid  ont  ol  its  contingent  fund. 


.GtKmlf 
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]  ZTt.  RrcorA  al  proce«dlBKm|  report. 

The  court  Bbnll  keep  ■  record  of  Its  proceeditigB,  sad.  at  tho 
cummeiicemeat   uf  eai'Di  neission   of  the  teEiBlature.   Bud   at   Bach 

vtber  times  during  the  sessioD  as  it  may  deem  proper,  or  as  the 

senate   or  assembly   may   reiiuest,    report   tci   the   legialsture  tht? 

claims  upuD  which  it  has  fiDuily  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

I  aT3.   BJipcBBe   of   procnrlBK   teatlmoBT    on    caaunlaBloH. 

Wheo  testimony  is  taken  on  rommimion  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  bj  the  claimant:  and  when  taken  at  the 
iustance  of  the  state,  such  fees  and  all  expense  incurred  by  the 
attorney-general  Hhall  be  paid  out  ot  tbe  contlDgeDt  fund  of  the 


g  27S.  AanaM  report  to  coDptrDlIer. 

Od  the  first  day  of  January  in  each  year,  the  clerk  ahnll  report. 
to  tbe  comptroller,  under  uatb.  a  detailed  statement  ot  bis  diii- 
biirsementa  made  under  the  direction  of  the  court  from  ita  con- 
tingent fund  daring  the  preceding  year. 

1274.  Co»lii  not  t«  be  tased. 

Coats,  witnesses  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  cotinsel  or  attorney  fees  be  allowed  by  the  court  to  any 

I  Z7S.  Appeals. 

Kither  party  may  appeal  from  an  order  or  judgment  ot  the 
court  o(  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  n  judgment  may  be  taktti 
upon  questiona  ot  law  or  of  fact,  or  both,  or  for  an  aliened  espess 
or  iuBufficiency  ot  the  judgment.  Upon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismifin  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating  to 
appeals  in  the  supreme  court  apply,  so  far  aa  practicable,  to  ap- 
peals from  orders  or  judgments  of  tbe  court  ot  claims,  except  as 
modified  in  this  article. 

}3T«.  Tine  and  manner  of  tnkln|[    appeal. 

An  appeal  must  be  taken  within  thirty  days  after  tbe  entry  and 
service  of  the  order,  or  the  service  by  the  clerk  ot  a  certified  copy 
of  the  judgment,  by  serving  upon  tbe  claimant  or  his  attorney,  or 
upon  the  aitorney-general.  and  upon  the  clerk.  In  like  manner  as 
in  the  supreme  court,  a  written  notice  to  the  effe<^t  that  tbe  appel- 
lant appeals  from  tbe  order  or  tfom  tbe  judgment  or  from  a  speci- 
fied part  thereof,  and  briefiy  etating  tbe  grounds  of  the  appeal. 

{  ST7.  Caae  on  appeal. 

With  the  notice  of  nppesl  from  a  judgment,  the  appellant  shall 
■erve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necesBary  to  present  the 
questions  raised  by  tbe  appeal.     Within  ten  days  after  tbe  ser- 
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Be.  tbi!  respoDdfot  may  iiroposc  and  atrro  ameud- 
Biiit  the  cane  may  be  sptlleU  Upon  five  Aajn'  uoticu 
rt.  Notict-  of  thp  Hetttement  maj'  be 
ithin  ten  days  after  Bcrvite  of  tLe  pro- 
wurt  or  a  judge  thereof  nay  esleud  the 
amendmentB. 


1  the  appticatiuu  o 


||  2TS.  Salary  at  JudK'  of  coart  of  clalma. 

Each  judge  of  the  eonrt  of  I'laima  HhoU  receive  an  annual  ouiii- 
pi^wlliiin  of  five  thouNand  doUiirB.  pnyablt^  moothi;.  and  alHO  bin 
itecewiary  expenxes.  not  eicce<iliiK  fire  hundred  dollars  per  auuum. 


■t  at  rlaimti  shHll  rereive  nn  annual  aul- 
aiT.  niyable  monthly,  and  other  compeuitatlon  an  follows: 

1.  The  clerk,  four  thounaud  dallum. 

2.  The  deputy  clerk,  two  thounaud  live  hnndmt  dollars. 

3.  Tb*"  utenographer,  two  thuuaaud  five  hundreil  doUare  and  five 
<?pnts  a  fulio  tor  eopies  of  minntea  and  U'stiniouy  furnished  at  the 
request  of  the  olftimant. 

4.  The  marshal,  ineluding  also  his  services  an  ineaseDger,  twe1''e 
bandred  dollnrs.  The  clerfc.  deputy  clerk.  Hlenocrapher  and  mar- 
Bbal  Khali  be  paid  their  actual  eipensea  while  in  tbe  discbarxp  of 
their  respective  duties,  elsewhere  than  in  the  city  of  Albany,  to 
be  audited  by  the  court  and  pnid  from  the  contiugent  fund.  Xo 
rharice  shall  be  made  atcaiuHt  the  state  by  the  elerk  or  the  stenoit- 
ripher  for  copien  of  minutes,  teatimony  or  papers,  fumlahed  to 
the  Btlomey-grenerBl  or  to  the  court,  or  filed  in  the  office  of  the 
derh. 

1281.   lA«de«,  1B01.1      Interpleader,    eoBsolldstloa    and 

Jarisdiotion  and  poifera  are  also  conferred  upon  the  eourt  of 
rliims  in  its  discretion,  to  order  other  parties,  kuuwn  oi  uuknonu, 
tu  be  brought  in  nod  made  parties  to  any  action  nr  proceediiiK 
pendins  in  said  court  or  substituted  whenever  it  appears  or  is 
nisde  to  appear  to  the  court,  necessary  to  a  complete  deterniina- 
liiiD  of  the  controversy,  or  the  delerminntion  of  a  liability;  to 
.  ronsolidato  claims  or  actions,  to  order  interpleader.  In  the  >>nme 
manner  and  to  like  estent  and  with  like  effeet  in  mattera  over 
which  said  i^ourt  of  claims  have  or  shall  hnve  jurisdiction,  as  is 
conferred  tipon  other  courts  by  sections  four  hundred  and  titty- 
Iwo.  seven  hundred  and  ftfty-six.  eieht  hundred  and  sevenleen. 
*ii;ht  hundred  and  twenty  and  twenty-five  hundred  and  eiKhleen 
of  this  code.  Bald  parties  may  be  brouE^t  in  by  order  instead  of 
by  citation  or  summons,  which  order  may  be  served  personally  or 
by  pabllcatloD  id  like  manner  as  Is  provided  for  the  service  of  a 
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fitiitioii  in  siirrogatt^'H  Fourl:  and  in  thf  car' 
n-ctiou  the  HBid  i'<mrt  may  render  jmlgmi'iit  fi 
the  pnrlips  in  snid  avtioa  or  prorpeding  it!' 
i-quitoble. 


H  a«a-313.  IRppealpd;  L.  181)5.  th.  WC] 

1  314.   [Repealed  1877.] 
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CITY  COURT  OP  NEW-YORK. 


TIfLX  IV. 
The  oity  ooort  of  tli*  city  of  Kow-Tork. 

c  nb.  JnrtadlcUOD. 

ne.  The  l»t  lectlon    UmltHl. 
BIT.  JniiKllclkin    In    apMUl   caiiH*. 
31S.  No  power  to   iiInnllK  allenp. 

no.  JoMlna;  tbalr  cenenl  dutlei. 

12Si  Cklet-]ugtln;   turn  dcil(Datcd;  hJi  geiwHl  dntlH,   ate. 

X».  Tenu.    vlwre    beU;    pnbllHIlad    at    ippoIntDisiiti. 
32«.  Joallwa   ma;    take   oglhi,    ackDoirledfrneDU,    ate. 

XX.  Clerk,   deuitr-elerk    BDd   aaakatajita. 

S31.  t^rk  to  Hcvounl  moDlhlJ   for  feea.   and  pa/  over  the  n 


I.  Dlrertlaa 


elt». 


t  SIS.  [Am'd,  ISen.]    JnrlsdtotloB. 

The  jariddictlon  of  the  cHy  court  of  the  citj  of  Npw-Tork,  ^- 
tendB  to  the  following  cubch: 

1.  An  action  against  a  natural  person,  or  ag'oinBt  h  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  B  Bum  of  money  only,  or  to  recover  one  or  more  chattels,  with 
or  wlthoDt  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
in  the  city  t»f  New-York,  created  as  preacribed  by  atatute,  in 
favor  of  a  perwju,  who  has  performed  lalmr  upon,  or  ftirnlsbed 
materlHla  to  be  used  in  the  conatruction.  alteration  or  repair  of  a 
bonding,  Tnnlt,  wharf,  fence,  or  other  stmcture;  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
Mewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  encloae*  a  lien,  for  a  snm  Dot 
nccedinK  two  thonsand  dollars,  ckcIubItc  of  Interest,  upon  on«  or 
more  chattels . 

4.  The  tnkini;  and  entry  of  a  Judgment,  npon  the  confessioD  of 
one  or  more  defendants,  where  the  HOm,  for  which  Jiidgmeot  1* 
innfessed,  does  not  exceed  two  thousand  dollars,  exclusive  of  In- 
leieM  from  tbe  tltne  of  making  the  statement,  npoa  which  the 
jndgment  le  entered. 


.Cookie 
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1  Sie.  Tba  liMt  aentlon  Uwltcd. 

The  jurlgdictloQ  conferred  by  tbe  last  sectkiQ  is  sabje«t  to  the 
following  UmitatiODH  and  roguIatinnB: 

1.  In  an  action  wherein  tiie  complaint  demands  judgmCDt  (or  K 
■um  of  mone;  onl?,  tbe  sum,  for  wliich  judKment:  ie  rendered  in 
favor  of  the  pUIntiS,  cannot  exceed  two  thousand  dollam,  ex- 
cluaive  of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  aclion  or  special  proceed- 
ing in  the  iaipe  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  Is  a, 
marine  cause,  as  that  expression  is  deSoed  In  the  next  section. 
Where  tbe  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  ram  actoally  doe,  without  rceard  to  a 
penalty  therein  contained;  and  where  the  money  is  payaole  In  in- 
Btalmenta,  successive  actions  may  be  brought  for  tlie  instalnwnts, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  two  thousand  dollar*. 

3.  [Repealed,  I^aws  1880,  ch.  441.] 

1  Sir.  [Am'd,  18BB.]    Jnrtsdtatloii  la  Hpeclal  caaacB. 

The  city  court  of  tbe  city  of  New  York  possesses  the  same Jnria- 
diction  in  the  following  actions  as  the  supreme  court  of  the  State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  -BerTice,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  aervieca,  or  for  the  tweach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  im 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonm^Qt,  committed  on  board 
the  vessel,  upon  tbe  high  seas,  or  Id  a  place  without  tbe  United 
States. 

But  this  section  does  uot  confer  upon  tbe  cttj;  court  authority  to 
proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  IS8S,  oh.  M»;  L.  18T2.  rh.  BS8.  I  3.  ■uM.  13,  ind  14;  iDd  S  R.  8..  1 100. 


I..   |gE3,   cb.  sse.  part  or  I  10. 

g  81».  [ABi*d,  180B.]  Removal  of  aetloa  to  anvrentc  eoort 
tr*in  ci(r  eonrl. 

The  BUprenie  court,  at  a  term  held  in  the  first  judicial  district, 
may,  l^  an  order  made  at  any  lime  uller  joinder  of  an  iaaue  of 
fact,  and  before  the  trial  thereof,  remove  to  Itself  an  action 
brought  in  tbe  citv  court,  for  the  purpose  of  changinK  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
scribed in  this  section,  the  place  of  trial  must  be  changed  by  the 
same  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  aclion  had  been  originally 
bronght  in  the  supreme  court.  The  provisions  of  sections  344, 
34B  and  34G  of  this  act  apply  to  an  application  to  remove  such 
■m  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moval, as  If  the  city  court  were  speciSed  in  those  sectiona  la  place 


of  the  conntT  court,  and  a  jtutice  thereof  In  place  of  the  oooutr 
I^  ISM.  ch.   Me. 
I  3Mk  lAK'd,  18TT.]    Jufle«t  thclp  v«Ber>I  «aU«a. 

Tbe  court  cousists  of  six  justlceB,  one  of  whom  is  the  chief- 

emt'Ke  of  the  court.  Each  justice  must  perform  hie  share  of  the 
tturm  and  duties  uppertaiuins  to  the  office.  One  of  the  juaticea 
most  attend  at  the  chambers  of  the  court,  from  teu  o'clock  In 
the  momiiig  until  four  o'clock  in  the  afteraoon  of  each  day,  ex- 
cept Sunday,  a  public  holidaf,  or  u  da?  upou  which  the  Inhabit- 
anta  of  the  dtr  of  New-York  geDerally  refrain  from  bnslnesi. 
Eadi  justice,  while  in  the  rooms  of  the  court,  and  not  actually 
engaged  in  the  performance  of  other  official  duties,  must  aM 
•[ion  any  application  for  his  official  action,  properly  made  to  him. 
The  JDbtice.  assigned  to  a  trial  term  or  a  specinl  term,  must  re- 
laam  in  attendance,  until  the  day  calendar  Is  disposed  of,  or 
tor  much  other  time  as  is  reasonable. 

I.  IS4g,  eta.  IM,  U  1  aod  6:  L.  ISBS.  cb.  ssa,  1  I:  L.  ISTO,  cb.  ESO,  1  ft 
MM  U  IHTS,  eb.  S3^  I  4.    Sea,  ilso,  2  R.  L.,  |  IDS. 

I  3S1.  Boir  BBBpeDdeil  tromx  ofllee. 

Where  it  appears  presumptivelj',  to  the  satisfaction  of  the  i^t- 
emor.  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gtriai  misconduct  in  office;  or  habitually  neglects  to  per- 
form  hia  ahare  of  the  labors  and  duties  appertaining  to  the  office; 
cr  te  incst^Ue  of  properly  discharging  the  same;  the  governor 
maf,  in  hie  diacretion,  make  an  order,  suspending  that  jnstlco 
tttm  the  exercise  of  the  duties  of  his  office,  and  directing  that 
hia  eompensatloD  cease.  Such  an  order  must  recite  the  grouuda 
■poo  irbich  it  is  made;  and  it  remains  in  force,  uolesH  it  is  sooner 
rented  hy  the  governor,  until  the  final  adjourmaent  of  the  next 
waaion  of  the  legisinture;  or,  if  the  legislature  is  'lieu  )q  session, 
mtil  the  final  adJournioent  of  that  session. 

M-.   I    »- 


The  jmiticee  of  the  court,  or  a  majority  of  them.  mnst.  from 
lime  to  time,  ■■  a  Tncsncy  occars  in  the  office  of  chief  justice, 
i1**imate  one  of  their  number  to  he  chief  Justice.  A  certificate 
tt  the  dexIgnatloD.  under  the  hnods  of  the  juxtices  making  the 
>:iu->.  most  be  filej  in  the  offlce  of  the  clerk  of  the  court.  The 
PM^x)D  so  designated  shnll  be  chief  justice  during  his  term  of 
offioe.  The  chief  justice  has  ,  the  fllie  authority,  within  the 
jnriadiction   of  the  court,  as  a  presiding  justice  of  the  supreme 

I.  IStS.  I*,  tea.  it.  mnd:  I.  IMS,  ch.  UE.   Id  ritett  Sept.  I,  IMS. 


The  justices  of  the  court,  or  a  majority  of  them,   may,  from 

time  to  time,  establish  mii.!,  nt  r.«..ti^n  /„-  .i.„ .    _„.  , 

sktent  with  this  act,  o. 
Eshed  SB  prescribed  in 
the  i^vctice  in  the  com 
t.  ins,   A.  <».   1  B«. 


CITY  COtIRT  OP  NEW-YORK. 


The  ronrt  Is  alivnya  open  Tor  the  traosaPtion  ol  any  busineiu, 
for  which  notice  is  not  required  to  be  given  fo  an  adverae  party. 
The  .iueticea  of  the  court,  or  a  majority  of  th^m,  from  tiine  to 
time  munt  epitoint.  and  may  alter,  the  times  of  holding  apeclal 
nrd  trial  terms  ot  the  court.  They  must  proscribe  the  duration 
of  the  terms:  dcsijtnute  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  no  ajipointed.  la  case  of  the  iuabillty  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
ID  his  place.  Each  trial  and  special  term  must  be  held  by  one 
jiiaticF.  Tito  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  tine. 
I.,  isn.  cb.  ta».  I  4,  iBi'd;  L.  IVOS.  eh.  SU.  id  effect  Sept.  1.  IM2. 

}  aaa.    Trrtam   where  beldi  pablKwtloD   of  KppolntiBeat*. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  the  ctty 
ot  New- York,  except  that  auxiliary  or  additional  i>arts,  for  the 
transactiau  of  any  buainess  specified  in  the  appointment,  may  be 
held  elsewhere  within  the  city  of  New-York,  as  deKi^nated  in  the 
appointment.  An  appointment  must  be  published  in  two  news~ 
papers,  published  in  the  city  of  New-York,  at  lenst  once  in  each 
week,  for  three  auccessive  weeka,  before  a  term  is  held  in  pnrau- 
ance  thereof. 
L.  ISTS,  cb.  4TB,   I  3S. 

1  S&6.  JnaMecB  ^mr  tm,ltK  oatba,  ■clEBO'wIedKB'eBtB,  eta. 

Bach  of  the  justices  may.  within  the  citr  of  New- York,  admin- 
ister an  oath,  or  take  a  deposition,  or  tnc  eckoowledgment  or 
proof  of  the  eiecutton  of  a  written  instrument,  and  certify  the 
same,  in  like  manner  and  with  like  anthority  and  eSect,  as  a  jno- 
tice  ot  the  supreme  court. 
L..  1ST4,  cb.  MS,   I  8,  Bm'll. 

t  sar.  [Am'd,  isas.]    orders,  eie.,  bOOT  madv. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  a 
warrant  of  attachment  fcranted.  by  an  ofhcer.  other  than  a  Jus- 
tice ot  the  court;  and  each  provision  of  this  act.  which  empowna 
an  officer,  other  than  a  judge  ot  the  court  in  which  an  action  la 
brought,  to  make  an  order  therein,  must  be  construed  as  betus 
ezclosiTe  ot  an  action  brought  in  the  city  court. 
L.  ISW,  ctk   MS. 

I  S38.  [Am'd,  1891.]    Clerk,  depotr-elrrk  sad  ■■■latKKta. 

The  court  has  a  clerk,  who  is  appointed,  and  may  be  rcmoyed, 
at  pleasure,  by  the  justices  thertnif,  or  a.  majority  of  thenj.  He 
must,  by  a  written  instrument  under  his  hand,  filed  in  his  office, 
appoint,  and  may  at  pleasure  remove,  three  deputy-clerks  and 
not  more  than  eleven  assistanlB.  The  clerk  is  responsible  for  the 
taithfnl  discharge  of  his  duty,  by  each  deputy-clerK,  and  each  as- 
Blatant.  The  clerk,  each  deputy-clerk,  and  each  assistant,  is  en- 
thled  to  a  salary.  Died  and  1o  be  paid  as  prescribed  by  law. 
L,  1S>1,  cb.  Ittl. 

TO 
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c  a.  t.  4  ATtBKDAKtS.  $^  8&&-91 

I  saSb  [AH<d,  ISTT.]    Gemeral  dnUea  «I  dB»Btr-«Ia'k. 

Thp  clerk,  nnd  nUo  each  deputr-clerk.  before  he  enters  npoa 
the  datifs  of  hie  olTic?,  must  snbBcribe.  nod  file  in  the  office  of  the 
cirrk  of  the  city  and  poudIj  of  NoM'-Yorl>.  the  couuiitutloiial  oath 
of  o&ce.  I^ic  d^utr-<!lerk  haa  all  the  uon-fni,  and  may  pertono 
■il  the  duties  of  the  clerk,  when  the  office  of  clerk  i«  vacant,  or 
tt  the  clerk'*  office,  when  the  clerk  is  absent  theretrom.  or  at  • 
tern  or  nttiii?  of  the  court  which  the  deputjKlerk  attends. 
■ntaUtatm  for  lart  at  U  19BT.  eta.  306,   I  6. 

i  SSOl  [Am'd,  18T7.]     Speelal  dcpntr-clerjca. 

The  clerk  may  designate  (is  many  nf  bis  aesiBtiintB.  ae  the  jus- 
tices of  the  MiiTt,  or  a  majority  of  them  deem  necessary,  as 
■pecial  deputy -clerks.  Each  special  rleputy-clerk  poBsesses,  in  the 
BMence  of  the  clerk  and  a  deputy-clerk,  the  sam^  powers  as  the 
derk,  at  any  sitting-  or  term  of  the  coDrt  which  he  attends^  witb 
respect  to  the  business  transacted  thereat. 

I  SXJ.    [Am'd,   18T7.]    Clvrk  t*  Bceomnt  nsBthlr  f*r  I«ea, 

Tbe  clerk  mast  reoeiTe,  tor  t^e  ose  of  the  city  of  Naw-Tork,  the 
tecB  allowed  by  law.  He  ahall  not  perform  any  service,  tor  which 
■  fee  is  allowed  by  law,  ootll  the  fee  therefor  is  paid  to  him.  Ho 
must,  on  the  first  day  of  each  month,  or  within  three  days  there- 
after, render  to  the  comptroller  of  the  city,  an  account,  nnder 
Mth,  of  all  fees  received,  directly  or  indirectly,  during  the  pre- 
ceding month,  by  him,  or  by  d  deputy-clerk,  or  either  of  his  as- 
ustants,  for  any  official  aervice;  and  be  mu£t,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  cily  of  New- York.  When 
the  tetum  and  payment  are  so  made,  the  clerk  Is  entitled  lo  re- 
erire  his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  componsation  for  a  period,  for  which  be  hM 
Dot  mode  his  retnm  and  payment. 

I.  1S4D,    eb.   lU.  f  B,  mm'd. 

I  333.  [Am'd,  187T.]    Sleaosrmphers. 

The  clerk  of  the  court  muet  appoint  three  Blenograpbera  of  the 
conrt,  and  may  ot  pleasure  remove  either  o(  them.  The  justices 
of  tbe  conrt,  or  a  mnjorlfy  of  them,  raust,  from  time  to  time,  as- 
sign each  of  Ibe  stenoitrHphors  to  duty  at  tbe  trial  terms.  Each 
tteoograpber  is  entitled  t*>  a  salary,  fixed  sod  to  be  paid  as  pre- 
Kribed  by  law.    He  must  attend,  each  term  to  which  be  la  as- 

Fnm  I.,  ura,  eb.  411^  19  1  •»<  «. 

t  ns.  (A'vi'd,  ISTT.)    Interpreter. 

The  clerk  ot  the  conrt,  from  time  to  time,  must  appoint,  and 
may  at  pleasure  remove,  an  offidii!  interpreter  of  the  court,  who 
is  Mititled  to  a  salary,  fiied  nnd  to  he  paid  as  prescribed  by  law. 
Before  entering  upon  hts  official  duties,  he  must  subscribe,  and 
file  in  the  office  of  the  clerk  of  the  dty  and  county  of  New- York, 
the  eonstltutionni  oath  of  office.  He  must  attend  any  trial  or 
■petisl  term  of  the  cotirt,  where  his  services  are  required:  and  the 
nstiees  of  the  court,  or  a  majority  of  them,  may,  07  or^eri  reffo* 
Uic  his  attendance. 


I SS4.  ]d.t  VenaHr  << 

If  tbe  offidal  Interpreter,  hoowinfcly   and   wflMUy,  falsely  tn- 
terirels  any  evidence,  matter  or  thing,  between  a  witness  and 


c:ty  court  op  new-york. 


1  8SS.  [Am'd,  187T.]    Clerk  mnat  awalnt  aHeB^anti*,  at«. 

The  clerk  of  the  court  must  appoint,  and  may  at  pleaanre  rc- 
moTe,  aa  man;  attendanta  upon  tne  court  u  he  deema  neceaaarj. 
not  exceeding  thirteen.  The  juBtices  of  the  court,  or  a  majority 
of  them,  may  regulate  their  attendance.  Eiach  attendant  is  en* 
titled  to  a  aalary,  fixed  and  to  be  paid  as  prescribed  by  law. 
rram  L.   ISIS,  cb.  4U,    ||  I  ind  4. 

I  830.  Clerics,  Interpreter  and  nttendanta  net  to  reeelve 
leea, 

Tbe  clerk,  the  deputy-clerk,  an  aaBlatant  to  the  clerk,  the  official 

Interpreter,  or  an  attendant,  shall  not  receive  any  fee  or  ci 

sation,  except  hia  salary,  for  any  official  service  perfom 


Interpreter,  or  an  attendant,  shall  not  receive  any  fee  or  compen- 
.^.■,_    1  i,_  _^i —    .._  —  .™->-i ,„  — formed  hr 

!•.   ISn,   ek.  4BS,   I  S,  mm-d. 

I  S3T.  [Ani'd,  187T.1    flaavenalOM  of  «>  oHeer  ol  the  mntri. 

A  justice  of  the  court  may,  by  an  instrument  under  hla  hand, 
■nspend  a  stenoKTSpher,  or  an  officer  speclBed  tn  the  last  section, 
for  n  period  not  exceeding  ten  days  from  tbe  GIlog  thereof.  Hudi 
an  inatrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  o(  the  clerk  of  the  city  and  county  of  New- 
York;  and  It  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  InBtniment  filed  in  like  manner, 
under  the  hand  of  the  iufftice  who  executed  the  first  Instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  lias  been  revoked,  the  officer  shall  not  be 
again  auspended  for  tbe  same  cause. 

Halxtltnted  tot  !•.   184D,  eb.  IM.  1  10. 

I  SSS.  n'liBt  mnndBtea  m>r  be  exeenteA  withovt  the  aitr- 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New-York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  anm 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  In  the  name  of  the  chief-justice  thereof,  to  the  sherIC  of 
any  county,  wherein  the  judgment  hue  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  cither  of  the  counties  of 
Bichmond,   Kings,   Queens,  or  Westchester. 

S.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
Bubnoena,  may  be  executed  by  the  sheriff  of  the  city' and  county 
of  new- York,  or  a  marshal  of  that  city,  within  either  of  those 


4.  An  order  duly  made,  in  an  action  pending  In  the  court,  re- 
quiring the  performance  of  an  act  by  a  party  thereto,  or  by  (Ui 
officer,  may  be  served  upon  a  person  bound  to  obey  the  order,  And 
his  obedience  thereto  may  be  required  in  any  part  of  the  Stata. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  aoy  person 


r  a  marahal  of  that  ci^, 

...Gooylc 


e.  8.  t.  4  MANDATES.  g  339 

ISSft.    {AiH'd,  180B.)    DIreotloB  >nd  ex«c«tlon  ot  mudates. 

la  an  action  broaght  in  the  court,  an  order  of  arrest,  a  warrant 
«r  attachment,  an  executloD,  or  a  requisition  to  replevy  a  chat- 
tel, moat  be  directed  to  and  executed  by  the  aherifi.  Any  other 
mandate,  which  mnst  have  been  directed  to  and  executed  by  the 
sheriff  o(  the  city  and  county  of  New  York,  If  it  Isaned  out  of  the 
nipr«ine  conrt,  may,  where  it  isBues  out  of  the  city  conrt.  be 
directed  to  and  executed  either  by  that  Bheriff.  or  a  marahal  of 
that  <^ty,  named  therein.  A  marshal  is  entitled  to  the  same  fee* 
aa  the  aheriff,  upon  a  mandate  directed  to  him.  or  upon  the  ser- 
Tice  of  a  summons;  and  each  provision  of  Inw,  relating  to  the 
execution  of  a  mandate  by  the  aherliT,  and  the  power  and  control 
of  tlie  court  over  the  sheriff  executing  the  same,  applies  to  the 
manhal.  The  return  of  a  mBrahal  to  snch  a  mandate,  or  hU 
certificate  of  the  execution  thereof,  or  of  the  service  of  any 
paper  served  by  him,  baa  the  same  force  and  effect,  aa  the  like  re- 
ram  and  certificate  of  a  sheriff. 

L.  ISOS,  rli.  40O.  H  3  iDd  S:  ■nil  U  ISTt.  ch.  a2S.  I  S,  ■■  ■■•etad  by  L, 
UW.   eta.   «X,   ud  9  B.  L.,  |  114;  L.  IBM.   «b.   tM. 
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puo*  or  (dal. 


COUNTY  00UKT8. 
The  county  courts. 

-jrporsllon,   ete.,    nhen   deMUd   n 

IrUoa.  Mc,  wbereln  eoaaty  Jodfe  U  InoiMl 

liir   of   piuncdlnan. 

fine*  impotHl  bj  jnstlcn  of  the  peucei  iair  nialtMd. 

ne!  Nollce   or   appolaimEiii;    to    he   pubUilwd. 

SM,  Bleuvnidien   tor   MHiat;  coarti. 
809.  Stmoffnphflr  rar  countr  court  \m  Kirngt  conot/. 
seo.  iDteryreleia  ror  coddui   vuurt,   etc.    lu   Kiui*   coiutr. 
MI.  SUDofnpben. 
I  840.  TAWd,  189D.]      JsHadlctlBa. 

The  jurisdiction  of  each  rouDty  court  pxtends  to  the  follow^ns 
acttoDH  and  special  proc^edingii,  !□  addition  to  tlie  jurisdictioD, 
power,  and  authority.  ctinTertid  iit>on  n  count/  court,  ia  a  par- 
-Uculer  case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  ot  real  property;  for  doiver; 
for  the  forecloeiire,  redemption,  or  satiBtaction  of  a  mortgage- 
upon  real  property;  or  to  procure  n  judgment  requiring  a  (tpecllic 
performnnce  of  a  contract,  relating  to  reul  proiXTty:  wliere  the 
real  property,  to  which  the  actiou  relotes,  Is  situated  within  the 
coun^;  or  to  (oreclose  a  lien  upon  n  chattel,  in  a  case  specitied  in 
section  seventeen  hundred  and  thirly-soven  of  this  act,  where 
the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the 
chattel  is  found  within  the  connty. 

2.  To  an  action  in  favor  ot  the  e^ecntor  administrator  or  as- 
■Ifmee  of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
JudgmeDt  creditor,  to  recover  a  Jiidgtnent  for  money  remniiiius 
one  npon  a  judgment  rendered  in  the  same  court. 

3.  To  nn  action  lor  any  other  cnuse,  where  the  defendant  is, 
or,  if  there  are  two  or  more  defendants,  where  all  ot  them  are,  ot 
the  time  of  the  coniraencement  of  the  nclion,  residents  of  th 
connty,  and  wherein  the  complaint  (1emnn<1a  judgment  for  a  aum 
of  money  only,  not  exceeding  two  thousand  dollars:  or  to  recoTer 
one  or  more  chattels,  the  ngffregate  vnhie  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  cnslody  of  the  person  and  the  cnre  ot  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  voanty. 
who  is  incompetent  to  manage  his  nffnirs,  hy  reoBon  of  hinncy' 
Idiocy,  or  habitual  drunkennesa:^  and  to  every  special  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  the 
sppointment  of  a  committee  of  the  person  or  of  the  prapertr 
of  such  an  Incompetent  person  or  for  the  sale  or  other  disposi- 
tion of  the  real  property  situated  within  the  county  of  a  person. 
wherever  resident,  who  is  so  incompetent  for  either  of  the 
reasons  aforesaid,  or  who  Ik  an  infant:  or  for  the  sale  or  otb«r 
diaooslilon  of  the  real  property,  situated  within  the  county,    of 


JORISDIOTIOIT. 


For  the  purpose  ot  detennJning  the  jurisdictloa  of  a  coantr 
MUrt,  in  Pifher  of  the  cases  specified  in  the  last  section,  &  domes- 
Or  corporation  or  joint-stock  asBociatioo,  whose  principal  p]aee  o( 
Dnunesfi  ia  estahlished,  by  or  pursuant  to  a  statute,  or  by  its 
Hticles  or  oasociation,  or  in  adnaliy  iocatcd  within  the  county,  or 
in  rage  of  a  railroad  ccrpoi^lion  where  tiny  portion  of  the  road 
ofKnled  hy  it  is  within  the  county,  it  is  deemed  b  rerident  of 
Ihe  cooQty;  and  personal  st-nite  of  a  summons,  made  vrithin  th« 
f»oatj.  fis  presoril^ed  in  this  Art,  or  pcrtonaJ  service  of  a  mmidate, 
whereby  a  apeclnl  proceeding  is  commenced,  made  within  the 
roontr,  as  prewcribed  in  this  net  for  personaJ  service  of  a  sutn- 
:         «_■-_.  .„  .V  .._  _    ^  domeattc  forporatloD 


I  S4X.  [Anfd,  1S7T.]  Avtlen,  cle.,  nh«r«ln  oanalr  Judwo 
te  iBempHfcle  <o  set.  ' 

It  the  coDQty  judge  is,  for  our  cause,  incapable  to  act  in  an 
'  ai-tioo  or  special  proceeding,  pending  m  the  county  fliurt,  or 
tierore  him,  he  must  make,  and  file  in  the  office  of  the  cterK,  u 
certifics.le  of  the  fact:  and  thereupon  the  speclul  conoty  jadge, 
if  Ukj.  and  if  not  disqualified,  must  net  an  county  judge  In 
th«t  action  or  apecial  proceedinp.  Upon  tlie  filing  of  the  cer- 
rilkate.  where  there  is  no  specuil  county  judge,  or  the  special 
cvouly  judge  is  disqualified,  the  actiou  or  special  proccediug  is 
remoTed  to  the  supreme  court,  if  it  iJi  then  peudiug  iu  the 
couutT  court;  if  it  is  pending  before  the  county  judge,  it  may 
he  nmliuned  before  auy  justice  of  the  supreme  court  within 
rbe  same  judicial  district.  Tlio  supreme  court,  uihuu  the  appli- 
cation of  either  party,  made  upon  notice,  aud  ujiou  proof  tiiat 
the  coimty  jiid^  is  incapable  to  act  in  an  action  or  special 
pniCFedin^  pendmg  in  the  county  court,  may.  and  if  the  specikl 
a«Dt7_  judge  is  alao  incapable  to  act,  must,  make  an  order 
renrariuf;  it  to  the  supreme  court.  Thereupon  the  subsequei^t 
pniceeiUutEs  in  the  supreme  court  most  be  the  same  as  if  it  bad 
nrinnally  been  brought  in  that  court,  except  that  an  objectiou 
M  the  jnrisdiv'tiflD  may  be  taken,  which  might  have  been  taken 
la  thi^  cosnty  court- 
m»  tmtt  cISDH.  nbd.  IS  of  I  30,  Cs.  Pnc..  ■■  ao'd  1S7C.  cb.  HI. 
I  S4S.  SapreMc  caart  suy  renin-e  astloii,  iimd  chaiiK* 
ptaw  a(  friBl. 

The  supreme  court  may.  by  an  order,  made  at  auy  time  after 
jiioder  of  an  issue  of  fact,  and  before  the  (rial  thereof,  remove 
lo  itself  an  action,  brought  in  a  county  court,  under  RUbdivision 
wcood  or  snbdlvislon  third  of  the  Inst  section  bat  two,  for  tht< 
purpose  of  changing  the  place  of  trial  Iheri'Of.  Where  un  order 
fur  removal  is  mode,  na  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  snnie  order  to  another 
ronnty:  and  the  siibsequent  proceedings  therein  must  be  the 
utue.  ae  it  the  action  bad  been  originally  brought  in  the  aupreme 

I  3.14.     KVect   at  Drdev  ot  reinov«l|  ovpeal,   etc 

An  onler  of  removnl.  made  ns  prescribed  iu  either  of  th« 
b<t  two  sections,  takes  effect  upon  the  cn'ry  thereof  in  tb» 
eBice  of  the  connty  clerk.  Where  the  order  directs  that  the 
action   be  tried  in   another  connty,   the   clerk   with   whom.  it. !■ 

re 
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entered,  mtut  forthwith  deliver  to  tlie  clerk  of  ttrnt  coiintr<  all 
papen  Sled  therein,  and  certified  copies  of  all  minut««  and 
entries  relaliiiK  thereto:  vhlch  must  be  filed,  entered,  or  recorded, 
as  the  case  iequirea,  {n  the  oSee  of  the  last  mentioned  clerk. 
The  orovisions  ot  section  271  of  this  act  apply  to  an  appeal 
taken  trom  such  nn  order. 


opportunitr  to  make  the  appUeation  for  PemoTal,  may  be  made 
Iv  the  county  judge,  or  by  a  jadge  authoriied  to  make  such  an 
order  In  die  eupreme  court,  and  with  like  effect  and  ander  lUie 
drcDmstances. 

I  R4tl.    Mrmoval  of  action  not  to  ImDali-  vrooeu,  «te. 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  tblB  title,  does  not  invalidate,  or  in  any  manner  impair,  a. 
process,  provisional  remedy,  or  other  proce^lng,  or  a  bond, 
undertahine,  or  recognizance  in  the  action  or  apecial  proceeding 
BO  removed;  each  ot  which  continues  to  have  the  same  validity 
and  efiect,  as  if  the  removal  bad  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  snpreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  hod,  if  the  action  or  apecial  proceeding  had  re- 
mained tlierein. 

I  84T*    Connty  court  iMitT  bvbH  its  prcve«aB  to  aiiT  ooiaiit7< 

A  county  court  has  power,  in  an  action  or  special  proceedinj; 
of  which  It  has  jurisdiction,  to  send  Its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

I  S4tt.  Wbea  larlB41ottBii,  etc.,  e(»>czt«nBlTe  wltk  aapreiBc 

Wher';  a  county  court  has  Jurisdiction  of  an  action  or  a  special 
proceeding,  it  passesBes  the  same  jurisdiction,  power  and  autfaoi^ 
Ity  in  and  over  the  same,  and  in  the  course  of  the  proceeding 
therein,  which  the  supreme  court  posseeaes  in  a  like  case:  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  caae. 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  jndge  poMeasee  Ihe  same  power  atkd 
authority,  in  the  action  or  apecial  proceeding,  which  a  jnatico 
of  the  supreme  court  posReaBes.  in  a  like  action  or  special  pro- 
ceeding,  brought  in  the  supreme  court. 

I  S4a.    Power  of  eoantr  Jvdve  In  apealnl  prooeedlnKa. 

The  county  jodge  also  poHaesBes  the  same  power  nnd  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  wiilch  a  juHtiec  of  the  supreme  court  poa- 
aesses  in  a  like  special  proceeding,  instituted  before  him  in  like 

I  8S0.    Fines  and  pem 

Upon  the  application  o_  .. .,    _ 

court,  or  of  a  person  whose  recogniiance  bas  become  forfeited, 
or  of  hia  surely,  tbe  county  court  of  the  county  In  which  the 
term  ot  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognUance  taken,  may,  except  as  otherwise  prescribed  Id  th« 
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next  MCtloii,  apon  good  c«nie  shown,  and  upon  sach  terius  »a 
it  dcctnB  JQSt,  make  an  order,  remitting  the  fine,  IV boll;  or 
jmnlr,  or  the  forfeiture  of  the  recogulzahce,  or  part  of  the 
penar^  thereof;  or  it  mar  discbarse  tbe  recognizaiice.  If  a 
fine  BO  remitted  hse  been  paid,  tbe  count?  treasurer,  or  other 
officer,  in  whoee  handa  tbe  money  remains,  mnat  par  the  aame, 
or  tbe  part  remitted,  according  to  tbe  order, 
z  B.  S.  «M,  I  ST. 

t  sea.     [An'd,   18M.]      ReBtrlcttsna  vffan  p*i*e'  ta  remit. 

The  last  aection  does  not  antborize  a  connt;  court  to  remit 
aaf  port  of  a  fine  exceeding  two  hondred  and  flft;  dollars  im- 
po«ea  br  tbe  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  an;  amount  imposed  by  &  court  upon  an 
olfieer  or  other  ^rson,  foe  an  actunl  contempt  of  court,  or  for 
diBobeilience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  Its  countr  for  tbe  appearance 
of  a  person  In  another  county.  In  1he  latter  case,  the  power 
of  remitting  or  discbarginj;  the  recognizance  is  vested  In  tbe 
county   court  of  the   couuty,   in   vrhicn  tbe  person  is   bound  to 

Id..  I  S8,  un-d;  L.  1800,  ctu  M. 

I  SIUL     Kollee   vf  apyUaMIVii,   cle.)   oamlB   to   be   pkld    a« 


_.   t  be  iietud,  nntii  snch  notice  thereof  as  the  c 

deems  reasonahie,  bas  tweu  given  to  tbe  dietrlct-attome;  of 
tbe  eountr,  and  nutll  be  has  bad  un  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  npou  grant- 
ing BUCb  an  order,  tbe  court  must  always  impose,  as  a  condition 
thereof,  ttie  paytneut  of  the  coati  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceinling  for  the  collection  of  tbe  fine, 
or  the  penalty   of   tbe   recognizance. 

Id.,    il    N  and   «1. 

I  SK8.  Plaea  Imposed  br  futleem  of  the  peiMei  bmr 
rcwlttrd. 

Where  a  person  has  been  fined  by  a  conrt  of  apeclal  sesstona, 
or  by  a  justice  of  the  peace,  upon  a  conviction  lor  an  ofFence, 
and  DBS  been  comniitted  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  mnke  nn  order,  remitting  the 
fine,  wholly  or  pnrtly,  and  discharging  him  from  bia.imprlBon- 
mtnt.  The  power  conferred  by  this  section  must  be  exercised 
Id  tbe  manner  prescribed,  and  subject  to  tbe  proTi^ona  con- 
tained, in  the  last  three  sections. 

Id.,  I  dS. 

1  SS4.    IVB*  mar  make  ordera. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
tnay  be  made  upon  notice,  by  a  Justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  nttomey  for  the 
spplicant  resides,  In  a  case  where  the  county  Judge,  in  whose 
raort  tbe  action  or  special  proceeding  is  brought,  may  make 
tlie  same,  out  of  court;  and   with   like  effect. 

ttt  h.    WT,   (^  aw,  I  M. 

7T 
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I SBS.   [An'd,     1ST7.]       Coavtr     eonvt     irk**     »pa«)     terssa 

The  county  court  Is  always  open  for  the  transaction  of  any 
basineas,  for  which  notice  ia  not  required  to  be  given  to  an 
adrerae  party,  except  where  it  la  specially  prescribed  by  law, 
that  the  bualnesB  muat  be  done  at  a  stated  term.  The  oounty 
juijge  must,  from  time  to  time,  appoint  the  times  end  places 
for  holding  terms  of  bis  coart.  At  least  two  terma,  for  the 
trial  of  ia^uea  of  law  or  of  fact,  must  be  appointed  to  be  heM 
in  each  year.  fiiBch  tirm  may  continue  aa  tons  as  the  county 
judge  deems  Dccessary.  The  county  judee  roay,  by  u  new  ap- 
pointiiipat,  change  Ibe  day  appointed  tor  holding  a  tenn,  or 
apjioial  one  or  more  additional  terms,  or  dispense  wHh  the 
holding  of  a  term,  without  affecting  any  other  term  or  terms 
theretofore  appointed  to  be  held.  Each  term  mtiBt  be  held  at 
the  plate  designated  by  statute  for  that  purpose;  except  that 
the  county  juOKe  may,  from  time  to  time,  adjourn  a  term  to 
any  place  within  the  county,  for  the  hearing  and  deciaion  of 
motions  and  appeals,  and  trials  and  other  proceeding?  iviihont 
a  jury;  and  may  opiwlDt  as  many  terms  ns  he  thinks  proper  to 
be  held,  either  at  the  court-house  or  elsewhere  in  the  county; 
for  the  aame  puri>oae. 

Bee  Co.  Proc.,  )  31,  and  I^  IMT,  tb.  4T0,  part  of  |  24. 

I  3S0.  ITotlce  of  apitoliitiHeiit  (o  be  pnbllalied. 

Each  appointment,  made  as  prescribed  in  the  last  sectton,  mast 
be  Gled  in  the  county  clerk's  office,  and  a  copy  thereof  pnblisbed, 
at  least  once  in  each  week,  for  three  successive  weeks  before  a 
term  ia  held,  changed,  or  dispensed  with,  by  virtue  thereof,  in  the 
newspaner  in  the  city  of  Albany,  in  which  legal  notices  are  re- 
nuired  to  be  published,  and  also  in  at  lenst  one  newspaper,  pnb- 
lliihed  In  Ihe  county,  and  as  many  additional  newspaperH,  pub- 
lished therein,  as  the  county  judge  prescribes.  The  expense  of 
the  publication  is  a  county  charge. 

I  eST.    [AB'd,  ISBfi.]      Jnrora,  how  drawn  (tad   nuUfled, 
Jiirora  for  the  terms  of  the  county  court,  at   which  isaues  of 
fact  are  trifthle  hy  jury,  must  be  drawn  and  notiSed  in  the  sanitf 
manner  as  for  a  trial  term  of  the  supreme  court. 

L.  issa,   cb.   MS. 

I  SBH.  [A«'d,  180B.]  ilvnorcraphcra  for  coBntr  oosvta. 
The  board  of  anpervlsora  of  any  county,  except  Kloi^,  LW- 
Ingston,  Monroe,  Cortland,  Oswego.  M'entchcster  and  Onondaga, 
ma,T,  Id  their  discretion,  provide  for  (he  employment  at  a  ateno]t- 
rB[iher  for  the  county  court  thereof,  and  when  said  lionrd  of 
suj.'erviafirs  fhall  so  provide,  the  B'cnncT^phcr  shnll  be  appointed 
by  the  county  judge,  and  said  bonrd  of  ^lupiTVisors  must  fix  lila 
c<impenwitJon  nnd  provide  for  tho  payment  thereof  io  the  same 
manner  as  other  county  expenses  arc  pnid. 

r^  18U.  m.  MS. 

I  808.  [Ain'd,  ISDS-ISBO.]  StenoKrapher  (or  otrantr  eoart 
In   KliiK'    coontT- 

The  coimty  judges  of  the  county  of  Kings,  from  time  to  time, 
must  appoint,  and  may  at  pleasun-  remove,  two  steni>Bi'nphi'r8 
to  be  attached  to  the  county  court  of  the  county  of  Kings,  who 
must  attend  c.^cll  terra  of  said  court,  nnd  each  of  whom  shnll 
recdve  i  salary  of  three  thousand  ilolt.nrs  per  annum,  to  lifi 
paid  by  the  treasurer  of  the  county  of  Kings  in  equal jnODthly 
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installincDtfl.  Each  of  the  steaoKraphprs  appointed  as  i)re«crlbi>d 
in  this  eectioD  mar,  nith  the  conqent  of  the  county  Judgea, 
appoint  an  awistaui  atennsrapher,  to  nitt  blra  in  th«  liiicharite 
of  bis  diitirs,  whose  compensation  »hnH  be  paid  by  the  atenog- 
rapher  nppointinB  liim,  and  in  not  a  county  charge.  P^ach  ot 
aaid  connly  judges  ghnll  aUo  npnolnt  a  conSdentint  clerk  at  « 
aalary  not  to  esceecl  t(vo  thonsiind  dnilnra  per  aunnm,  to  be  inid 
by  the  county  treasurer  of  KinRx  county  Jn  equal  monthly  tn- 
ttalliuenla,  aiich  clorka  to  be  e.teraiit  from  cenipetltlve  eiamioa' 
tiou,  and  their  fitnesa  and  qualification  a  Cor  the  office  iihail  be 
apf'Fov-^  by  the  Judge  making  the  appointment. 
u  iBBc.  ch.  »M.  Id  tsrtct  jiD.  M,  leae.  l.  ises,  eh.  a. 

I    SOO.    lAjB'd,    IS&B,    1866,    1S8T,    IBOO.]    IntePpIcters    for 

The  aurrogace  and  the  count;  Judgea  of  Kings  count;  mual 
aach  from  time  to  time  appoint  and  ma;  at  pleasure  remove  an 
iuterp^ter  to  tie  attached  respectivel;  to  the  surrogate's  court 
and  the  county  court  ot  aaid  count;.  Each  interpreter  shall 
retviye  a  salary  of  eighteen  hundred  dollam  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly 
mstallnients.  Bach  interpreter  ao  appointed  shall,  before  enter- 
ing upon  hia  dutiea,  file  in  the  office  of  the  clerk  of  the  county 
of  Kinga  the  constitutional  oath  uf  office  in  which  there  shall 
alao  be  incorporated,  language  to  the  effect  that  be  will  fully 
and  correctly  interpret  and  translate  each  question  propounded 
throagh  him  to  a  witness  and  each  answer  thereto  in  said 
conrta.  The  said  county  judges  of  Kinga  county  shall  also  ap- 
point and  at  pleasure  remove  an  interpreter  o(  the  Slavonic 
languagea,  who  aball  receive  tbe  compensation  above  provided, 
to  be  paid  in  the  aame  manner  and  who  ahull  take  and  file  tbe 
eoDStitntionai  oath  of  office  above  provided,  such  compeuaatiun 
for  the  above  interpreters  to  be  taken  out  of  the  amount  appro- 
priated for  tbe  support  of  tha  aaid  count;  court  or  surrogate'a 
court  reapectively,  or  from  any  other  contingent  city  fund. 
L.aM,eb.MtL.  UM,ob.Mii.iM;.<iii.«a)i..i«(io,oii.ni.  issSMtil«TB,iaKL 
I  881.  (Ana'd,  I8&R,  ISBT,  IVOO,  1S03.1  StenoBravbePs, 
The  county  judge  in  cither  of  the  counties  of  Livingston,  Mon- 
roe, Onondaga,  Uswego  or  Cortland,  where  issues  of  fact  are 
triable,  may  employ  a  stenographer  to  take  steuographic  notes 
npon  trials  thereat,  who  Is  entitled  to  a  compensation,  to  be 
certified  by  the  judge,  not  exceeding  ten  dollars  for  each  day'a 
attendance  at  the  request  of  the  judge.  The  stenographer's 
compensation  is  a  charge  upon  the  count;,  and  in  tbe  count;  of 
LlTJAgBton  may  bo  audited,  allowed  and  paid  aa  other  county 
charges:  and  in  the  counties  of  Onondaga.  Monroe,  Oswego  and 
Cortland  must  be  paid  by  the  county  treasurer  on  an  order  of 
the  conrt,  granted  on  the  affidavit  of  the  stenographer,  and  the 
certificate  of  the  judge  that  the  services  were  rendered.  The 
count;  judge  In  each  of  the  counties  of  Erie,  Oneida,  Rensselaer 
and  Niagara  may  appoint  and  at  pleasure  remove  a  stenographer 
of  said  court,  who  must  attend  each  term  of  the  said  court 
where  issues  of  fact  In  civil  and  criminal  cases  are  triable,  and 
the  aaid  stenograpber  of  the  county  court  of  Erie  county  ahall 
receive  a  salary  of  twenty-one  hundred  dollars  per  annum,  to-  , 
fether  with  faJi  necessary  espenaea  for  stationery,  to  be  paid  b; 

TO 


.  ^■,  ...Gooylc 


i  Sei  STENOORAPHiaBS.  c.  3,  t.  5 

the  treasurer  of  bdiiI  count;;  of  Erie,  in  «oual  monthlr  Install- 
ments on  the  certiUcate  o(  said  judge  of  Erie  county  thit  the 
aervlcee  h^ve  been  actually  performedi  or  the  expeuiieH  nec«B- 
Harily  incurred,  and  the  said  Btenographec  at  the  county  court  of 
OneldEi  county  shall  receive  a  salary  of  fifteen  hundred  doll&re 
per  annum,  together  with  his  necessary  expenses  for  stationery, 
to  be  paid  by  the  treasurer  of  the  said  count;  o(  Oneida,  in  e4(au 
monthly  ioRtsllmentH  on  the  certificate  o(  the  said  judge  of 
Oneida  county  that  the  services  have  been  actually  performed 
or  the  expenses  necessarily  incurred,  and  the  said  stenoKrapher 
of  the  county  court  of  Rensselaer  county  shall  receive  a  salan: 
ol  twelve  hundred  dollars  per  annum  to  be  paid  by  the  treasoivr 
of  said  county  of  Rensselaer,  (juarterly.  Said  stenographers  shall 
ulso  report  and  trnnscrlbe  opinions  for  the  said  county  judges, 
as  well  as  speolal  proceedings  where  a  ntenogrnphpr  in  Tequlred, 
without  additional  compensation.  The  said  stenographer  of  the 
county  court  of  Niagara  county  shall  receive  a  compensation  of 
not  to  exceed  ten  dollars  for  each  day's  attendance,  to  be  paid 
hy  the  treasurer  of  said  county  of  Niagani  on  the  affidavit  of 
the  stenographer  and  certificate  of  the  judge  that  the  services 
have  been  actually  performed,  and  shall  within  twenty  dayii 
after  notice  by  a  party  that  he  intends  to  appeal,  make  a  case 
and  eiceptions  or  bill  of  exceptions  in  a  civil  or  criminal  action, 
or  that  briefs  are  to  tie  made  or  arguments  prepared  in  an  action 
tried  before  the  court  without  a  Jury,  file  with  the  clerk  of  Raid 
county  a  transcript  of  the  minutes  taken  by  him  upon  such  triftl. 
and  shall  be  entitled  to  six  rents  for  each  one  hundred  word* 
of  such  transcript  so  filed  by  him,  which  shall  be  certified  to  hj 
the  judge  holding  the  court  at  which  such  trial  took  plac«. 
Such  sum  so  certified  shall  be  paid  by  the  county  treasnrev  of 
said  county  upon  presentation  of  such  certificate. 
L.  ISW.  ch.  M«;  L.  INt,  ch.  m  1.19(0,  cb.  Stl:  L.  19».ch.  W.   lo  •ffsM  Manh  H, 
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CHAPTER  IV. 

Limltatioa  of  the  Time  of  Enforcing  a  CItU 
Remedy. 

TRIX      L— ActlMt  tt  tka  BMOTir/  af  B«al  trOf^Ttj. 

RTU   It.— l«tl«u  othn  thui  (W  tk*  iMtrtrr  of  Baal  PmrartT. 

TmC  UL— Saunl  Pivrlilou. 

TTIUE  L 
Actions  for  the  noomy  of  rMd  pr^ctty. 


hen  the   ppople   ^111  nnt   ant. 

The  pt'cple  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  rronrrtr,  ot  the  issues  or  profits  thereof,  by  reBBon 
of  the  right  or  title  of  the  people  to  the  sttme,  uniese  either, 

1.  The  (^ose  of  action  accrued  withio  forty  years  before  the 
action  Is  commenced;  or, 

2.  The  people,  or  those  from  wliom  tjiey  cialtD,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  o(  time. 

Oo.  Proc.,  I  70,  «m'fl. 

I  3«S.    Actiam  by  vTAntee  trvm  tb«  State. 

Ad  action  shall  not  be  brotiicht  for  or  with  respect  to  renl 
pt<q»erty,  by  a  person  claiming  b.v  vlrtne  of  letters  patent  or  a 
Kraut,  from  the  people  of  the  State,  nnlpM  It  might  bare  been 
maintained  by  the  people,  as  prescribed  In  tbia  title.  If  the 
patent  or  grant  had  not  been  leaned  or  made. 

Id.,    1  TB.  > 

I  3S4.    ActlOM  iifttir  ABBalllBS  letters   patent. 

Where  letters  patent  or  a  Krant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  conrt,  rendered  upon  an  .tllegation 
of  n  frandiilent  sujtgeation  or  concealment,  or  of  a  forfeiture,  or 
mintake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining. 
or  defectWe  title;  an  action  of  ejectment,  to  recorer  tlie  premises 
in  (inestion.  may  be  commenced,  cither  by  the  people,  or  by  a 
anbaeanent  patentee  or  grantee  of  Ibe  same  premises,  bis  heirs, 
or  asni^s,  within  twenty  years  after  the  detetmiaatlon  is  made; 
but  not  after  that  period. 
M..  I  IT. 
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I  SOB.    Seisin  irltliln  tircBty  years.  frh«n  nec»Miry,  rti. 

An  action  to  recover  r«il  property,  or  the  posBesslon  thereof, 
CEUiiiot  be  maintaineil  by  a  party,  other  than  the  people,  unlena 
the  plaiiitiCC.  bis  ancefitor,  predocesaor,  or  tirentor,  was  eeiced  or 
posBesBi-d  lit  the  premlspi  lu  qiiMtion,  within  tiveoty  yesMi  before 
the  commencement  of  the  action. 


g    sou.     Tlic    HLme. 

A  defence  or  eounterelnim.  fnnudeil  upon  the  title  to  real 
:>ro])erly,  or  to  reDts  or  services  out  of  the  Bnme,  ie  not  effectual^ 
unlecB  the  jyerson  mnking  it.  or  under  n-hoie  title  it  is  made,  or 
.!. ^_,  predecessor,  or  Rrantor,  was  seized  or  poitteased  ut 

t  tile  act,  v'"-  — 


LittW  or  tl 


I    887.     Aotlon   after    entry. 

An   entry   upon   real   property   is   not   sufficient  or  valid   sa   a 
claim,    uuleBs   an    action    is   commenced    thereupon,    within   one 
year  after  the  mnldnK  tlierebf,   and   within  twenty  yeors  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 
Id.,   f  SO. 

I  nOS.  POBsesBlcn,  n-hem  presamed)  oeeBpatton  presamcil 
to  be   an-Icr  leiial   tide. 

Ill  an  action  to  recover  real  property',  or  Ihe  iMssession  thereof, 
the  person  wbj  establishea  a  Icffiil  title  to  the  premises  Is  pre- 
suioed  to  have  l>een  possoBscd  thereof,  nitliin  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  doomed  to  have  been  under  aud  in  subordination  to  the  leenl 
title,  nnlesB  the  premises  have  been  held  and  posacsscd  adTcrsely 
to  the  legal  title,  for  twenty  years  before  the  commeaccment 
of  the  action. 

llL,   1  Bl. 

I  369.  AAverae  poNaeaalon  ander  n-rltten  iBBtraaieat  or 
jB<Iirment. 

Where  i-he  occupant,  or  those  under  ivbom  he  clalma,  entered 
into  the  possestiun  of  the  premises,  under  claim  of  title,  exclu- 
alve  of  any  other  rifrht.  founding:  the  claim  upon  a  written 
inatrument.  as  beinj-  a  conveyance  of  the  premlsea  In  (lueBtion, 
or  upon  the  decree  or  judRmeut  of  a  competent  court;  and 
there  bus  been  a  continue<l  occupnjion  -and  poBsessioii  of  the 
premises,  inciiideil  in  tlie  Itiatrunient,  di'cree,  or  judsmeni,  or 
of  some  j>aH  thereof,  for  twenty  yenrs.  nnder  the  same  daim; 
the  preroiseh  so  incUidcd  are  ilcemi'd  to  have  been  held  adv^wly; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
IKisBesslon  of  one  tot  is  not  deemed  a  posseaslon  of  any  otber  lot. 

M..  I  as. 

f  3TO.    Id.)  irlint  eonstltntea   It. 

Por  the  pnrpoBC   of  constituting  an   adverac  poRsension,   by   ■. 
person  claiming  n  title,  fonnded  upon  a  written  Instrument, 
a  judgment  or  decree,   land   ia   deemed  to  have  been 
and  occnpicd  in   either  of   Ihe  followine  cases: 

1.  ^Vhere  it  has  been  UBU^itiy  ciitlivated  or  improved. 

2,  Where  it  has  been  protected  by  a  nnbstantlal  '    ' 

•  »  o.jIc 
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3.  Wbere,  ahhongb  not  tndoMd,  it  ha*  been  oaed  tor  the  aup- 
pli  cf  fuel,  or  of  fencioK  timber,  either  tor  tlie  parpowa  of  liu>- 
bandry,  or  for  tbe  ordinarr  nee  of  the  occupant. 

Where  a  known  farm  or  a  aingle  lot  has  been  partly  iniproved, 
the  portioD  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  accordine  to  the  usual  course  and  cnatom  of  the 
RdjoiniDg  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  Improved  and  cultivated. 

OD.Prao.,IR,UD'd. 

I  STl.  Adverae  poaaeaBlOB  auder  claim  of  title  not  WPlttco. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  excluaive  of  any  other  right,  but  n~' 
founded  apon  a  written  instrument,  i  '    ''  '         ' 

premises  so  actually  occupied,  and  ni 
been  held  adversely, 

l<L.|St. 
I  S73.  Id.j  wliKt  oonstltateB  It. 

For  the  pnrpose  of  constitutluK  an  adverse  possession,  by  a  per- 
son claiming  title,  uot  founded  npon  a.  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  poaseesed  and 
occupied  in  either  of  the  following  caoeB,  and  no  others: 

1.  Where  it  haa  been  protected  by  a  Hubstantial  inclMore. 

2.  Where  it  has  been  nsnally  cultivated  or  Improved. 

I  STS.  B«lBtIiw     at    liBMdlord    «nd    teaaat,    ■■    aJtoetlna 
.   adverae  vtMseasttw. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  possession  of  the  tenant  Is  deemed  the  posseasioD 
of  the  landlord,  until  the  eipiratlon  of  twenty  years  after  the 
terminstion  of  the  tenancy;  or,  where  there  hnn  been  no  written 
lease,  until  the  eipiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  auother 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  Bat  thin 
preaomplion  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

M,|M. 

I  874.  RIsht  BOt  BCeet«d  by  dvaoent  east. 
The  right  of  a  person  to  the  possession  of  real  property  is  not 
Impaired  or  affected,  by  a  descent  l>eing  cast,  in  consequence  of 
the  death  ot  a  person  In  possession  of  the  property. 
Id.,  in. 

I  STB.  CertKin  dlakbllltlea  eselBd»d  from  time  to  coh- 
■■oce  BOtlon. 

It  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
W  rents  or  services  out  of  the  same,  is  when  his  title  Erst  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
rither: 

1.  Within  the  age  of  twenty-one  yearn;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  crirainal  chHrgis  or  In  execution  npon  oob- 
viction  of  a  criminal  offence,  for  n  lomi  less  thnn  for  Bfes 
"  Co,,.-].' 


I  an  LIMITATIONS  ■  c.  4.  t.  J 

Tb«  time  ot  sndi  a  diubititr  is  not  n  part  of  tbe  time,  Umitcd 
in  thlB  title,  for  commencing  the  action,  or  making  die  entry,  or 
inferpoaing  the  defeoce  or  connterclaim;  except  that  ibe  time  *o 
limited  cannot  be  extended  more  than  ten  yeari,  aftrr  the  dfaa- 
Mllty  ceaaea,  or  after  the  death  dt  tbe  peraon  (o  diaabled. 
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TITLXXI. 

AatloM  Dth«r  than  tor  tho  rooovsry  of  rati  propwty. 


181.  WHUb  ilx  ra«n. 
■83.  WIlblD  thn>  jnn. 
SH.  Wltbln  two  jtan. 


i.  WbeB  nnM  of  «etloa  » 


pconaro  lor. 


••^wa  pcofldrd  tor. 

a  peoiib  nUect  to  ttaa  Mint  HmtUHoa*. 

■t  ■  DOD-rHfaFBt.  npon  ■  demand  baind  by  tk*  Inr 


t  tM  SUM. 


■M'  KicepUDDi.   M°~to"pen«ia"nnd*r  dluUUtlM.  ' 

I    3TO.     tAm-d,    18&4.I       When    BatliitBettoa    at    lD«VB>«Bt 

A  fitul  jodgment  or  decrM  for  a  ■ttin  of  aoaef,  or  directJns 
the  payment  or  a  Bum  of  money,  herptofore  rendered  in  a  aor- 
rogate  B  court  of  the  State,  or  heretofore  or  hereafter  rendered. 
In  a  ponrt  of  record  within  the  United  StateB,  or  elsewhere,  or 
hereafter  docketed  pursnant  to  the  proriRiona  of  tection  thirty 
hundred  and  aeTenteen  of  this  act,  l«  presnmed  to  be  paid  and 
■atlafied,  after  the  expiration  of  twenty  years  from  tbe  time, 
when  the  party  recorerlns  It  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presninption  Is  conclusive,  except  an  against  a, 
perMni,  who.  within  twenty  yeara  from  that  time,  makes  a  pay- 
ment or  acknowledKes  an  indebtednesi  of  some  part  of  the 
amount  recorered  by  the  judgment  or  decree,  or  bis  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Saeh  an  adnowledtnupnt  must  be  in  writing,  and  signed  by  the 
penon  to  be  charged  thereby. 
Ik  ISM.  A.  an. 


I  3T0.     Hfivr   preaviKtttloB   rala^d. 

A  persan  may  avail  faimself  of  the  presumption  created  by  the 
last  aectlon  but  one,  nnder  an  allesatlou  toat  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  wlthla  tbe 
tinw  therein  limited. 
f  Sn.  Iit«itt»H0K  o(  aotlon  ta  vadeaiB  flrom  a  moHB^S*- 
An  ■ctton  to  redeem  real  property  froip  a  mortKaire,  with  or 
WtOwnt  m  KV9l)»t  Bt  iVRtf  »tid  prpStA,  mar  t«  malntnlaed  bf 


II  380-8S  LIHITAIIOini,  «.4,t.2 

the  mortgagor,  or  ttiose  ciaiminK  under  him,  afainst  the  mort- 

Sftgee  in  puHBeBalou,  or  tbose  clalmlc^  nodor  him,  ualesB  he  or 
leg  iutte  coatiDUousl;  maiutaineil  an  ailverse  poBKaslon  at  the 
moitKaged  tiremiwa,  lor  tweuty  j'enrs  atlPT  the  breach  of  a  con- 
dition of  the  mortgHfe,  or  the  noo-fullilment  of  a  covenant 
tbt^reio  contained. 

I  SSO.    other  perloda  of  Ilmltatlsii. 

The  foUowing  actioDB  must  be  commenced  nllhiu  the  following 
periods,  after  the  cause  of  action  has  aci^raeil. 
Ob.  Pne.,  part  of  |  74,  nad  i  BS. 

I  3^1.    [AiH'd,  IBTT.J      WKlilK  twrMlr   r^mwm. 

Withia  twenty  yearii 

An  action  upon  a  sealed  Instrument. 

Bnt  Tvhere  the  action  is  brought  for  breach  of  a  covenant  of 
seiiin,   or   against    Incumbrances,    the   cause    of    action    U,    for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 
M..  put  of  I  <n. 

1  S8X.    [AB'd,  18T7,  eh.  410  aad  409.]      IVlthIa  mix  t^uwii. 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  IlaUllty  express  or 
implied;     eio^t  a  judgment  or  sealed  inBtrumcut. 

'1.  An  action  to  rcover  upon  a  liability  created  by  statute) 
eicept  a  penalty  or  forfeiture. 

3.  An  srtion  to  rerxiver  dnmai^es  for  an  inlarj'  to  property,  or  a  per- 
eooal  injorv;  eicept  in  a  caso  whef«  a  difforent  T"*"'™  "3  expressly 
preaeribed  in  this  chapter.     (See  ^  3S3,  subd,  5;  §  3S4,  subd.  1.) 

4.  Au  action  to  recover  a  chattel. 

5.  An  action  lo  procure  a  Judgment,  other  than  tot  a  aam  of 
moncv.  on  ttie  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  Uecemliei-,  IWO,  ivns  cognizable  ly  the  court  of  cUaD- 
cer)'.  Tlic  cniise  of  nclluii,  in  such  a  ctiio.  is  not  deemed  to  have 
accrued,  until  the  discovery,  hy  the  plaiutiS,  or  the  person  nnder 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

G,  An  flclion  to  establish  a  vcill.  Where  tlie  will  ha*  been  lost, 
conconled,  or  destroyed,  the  cause  of  nctlcn  is  not  deemed  to 
have  accrued,  nniil  the  discovery.  I)y  the  plaintiff,  or  the  persoti 
under  n'hom  he  claims,  of  the  facts  upon  n'hich  its  validity  de- 

7.  [AmV,  IMM.l     Ah  notion  upon  a  judKiUPnt  or  decree,  rea- 

itered  in  a  court  not  of  M'iMinl.  except  where  a  transcript  shall 
lie  filed,  pursunnt  to  section  Ihirtr  liundrcd  nnrt  pcventcen  of 
this  act.  and,  niRo,  pscppl  o  de<ive  iierefofore  rendered  In  a  surro- 
gate's court  of  the  (4tate.  The  canse  of  action,  in  Euch  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  reaiJpred. 
I..  ISM,  eh.  SOT. 

I  SRS.     [An'd,  1ST7.]      Within   three  re&ra. 

Within  three  years: 

1.  .\o  aciiou  ngaiiiBl:  a  sherifF.  coroner,  constable,  or  other  offi- 
cer, for  the  iion-imvment  of  money  collected  upon  nu  c^t-cntioii. 

2.  An  action  ajcnmHt  a  constnlilo.  n|inn  nny  other  linbiUty  In- 
curred by  him.  by  doing  nn  not  In  bis  official  capacity,  or  by  Ibe 
omission  of  an  olticiai  duty;  except  sq  escapa. 
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S.  An  mctioQ  upon  a  ttatnte,  for  a  penalty  or  forfeiture,  where 
the  artion  is  given  to  Itie  person  Dggrlprcd,  or  lo  tbaC  pcraoa  and 
the  jeople  of  Uie  Slnte,  eicept  wltere  Ibe  statute  inipoalug  it  pre- 
•cribes  n  different  limitation. 

i.  An  action  uRniiiBt  an  eiecutor,  administrator,  or  receiver. 
or  ogninst  the  trustee  ot  an  inaolvent  dcblor,  appointed,  aa  pre- 
BcriU-d  by  law,  in  a  spceial  proeoodiiig  instituted  In  n  court  or 
befora  a  Judge,  brought  to  reoover  a  chattel,  or  damaKe*  for  tak- 
inK.  detaining,  oi  Injuring  persoDHl  propertj',  by  tbo  defimdant,  or 
the  person  wAom  be  represents. 

S.  An  action  to  recover  damafreB  for  a  personal  inju.-f,  resulting 


neKligeuce 


X  Co.  not.,  I  «1;  L.  I8a«,  cb.  BTS;  X..  IS88,  cli.  440;  L.  IVO. 

U.  000,  I  3. 

I  SS4.   lAw'd,  1880,  1S00.1     'Within  two  ream. 
Within  two  fears: 

1.  An  action  to  recover  damages  for  libel,  slander,  aasanlt. 
battery,  seduction,  criminal  conversation,  false  Imprisonment, 
maUdous   prosecution  or  malpractice. 

2.  An  action  upon  a  atatnte,  for  a.  forfeiture  or  peaaltF  to  the 
people  oi  the  State. 

Co.  Ptoc..  I  M.  am-d.  ■«■  port,  |  lOCO.  L.  ISM,  eb,  SSS;  L.  ISOO,  lA. 
ill.     Id  eSKt  Sept  1,  IIWO. 

I  ana.   -within  oBs  7F>F. 

Within  one  year: 

1.  An  aciion  against  a  sheriff  or  coroner,  upon  a  llabllltr  ta- 
carred  by  bim,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omicsioii  of  an  ofticial  duty;  except  the  non-payment  of  money 
collecl'd   upon  bd  execution. 

2.  An  action  against  any  otbor  oHcer,  for  the  escape  of  n 
prisoner,  arrested  or  imprisoned  by  virtue  ot  a  civil  muiidate. 

■absttlnta  fa  Oo.  Prac.,  I  M.      See  1  K.  B.  TTI.  |  t. 
t    8S6.      When    eMse    o(    set  lorn    BCcraea    «>    »    oar  rest 

Id  an  action  brongbt  to  recover  a  balance  duo  npoo  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  (!*•- 
mands  between  the  parties,  tlie  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  on 
eitlier  aide. 
Co.   Prac.,  I  ts. 

I  SAT.  Action  (or  peSBllr,  etc.,  kr  aar  person  vTho 
will  sne. 

An  action  nnon  a  statute  for  a  penalty  or  (orfcitare,  given 
wholly  or  parity  to  any  person  who  will  prosecute  for  the  same, 
must  be  camincnced  ivithiu  ouc  year  after  the  commission  ot  the 
oltencp;  aocl  it  the  action  Is  not  commenced  within  the  year  by  a 
private  person.  It  way  be  commenced  nilhin  two  years  there- 
after, Id  behalf  of  the  people  ot  the  State,  by  the  nttoruey-iren- 
eral,  or  the  district-attorney  ot  the  county  where  the  offence  was 
committed. 
M..    i    BB. 


r  the  last  title,  must  be  commenced  within  ti 
cause  of  action  act 
,  I  BT.     Sn  1  ism. 
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■  br  tke  iw*»le  ■■k}ee(  to  tba  MUtc  IlMl««- 


*  I  3D0.  AettOB  itaiLlnat  »  non-reslileiit,  iipoB  k  Ac^ibkM 
IkKrred  hy  the  lair  of  lilii  r«iildeiice. 

Where  a  cause  ot  actioD.  which  does  not  iUTolve  the  title  to 
or  poBHesalon  of  real  property  within  the  State,  accraei  against  a 
peraon,  who  is  not  then  a  reeidcat  of  the  State,  an  action  cannot 
he  brought  thereon  in  a  court  of  the  Stato,  asainst  him  or  his  per- 
sonal repreientatlve,  after  the  eipiration  of  the  time,  limited,  bf 
the  laiTH  of  his  reaidence,  for  bringing  a  lihe  actios,  except  07  a 
reBident  of  the  State,  and  in  one  of  the  following  caiea: 

1.  Where  the  cause  of  action  ori^ually  accrued  in  favor  of  a 
resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  ao  limited,  the  per- 
son, in  whote  favor  It  originally  accrued,  waa  or  became  a  resi- 
dent of  the  State;  or  the  cause  of  action  was  aulgned  to,  and 
thereafter  continoooily  owned  bj  a  resident  of  the  State. 

|3ftO-a.  [Added,  IBOa.]  Limltxton  of  time  (o  enforce  m 
cavue  of  Mellon  itrliiliiip  In   Hnothop  mtmtm. 

Where  a  cause  uf  action  uHkch  outHide  of  this  atate.  an  action 
cannot  b«  brought,  !□  a  court  of  thia  state,  to  enforce  aaid  caaae 
of  action,  after  the  eipiration  of  the  time  limited  by  the  laws  of 
*he  atate  or  country  where  the  caiii>e  of  action  arose,  for  bringing 
1111  action  upon  said  cause  of  action,  cxceiit  where  the  cause  of 
action  originally  accrued  In  favor  of  a  resident  of  thin  state. 
.Vothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L,  leoS,  cti,  103,    In  «arct  Bi'pt.  I,  IMS, 

|3»1.  [An'd,  ISTTO  When  person  Itahle.  et«.,  dl«a  wltk- 
ont  tbe  Stale. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  witltont 
the  State,  the  time  which  plBpses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State. 
<rf  letters  teatamcntar?  or  tetters  of  administration,  is  Dot  a  part 
of  the  time  limited  for  the  commencement  ot  an  aetioD  therefor. 
against  his  executor  or  administrator. 

I  ;(S2.  [Am'd.  ISTT.)  Const;  of  action  aocenln*  between 
the  deatb  of  a  testator  nr  lateatate,  and  the  (xaat  of 
letter*. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  be  commenci-d  in  a  court  of  the  State,  by  au  executor  or 
ndniinistrator,  to  recover  personnl  property,  taken  after  the  death 
of  a  testator  or  intestate,  nud  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration:  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  hare  been  lasued,  within  six 
yean  after  the  death  of  the  testator  or  intestate.  But  where 
an  tctloD  is  barred  by  this  section,  any  of  the  next  of  Itln,  lega- 
tees, OF  creditors,  who,  at  tba  time  of  tt|e  trBDRaatlan  upon  which 
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it  might  have  bees  founded,  wte  wttbia  the  age  of  twenty-one 
jeKJS,  or  insane,  or  Imprisoned  on  a  criminal  charge,  ma;,  within 
fire  jreara  after  the  ceasatiou  of  such  a  disability,  maintain  sa 
action  to  recover  damagea  by  reason  thereof:  In  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  npon  the  final  distribution  of  the  estate,  it  an  action  bad 
been  seasonably  commenced  by  the  esecator  or  adminlfltrator. 

Tbis  chapter  does  Dot  affect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poratloD.  or  Issued  or  put  in  circulation  as  money. 

Co.  Fnc.,  I  ue. 

t    dlreoton,   etc.. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporatioe,  or  banking  association,  to 
recover  ft  penaHy  or  torfeitare  Imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
most  be  brought  witbin  three  years  after  the  cause  of  action  has 

do.  Proc..  I  lOO,  im'di  L.  IWT,  eta.  381,    In  effKt  Spptrmbrr  1,   ia>T. 

I  llfHf.   Aekaovrledatiiml      or     new     pro^ae     Btaat     ke     !■ 

An  acknowledgment  or  promise  contained  Id  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  Bnt  tbis  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

W.,  I  110. 

I  390.  KxceptlosB,  am  to  peesoBB  nuder  dJsitbllltleB. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  titne  when  the  cause  of  action 
accmes,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

3.  lm[«isoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  tor  life; 

The  time  of  anch  a  disability  is  not  a  part  of  the  time  limited 
te  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

f  3»T.  Defeaee  «r  eonnterclalai. 

A  canse  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  In  tbie  utie,  cannot  be  effectually  Interposed  as  a 
defence  or  conntecclaim. 

«• 

— — .  — .  ,.,Gt.Kiylc'      ' '. 
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Sw.  *M.  When  ■Ptlan  dMined  to  be  commsnced. 

see.  AttPiDpt  to  connDence  lOtlon  In  a  court  of  raemd. 

«0l!  BinptlDD,  n-bsD  dctaKUmt  If  vllliODt  tbe  State. 

402.  Id.;  wben  i.  ptnoa  eotltled,  etc.,  din  befote  llmlUdDD  eiplia 


f  398.     [«»■'«,    18770      "Whe*   notion    alecaiMI   to   bv    boib-- 

Aa  actio Q  is  comtD^nced  nitniiifit  a  dt^rndnnt.  within  the 
meaning  ot  an;  provision  of  this  act,  wbioh  Itmita  the  lime  for 
commencing  an  actinn,  when  the  snmmona  is  nerved  on  Lim:  or 
ou  e.  co-defoniinnt  who  Is  a  joint  contractor,  or  otherwise  united 
In  iDtereat  with  hitn. 
Co.    rioc.,    I  Oe,    am-d. 

g  :tSI>,    Alleinpt  to  commence  nctinn  In  B  conrt  of  rettoril. 

An  ntttmpt  to  commcnci-  an  ni?tion,  in  n  court  of  nvoid.  Is 
eq^uivalont  to  the  comiJencomi^nt  tUtreoC  ntcninat  each  Jcfendftnr, 
within  the  meaniuR  of  ench  provision  of  this  net,  nrhkh  Umirii 
tbe  time  for  commencing  an  action,  nht^n  the  summons  la 
delivered,  with  the  Intent  that  it  shall  be  actnally  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  parly,  to  a  coroner  of  the 
county,  in  wliicb  that  defendant,  or  one  of  two  or  more  eo- 
defpndauls.  who  are  Joint  contractor*,  or  otherwife  united  In 
Interest  with  him,  resides  or  Inst  resided;  or,  If  the  defendant 
la  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  U 
establislicd  by  law,  or  when'in  its  Reneml  biislneBs  ia^or  waa 
last  transacteii,  or  wherein  II  keeps,  or  Inst  kept,  nn  office  for 
the  transBetioQ  of  buBiness.  But  in  order  to  entitle  n  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  tbe  aummoDB  la  an 
officer  must  be  followed,  within  sixty  days  after  the  eipiratlna 
ot  the  time  limited  for  the  actoni  commencement  of  the  nctton. 
by  porvonal  service  thereof  upon  Ihe  defendant  BO»Kht  to  b^ 
cKarKed.  or  by  Ihe  first  publication  ot  the  summons,  ai  nnlnst 
that  defendant,  pursuant  to  an  order  for  Bervice  upon  him  in 
that  manner. 

Id.,   part  ot  ]  to.  aiu'd. 


The  last  section,  excluding  the  provision  requiring  a.  pi'.bllca- 
tion  or  service  of  the  summon^  within  sixty  days,  applies  to 
an  attempt  to  commence  nu  action,  in  n  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  nnthoriicd  lo  serve 
the  same,  within  the  city  or  town,  wherein  the  person  residi* 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
vided that  actual  service  thereof  Is  made  with  due  diligence. 
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^  401.   [ADi'd,  1888,  isaa.]    ExaepMoa,  irbaa  defendani  ■■ 

If,  i\hen  the  caose  of  action  accrues  against  a  pennon,  he  la 
«rilliouc  tbe  State,  the  nction  ma;  be  commenced  witbln  tiie 
time  llmilt-d  tliel'eior,  after  hia  return  into  the  State.  If,  affix 
a  cansc  of  aciioti  hns  accraeJ  aeainst  a  porsuu,  he  Ueparta  from 
the  State,  and  renmius  continuously  abaeut  therefrom  for  the 
«pnce  of  one  J'ear  or  more,  or  if,  nithout  the  knonledge  of  the 
person  eotitled  to  maititaln  the  aetion,  be  resideB  within  the  State 
DDder  a  fnlse  name,  the  time  of  hia  alienee  or  of  such  residence 
-nrltbin  the  Stale  under  Ench  fnlre  niin:D  is  not  a  part  of  the 
time,  limited  tor  the  commencement  of  the  action.  Bnt  this 
■ectioo  tlofs  not  applj.  while  n  designation,  made  a»  preeeritied 
in  section  four  hundri^  nnd  tblrtj',  or  iu  subdivision  second  of 
section  four  hundred  aud  thir(j--tivo,  of  this  act,  rcmsiuB  In  force. 
Co.  Pnc..  I  100.  Din'ili  L.  ISSB,  ch.  lOE;  L.  I8DC,  ch.  SCS.  la  effect  Bert. 
1.  isse.    See  uDte,  |  seo. 

f  40Z.  I*L|  Trhvn  •  »eF«o>  entitled,  elc,  dtea  before  Ilia- 
Itetlom    explrcB. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencemeut  thereof, 
aiMl  the  cauae  of  action  surTlTen.  nn  action  msy  be  commeniied 
bf  hia  representative,  after  the  eai^mtiou  of  that  time,  and 
Tdtfain  cne  ;ecr  after  his  death. 

KL,   I   103,  sm-d. 

I  408.  [Am'd,  ISai,  18S6.]  Id.)  when  a  person  liable,  dies 
wltbla    (be   State. 

The  term  of  eighteen  months  after  the  denth,  within  this  state, 
of  a  person  ngalnst  whom  a  cnuse  of  action  exists,  or  of  a 
person  who  shnil  hnrc  died  within  sisiy  days  nftcr  an  ntlem[>t 


of  this  act,  is  not  a  part  of  the  time  limited  for  the  c 
meat  of  an  nctloo  ngnlnst  biit  e!:ecntor  or  administrator.  If 
letters  testamentary  or  letters  of  ndininlstmtion  upon  hia  estate 
arc  not  issued,  within  this  ninle,  nt  leant  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extendwl  hj  the 
forFgoing  proTision  of  this  section,  the  term  of  one  rear  niter 
*Bch  letters  arc  Usued  is  not  n  part  of  the  time  limite<l  for  the 
eommencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  n  court  of  record  between  a  peraon  or  per- 
sona and  an  executor  or  ndminlEtrator.  wherein  Iho  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  en; 
moDcr  or  other  propcrtj  clolmed  by  said  execntor  or  admin- 
istrator to  belong  to  the  estate  of  tho  decedent,  or  la  embraced 
in  the  inTcntor;  of  th<;  Hsaeu  of  said  decedent's  estate,  ia  not  a 
part  of  the  time  limited  for  the  commencement  of  an  nction 
against  an  executor  cr  adminiBtrator.  for  a  claim  against  the 
estate  of  the  decedent  until  the  finnl  determination  of  the  nction 
hronght  to  recorer  said  or  other  property  claimed  by  Enid  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Wlierc  the  claim  agniuat  the  palate  of  the  decedent  is 
liquidated  by  the  recoTcry  of  a  judgment  thereon  agalnat  an 
executor  or  administrnfor  in  nn  ncfiou  in  n.  court  of  record  or 
nader  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 

"~"  •■•■  IDte.    i    NO. 
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2.  Where  a  legatee  briDKi  an  action,  or  InatttnteB  a  procp^dins, 
against  an  execulor  or  admiaistrator  with  the  will  annexed,  to 
enforce   the   payment  of   a   legacy. 

L.  isei.  c)].  TO;  L.  1896.  r>h.  SBT.    In  cffMt  Hitr  X,  IBM. 

I  404.  In  aoltK  br  mIIcbb,  tin*  of  dlaAlillltr  In  eaac  o( 
iv«p  to   be   dcdaotcd. 

Where  a  persoa  1h  diRabli?d  to  sue  in  the  courta  of  thii  State, 
by  reason  o*  either  parly  beinn  no  alien  subiect  or  citixen  of  a 
oouiitr;.  at  n-ar  with  the  UnlK'd  States,  the  lime  of  the  contino- 
an^w  of  the  diaahility  la  not  n  part  ot  the  time  limited  for  tlie 

Co.  Proc.,  I  108,  un'a, 

g   403.     Provision   irhere  JndKueat   has  been   rervracd. 

I(  an  action  Is  commpneed  within  the  lime  limited  therefor, 
nnd  a  judgment  therein  is  reversed  on  appenl,  wilhuiit  nwardiiiK 
ft  new  trial,  or  the  action  is  terminated  in  ati.v  other  nianoer 
than  by  a  voluntary  disconlin nance,  a  diamissal  of  the  romplntnt 
for  neglect  to  prop'eeiite  tbe  action,  or  a  finnf  jodgment  opun 
the  merits:  the  plaintiff,  or,  If  he  dies,  and  the  cause  of  action 
sarvives,  his  repres(*ntntive.  may  commence  a  new  action 'fnr 
Ihe  same  cnniM',  nttcr  the  e.xpiration  of  the  lime  ao  limited,  and 
1-ithin  or,e  year  after  auch  a  reversal  or  tprmlaation. 
Id.,   I  104. 

i  406.    Stay  by  Injanclton,  rUt.,  to  be  iledacted. 

Where  the  commencement  «r  nn  action  has  been  stayed  by 
injunction,  or  other  ord<T  of  a  court  or  judge,  or  by  i-tBtutotj- 
prohibition,  the  time  of  the  continuance  of  the  stay  la  not  a. 
part  of  tbe  time,  limited  for  the  commencement  of  the  action. 

Id..  I  mn,   am-d.     See  |  1B2S. 

I  40T,  CrrtnlB  acdonn  by  n  vrlnplpfil.  tor  ^laoandBet 
ot  an  BKent,  «te. 

Where  on  injury  resniti  from  the  act  or  omission  of  a  d»pat7 
or  agent,  the  time,  within  which  an  action  to  recover  dBtnugm 
by  reason  thereof,  must  be  commcni-ed  b>'  the  principal,  ngalnn 
the  depnly  or  iigent,  must  tic  eompnted  from  the  time,  when  a 
indemciit  acalnat  the  princii)nl.  for  the  net  or  omission,  la  Aiat 
reeovereil  hy  the  aoitripTed  person:  an<i  a  ^inhseqnent  reveraal 
or  letting  aaldo  of  the  judgment  does  not  extend  ttie  time. 

t  408,    DI<MbtIIty  uiuhI   csli't  nlipn   riKfat  uocrnca. 

A  person  cannot  avail  himself  of  a  disaliilitj,  unless  it  existed 
when  bis  right  of  action  or  of  entry  accrtUHl. 
On,  Pioc.,  I  100,  sm'd.  , 

I    4O0.     If    ■evcnl    dlanbllilles,    no    ItnltBtloa    nntll    all 


I  410.  Provision  n-hcn  the  action  cannot  be  nanlatalncil. 
vrtthont  a   dcmnnil. 

Where  n  right  exiBts,  but  a  demand  is  necessary  to  entitle  n 
.person  to  maintain  an  action,  the  lime,  within  which  the  action 
must  be  commenced,  must  be  computed  from  tbe  time,  when  the 


c.  4.  t  S  LIMITATIONS.  II  411-14 

rw'it  lo  inahe   the  demand  is   complete;   excej)!   in   one   of   tlip 

1.  Where  the  right  srows  out  of  the  receipt  or  detention  ol 
aionej  of  property,  by  an  agetit,  trtutee,  attorne;,  or  otiier  per- 
son acting  in  a  Uduriarr  capacity,  the  time  muit  be  compDt("i 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actnal  Icuowledge  of  the  facta,  upon  wbicb  Ihnl 
right  d^>enda. 

2.  Where  ihere  waa  a  deposit  of  money,  not  to  l>e  repaid  ut 
•  fixed  time,  but  oul;  upon  a  apecial  demand,  or  n  deilTery  of 
peraonai  property,  not  to  be  returned,  ispecincull;  or  in  kinil. 
at  a  fixed  tisi«  or  upon  a  fixed  contingency,  tbu  time  must  be 
computed  from  Ibe  demand. 

f4tl.   PtotIbIob  la  eii>e  of  ■BbuliiiilaB  to  BFliltratlDa. 

Where  the  peraons,  who  might  be  adverse  partips  in  nn  action, 
have  entered  Into  a  written  agreement  to  xubmit  to  arbitration, 
or  to  refer  the  cause  of  option,  or  a  controversy  in  which  It 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  sward,  or  other  determina- 
tion therenpoD,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  agaiiiKt  whom  the  actiou  might  have 
been  brought;  or  the  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  Is  sta.ved  by  Injunc- 
tion, or  other  order  procured  by  him  from  a  competent  court  or 
judge;  the  time  which  has  elapsed,  between  the  entering  into 
Ihe  written  submisBion  Of  agreement,  and  the  revoeatiop  thereof. 
or  the  expiration  of  the  stay.  Is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

I    4111.     PrOTlBloD    when    Kctlan    Is    dl-eOBttnacd,    ets.. 

Where  a  defendant  in  an  action  has  Interposed  an  answer,  in 
support  of  which  he  would  l>e  entitled  to  relyr  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  ;he 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  liarred  by  the  provisions  of  this  chapter;  and 
the  complaint  la  dismissed,  or  the  action  is  dlscontluued,  or 
■bates  in  conaequence  of  toe  plaintifTs  death;  the  time  which 
interreDed,  between  the  commencement  snd  the  termlnalioa 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  coromencc- 
ment  of  an  action  by  the  defendant,  to  recover  for  the  cans* 
of  action  so  interposed  ai  a  defence,  or  to  Interpose  riie  same 
defence  In  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

)  41S.     How    objection    (alien,    ander    this    cbspter. 

The  objection,  that  the  action  was  not  commenced  nithin  the 
time  limited,  can  be  taken  only  by  answer.  The  correapcndinit 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  ia  cot  required,  in  order  to  enable 
tw  plafntlR  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained In  the  answer. 

Oe.  Pcoc.,  put  o(  I  T4. 

I  414.    Casea  «•  irUok   tkla  chayter  applies. 

The  provisions  of  this  chapter  apply,  and  cooatltDte  the  only 
mle*  of  llmltatloii  applicable,  to  a  civil  action  or  special  pro- 
eteding,  except  In  one  of  the  following  cases; 
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1.  A  cSHe,  where  a  illffereut  limltntlon  i«  speciallr  preHCriUjiI 
b;  l&vt,  i>r  a  sli oiler  liniitntioD  is  preBcribt^iI  by  tlio  writcei) 
contract  vt  Ibu  pnrlirs. 

!!.  A  cause  ot  ai-tlon  or  a  defence  which  accrued  bi"fote  th* 
first  day  ot  Jul)-,  1848.  The  stntutea  then  in  forco  govoni,  witli 
reapeet  to  sucli  a  cauio  of  action  or  defence, 

3.  A  case,  not  inchido<1  in  the  tHHt  subdivision.  In  wblch  n 
person  is  cutltlod,  when  this  act  takes  effect,  to  commenct'  nu 
action,  or  to  institute  a  special  proceeding,  or  to  tal(e  »ny  pn>- 
ceedine  thci-ein,  or  to  pursue  a  remedy  upon  a  judgment,  wliere 
he  commences,  institutes,  or  otherwise  resorts  to  the  snin<', 
before  the  expimtion  of  two  years  after  this  net  lakes  effei-t; 
in  either  of  nhich  cases,  the  provisions  of  law  opidicalile  therelo, 
luimcdiately  before  this  act  takes  effect,  couliuuc  to  be  so  nppli- 
collie,  uotwitlietandins  the  repeal  thereof. 

4.  A  cnae,  whei-c  the  lime  to  commence  ou  action  has  expired, 
when  tliia  act  tubes  effect. 

The  won),  "action",  containeil  in  this  cliEfler,  is  to  be  con- 
stnied,  when  it  is  npcessary  so  to  do.  ns  including  a  spc.iul  pro- 
ceeding, or  ony  proceeding  therein,  or  in  an  actiou. 

I  41B.   Mode  ot  coiupotlns  Vertoda  of  llmltatlsn. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  bpi^eially  prescribed  therein,  must  be  computi.Hl 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  i)roeeedins,  defence,  or  otherwise,  ns  the  case  requlrest 
to  the  time  when  the  claim  to  that  relief  Is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant.  In  the  particular 
action  or  special  proceeding. 


D,mi,.=db,Gooylc 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

mu   L — C*BM«iMn«t  or  am  AitloD* 
XBMM  IL-Futlw  taaa  IctlMb 

TITLB  L 
Commmcetnent  of  an  Koticm. 

AitKla  1.  TlM  lominon*  ■M  lecotDpiiiiTlni  p>p*n;  pcnoDil  wnle*  OnMCt 
■ppeanncA   of   tfa«  dflBihlanr 
S.  auMtltatM  tot  peiHUl  HrrlM  in  ipaeUl  oum, 

AHTICLB  FIH9T. 


nmioence  ■  fepecUl  piocvedlnf. 


I  4ia.    Aetloa  to  b«  VDmueneed  l>r  •anmonai  tine  wtarn 
»»vrt    «0(i<itvea    jBFlyilctloii. 

A  olvil  action  is  commpDcvd  by  the  service  of  a  sanimonH. 
Bat  from  the  time  of  the  grnntinB  of  a  provisional  rpmcdy,  the 
coort  acguirea  juTlsdlcttoa,  and  has  control  of  all  the  subsequent 
proceedings.  NerertbelesH,  juriedlctfoii  tliuB  Hoqiilred  is  cnodi- 
tlonal,  and  liable  to  be  divested,  in  a  case  where  the  jurli^letiDii 
of  the  court  Is  made  dependent,  by  a  special  provisiou  of  law. 
apon  some  act,  to  be  done  after  the  graDting  of  tbe  provisional 
remedy. 
Ob.  Pim..  part  ot  |  IZ7,  uid  M.,  |  IM. 
I  41T.  [Am'd,  1879.]     Re«nlalteB   of  aamDatts. 

It  contain  the  title  of  tbe  action,  specifying 

a  which  the  action  in  brouglii,  Ibe  names  of  the  pai- 
um  lo  lui:  action,  and,  if  it  is  broiiKlit  in  the  anprcme  court,  the 
name  of  the  county  in  n-bich  tbe  pJnintilT  desires  the  trial;  aud 
It  mnat  be  Rnl)scr{bed  by  Ihe  plainlllTK  attorney;  who  muat  add 
to  bia  signature  bis  office  address,  specifying  a  place  withio  tti9 
»« 
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State  where  there  is  a  [HWt-offlce.     If  Id  n  dtr,  be  mnst  add  tbe 
Btreet,  and  the  street  naniber,  U  anf,  or  other  laitable  desisnA- 
tion  of  the  particular  locality. 
Co.  Pttte.,   I   128,    nmodcUea.    8«   lots,    ]   Bt. 

t  4IS.    [Aiu'd,  18TT.]       Form  of  •amniOBa. 

The  Bnminona.  exclusive  of  the  title  of  tbe  action  and  the  bu)i- 
Bcription,  must  be  subBtantiallr  ^i  the  following  fonn,  the  blanlu 
being  properly   Glled: 

"To  the  above  named  detendant;  Yon  are  herebr  BummoQeil 
to  ananer  the  complaint  in  thie  action,  and  to  serve  a  copj  o[ 
;0UT  aorwer  on  th>>  plnintiff'B  attorney  within  twenty  daya  after 
the  service  of  this  EummoQa,  exclUBive  of  the  day  of  service: 
and  in  case  of  jour  failure  t"  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  In 
the  complaint.     Dated  ." 

The  EummonB  is  deemed  the  DiBiidBte  of  the  conrt. 
Sm  On.  Prec.,  I  I2t. 

I  4IB>  [Am'dt  1870.]  Serrlee  of  copT  eomplalnt  or  notice 
irith  ■nrBmons)   cunaequmoc   oC  fAllare* 

A  copy  of  the  complaint  may  be  served  with  tbe  Bummcms. 
If  a  copy  of  the  complnlriC  ia  not  served  with  the  aumniona,  th« 

S'laiDtiS  cannot  take  judgment  by  default,  withmt  applicntion  to 
lie  court,  unless  either  the  defendant  appear*,  or  by  a  notice 
Is  served  with  the  iummons,  stating  the  sum  of  money  for  which 
Judgment  wlU  be  taken,   and  the  esse  is  one  embraced  in  the 

Id.    BM   port,    i   1212,    .nd   H  422.  «T8. 

I    420.    [Am'd,   IBTT.]    Camem    where    saeh   iiervlee   mast   ba 

Judgment  may  be  taken  wilhont  application  to  the  court,  where 
the  compiniut  sets  forth  one  or  more  causes  of  action,  cnch  con- 
•iBtlng  of  the  bruach  of  an  eipress  contract  to  pay,  absolutely 
or  ni>on  a  contingency,  a  aum  or  sums  of  mouey,  Gied  by  the 
terms  of  the  contract,  or  cajiabl'?  of  being  nscerialned  th<Tefroui, 
Ly  comiintHlion  only;  or  an  exiiress  or  implied  contract  to  pay 
DiuOfy  received  or  dishnraed.  or  tiie  value  of  property  dt^llvereil, 
or  of  »ervi<-eB  rendered  hy.  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demanda  judgment  for  a  snm 
of  money  only.  Tliis  section  iiicluiles  a  c:i3e,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  >ir 
where  tbe  complaint  showa  that  the  amount  of  tne  plaiutllTB 
demand   baa   been   reiluced   by   payment,   counterclaim,   or  otlwr 

M.   8m  pwt,   I  IZII.      \,,^      V   ~>^   X'^N 

I  421.    Aptirarnnee  o(  deleadant.        ^ 

Tbe  defendant's  appearance  mii5t  be  made  by  aerving  upon 
the  plaintifTs  allorney,  within  twenty  days  after  service  of  the 
Bonmions,  pxclUHive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  nn  nnswpr.  A  notice  or  pleadintt, 
BO  served,  must  be  subscritxd  by  the  dpfcnil ant's  attorney,  whft 
must  ndd  to  hi      '  .  .      ~ 

prescribed  In  si 
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I  4SiL  [Ab'«,  I87T.]  IVkAB  dcfeutUuit  BiaM  MUrarar  k*(*r« 
Umc  t*  Apprar  ezplrea. 

A  defcndsnt  upon  whom  the  plaintiff  has  (erred,  with  the 
mmmoQs,  a  copf  o(  the  complBlnt,  must  serve  b  cop7  Of  lila 
demnrreT  or  aoener  npon  the  plalntifTB  attorne}',  before  the 
expiration  of  the  time,  within  which  the  Buramons  reqaireB  him 
!(•  anawor.  If  a  cop;  of  the  complaint  U  not  lo  aerTed,  i:  notlee 
of  nppenrnnce.  enlitleH  hliu  only  to  notice  of  ttie  BUbBetjuent  priti 
ceemiun,  unlc^B  within  the  lainG  time  he  demandi  the  Berviee 
of  M  cup7  of  the  cojnpIalDt  aa  preseiilied  la  section  four  huadrt;d 
and  aeTcrty-nine  of  thia  act, 

Om  at.  not.,  H  180  aM  1«S.       S«  H  4tlt.  471). 

I  *a».  fAni'd,  1B7T.]  Notice  At  b«  penonal  eUtIm;  eSact 
•f   ■ervloe   thereof. 

Where  a  pentonal  claim  i«  not  made  agaioBt  a  defendant,  a 
notice,  snliecribed  by  the  plaintiffs  attorney,  setting  forth  the 
feuernl  object  of  the  nctioa,  a  brief  description  of  the  property 


U.,  part  t  t  im. 
I  4ZS.    SaiBmonHi  irhen  asit    bv  ivhon   aerTed,      flherlCa 

The  aiimmona  may  be  aerred  by  any  perBon.  other  thrm  a  party 
to  the  action,  except  where  it  Ib  otherwiHe  Bpeclnlly  preBcrilted  l>y 
law.  The  plaintiff's  attorney  may,  by  an  Indoraement  on  the 
BommoDB,  liz  a  time  within  which  the  service  thereof 
mnat  be  made;  in  that  cbbc.  the  serTlfe  cannot  be  made  nfter- 
warda.  Where  a  ■unaonB  ia  delivered  for  Rervire  to  the  sherilf 
of  the  county,  wherein  the  defendniit  Is  found,  the  gherltf  must 
■erre  It,  and  return  it,  with  proof  of  service,  to  the  plainllfTB 
attorney,  with  reasonable  diligence. 

Id..  I  133,  iDi'il.     See  I  isse. 

I  4S&  [AB'd,  ISTO.]  How  perannal  ■ervlee  of  aauHooa 
aiade  bpod  a  natarol  peraon. 

Peraonal  aervice  of  Ihe  summons  npon  a  defendant,  beine  a 
natnrnl  pernon.  must  l>e  m.ide  (ly  delivering  a  copy  thereof, 
within  the  Stute,  as  toUons: 

1.  If  the  defendnnt  is  no  Infnnt.  nndcr  the  nte  of  fnurteen 
years,  to  the  Infant  in  person,  and  also  to  his  father,  mother  or 

Crdian;  or,  if  there  ib   none  within   the  Stnte.   to  the  peratin' 
infc  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  emplo.ved. 

2.  If  the  defendant  is  a  person  judicinlly  declnred  to  be  inci>ni- 
petent  to  manage  his  affairs,  in  consequence  of  lunacy,  Idiocy. 
or  hat.itnal  drunlcenncsB.  and  for  whom  a  committei>  has 
been  appointed,  to  the  committee,  and  also  to  the  defendant  in 

3.  If  the  action  Is  against  a  sheriff,  for  a  cause  specified  In 
Kction  one  hundred  and  &fty-eight  of  this  act,  .by  delivering  it 
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to  the  deleodftot  la  penon,  or  to  hia  nnder-BheriCF  hi  person,  or 
at  the  office  of  the  ^iieriS  duriuc  the  hours  whan  it  ia  required 
by  law  to  he  kept  open,  to  a  uepuiy-slierillf  or  a  clerk  ii(  tlie 
employment  or  the  aherifl,  or  other  person  ia  charge  of  the  office. 

4.   In  any  othi^r  case,  to  the  detendaut  ip  persoQ. 

Co.  Pioc..  i  131,  lubd.  2,  B,  ud  4.    Bee  H  CT-0,  ITTO.  pHC. 

I  ^ST*    Id-i   In   certain  cnBCB   of  tttttateTt   of   1«na«T,   efe^ 

not    Jadtclally    <leclBF«d. 

If  the  defondont  Is  ar.  infant  ot  the  age  of  foarteen  years,  or 
upwards,  or  l(  ^he  court  has,  In  its  opinion,  rensonoble  g:roand 
to  believe,  that  the  defendant,  by  reason  of  hnbltnol  (Irunkennest, 
or  for  an;  other  cnuse,  is  mentally  incapable  adequately  to  pro- 
tect his  rights,  although  not  judicially  declared  to  be  lacompetent 
to  mnnaiie  his  nffnirs,  the  court  taiij,  in  its  iliscrelion,  with  or 
without  an  application  therefor,  and  in  the  defendunt's  interest, 
make  an  order,  requiring  n  copy  of  tlic  summons  to  tie  also 
delivered,  in  behalf  of  the  defendant,  lo  a  person  deRijcnated  iu 
the  order,  and  that  pervice  of  the  summons  shall  not  be  deemed 
complete,  until  it  is  so  delivered. 

I   4SS.    The  aKme. 

In  a  case  speciQed  in  sabdiTtslon  first  or  second  of  section 
four  hundred  and  twciily-sii  of  thia  act,  where  the  court  baa. 
In  its  opinion,  reasonable  ground  to  believe  Ibat  tlie  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  ihi; 
Bumninns  has  been  ilelivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  ^  derendiiiit,  it  may  Ilkewide  make  an  order,  ns  pr^ 
scribed  in  the  last  section.  In  a  case  specified  in  suMlTlsion 
second,  the  conrt  may,  as  a  part  of  th(>  snnic  order,  or  by  a 
sejiarate  order,  made  ia  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  itnardlan  ad  litem 
to  conduct  the  defence  for  the  fneompolent  defendant,  to  tht 
cjtclUBinn  of  the  committee,  and  nith  the  sime  poners,  and 
subject  to  the  same  liabilities,  as  a  commiiiee  of  the  property. 

t  420.  Id.)  whrn  ilellveFp  «f  oop7  to  Inuatlc  dlnpetiKeil 
WItll. 

Where  the  defendant  has  been  judicinlly  dedsred  to  be  incom- 
petent to  maua>re  bis  nffiiiis,  in  eonsenu-'nce  of  lunacy,  and  it 
a|>pearB  satisfatrtorily  to  tho  coui'l,  by  nUidnTit,  that  the  delivsry 
of  a  coiiy  of  (he  siiniUinus  to  him.  in  |)erson,  will  tend  to  aggra- 
Tnte  his  dliMinler.  or  to  lesfen  the  probabiiity  of  his  recnvery, 
the  court  may  make  sn  order.  d(»]iensinR  with  such  deliverv. 
In  that  cnKC  n  delivery  of  a  copy  of  the  Buramons.  to  a  com- 
mittee dnh  appointed  for  him,  is  sulBcient  personul  service  upon 
the  defeiiiiant, 

I  4SO.  [Am'd,  IKSfl.]  DeBl«iiiitloB,  br  ■  FeiUdent,  of  •  per- 
son npoB  whom  to  iiene  a  Honinion*  darlnc  his  a.b**B«e| 
eAect  and  rcTocntlon  thpreof. 

A  resident  of  the  state,  of  full  nxe,  msy  execute,  under  his 
hand,  and  acknowledge,  in  the  iimnner  reqnired  by  law  to  piitit'e 
a  deed  to  be  recorded,  a  written  desiKiiution  of  another  resident 
of  the  stale,  ns  a  pi-rHin  upon  wboni  to  serve  n  summons,  or  any 
process  or  other  paper  for  the  commencement  of  n  civil  special 
proceeding,  in  any  court  or  before  nay  officer,  during  the  abence 
from  the  state  of  New  York  of  (he  |>erson  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  coaaetit  ol  the 
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penoa  bo  designate,  execntM  and  si^knowlalged  In  the  Rsme 
raHODer.  in  the  office  of  the  dtrk  o(  the  county,  vfaere  the  person 
tnskiug  the  deaignation  resides.  The  detdKniiHon  must  Bpet-ify 
Che  oocnpution,  nr  other  proper  addition,  and  the  renidenee  at  the 
person  mnkinic  it.  and  also  of  the  pcriion  deHignated;  and  It  rp- 
tnalns  in  force  durln)?  the  period  fpt^lfied  therein,  if  aoj':  or,  If  no 
period  is  specified  for  that  pnrnose.  for  three  jeare  after  thp 
filing  thereof.  But  it  is  revoked  earlier,  hy  the  death  or  loga] 
incompetency  of  either  of  the  partien  thereto;  or  liy  the  filing  of  a 
rtTocnlion  thereof,  or  of  the  consent,  ejteciited  and  ackiiiiwi<*d('e(l 
io  like  innniier.  TTie  cierk  muBt  file  and  reK'ord  siich  a  desiKnii. 
tioD,  consent,  or  revocation;  and  nmst  note,  upon  the  record  of 
the  originul  designation,  the  lilinfc  and  reconlinfc  of  a  rerocntfnn. 
While  the  deeifnation  ramcins  in  force,  an  prmcribed  in  thin 
section,  a  snmaionB,  or  any  process  or  other  paper  tor  the  cojn- 
mencement  of  a  civil  special  proceeding.  aKiinat  the  person  mak- 
ing it,  itt  any  court  or  before  any  officer,  may  be  served  upon  the 
person  bo  deaisnated,  in  like  manner  and  nilh  like  effect,  as  if  it 
?  served  ^rsoually  upon  the  [>eriton  □ii.hiuK  the  designation. 


i  431.  Ho-n*  i>«riioAal  aerrioe  of  i<niiiBiaBa  nw-dc  upon  » 
•lom«atlo   oorporBlloB. 

Personal  eerrice  of  the  summons  npon  a  defendant,  being  a 
domcBlic  oorporation,  must  be  made  by  delivering  a  copy  tberMf, 
within  the  State,  as  follons: 

1.  If  the  action  is  acainat  the  major,  aldermen,  and  «»»- 
inonally  of  the  city  of  New- York,  to  the  mayor,  cotnptroUer,  or 
counsel  to  the  corporation. 

2.  If  the  action  Is  against  a 

urer,  counsel,  attorney,  or  cle ..,   ..  _.__, ,„ 

those  officers,  to  the  officer  performing  corresponding  functions, 
under   another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  fleoretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

I  432.  lAn'll,  1R77, 1903.]    Id.i  npon  b.  rorrlvn  corpomtloD. 

Persona!  service  of  the  summoDs  npon  a.  defendnat,  being  a 
torelen  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  state,  as  foilowa: 

1.  [Am'd,  1003.]  To  the  president,  vice-president,  treasurer. 
assistant  treasurer,  secretary  or  assistant  se<Totnr}-;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
eorreapionding  functions,  under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  nriting,  under 
the  seal  of  the  corporation,  and  the  signature  of  its  president, 
rlce-pteaident,  or  other  acting  head,  accompanied  with  the  writ- 
ten consent  of  the  person  designated;  and  Sled  in  Ihe  office  of 
Ae  secretary  of  state.  The  designation  mnst  specify  a  place, 
within  the  state,  as  the  office  or  residence  of  the  person  desig- 
nated; and,  if  it  is  within  a  city,  the  street,  nnd  street  number, 
if  any,  or  other  snltable  designation  of  the  particular  locality. 
It  remains  in  force  until  the  filing  in  the  same  office  of  a  written 
revocation  thereof,  or  of  the  consent,  executed  in  like  manner; 
bnt  the  person  designated  may,  from  time  to  time,  change  the 
place  speclGed  as  his  office  or  residence,  to  some  other  place 
within  th«  sute,  br  a  writing,  executed  by  him,  and  filed  in  lika 
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maDner.    The  secretary   of  itate  i 

jinj  inBtrument.  specified  In  this  s ,  ..  „ „- 

he  deems  proper,  aud  he  ran]'  refuse  to  file  it  without  such  an 
autheotiCHtlon.  An  exemplified  cop;  of  a  dc>t<KiistioD  so  filed, 
accompanied  with  a  eertifiomte  that  it  has  not  been  revoked,  is 
preaumptiTe  eTidence  of  the  execution  thereof,  and  oohcIubit* 
evidence  of  the  authority  or  the  officer  cxt^cuting  it. 

3.  If  such  a  desiKQatlon  is  not  ia  force,  or  if  neither  the  person 
dealsnMed.  nor  an  oiGccr  specified  In  Bubdlvislon  first  of  this 
section,  can  be  fonnd  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein: 
to  tbe  catihler,  a  director,  or  a  manafiiDK  agent  of  the  corpora- 
tion, within  the  state. 
Ca.Pra^.ltM.gsrtDf  Hbd.l.uilL.m.sk.lII.Nl-SlL.ini^di.nL    In  aflact 

I  4;tS.  8eTTl«c  of  vro«e*B,  etc.,  to  eommenee  n  Kpeolal 
proeeedlns. 

The  pro-rislons  of  this  article,  relatInK  to  the  mode  of  serric* 
of  a  Bummona,  appl7  likewise  to  the  service  of  any  procesa  or 
other  paper,  whereby  a  special  proceedinK  is  commenced  in  a 
court  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  tne  service 
thereof  JB  otherwise  made  by  law. 
8m  L.  UH,  cb.  =7B,  I  4  (8  Edm.  tSS),    Bh  H  <%.  »0*. 

I  4IM,  Proof  of  Borvlca  of  BSiniBtona,  •t«.|  hovr  ^t»Mm. 

Proof  of  service,  as  prescribed  in  this  article,  most  be  mmit 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sherlFF,  it  may  be  proved  by 
his  certificate  thereof. 

2,  If  the  defendant  served  is  an  adult,  who  has  not  been  Ju<ii- 
cialty  declared  to  be  inconi])etpnt  to  manage  bis  afFalra,  the 
service  may  be  proved  by  a  written  adraiasion,  signed  by  Wm, 
and  either  acltuowledged  by  blm,  and  certified  in  like  manner 
•a  a  deed  to  be  recorded  In  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plalntifr,  sbowiug-  that 
the  signature  Is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  aummona, 
must  state  the  time  and  place  of  service.  A  written  admlssloii 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
.same,  imports,  unless  other  wise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  Its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admiaaton. 

SnbstUata  lor  portloos  «t  0*.  Fim..  |  IM.  8m  Bols  U. 
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ARTICI.B   SECOND. 

Subititutta  for  pergonal  aervioe  in  ^teoial  oaaes 

■umraoiu  upOD  4«£«iidmDt  rfflldlnff  In  tl 


Order  (or 

iMt  proof  to  b«  m.de 

Bow  Kr 

1«  matt  b*  DXde. 
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P*I«i  1 

tas. 
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iw"*^KSS'  ?('  TL 

at. 

Piptn  n 

poD  wbloh  onlrt  for 
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order  DUT  be  mulo: 
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Pi^. 

be  flled;  nMt«  to  *. 

MI. 

Id.;   whr 

..  «rTl™  i,  made  -11 

Prwf  of 

I4SB. 

[Am'd. 

1880.1     Order   (or 

«*t»«»i>t   realdlBs   m   tlila  Stii 

Ipon   "n-hiit    proof   to  be 

Where  ■  snroinoiis  Is  issued  in  any  court  of  record,  an  ordor 
for  the  aervice  thereof,  upon  a  defeudaut  tenidiuK  nlthin  the 
State,  tony  be  made  by  uie  court,  or  a  jtidge  thereof,  or  the 
connly  Judge  of  the  eoonty  where  the  action  is  triable;  upon 
ntiafactory  proof,  by  the  affidavit  of  a  persoo,  not  a  party  to 
the  actioD,  or  by  the  return  of  the  aherin  of  the  count;  where 
the  defendant  resides,  that  proper  and  dilisent  effort  has  been 
made  to  aerre  the  summons  upon  the  defendant,  and  that  tha 
place  of  his  Bojoarn  cannot  be  ascertained,  or  if  he  is  wlth-n 
the  State,  that  he  avoids  service,  so  that  personal  service  cannot 

Put  At  U  imt,  A.  B11  (i  Bdm.  589):  L.  ISgO.  cb.  CSS.    See  |  SSS,  poM. 

I  dae.  [AM'd,  18B8.]  Bon  nerilce  mnat  Ae  w>dc. 
The  order  must  direct,  that  the  service  of  the  summons  ba 
Made,  by  leaviuK  a  copy  thereof,  and  of  the  order,  at  the  resi- 
deace  of  the  defeudant,  with  a  person  of  proper  age,  it  upon 
rMaouable  application,  adniittonce  can  be  obtained,  and  such 
Dtnon  fonnd  who  wilt  receive  it;  or,  if  admittance  cannot  be 
mt  ohtaiaed,  nor  snch  a  person  found,  by  allixine  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
dqmnfing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapper,  addressed  to  him,  at  his  place  of  residence,  in  the  post- 
sSce  at  the  place  where  be  resides;  or  upon  proof  being  made 
by  affidavits  that  flo  such  residence  can  be  found,  service  of  the 
V  be  made  tn  such  manner  as  the  court  may  direct 
(.    .1.    ...    -m-j.  £_    igpj^  jh    ^^2.    ts  effect  Uay  12,  1886. 

1  4S7.  Papen  to  ke  flledf  proof  of  acrvlcc. 
The  order,  sud  the  papers  upon  which  it  was  uranted,  mnsi 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  Cling  an  affidavit,  showinK  service  according  (o  the  order 
tke  aummona  Is  deemed  served,  and  the  same  proceedings  -nay 
be  takea  tbeteupun,  as  if  it  had  been  served  by  publication,  pur- 
niant  to  an  order  for  that  purpose,  made  as  prescribed  in  tb* 
■nt  section. 

I  4*8.  t^^'d,  ISTB,  1884,  J899.1  Caaea  In  whleb  service  of 
•■■■^•aB  hr  pnklleatlaa.  etc.,  mar  t>c  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
without  the  Btate.  en  by  publication,  may  be  made  Id  eith»r  of 
tke  following  cftMi; 

KM 


18M.  c 
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1.  Where  the  defendnnt  to  be  served  is  a  foreign  corpora tion; 
o^  being  a  natural  peraon.  is  not  a  reeideat  of  tbe  state;  or 
where,  after  jiligeut  iuiiuiry,  tbe  defendant  renlaiaa  unknown  to 
the  plaintiff,  or  the  pluinlilT  is  unable  to  ascertain  whether  the 
Uefendaut  is  or  is  not  a  reHtdeot  of  the  state. 

2.  Where  tbe  defendant,  being  a.  resident  of  the  state,  hai  de- 
parted therefrom,  wltb  Intent  to  defraud  his  creditors,  or  to  avoid 
the  serriee  of  a  euinmoua;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  tbe  defendant,  being  an  adult,  and  a  reaident  of  the 
state,  has  beeu  continuouHlr  without  the  state  of  New  Yoric 
more  tbuu  six  mootbs  next  before  the  Krantlog  of  tbe  order,  - 
snd  has  not  made  a  designation  of  a  persoa,  upoa  wh<Mn  to 
serve,  a  Bammons  in  liis  behaif.'  as  preBcrit>ed  in  sectioD  tour 
hundred  and  tbjrtf  of  this  act;  or  a  designation  so  made  do 
longer  remains  in  force:  or  service  upon  the  person  so  designated 
caunot  be  made  within  tbe  stiite,  after  diliKcnt  effort. 

4.  Where  the  complaint  demands  judgment  annuUing  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  jiittfrmenl,  that  the  defendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
Kpeoifie  real  or  personal  property  within  the  state;  or  that  sucli 
an  interest  or  lieu  In  favor  of  either  psrty  bo  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  tbe  title  to  such  pro{»- 

6.  Where  the  defendant  is  a  resident  of  the  state  or  n  domestic 
eorporatlon;  and  an  attempt  was  made  to  commence  the  Action 
against  the  defendant,  ns  required  in  chapter  fourlh  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  witbin 
■iity  days  next  preceding  the  application,  if  time  had  not  been 
ralended  by  tbe  attempt  to  commence  the  action. 

7.  Where  tlie  action  is  against  the  utockholders  of  a  corpora- 
tion, or  joint-stock  company,  and  is  authorized  by  a  law  of  the 
•Mte^  and  the  defendant  is  a  stoclchotder  thereof.  When  a  copy 
of  the  summons  is  required  by  subdivision  first  or  subdivision 
second  of  section  four  hundred  and  twcntv-six  of  this  net  or  by 
section  fonr  hundred  and  twenty-nine  of  this  art,  to  be  delivered 
to  a  person  other  tlinn  the  defendant,  .tu  order,  directing  the  ser- 
vice of  a  copy  of  the  summons  upon  such  person  without  the 
Mate,  or  by  pnhlicntion,  may  he  made  as  prtyierihed  In  this  sec- 
tion, as  if  Buch  person  wns  the  defendant  in  the  action  and 
upon  a  verified  Complaint  and  the  same  proof  with  respect  to  such 
person,  as  is  re<i»lrecl  in  the  next  sneceeding  section  with  respect 
to  a  defendant.  And  sections  foor  hundred  snd  forty  to  four 
hundred  and  foHy-four  both  Inclusive,  apply  to  the  proccedlnga 
•^bke  manner  as  If  such  person  was  a  defeodant 

"""^  "  l»H,eh.lOi.    lHaffMitScpt.I,IML 


The  order  mnst  bo  founded  upon  n  verified  comploint,  shonln* 
a  suflicient  cause  of  action  against  the  defen.lant  to  be  serve? 
and  proof  bj  affidavit  of  tiie  additlMial  facts  required  by   the 

last  section:  and  also,   wbfre  the  application  Is  i — '-  •■-- 

ground   that   the  defendant  is   a   foreicii   corpora 
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or  will  be  DDatd^  wltb  due  diligence,  to  make  penouol  Harriet 
of  the  summona. 

Sm  Os.  Fnt.,  I  in. 

]  44«.   [AB'd,  18(>0.]    Br  whom  order  vi«T  be  madej  eon- 

The  order  mur  be  made  by  a  judge  of  tlic  court,  or  the  conntr 
judge  of  the  county  where  the  action  is  triiible.  It  must  direct 
that  service  of  the  BUminonH,  upon  the  defeiidaut  iinmcd  nr  de- 
■cribed  in  the  oi-dpr,  be  mnde  by  publiuRtiou  thereof  In  two 
iKWapapera,  designated  in  the  order  as  most  likely  to  gWe  Dotice 
to  the  defeiidaut,  for  a  specified  time,  irhicb  the  judge  deems 
reaiiOQable,  not  Ivsb  than  once  a  weelc  tor  six  uicceasiTe  weekai 
or,  at  the  option  of  the  pluiutiET,  by  Bcrvice  of  the  anmniona,  and 
of  a  copy  of  the  complaint  and  order,  without  the  State,  upon 
the  defendant  pcrsonolly,  and  if  he  is  an  infant  under  the  age 
of  fourteen  years,  also  u|kio  the  person  with  whom  he  is  aojourn- 
ing;  or,  if  the  defcnduiit  is  n  carpornlion,  uixiu  an  olfieer  thereof, 
^eeitipd  in  section  toar  hundred  and  thirly-oue  or  four  hundred 
and  thirty-two'  ef  this  act.  It  most  alta  contain,  either  a  direc- 
ttcn  that,  on  or  before  tlie  day  of  the  first  publication,  the 
plaintiff  deposit  In  n  ^)ecified  post-oDice.  one  or  more  seta  of 
copies  tif  the  stimmoiis,  complaint,  and  order,  each  contained  in 
k  secnrely  eloacd  post-paid  ^ran>cr,  directed  to  the  defendant, 
at  a  place  Bpedflea  in  the  order:  or  a  atntcment  that  the  Judge, 
being  satiilied,  by  the  aBidnvits  upon  which  the  order  was 
fmnted,  that  tbe  pInintifC  cannot,  with  reesonable  dlliKence, 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  inBttn  transmitted  through  the  posI-olEce,  dispeimeo 
wtth  tbe  deposit  of  any  paper«  therein. 
L.  IMS.  eta.  les. 

I   441.    [Ak'«,   a87T.]        When    pnblleatlOB   Bioat    ke    ^nat' 
Beaeed)  n-ken  service  deemed  eouiilele. 

The  first  publication  In  each  uewapniK  r  designated  la  the 
ordM",  or  the  service  up<ai  the  defendant  without  the  State,  must  ■ 
be  made  within  three  monthii  after  the  ordor  is  granted.  For 
the  purpose  of  reckaning  the  time  wilhin  nhich  the  defendant 
must  appear  or  answer,  service  by  publicstiu".  is  cumpli'tc  upon 
the  day  ct  the  laat  publication,  purBiiant  to  the  order;  and 
service  made  without  tlie  Rtnte  is  coniph'le  upon  the  expiration 
thereafter  of  a  Iin;e  equal  to  that  prcacriL.i'd  for  publication. 
g  442.  [Am'd,  1877.}  Papers  to  be  ffled)  notlee  to  defend- 
Where  service  is  made  by  publication,  the  snmmons,  complaint, 
and  ordtr.  and  tbe  papers  upon  which  the  order  was  made, 
mtiH!  be  Hied  with  the  clerk,  on  or  before  the  day  of  the  first 
pulilicniioii:  and  a  notice,  sulincribeil  by  the  plnintifTB  attorney, 
and  directed  only  to  the  di-fendiiiit  or  defendants  to  be  thus 
served,  sulntlantially  in  (he  following  forr...  (he  blanks  beintf 
properly  HlleU  up,  must  be  subjoined  to,  and  i,.iu.ished  with  the 

9t*  poK.  H  1541,  ITH. 

"To  :    The  foregoinfr  stitnraona  is  served   upon  you, 

by  publication,  pursuant  to  an  ord^r  of  "  {naming 

tbe  judge  and  his  otBf.lal  title),  •'  dntetl  the  day 

of  .  18      ,  and  fiiPil  with  the  complaint.  In  tb« 

office  of  the  clerk  of  at 
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I  448.   [Aai'd,  ISTT.]    Id.i  when   ■errlCB  Is  m«C«   w««k*Bt 


-^    .    - .   .-    ,vilh   the   summonB,    in    hTI   respeclB   Hke   iht   

roquired  b;  the  Inst  Ruction,  except  that  the  wordi,  "  wlthoat 
the  State  of  New-York ",  muat  be  nballtnted  foe'  the  words, 
"  by  publication". 

I  444.  Proof  at  arrvlce. 

Proof  of  the  publication  of  Ihe  inmmona  and  notice  ninat  be 
made  by  Ihe  aQidavlt  of  the  print.T  or  pabliaher,  or  hia  fomaan 
or  principal  clerk.  Proof  ot  deposit  in  th«  poat'OlIlce,  or  of 
ileliTerr,  of  a  paper  reqalred  to  be  dcpoaited  or  dellTered  by  the 
proTiaiona  of  tniB  article,  muat  be  made  br  the  affidatlt  ot  the 
person,  vbo  deposited  or  deliveied  it. 

0*.  Pkk.,  I  188,  nM.  I. 

f  44B.  [Am'd,  ISTT.]    De(e>d>Bt  trkvB  Kllam*  tm  defend. 

Where  the  intniDonB  is  aerred,  pttraiiBnt  to  an  order  inad« 
■IK  pmctibed  in  thia  article,  and  the  d«tPtidBnt  ao  aerred  does 
not  appear;  he  or  bia  r^preaentative,  on  application  and  aaSdent 
cause  ahown,  at  any  time  before  final  jadsment.  mttat  be  alloired 
to  liofend  Uie  action:  and,  except  in  an  action  for  dirorce,  or 
wherein  the  contrary  la  expreaaly  pre«cribed  by  law,  tfae  def«n<l~ 
ant,  or  bia  representatiTe.  must,  in  like  manner,  opon  good 
cauf«  ahon-n,  and  upon  juEt  temjs,  be  allowed  to  defend,  after 
final  judgment,  at  any  time  within  one  year  after  personal  aer- 
ricc  of  written  notice  thereof;  or,  if  snch  a  notice  haa  not  bei>n 
eerred,  within  aeven  years  nfter  tbe  flllnK  of  the  Jndgmcnt-rotL 
If  the  defence  is  BiicccBEful.  nnd  tbe  Judgmrat,  or  any  part 
thereof,  hna  been  collected  or  otherwise  enforced,  such  reatltn- 
tlon  may  thereupon  be  compelled,  as  the  court  directs;  bnt  the 
title  to  property,  sold,  to  a  purchaser  in  good  faith,  pnmimnt 
to  a  direction  contained  In  the  judgment,  or  tiy  Tirtue  of  an 
execution  leaned  apon  the  aame,  ■hall  not  t>e  affected  thHetaf, 
Id.,  pert  of  I  l»d.     ml  IMT,  aubd.  L. 
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TiTi^  n. 

FartlM  to  KB  action. 

Aitlcto  I.  FaiUm  inMaltj. 

X  Pmnim  KnnUr  Uabl*. 

S.  PinlH  pnwnUDc  md  delandlni  ■■  fwr  imwu. 

t.  iBtiDt  pUlDtiS*  Had  deCendaiila. 

AltTlCLK  FIRST. 

Parties  generally. 
■m.  Ma.  Who  OUT  ba  ialaea  as  plalDtlffn. 
44r.  Id.;  u  defendiDU. 
M8.  PHtlo  imllsd  Id   latemt.   *ta«i  lo  ba  JotiMd;  wlim  «i 


't  )Io   dtcMe  tnatrmmt   o 


f  44«.  mo  miiv  ba  fola^d  m»  ptatattC*. 

All  par«oD«  tiaTing  an  interest  in  the  subject  of  tli«  Brllim.  ■ad 
Id  obtaining  the  judgment  demanded,  way  be  joined  hs  plalntiffB, 
except  ai  athern'iae  expressly  prescribed  id  this  act. 

I  44T.    [Am'd,  1901.]    Idemij  ■■  detendaBta. 

Any  ppnon  mar  be  made  a  defendant  who  taaa  OF  cishni  ao 
intereat  in  the  controTcrsy  adverse  to  the  plaintiff,  or  vbo  it  a 
necesaary  pany  defendant,  for  the  fomptete  determinacioti  or 
■ettlement  of  a  queition  iaTolved  themn,  except  as  otherwiae 
ezpresaly  i)rea«rlt>ed  in  thin  act.  In  any  action  brouicht,  affect- 
ing real  eatate  Hpoa  which  the  people  of  the  state  of  New  York 
hare  or  claim  to  have  a  lien,  under  the  trasfer  tai  act,  thasaid 
people  of  the  Mate  of  New  York  may  be  made  a  patty  defendant, 
in  the  same  manner  as  a  private  person.  In  aocb  a  case  the  aum- 
1  1 ^ — 1  _j|  ^jjg  attorney-general,  who  may  appear  in 

It.  ck.  MS.    In  ttttrt  Sept.  1,  tSOl. 

1  4411.  ffBrMea  waited  !■  iatcreat,  irkea  t*  be  |«la*d.|  vrkea 
•■•  or  ^«T«  ana^  sae  «r  defead  far  ttte  vrhale.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
DiQst  I>e  Joined  as  plaintiffs  or  defendants,  except  ns  otherwise 
express);  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  oaght  to  be  Joined  as  n  plaintiff,  cannot  be  obtained,  he 
may  be  made  ■  defendant,  (be  rennon  Ihcrefor  being  stated  in 
tile  complaint.  And  where  the  question  Is  one  of  a  common  or 
general  interest  of  many  persons;  or  where  the  persons,  who 
ndg:hl:  be  made  parHes,  are  very  ntimcrons,  and  it  may  be  Imprac- 
ticable to  bring  them  all  before  the  coort,  one  or  more  may  au« 
«r  datend  for  the  benefit  of  all. 

Id.,  I  ll>,  an-d. 
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I  44B.    [Am'd,   IHjr.l     Partr   la   iBtercat  t*  ■■ 
cto.,  Biar  ■««  alone. 

Every  artion  muHt  be  prosecuted  in  the  name  of  the  real  party 
ia  iutereet,  exeept  that  an  executor  of  adniuiatrator,  a  trustee  of 
an  express  trust,  or  a  person  expresaly  anthoiiied  by  atatnte, 
may  sue.  without  joining  with  him  the  person  for  whose  henefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose  name, 
a  contract  is  made  for  the  heni^lit  ot  another,  is  a  trustee  of  ap 
express  trust,  within  the  lueaniug  of  this  section. 

Id,,  pari  or  I  111.  iDd  gii  or  |  113. 

I  4fiO.  [Ani'd,  1H7T,  18T»,  ISSO.]     AVhea  ntappted  woBUia  la 

In  an  action  or  special  proceeding  ■  married  woman  appears, 

prosecutes  or  defends  alone  or  joined  with  other  pa.rties  as  if 
she  was  single.  It  Is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  f  uecessary  or  proper 
party  to  an  action  or  special  proceeding  tu  recover  damages  to 
the  person,  estate  or  cliaracter  o(  his  wife,  and  all  sums  that  ' 
may  be  reroTcred  in  such  actions  or  special  proceedings  shaU  be 
the  separate  property  of  the  wife.  The  husband  is  not  a  neces- 
sary or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  estate  or  character  of  another  on  accouDt 
of   the   wrongful   acts  of  his   wife  committed   without   his   fDsti- 

I  4BI,  [Am'd,  1879,1     V/litn  derendant  or  hU  uaiae  la  na- 

Where  the  plaintiff  is  ignorsnt  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons: and  in  any  other  process  or  procpedinj;  in  the  action,  by 
a  fictitions  name,  or  b^  as  much  of  his  nsme  as  is  known,  adding 
a  description,  identifying  the  person  Intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  Intended  is  thereupon 
regarded  as  a  defendiint  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  aum- 
moDs,  as  prescribed  in  article  second  ot  the  lust  title.  When  the 
,  name,  or  the  retnainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  made  by  tlie  court,  upon  such  notice 
and  such  terms  as  It  prescribes,  that  the  proceedings  already 
taken  be  deemed  omended,  by  the  insertion  of  the  true  name, 
in  place  of  the  fictitious  name  or  i)art  uf  nauie,  or  the  desiyna- 
tion  as  an  unknown  person:  and  that  all  subsequent  proceedings 
be  taken  under  the  true  name. 
Subttltnte  tor  Co.  Pnr..  I  ITS,  ind  portion  nt  i  135. 

I  41(8.  [An'd,  1»01.]  TVhea  court  lo  decide  contpoverari 
or  to  oPder  alher  inrtlen  to  be  brooKlat  la. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights 
of  othera,  or  by  saving  their  rigtts:  but  where  a  MHnplete  deter- 
■nlaation  of  the  controversy  cannot  be  had  without  the  presence 
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«f  other  parties,  tbe  conK  nmat  (Krect  thran  to  be  brought  in. 
And  where  a  pereon,  not  a  part;  to  the  action,  had  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  lie  affected  hy  the  juilnmenl,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  It  must  direct  bim  to 
be  bronght  in  by  the  proper  amendment. 
Co.  PiQc.,  part  at  I  IZS.  iiu'd:  I.  1901.  cb.  Et2.     Is  bSkl  Sept.  1,  tWl. 

I  4BS.   [Am'd,  11*77.2     Itawleueutal  •nnnnona. 

Where  tbe  court  directs  s  new  defendant  to  l>e  brought  in,  and 
the  order  ia  not  made  upon  his  own  applicatiou,  a  supplemental 
aaninions  maat  be  isKued.  directed  to  him,  and  in  the  same  form 
■a  an  originai  Bammons;  except  that,  iu  the  body  thereof,  it  muat 
require  the  defenilaut  to  answer  iixt  original  or  the  amended 
complaint,  and  the  Hiipplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  Bervlce,  or  a  substitute  for  persoQal  serrlce  of  an  orig- 
inal aummona,  applies  to  such  a  supplemeatal  summons, 

106* 
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PABTIES  SEVEBALLY  LIABLE,      c.  B.  t.  2,  a.  3 

AMLTKJUt  SBOOHD. 

PartUemKeraOy  KabU. 

nm  jpMKDi  Uabli  for  the  MU«  denwud  mu  b*  ncd  tontlwr. 
WICDdaat  » ■ — '-  '"- '■-' 


r.  ApplluUoD  ol  tills  arUdc  to  Ot 


I  4S4.  [Am'd,  IBT7.]  WliCM  iier>*a*  liable  for  tl>«  wm* 
demimd  iniir  be  anoA  tOKCther. 

Two  or  more  peraonB,  Bevt^rally  linble  upon  the  BUms  vritten 
ItutranKDf,  InclodlDfr  th^  parties  to  a  bill  of  escbaiiKe  or  a  pnaa- 
iBMiT  note,  whether  the  Bptlon  is  brougbt  upoa  the  instrameut, 
or  by  a  party  thereto  to  recover  against  other  pardee  liaiile  over 
to  him:  may,  alt  or  any  of  them,  be  included  as  defeodauta  in  the 
■ame  action,  at  the  option  of  the  plaintiff. 

CD.    rme.,    I   lao.    B«    I    IIM.    poat. 

B  460.  Defendant  ao  •■>««  n>r  apply  tor  My  V«Iler. 
The  joiader  of  a  person,  as  def^idant  in  an  action,  witlk  an- 
other person,  aa  prescribed  in  the  U»t  section,  does  not  affect  hia 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled.  If  he  had  been  separately  sued  in  the  action. 

I..  IHl,  eti.  Saa,  I  1  (4  Edm.  4BT). 

f  4Be.  ProeeedlBKs  !»'  aotlon  nvalBat  defendanta  acre^- 
allr  llabl<!. 

Where  a  sumtaooB,  issued  RKainst  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  aerved  upon  Bome,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  agfilnBt  those  npon  whom  It  li 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  Judg- 
ment BgaiuBt  one  or  more  of  them,  where  he  would  he  entitled  to 
Judgment,  it  the  action  wnt,  against  him  or  them  alone.  Where 
adgment  is  so  taken,  the  c/lerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  agaiDBt  the  other  defendants.  In  aor 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constilutiUK  a  |^rt 

(  4S7.  ApplteatlOB  of  Ihla  aPtlel*  to  deteadanta  Jolntlr 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  ot^ee- 
tlon  of  a  defendant,  growing  out  of  the  failure  to  join  In  the 
action  two  or  more  iiersona  jointly  liable:  and,  aa  regards  the 
other  parties  to  the  action,  persona  Jointly  liable  are  regarded  aa 
one  party,  for  every  purpose  contemplated  by  those  Bcctlona. 

8m   L.   1B83,  cb.   3TB,   i   2  (4  Edm.  463),    Ind   I..    ISSS.    ch,  311,  |   1    (4   KOm. 

toe 
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}   -^  J^tTIOLB  TRIBD. 

■bc  4M.  Vkemwl jMtttkiB  tut  iMn  to  imminU  ■■  ■  poiw  [wmb. 


p«tltlaa    f*r    Irawa    t* 

A  poor  penoD,  wbether  an  adnlt  or  infant,  not  being  of  kbllltr 
to  mac,  who  allcsey  that  ho  has  a  caiine  of  action  against  another 
person,  may  apply  b;  petition  to  tbe  coart  in  n-bieh  the  action  la 
pendjnK,  or  In  Which  it  is  tuteaded  1o  be  brought,  for  le«Te  t« 
proapcute  as  a  poor  person,  and  to  have  an  attorney  and  coaniel 
aaaigned  to  conauct  his  action. 
S  R.  B.  M^  f  1  41  Hbi.  «■))  L.  UBlr  «lL  ITO. 

I  4as>  lAm'd,  1B91.]    CoBtenta  of  petition. 

Tbepetltlon  muat  ntate: 

1.  T&e  nature  of  the  action  brought  or  luteoded  to  be  brotight. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  fiirDitiire  neccBaarr  for  himself  and  hit 
family,  and  the  subject-matter  o(  the  action. 

It  miiEt  be  TeriQed  by  the  applicant's  affidavit,  unlesa  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  ye^rs,  and  In  thai 
eaae  by  the  affidavit  of  his  giiardlBii  appoioted  In  said  action, 
and  anpported  by  a  certificate  of  a  counaelor  at  law  to  the  effect 
that  b«  baa  examined  the  case  and  is  of  the  opinion  that  th«  ap- 
plicant has  a  good  cante  of  action. 

U..   I  S;  L.   1SV1.   cb.   ITO.    Ma  H  «it  SM§,  iBbd.  i, 

f  4M>.  'Whaa   and    hoTr   ■»▼«   vraated. 

which  the  petition  is  presented, 

acts  alleged,   and   that   the   app  

e  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 

person,  and  assign  to  him  an  attorney  and  counsel  to  proaecute 
sis  action,  who  must  act  therein  without  compensation. 

u..  I  •■ 

I  4«1.   Not  llaMe  for  eoata  nad  foea. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer;  and  he  ehall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  bf  a 
former  action,  tn^nght  by  him  against  the  same  defendant  If 
judgment  Is  rendered  against  him.  or  his  complaint  la  dismissed, 
costs  shall  not  be  awarded  against  him. 

1  B.  ■.  Ml,  I  «. 

I  4«a.  ^VbcM  lc«Te  mmr  be  uiBBlled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  In  the 
proBecntion  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  In  its  discretion,  annni  the  order  admitting  him  to 
prosecate  as  a  poor  person:  and  he  shall  thereafter  be  deprived  of 
all  the  prlvllegea  copferred  thereby. 


^  468-«7  POOll  PARTIES.  c.  6,  t.  2,  ».  8 

1  403.  'Wlaen  defendnilt  iD>r  tfctlUoa  t«  defend  as  a  poor 

PCFSOB. 

A  defeDdaiit  in  an  action  inTolTlng  hii  right,  title,  or  InlrreBt, 
In  or  to  real  or  persoual  propert;,  may  petition  Ibe  court,  la 
n-bich  the  accloa  is  pcodiiig,  for  \eaia  to  defend  the  action  aa  a 
poor  person,  and  to  have  an  attorney  and  coansel  analKlied  to 
conduct  b)B  defence. 

1  4«4.  Conienla   af  ppttdoB. 

The  petition  must  contnin  the  same  matters,  respeetlnx  the 
ability  of  tbe  petitioner,  required  to  be  cootaioed  in  a  petition 
for  leave  to  ptosetiite  ua  a  poor  iKTHon;  aud  it  must  be  sup- 
ported by  a  similar  certificate,  relating  tc  the  defence. 

I  44I&.  ProeeeillnKa  thereon. 

The  provisious  of  this  article,  relating  to  tbe  order,  to  be  made 
upon  an  anjjlicalion  for  leave  to  proBecutc  as  a  poor  person,  and 
the  pruoecdingB  Bubaeiiuent  Ibereto,  apply  to  tbe  order  and  subse- 
quent proceedings,  upon  an  aiiplicatiun  for  leave  to  defend  its  a 
pooc  person. 

(  4an.  Appeal  -rrhen  party  ikroaeemtes  or  defeada  aa  a 
t>oar  per  Hon. 

An  order,  made  os  prescribed  in  this  article,  does  not  authorlie 
the  petitioner  to  take  or  maintain  an  appeal,  ns  h  poor  person; 
but  where  an  appeal  Is  talten  by  the  adverse  party,  the  order  Is 
applicable,  in  fuvor  of  the  petitioner,  as  respondent  lu  the  appeal. 

(  467.  Costs  In  tavor  of  petitioner. 

Where  costs  are  awarded  In  favor  of  a  person,  ivho  had  been 
admitted  to  prosecute  i  -  defend  se  ti  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  aftornej,  when 
collected  from  the  adverse  party,  and  distribttted  amonir  the  at- 
torney and  connael  assign^  to  the  poor  persoQ,  at  the  court 


D,mi,.=db,  Google 


INPAST  PARTIES. 


Infant  platnliffs  and  defendants. 

See.  4«8.  RKht  ol  Intut  10  brine  utlou. 


471.  Utaaia. 

4TT.  Llabllllr  of  de(end.of«  go.rdl.n  (cr  cmh. 
f  4*18.  Rlvht  of  mrant  iobriaK  actlaa. 

"Where  au  infant  bas  n  right  of  action,  be  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delated,  en  account  of  bis  Infancy. 

I  4«8.  (Aib'«,  1891..J    GBardlaa  (or  Inf&at  vl«lutt>  uoat  be 

Betor«  a  nimnMins  Is  iasued,  in  tbe  name  of  hd  Infant  plaintiff, 
a  competent  end  re^ottsible  person  muBt  be  appointed,  to  appear 
as  hiB  gnardlan  for  ttie  purpose  of  the  action,  who  abalj  be 
reapoosible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  — " —  ""  -'  "'■" 
act,  in  which  case  security  for  (?-"•-  -*•-"  — ' 

iB  eSvct  SclfJtnib*r  1.  ISSl;  Hot  AppncflDie  lo  HnionH  or  prorifeaiD^  mu- 
HKDFvd  nrfor  Id  aiiFti  dste;  L.  l«ei.  ch.   1TD.     Six  H  XH».  3266,  nbd.  S. 

f  4ro.  ADDHeKtlan  titrrtar. 

The  ffaudian  auat  be  tppointed  upon  the  application  of  the 
infaat,  if  he  ia  of  the  age  of  fourteen  years,  or  upwards;  or,  'if 
he  is  Duder  that  age,  upon  the  application  of  his  general  or  testa- 
mentary goardkiD.  if  he  has  one:,  or  of  a  relative  or  friend.  If 
the  application  is  niaile  by  a  relative  or  friend,  notice  thereof 
moat  b«  siven  to  hie  general  or  lestamentar;  guardian,  it  he  haa 
one:  or,   if  he  haa  none,  to  the  person   with   whom   the   infant 

Co.  PT^..  I  llfl,  inbd.  a. 

I  4T1.  [Am'a,  187D.J  AppllcKllon  for  aitpolBtmeiit  Of  gm»r~ 
dl»B  for  tnfkBt  AefendKiit. 

An  infant  defendant  must  also  appear  by  gnardian,  who  mnst 
be  a  competent  and  reaponsible  perflon,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  tbe  age  of  fourteen  years,  or 
DpwardB.  and  applies  within  twenty  days  after  personal  service 
of  the  mmmons,  or  after  servic'e  thereof  is  complete,  as  pre- 
•cribed  in  set-tinn  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  appiiration  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  ia  made  by  a  person  ofher  than  the  infant,  notice 
thereof  must  be  Riven  to  hia  general  or  testampntary  guardian. 
If  he  ban  one  Tvitbin  the  State;  or,  if  he  has  none,  to  the  infant 
'himself.  It  he  i«  of  the  age  offonrteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides, 

I  4TX,  CAn'd,  187».]  OiiBralan,  botr  appointed.  Clerk, 
irheD  to  Bet. 

The  court  in  which  the  action  Is  brought,  or  a  judge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  coanty  judge 


5§  «rM«  INFANT  PARTIES.  c.  «,  t.  2,  a.  4 

of  the  county  whei*  the  action  is  triable,  may  appolat  a  guar- 
dian Kd  liletn  for  an  infant,  either  plaiatiffor  detendant,  aa 
prescribed  in  this  article.  The  clerk  must  act  in  that  cnpucitr  for 
an  infant  defendant  where  the  court  nr  the  JadgF  amointa  bint. 
No  person,  other  than  the  clerk,  ahall  be-  appointed  a  Koardiaii 


I  478.  [Am'd,   1SS9.]    OnArdliin  tor  abacat  lafaat  4at«B«- 

Where  an  infant  defendant  reaides  ont  of  the  State  or  wafdea 
nithin  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  ita  discretion,  mnke  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he.  or  aome  one  in  hts  behalf,  oro- 
cures  BDch  u  guardian  to  be  appointed,  aa  preacrtbed  In  the  last 
two  sections,  within  a  «pecl&ed  time  after  serrice  of  a  copy  or 
the  order.  The  court  must  give  special  directione  -in  t*e  order, 
respecting  the  aerrice  tliereof.  which  may  b«  npon  tiie  infant. 
The  summons  may  be  serred  by  delirering  a  copy  ta  the  suar- 
dian  io  appoicited,  with  like  efFect  as  where  a  auaunona  la  aerved 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  pui^Mse,  granted  aa  preacribed  io  section  faur  baodred 
and  thirty-eight  of  (his  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  aamtngus,  ex- 
clusive of  the  day  of  aervice. 

Bu*d  00  Co.  Ptoe.,  part  of  |  IM;  L.  1B8>,  «h.  4M. 

I  474.  Gaardlaa  aot  to  receive  vropevty  mmtU  ■•atarltr 
■iTen. 

Except  in  a  case  where  it  is  otherwiae  speelally  prescribed  by 
law.  a  guardian,  appointed  for  an  infant,  aa  preacrlbsd  to  this 
article,  nhall  not  be  pcnnitteel  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  ex|)en«es  allowed  to  Uie  KnaiiUan 
by  the  conrt,  until  he  has  given  snflicienC  ssMHty,  appcoTed  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  aitd  apply 

the  Bi — ■'—  '■'■-  -" — ■' '  '*- ■ 

«*.  i 

i  «7lt.   Scearltr- 

The  security  ainst  be  s  bond  to  the  infrnt,  in  anch  penalty  al 
the  indge  directs,  not  less  than  twice  the  atlm,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardiao  aad  at 
least  two  sureties,  approTed  by  the  judge,  and  filed  In  the  office 
of  the  clerk.  The  injfant.  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  Increased  penalty;  or  the  court  may  so  direct,  of  its  own 

S  K.  B.  *««,  I  I<t  mam.  tM). 
I  A7B.  liBBt      two     mmettauM     not      ia     aptfljr     to     geaaral 

The  laat  two  aections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  aa 
preacribed  in  this  article;  hot  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  taHhtal 
dlaMarge  of  his  Imtit.  before  receiving  tnoney  or  property  at  the 
Infant,  vader  a  Judgment  or  order  In  the  sctioa. 
,  _  HO 
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f  4TT.  UahllItT  of  dcfanaaBt's  v«"41»B  f»r  flMrta. 

A  person  appointed  gUArdian,  «a  preacrlb^  In  this  article,  for 
an   infant  defendant  In  an  action,  U  no.t  liable  for  the  costa  of 
tbe  action,  iuile«s  tpeciftlly  cbarged  therewith  br  the  order  of  the 
eanrt,  for  iKmnna)  miacondnct. 
S  E.  1.  MI,  I  13  (3  BOm.  tm. 

Ill 
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<'    ^  CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

niLB    L— Ua  C«awe>tlTa  Plawllags  la  ■■  littoa. 
TITLE  lI.-PnTlil«i>  flHinUf  AppllMbla  to  Plcadlafi. 
TITLE  I. 
Th«  conMCutive  pleading*  in  an  action. 

ARIcl*  1.  OomplalBt. 

S.  AiMwn. 
4.  BbpU. 

ARTIOI.B  riBST. 

Complaint. 

Six.  ttS.  Pint  pleadlu  to  be  camplBliit. 

4T9.  CopT    pompli&t.    wbta    to   be   Mrred. 
ISO.  CooKqaeDH  ot  tallnre. 

462.  Wbati  laterlocufotT  aod  AiihI  JndgiaeDt  nutj  be  demabdBd. 

lined  In  tlis  ume  nHnpUlnt. 

I  4re.  FIrat  pleadlBC  ta  be  oomplKfnt- 

The  first  pleadtuF,  on  the  part  of  the  plaintiff,  is  the  compl&int. 
Oo.   Proc,,    I   141. 

1  47».   [Am'd,  187T.]    Copr  eoupKilal,  whrB  t*  »e  aerred. 

If  a  copy  ot  the  complaint  [b  not  delivered  to  a  defeodant,  at 
the  time  of  the  delivery  of  a  cKfpy  of  the  summons  to  bim,  either 
withiD  or  without  tbe  State,  hia  attorney  may,  at  any  time 
withiu  twenty  dnjs  after  the  service  of  the  Bummona  Ib  com- 
piete.  serve  upon  the  plainliff'H  atturuey  a  written  demand  of  a 
copy  of  the  complatut.  which  must  bt>  served  within  twenty  daya 
thereafter.  The  deinand  may  be  incorporated  into  the  notice  of 
nppearanee.  But  where  the  anme  Httorney  appeani  for  two  or 
more  dcfendnntB,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if.  after  service  of  a  copy  of  the  complaint  npon 
him,  as  attorney  for  a  defendant,  he  appears  for  anotner  defend- 
ant, the  last  defendant  must  answer  tbe  complaint  within  twenty 
<ln:E»  after  he  appears  in  the  action, 
SobaUtute  (or  i^rt  ot  I  ISO.  Co.  Prof.    See  poet.  I  SZ4.    3«  ft  419.  422. 

1  480.  Conaeanemee  of  fallnFc. 

if  the  plaintifTB  attorney  fails  to  serve  a  copy  of  the  complaint, 
aa  Drescribed  in  the  last  section,  the  defendant  may  apply  to  th« 
codn  for  a  dlsmisBal  of  tbe  complaint. 

i  4S1.  [Atn'd.  1004.]    Coraplalal)  nl)«(  (o  codMId. 

The  complaint  miiNt  contain: 

I.  The  title  of  the  action.  KiM'tifying  tbe  name  of  the  court  in 
whicll  it  in  brought;  If  It  is  brought  in  the  supreme  court,  the 
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narui?  uf  tbp  county,  which  the  plaiatiff  dMiguaten  an  tht  placi- 
o(  trial:  and  the  numes  of  all  the  partleti  to  thi>  aetion.  plaintiff 
and  ilefendaut. 

2.  |Am'«.  1S04.)  A  clear,  preoise  and  unequivocal  itateineDt 
of  the  facts.  conBtitutliiK  each  cause  of  artion, 

3.  A  demand  of  (he  Judgment  to  which  the  plaintiff  suppoaes 
himself  entitM. 

Co.  PiK..  I  112,  (m'd:  L.  IB04,  eh.  BOO.    In  alltet  April  SB,  IWi. 

I  48S.  [Ak'4,  ISrr.l   IVbsa  lnterl»«Mtarr  mm*  flB»l  Jadv- 

',  without  a  jury,  the  plaintiff 

,,  —  _  r--_—  . -J  InteHocntory  Judgment,  and 

BiBo  a  final  judgment,  distiugulehing  them  clearly. 

I  488.  CanacH  of  M«tlok  to  bo  Beparatelr  atAtea. 

Where  the  complaint  sets  forth  two  or  mare  causes  of  action, 
the  atatement  of  the  facts  conetitutiug  each  cause  of  aation  must 
be  separate  and  numbered. 

Fmm  ».  Proc.,   |  IBT,  >m.l. 

i  4M4.  [Am'«,  mtl,  1900.]  What  oaoaea  of  kvtlati  m^r 
hr  iolKF4  in   tl>«   ■•ace   eomplaiat. 

The  plaintiff  may  uoite  in  the  Hame  complalat,  two  or  more 
causes  of  action,  whether  they  are  such  aa  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  foUowa: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  alandet,  criminal  con- 
Tenation  or  seductiou. 

3.  For   libel   or   alander. 

4.  For  injariea  to  roal  propertT- 

5.  Real  property.  Id  ejectmeot,  with  ot  without  damagea  toe 
the  withholdinR  thereof.     (See  I  14M.) 

6.  For  injuries  to  personal  property. 

7.  Cbattela,  with  or  without  damages  tor  the  taking  or  de- 
tention thereof.     (Sea  f  IGSS.) 

8.  Upon  claims  against  a  tnistee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  UpoD  claims  arliiog  out  of  the  same  tranaaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  Qt  the  foregoing  subdivisions  of  this  section. 
(See  '  '°"=  ' 

10. 
law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  caases  of  action,  so  united,  belong  to  one  of  the  foregoing 
snbdiviaions  of  this  section;  that  they  are  cooRisteut  with  each 
other;  and,  except  as  otherwise  prescribed  by  law,  that  they 
affect  all  the  parties  to  the  action:  and  it  must  appear  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

BalMtltalerariiwtoIliar.Oa.Praa.    L.IMD.oh.gn,    Ia«S*ct  A^l  a.lNt. 
I  4BD.  tBtrlcken  out  in  1877.] 
4B«.  [Stricken  out  in  1877.] 
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§& «?-«  DBMUREaa 

AHTICIA  SBOOHD. 

Demurrer. 

Bm.  «n.  DOIiitfut  BHt  dcnmr  or  aonnc. 
4Se.  WImh  be  mitf  demur. 
«BU.  IStnckes   Dui.j 

4SI>.  Denratrer  to  ooraiOalnt ., .  .  „,      . 

401.  rstrlclitn    onl.) 

403.  Dganum  tD  all  He  put  of  tbe  mm^lntj 

Si  ^nwD  plamuf  may  demm   toT  invirtr. 

Joittinmt. 
4»,  Dfmarier    Ig    rauntercl.im   mml   apecItT   (roaiulf   of  obJedtoB. 
WT.  AmeDdmenU  In  oerlaln  nm  iflgr  declikm  of  demomr. 
4se.  WbcB  objHUoo  mtr  be  takei  ^  luvw. 
4N.  ObJectloDi    when   deemed   wali&L 
I  487.   DcfcnilBnt  miiBt  demiip  «r  ttrnxm^r* 

Tbe  only  pleading,  on  the  part  of  the  defeodant,  la  eltlKt  •  de- 
murrer or  an  aneirpr. 

«o.  Pnc.  part  si  }  143. 

I  4S8.   [A^'d,  IS77.]    Wken  h«  msr  dennp. 

Tte  defendant  may  demur  to  the  complaint,  where,  one  or 
more  of  the  following  objections  thereto  appear  apoB  th«  fac« 

1.  That  the  court  has  not  juriedlction  of  the  penoa  of  the  de- 
fendant. 

2.  That  the  eourt  haa  not  jurisdiction   of  the  ■object  of  tha 

3.  That  the  plaintiff  has  not  iegai  canacitr  to  aue. 

4.  That  there  ia  another  action  pending  hetweon  the  same  par- 
tiee,  for  the  same  cause. 

5.  That  there  la  a  misjoinder  of  partlee  plaintiff. 

e,  That  there  is  a  defect  of  pnrtieB,  plaintiff  or  defendant. 
T.  That  cauaes  ot  action  have  been  iioproperly  united. 
8.  That  the  complaint  doee  not  state  facts  sufficient  to  cobbU- 
tute  a  caoie  of  action. 
M.,  I  144.  am'd  br  addlni  nbd.  S. 

\  ■•SB.  [Stricken  out  in  1S77.I 

I  490.  lAm'd,  187T.]  D«tnnraer  to  eoaipUlBt  wavt  avecMy 
VrouMda'ot  objection. 

The  demurrer  must  distinrtly  !"p<^ifj-  the  ohjecttone  to  the  com- 
plaint; otherwise  It  mnj'  be  diBregarded.  An  objection,  taken 
under  subdivlBion  lirHt,  Bccond.  fourth,  or  eighth  of  Rection  four 
hundred  and  eighty-eiKlit  of  thla  act.  mar  bp  statfHj  in  the  lan- 
guage of  the  snbdiTision;  an  objection,  taken  nnder  either  of  tike 
other  subdiTlsloDB,  must  point  out  apcciGcally  the  partlcnkr  d^ 
feet  relied  upon. 

rint  eeiitenc*  Co.  Pr«..   part  at  |  14S. 
I  4A1.   [Stricken  ont  In  1877,] 

I  483L  D«^««ror  to  all  or  psrt  of  the  eomplslnti  denarrvr 
to  purl,  And  mna^er  to  pitrt. 

The  defendant  ma;  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causei  of  action,  atsted  therein.  In  the  latter  COK, 
he  may  answer  the  causes  of  action  not  demnrred  to." 

Ok^PiM.,  I  14«,  9d  SHrtraoe,  coDMlldated  witb  U.,  |  Ul, 


.Cookie 
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I  M«.  DeteBdttBt  mm.y  *»mmr  to  raplr. 

*ne  defendant  mar  bIbo  denur  to  the  reply,  (v  to  a  HepKnt* 
trsvene  to,  or  aToidance  of,  a  detrace  or  coutercUim,  contained 
In  Iberepli',  oa  the  gronnd  tbat  it  la  iuufficleBt  in  law,  upon  the. 
face  lb«n<of. 
■AMtsU  tar  Od.   Prk.,  |  US. 

I  4»4.  Wkea  «Ial>US  mar  «e»«r  to  aaaw«p. 
The  plaintiff  ma;  demur  to  a  counterclaim  or  a.  defence  coiuiat- 
Inf  of  new  matter,  contained  In  the  answer,  on  Uie  ground  tbat  It 
ia  inanffldent  la  law,  npon  the  face  thereof. 

10^  put  af  1  Ul. 

I  48B.  [AK'd,  18TT.]  Demanar  la  eoaaleMlalia,  whoa  *— 
Cendaat  deaiaads  aa  aBrnatlTe  Jadameat. 

The  plaintiff  ma;  alrn  demur  to  a  counterclaim,  upon  which 
tlie  defendant  demand!  an  afBrmatire  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  co^iuterciaun: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  Tliat  the  defendant  has  not  legal  capaclt;  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  pae- 
Uea,  for  the  same  cause. 

i.  That  the  conaterclaim  is  not  of  the  character  specified  in 
section  BOl  nf  this  act. 

S.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
mtate  a  caose  of  action. 

1 4SO.  [ Am'O,  1877.]  Devarrvr  to  coanterelalm  maat 
•fcotfr  ■coanda  of  oMcvtlon. 

A  demurrer,  taken  under  the  last  section.  muHt  dlstiuutlj- 
iipeclfy  the  objectiotu  to  the  counterclaim;  otherwiae  it  mar  be 
dlaregarded.  The  mode  of  Bpeclt;ing  the  objections  is  the  same, 
as  where  a  demurrer  Is  taken  to  a  complaint. 

Upon  the  decision  of  a  demnrrer,  either  at  a  general  or  Bpedal 
term,  or  In  the  coDrt  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  favH  to  plead  anew  or  amend,  upon  such 
terms  aa  are  just.  If  a  demnrrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improper!;  united, 
the  court  may.  in  Its  discretion,  and  upon  auch  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  at  are 
DeceaaaiT  for  the  proper  detennination  of  the  causes  of  action 
therein  Mated. 

Os.  Pn«;,  part  OC  |  in. 
I  486.    [Am'd,    ISTT.]    Vrkea   oltjeclioa   mtiT   ke   takea    by 

Where  aur  of  the'matters  enumerated  In  section  four  hundred 
and  el^ty-eight  of  this  act  as  grounds  of  demnrrer,  do  not  appaar 
on  the  face  of  the  complaint,   the  objection  mar  t>e  taken   bj 
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i  409.  Objretloni  n-ken  deemed  waived. 

If  such  an  objection  ia  not  tHkpD,  either  bj  demurrvr  or  answer, 
tbe  defplidant  ie  deemed  to  hare  waived  it:  except  tbe  obJeotlOD 
to  the  juriadlction  of  the  court,  or  the  objection  that  tbe  cam- 
plaint  does  not   state   facta   BuBicient  to   constitute  a   cause  9f 

Co.  Proc.,  I  lis. 
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S«3.  SnlH  mpectlBf 


ISi«.  Prntlal  derucci. 

BUS.  Wteo  defmilint  lo  dfuuod  afflnoatirt  Jndinoeiit. 

510.  [Slricken  out.] 

613-  tui^Btmt.    irban    countHclalm    «id7    la    IDIarpoied    for    1«h    Ikan 

pUlnlllTa  claim. 
613.  DUatorr  defeiicea  to  be  ntitei. 
I  BOO.  |Aib'«,  1ST7,  1MM.1    Ananeri  what  to  ooBtala. 

The  aniiwer  at  the  defendant  muHt  <^ntaiti: 

1.  A  general  or  specific  drnial  of  each  mHterinl  alienation  of  the 
ivrnplaint  controverted  by  the  defendant,  or  of  anj  kDowledj;e  nr 
information  thereof  anffident  to  form  a  belief. 

2.  [Am'd,  10O4.]  A  clear,  precise  and  unrquivocal  statemeiit 
of  any  new  matter  constituttPK  A  defenw  or  counterelaint. 

Cs.  Pnc..  I  lU.     Bee  I  022.    L.  1004,  cb.  BOO.     In  enact  4pni  M.  IS04. 

I  BOl.  (An'd,  1ST7.]     CoBnterolalm  delacM. 

The  couDtertlaim.  appcifird  in  the  last  aection,  muat  tend,  in 
some  way.  to  dimininb  or  detent  the  plaintiff's  recovery,  and  must 
he  one  of  the  folloH-inc  cnnHPs  of  action  ngninat  the  plaintiff,  or. 
in  a  prwtier  case,  aeaiifnt  the  perRon  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  hetwceti 
whom  and  the  plalntift  a  aeparnte  jndicment  may  be  had  in  the 

1.  A  cause  of  action  arising  out  of  (he  contract  or  transact  inn. 
FPt  forth  in  the  mmplaint  as  the  foundation  of  the  piaiatifTs 
claim,   or  connected   with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  nay  other  canse  of  action  on  con- 
tract, existing  at  the  commeacemcut  of  tlie  action. 

Substitute  lor  flnt  part  of  Co.  Pw..  i  150, 

I    SOS.    [AHi'd,   1H1T.]      Baleii   reapectlas  tbe  allowaace   a( 

But  the  counterclaim,  specified  in  sutMjivision  second  of  the 
last  section,  is  subject  lo  the  followinE  rules; 

1.  It  the  aetian  is  founded  upon  a  contract,  which  ban  been 
assigned  by  the  part)-  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  c^cbanKe.  a  demand,  existing  against  the 
party  thereto,  or  an  aKsignee  of  the  contract,  at  tlie  time  of  the 
assignment  thereof,  and  bclontiinK  to  tbe  defendant,  in  good 
faitb,  before  notice  of  the  asslRTinipnt,  must  l>e  allowed  ns  a 
counterclaim,  to  the  amount  of  the  plnintlS's  demand,  it  it  mlxbt 
have  been  so  allowed  against  tlie  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  If  'he  action  is  npon  a  nesoti'ble  promissory  note  or  bill 
ot  exchange,  which  has  been  asBlcned  to  the  plaintiff  after  II  be- 
came due,  a  demand,  existing  against  a  person  who  wcigned  «r 
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tranaferred  It,  after  it  becano  dae,  mu**  he  allowed  ai  a  counter- 
claim, to  the  amoDOt  of  the  ptalntitTa  demand,  If  it  might  bB.Te 
been  »o  allnned  agaiiut  the  aMisnor,  while  the  note  or  bill  be- 
Wged  to  him. 

3.  If  the  plnlntifE  la  a  trustee  for  anotber,  cr  if  the  ftcttoa  U 
In  the  name  of  a  plaintiff,  wbo  hsa  bo  actaal  interest  !■  the  eon- 
tract  apon  which  it  is  fouaded.  a  demnod  agaloit  the  plafntUt 
atiaU  Dot  be  allowed  aa  a  counterclaim;  bnt  ho  much  of  a  demjuid 
ezistlng  against  the  person  whom  he  representB,  or  for  whiMe 
benefit  the  actioa  is  brought,  as  will  satlafr  the  plaintilTi  de- 
mand, muat  be  allowed  as  i  counterclaim,  if  it  mignt  haye  beCD 
■o  allowed  in  aa  action  brought  bf  the  person'  benafidallr  In- 
terested. 

Pouuled.  upon  S  B.  B.  SM,  1  IB,  nMa.  S,  9  >Dd  10.  and  part  »t  nM,  I 

I  IMS.  [Aaa'd,  187T.]  J«««HeBt,  wh*B  AMaaad  »mi  omib. 
ter«lalm  are  eqaal  or  naeaiial. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tifTs  deaand,  the  jwlgmeDt  unst  be  in  favor  of  An  defendant. 
Where  It  ia  tesa  than  tbe  plaintiffs  demand,  the  plaintM  mnat 
have  Judgment  for  the  residue  only.  Wnare  it  exseads  tbs  ylaln- 
tiBTg  demand,  the  defendant  miist  hare  judgnMnt  for  the  exrt^— , 
or  BO  much  thereof  as  is  due  from  tbe  plaintiff.  Where  part  of 
the  excess  is  not  due  from  tbe  plaiotifl,  the  Judgment  does  not 
prejudice  the  deCendant'a  right  to  recorer,  from  another  pensa, 
BO  mocfa  thereof  as  the  judgment,  doea  not  cancel. 

Id.,  H  31,  23  (2  EikL  aST|. 

I  S04.  Id.-t  (or  afllriaa.tlve  relict. 

In  a  rase  not  apecifled  in  the  last  aection,  w|teie  a  eovntercUim 
is  established,  which  entitles  the  defendant  to  an  afflmatiTe  indg- 
meot.  demanded  id  the  answer,  judgmeat  muat  be^  rendered  for 
tbe  defendant  accordingly. 

Co.  Ptdc.,  lut  clauH  ot  |  363. 

I  SOB.  CanntcrclHiliB,  irhen  deteadant  la  aned  In  a  zepr*- 
aentattw  eapiLcltr. 

In  an  action  against  an  eiecutor  or  an  administrator,  or  other 
person  sued  in  a  represestatiie  capacity,  the  defendant  ma;  set 
forth,  aa  a  counterclaim,  a  demand  belonging  to  the  deced^it,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  bare  been  entitled  to  set  forth  the  tame,  In  an 
action  against  him. 

a  R.  s.  a»,  I  w. 

|>06.   Id.|  wken  vlalntiS  la  aa  ezwintor  vr  adaUBiatrator. 

In  an  uction  brought  hy  an  eiecntor  or  Hclminiatrator,  In  his 
rcpresentatirp  capacity,  a  demand  against  the  decedent,  belong- 
ing, ut  the  time  of  his  death,  to  tbe  defmdant,  ma;  be  set  tnrUi 
bf  the  defendant  as  a  countcrcialm,  sa  if  tbe  action  had  tieen 
brought  by  the  decedent  lu  hii  life-time:  and,  If  a  balance  Is 
found  to  be  due  to  tbe  defendant.  Judgment  ninst  be  reDdercid 
therefor  sgainit  tbe  plalntUT,  in  hia  represeotaHve  capacity.  Bxe- 
cution  can  be  issued  upon  auch  a  Jud^eot,  onlpitDa  eaae  wken^ 
it  could  be  issued  upon  a  jndgraeat.  m  an  action  against  tbe  ex- 
ecutor or  administrator. 
Id..  H  IS  «nd  M.    8M  I  UBS. 
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I  SOT.  [AmNI,  ISnk.)  Il«fB>«Mt  mtr  lBt«r»o»  a«T<»«l 
«•€«■«•■  or  flOBMterelAlmBt  rnlea  relntln*  thereto. 

A  defendant  may  set  forth,  in  hia  anawer,  ni  manj  defeBce* 
or  TOunterclaiina,  or  both,  &b  he  has,  whother  tbej  are  inch 
as  were  formerl;  deiwolmted  lecal  ot  equitable.  Such  de<aiH!« 
or  couaterclaim  OHUt  be  aeiutnttelr  atatcvl.  and  numbered,  Un- 
Was  it  is  iutniKMed  as  an  anawer  to  the  euiire  comptaiut,  it  muat 
distinct);   reter  to  tb«  cause  of  action  ntijch  It   u  intended  to 

O.  Pt«c..   part  ot  I  ISO,   am-d. 

}  SOe.  lAM'd,  ISTT.J    Partial  Hefeneca. 

A  partial  defence  ma;  be  «et  forth,  as  prescribed  In  the  last 
wctlon;  bnt  it  muat  be  expresel;  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  of  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  qneation 
is,  whether  it  ia  aufBdent  for  tl  it  purpose.  Matter  leading  only 
lo  mitigate  or  reduce  damagea,  in  an  artion  to  recover  damages 
for  the  breach  of  a  promlae  to  marrf,  or  for  a  personal  Injury,  or 
la  injury  to  proper^,  is  a  partial  defence,  within  the  meaning  of 
thia  aection. 

«ee  port,  I  US. 

g  BOe.  [AnM.  1*177.]  Wkea  defeadaat  to  <«B>«Nd  aflraw- 
Dtb  JadVHeat. 

Where  the  defendant  deems  himself  entitled  to  an  affinnatlTe 
judgment  •gainst  the  plaintiff,  b;  reason  of  a  counterclaim  in- 
terposed by  blm,  he  must  demand  the  jadgment  in  his  answer. 

I  Kio.  {Stricken  out  In  1877.] 


Where  the  answer  of  the  defendant,  eipressly  or  by  not  deny- 
ias,  admits  a  part  of  the  plalntilTB  claim  to  be  just,  the  court, 
npqn  the  plalntifs  motion,  may,  in  its  discretion,  order  that  the 
■ctioD  be  Bevered;  that  a  Judgment  be  entered  tor  the  plaintiff  for 
rhe  part  so  admitted:  and  if  the  plaintiff  so  electa,  that  the  action 
be  cootinned,  with  like  effect,  as  to  the  subsequent  proceedinea, 
11  if  it  had  t>een  originally  bronght  (or  the  remainder  of  the 
claiui.  The  order  must  prescribe  the  time  and  manner  of  the 
plaiutilTs  election.  If  the  plaintiff  elects  to  contlnne  the  action, 
nit  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  bronght  for  only  that  part  of  the  claim.  If 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  b« 
awatded,  as  upon  Bnal  Judgment  in  any  other  case. 

■itatllata  for  coDCludlDg  pminph  of  |  SM,  Go,  Fn>c. 

oBlr  Is  latcrpoaed 

In  an  action  upon  contract,  where  the  complaint  demands 
jndgment  for  a  lum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintKra  claim,  but  sets  up  a  counter- 
claim amonnting  to  less  than  the  plaintifTs  claim,  toe  plaintlO, 
npon  filing  with  the  dark  an  admiaaion  of  the  couaterclaim,  may 
take  Judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
11» 
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asswer.    The  admisHion  mint  be  made  *.  part  ol  the  Jndgment- 

Oo.  Prac,   pirt  of  i  340.  Bm'd. 

t  SIS.  Dllatorr  defeaoea  to  be  Teriflv*. 

A  defence  wfalcb  does  not  involve  tbe  meiita  of  the  actloii,  ahBlt 
not  be  pleaded,  imleeH  it  is  verified  &b  pretcribed  in  title  aecoiid 
of  thii  chapter. 

Fram  a  B.  8.  352,  |  T  [2  Bilm.  IM). 
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REPLY. 

ARTICLB  FOVBTH. 


f  R14.   [Am'd.  IffTT,  lft04.1    Rrplyi  wkat  tm  aaMtKla. 

Where  the  HDiiwer  TOntnina  a  ronnterclHlm,  tbe  pUlntill.  if  he 
ia^ti  not  demnr.  may  reply  to  the  ooonterclalm.  The  reply  miiBt 
contain  a  general  or  Bpoeitio  denial  of  each  material  allegation 
i)f  the  counterclaim,  controverted  by  the  plaintiff,  or  of  any  knowl- 
rAge  or  infonnation  thereof  fiafflcieDt  to  (orm  a  belief;  and  it 
nuiy  net  forth  in  clear,  precise  and  nnequlvocal  languaKe.  new 
matter  not  ineonaietent  with  the  complaint,  constituting  a  detennc 
to  the  counterclaim. 
Co.  Proe.,  put  of  I  les.     See  I  BH.     U  1S04,  cb.  500.      In  effeirt  April  W. 

I  BIB.  JndBia«nt  nyom  hllnre  to  reply. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and. 
If  the  case  reqnirea  it.  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  b«  issued,  bb  prew-ribed  in  chapter  eleventh  of  thia 
act.  where  the  plaintiff  ai^licB  for  judgment. 
Id.,  I  IM.  imd.    Sm  mt,  I  lUB. 

I  tns.  f^HB  -whora  tha  «snrt  tm^r  require  •  replr- 
Where  an  auawer  coDtatns  new  matter,  conatitntlng  a  defence 
by  way  of  aToidanee,  the  court  may.  In  its  discretion,  on  tL:  4e> 
teadant's  applicBtion,  direct  the  iri»intlf[  to  reply  to  the  new  mat- 
ter. In  that  caw,  the  reply,  ana  the  nroceedlngs  upon  failure  to 
re[dy,  Are  BDbJect  to  the  same  rules  aa  in  the  case  o'  '   ''- 


I  BIT.  [Am'd,  18TT.]  Plmlwtim  mkr  act  fovtk  ^ercral 
avoManecB  Im  reply. 

A  reply  may  coDttUn  two  or  more  diatinct  SToid^aoes  of  tbe 
ume  defence  or  counterclaim;  but  tbe;  must  be  separately  stated 
and  numbered. 


D,mi,.=db,Gocmlt.' 
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Provuioni  geaeraU?  applicable  xo  plaodinga. 


t  tlma  t»  ba  aarted. 


D  to   bfl  4kua«l  tn«. 


B.  SIS.  Anfltallon  and  ( 
US.  pfcadlnsi  U  ba  - 
tM.  PleadlDn  U  be  ■ 
B3I.  Whea  d«(«Ddiiit 
Sa  AllataUoB  not  da 
saa.  Wben    [ileadbv    i 

omitted. 
■>«.  roTD  aiul  anHtnutlOi  of  entaln  aUtcaUoM  and  dnteU  la  Mriflid 

D30.  VeiUIMitltrai;  bow  aod  br  ThDin  mule. 
""    ~      B  ■  o(    amdaTlt   of    wfitcitloo. 


gi: 


eided.    BUI  oi  partlnUn, 


ft;  bow  pTOTldad  for. 
\tft;  bow  proTldal  ro4^. 
ivd  a  Tallun  <3C  preof. 

, ^  to  lie  lerTed;  lanrar  tiMMto. 

SnppIonKSttl  Dleidlnn. 

IlAloD  to  ffirtfee  out  Irralf nni.  etc..  nwtta. 

M6.  Indaanix    or    aooirtilD    aUaiatlaBt. 
B4T.  [RapMl^.l 

I  BIS.  Avplloallen  aad  trWitct  at  tlila  «bB*ter. 

This  (Chapter  prescribes  the  form  of  pleRdlngB  in  an  action,  and 
the  rolm.by  which  the  inflleienc^  ther«)(  Is  deteraineid,  except 
where  Bpecial  proriBlon  is  otherwise  made  b;  law. 

SubatlloCe   (or    Bo.    Proc..    |   140, 

i  SIB.  PlelidliiCB  to  be  m«mllT  •onatvovd. 

The  Qllegfttiona  of  a  pleading  must  be  Kberallj  constraed,  with 
ft  view  to  substantial  Justice  between  tie  parties. 

Co.    Ptm,,   I  IW. 

I  saO.   PlcadliiBa  la  be  anbacrlbedt  wlthla   wbat   tiaae  to 

A  pleading  must  be  subscribed  by  the  attomer  for  the  partr, 
A  cop;  of  each  pleading,  subsequciit  to  the  compUlDt,  mnst  be 
served   oo   the   attorney   for   the   adTerse   party,   within  tweutr 
days  after  servioe  of  a  copy  of  the  preceding  pleading. 
Part  ot  Co.  Proc.,  |  ISe.    S*a  ant*.  |  BC. 

I  sax.  [Am'd,  18B4.1  IVUcb  defendant  to  aerTC  eopr 
•■•wer  an  ca-detcndSBt. 

Where  the  judgment  tnay  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  mast  demand  it  in  his  -answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be'  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
Judge  may  direct,  upon  defendants,  so  to  be  effected  who  taav* 


VBRIHCATION. 


1  ckherwlM  direct*. 


f  sax,  AIl««atlOB  not  denied*  when  to  be  deemed  trae. 

Elacb  material  allegation  of  the  camplaiiit,  not  controverted  br 
the  answer,  and  e«ch  material  aUenUMii  of  new  natter  In  the 
mnswer,  not  controTcrted  bj  the  reply,  where  a  reply  ia  required, 
miMt,  for  the  imipoaeB  of  the  action,  be  taken  aa  tme.  But  an 
aHesiLtlon  of  new  matter  In  the  anewer,  to  which  a  reply  ia  not 
l^nlred,  or  of  new  matter  in  a  reply,  ia  to  be  deemed  contro- 
Terted  br  Uie  adrerae  party,  br  traverae  oi  avoidance,  as  the  caae 
requlrea. 

Ob.   Pnw.,  I  IMi  LL  IKt,   tb.  tOK.    8n  H  DOO,  M4. 

t  SXa.  'Wken  »te«dln«  aaaat  be  ver1fled|  kmd  Whem  TerM- 
eatloB  nuiy  be  emitted. 

Where  a  pleading  la  verified,  each  i 

8  demilrrer,  or  tte  gfeneral  aniwer  of  _, 

ad  litem,  mnst  hIbo  be  verified.  Rut  the  verificntloa  may  lie  - 
omitted,  in  a-  oaae  vliere  It  is  not  otberwise  apeciaUy  preacrlbe'l 
by  hw,-  where  the.  party  i^adia{t  woald  be  privU^ed  from 
teiti^injc,  B8  a  witness,  concerning  an  allegation  or  denial 
<<oat«Ined  In  the  pleadiaK-  A  nleadlog  cannot  be  used,  in  a 
criHiinaJ  prosecution  BBainat  tne  party,  as  proof  of  a  fact 
admitted  or  iillesed  thci^n. 
Id.,  pert  ol  I  IM.  amM. 

I  BX4.  PveK  Bad  ooMtpaetlOM  of  eertSiB  all*BaM«BB  Md 
dealala  In  vert  Bed  pleadlsK- 

The  allegktlona  or  denials  in  a  verified  pleading  mDat.  in 
form,  be  stated,  to  be  made  by  the  party  pleadLog.  Unless 
they  are  therein  staled  to  be  made  upon  the  informntion  and 
belief  of  the  l>arty,  they  must  be  regarded,  for  ill  purposes, 
inclDdins   a   criniinal   prosecution,    as   tiavliiK   been    made    upon 


the  knonledgs  of  the  person  verifying  the  pleading.     An  allega' 
Uon  that  the  party  has  not  Buffideiit  knowledge  or  InTormaf- 
t»  form  a  ,b<vef,  with  respect  to  •  matter,  muit,  fer  the  s 


purposes,  be  regarded  as  an  allegation  that  the  person  verifyinK 
the  pleading  has  not  such   knowlodge  or  information. 

trail.  TerltfaatloB)  heiv  aad  br  wban  aiade. 

The  Terlfiollon  moat  be  made  by  the  afflduvit  of  the  party, 
or,  if  there  are  two  or  more  parties  united  in  ititereat,  and 
l^eeding  together,  by  at  least  oa<^  ot  them,  who  la  acquainted 
with  the  facta,  except  as  follows; 

1.  Where  the  iwrty  Is  a  domestic  corporation,  the  TerlBcatloa 
mnat  be  made  by  an  cAcer  thereof. 

Z  Where  th»  pnople  of  the  State  are,  or  a  imblic  officer.  In 
their  behalf,  ia  the  party,  the  verificatioD  may  be  made  by  any 
person  atqwalpted  with  the  facta. 

8.  [A«'d.  »*».]■  Where  the  party  is  a  foreign  iwrporatioiif 
or  where  the  party  ianot  within  the  county  where  the  attorney 
r««ldes.  or  if.tbe  latter  ia  not  a  renident  of  the  State,  the  county 
where  he  has  hta  ofice,  and  capable  of  making  the  affidavit;  or 
If  there  are  two  or  more  pixrflea  united  in  interest,  and  pleading 
together,  where  neither  of  them.  acqnHlnted  with  the  facta  ta 
'within   that   connty,    and   capable   of   making   the   affidavit;   ot 
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wiiere  the  action  or  deFtnce  is  founded  upon  n  written  inetni- 
nient  for  the  pnyibent  of  moner  only,  which  is  in  th^  poBsesai<»u 
of  the  ageul  or  the  attorney;  or  where  nil  the  material  allegations 
of  the  plciiiilng  are  within  (be  personal  knowledge  of  the  ag^^nt 
or  the  atlorney:  in  either  case  the  yerifieation  may  be  made  by 
the  agent  of  or  the  attorney  (or  the  party. 
Fram  Co.  Fnc.,  1  IIT,  im'd. 

I  HX9.  Porm  of  KflldBTlt  of  TCFlileatloB. 
The  allidavit  oC  verification  must  l>e  to  the  effect,  that  th« 
pleading  in  true  to  the  knowleJfre  of  the  deponent  except  a«  to 
the  matters  therein  alated  to  be  alleged  on  informftUon  and 
,  belief,  and  tliat  as  to  those  mattem  he  believeB  it  to  he  trtie. 
Where  It  is  uinde  ly  a  perHon,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  .til 
matter?  not  stated  upon  hia  knowledge,  and  the  reason  why  it 
is  not  made  by  the  i>arty.  ■, 

I  SZT.  Wlien  TerlBcatloa  B>Kr  ke  eoiUlD«4  to  m  eonatcr- 


the  RHidavit  of  vorification  may  he  made  to  refer  escluslTely 
to  Ihe  eonnterrlalm.  In  that  ease,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  If  the  latt<-t 
was  a  separate  pleading. 

i  soft.  Renedr  for  def^cllve  ▼«rlflcatloa,  or  waat  ot 
vcFiaeatloB. 

The  remedy  for  a  defective  verilicaflon  of  a  pleading  is  to 
treat  the  same  as  an  unverified  p'padiliK.  Whore  the  copy  n( 
a  pleading  Is  seived  n-ii)iout  a  copy  of  s  siiftlclent  veriflcatton. 
in  a  case  where  the  adverse  party  la  entitled  to  a  yerlQed 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
wiih  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  eli-cts  ao  to  do, 

}  S29.  WliFB  defendant  not  eicoaed  fFom  TeFltrlnC 
aaaner  to  ehaFitc  ot  (rnad. 

A  defendant  is  not  excused  from  verifying  his  answer  to  n 
complaint,  charging  him  with  having  confessed  or.  auSered  a 
judgment,  or  executed  a  eonveynnce,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  property, 
wilh  intent  to  hinder,  delay,  or  defraud  his  creditora;  or  with 
beiiis  a  party  or  privy  to  such  a  trnnsactian  by  another  person. 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  wliatever,  afTecting  a  right  or  the  property  of  anotber. 
BatMUnce  nt  2  B.  S.  1T4.  1  41  (2  Edm.  1S1>,  iDd  L,  ISSa,  ch.  14,  I  1 
(4   Sdm.    UIJ. 

I  S30.   [Am'd,   in77.]    Private  ■tatntei  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom. 
It  is  sudicient  to  desijcnate  the  statute  by  its  chapter,  year  ot 
passage,  and  title,  or  in  some  other  manner  with  convenieni 
certainty,  without  setting  forth  any  of  the  couteats  ther«^ 

Ob.   Prk.,    i   in,  in'd. 
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tOXI.  tAu'd,  HKM.l    Aoavant,  k*w  vlt^^**^I.     Bill  ot  par. 

It  JB  not  Decrsaarj  tor  a  part;  to  set  (orlli.  in  a  pleading,  111* 
itFniB  of  an  account  therein  alleited:  but  in  thot  case,  he  luUHt 
driiTPT  to  tbe  adverse  party,  within  ten  days  after  a  wrilitu 
demaud  thereiif,  a  copr  ot  the  account,  which,  if  llie  picudiug 
is  verlGed.  must  be  Ttrified  by  his  affidavit,  to  the  effect,  thai  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  perBocial 
knowledKc  of  tile  agent  or  attorney  for  the  party,  or  Ihe  parly 
I*  Dot  within  the  county  where  the  attorney  rmides,  or  caiiuble 
of  maicing  the  afUdavit.  by  the  aflldafit  of  tbe  agent  or  attorney. 
If  he  fails  «u  to  do,  be  in  prcciuded  from  giving  evidence  of  Ihe  ai- 
count.  The  court,  or  a  judge  authorized  to  miike  an  order  in  the 
action,  way  direct  the  party  to  deliver  a  further  nceiiunt,  where 
the  one  delivered  in  defective.  Upon  appliciitiun  in  any  cOKe.  tbe 
(.iinrt,  or  a  Judge  authorized  to  make  an  order  In  tbv  nctioii,  uiuy, 
upon  noti<«.  direct  a  hill  of  the  particulars  of  tbe  clnim  ot  cither 
party  to  be  delivered  to  the  adverne  party,  and  In  cene  of  default 
the  court  Khnlt  preclude  him  frtnu  giving  evidence  of  the  part  or 
parts  of  hiH  aOlrmative  allegatiMi  ot  nbich  particulars  buve  uut 
been  delivered, 

Co.  Proc.,  I  159,  tm-d;  L.   1904.  eb.  WO.     rn  elTett  April  23,  WOl. 

I  toa.  Jadsneal)  how  pleaded. 

In  pleading  a  judgincut,  or  other  detemii nation,  ot  a  court  or 
officer  of  special  jurtsdictioQ,  U  is  not  oecyiisnrr  to  Ktaiv  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  parlj  pleading  must,  on  tbe  trial,  catab- 
liiih  the  tacts  conferring  jurisdiction, 

I  B3B.  CandltlOBB  prevedeatt  hair  pleaded. 

la  pleading  tbe  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  neeeeanry  to  state  the  fnctB  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  lie,  or  the  pemoD 
whotn  he  represents,  duly  perrormed  all  tbe  conditions  on  hlH  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establlab 
performance. 
Id..  pmR  of  i  laz. 

I  S34.  lUBlroiBeiit  foF  pai-ment  «f  uoiieyt  how  pleaded. 
Where  a  cause  of  action,  defence,  or  counterclaim',  is  toiiniled 
upon  an  instrument  for  the  payment  of  money  only,  tbe  party 
may  set  fortb  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  clBims.  Sach  an  allegation  Ih  eciuivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  lart  or  I  1S2,  sm'd.     Bet  |  leiT. 

i  S8S.  PleadlnK-'  In  Hbel  and  ■lander. 

It  is  not  necesBary,  in  an  action  for  liltel  of  Blunder,  to  stote, 
in  the  complaint,  any  entrlnsic  tact,  for  the  purpose  of  showing 
the  application  tb  the  plaintiff,  of  the  defantntory  matter;  but 
tbe  plaiutitf  may  state,  generall.v,  that  It  was  published  or  spoken 
concerning  him:  and,  if  that  nlleeation  is  controverted,  the  plain- 
tiff must  cBtabllsh  it  on  the  trial.  Ip  such  an  actio>v  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  be 
has  pleaded  or  attempted  to  prove  a  juatifiuaCioa, 

II. .  I  IM. 
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Id  an  action  to  recover  damagea  for  tbe  breach  of  a  promiw 
to  many,  or  for  a  peraonat  injorf,  or  an  injury  to  pro^rty, 
tbe  defendaot  may  prove,  at  the  trial,  lacts.  not  amouBtlnf  to 
a  '  total  defence,  tendfng  to  mitigate  or  otherwise  rednc«  tbe 
plaintlCfB  damagee,  if  tbey  are  set  forth  In  the  aoawer,  either 
ivith  or  without  one  or  more  defencea  to  the  entire  cauae  vt 
'  action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  Inqniry  to  aaoertain  the  «mot:iit  of  t)u  plakr 
(iBTa  damages,  proTe  facte  of  that  deaciiptlon. 
I  Bsr.  [AiB*d,  1BT».1    PrlToloaa  pleadlwi  kow  dlavaaed 

If  a  demvrrer,  answer  or  rt^ly  ia  frlToloae,  the  party  prejn- 
dkcd  thereby,  npon  ft  prcTlous  notice  to  the  advene  party,  of 
n»t  leas  than  fiv<>  daya,  may  apply  to  the  court  or  to  a  iudge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  applicRtion  in  denied,  an  appeal  caanot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
do«H  not  prejudice  any  of  the  aubneqaent  proce«dingB  of  either 
party.  Coats,  as  upon  e  motion,  may  be  awarded  upon  an  appH- 
catioQ  pursuant  to  this  section. 
Co.  Proc.,  I  M7. 

I  68S.  Sha.aa  dcfcne«  to  be  strlekea  ant. 

A  sham  anawsr  or  a  sham  defence  may  be  atricken  OQt  by  the 
court,  upon  motioa,  aod  upon  audi  .temu  as  the  court  deems 
Just. 
Id.,  I  1S2.  isi'd. 

I  039.  Material  TarlaneeBi  havr  provided  for. 

A  variance,  between  an  allegation  in  a  pteadl^  and  tbe  proof, 
is  not  material,  unleaa  it  has  actually  misled  tbe  advene  partr, 
to  his  prejudice,  in  maiatalbing  his  action  of  defence,  upon  th« 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact,  , 
and  tbe  particnlars  In  which  be  has  been  misled,  moat  be  proT«d 
to  tbe  satlslRCtion  of  the  court.  llieTeiipoa  the  court  may.  In 
ita  discretion,  order  the  pleading  to  be  amended,  upon  anch  terns 
as  It  deems  just. 

I  S40.  iH^Aterial  varlancea)  ko-w  provided  Cor, 

Where  the  variance  is  not  materisl,  as  prescribed  tn  the  last 
section,  tbe  court  may  direct  the  fact  to  be  found  according  to 
the  evldeuce,   or  may  order  an   immediate  aqiendmeot,   without 

Id.,  I  im 

I  B41.  'Wbrnt  to  be  docnaad  •  laUare  of  pr*«f. 

Whero,  however,  the  allegation  to  which  the  proof  is  directed, 
,  Is  uaiwoved,  not  in  aoroe  particular  or  particulars  onljr,  but  in 
'  its  entire  scope  and  meaning,  it  Is  not  a  case  ot  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 
Id.,  I  1T1. 

f  14a.  [Am'd,  189T.]    AneBdmeats  ot  eoarae, 
'Tithin  twenty  days  after  a  pleading,  or  the  answer,  demnrrer 
OF   reply  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  It  expires,  the  pleading  mej  be  ODce  tmeaded  b;  tbe 
partj,  of  coarse,  witbont  cobIb  and  without  prejudice  to  the  pro- 
ceediogB  alread]!  bad.  But  it  it  fa  uttdc  to  appear  to  tbe  <!Ourt 
that  the  pleading  was  amended  (or  tha  purpose  of  delay,  and  tb>t 
tbe  adverse  pan;  iv-iH  thereby  lose  the  benefit  of  a  terra,  for 
which  the  cmum  ia  oi  mMj  be  noticed,  the  aioended  pleadiur  mar 
be  atricken  out,  or  the  pleading  maj  be  restored  to  ita  orjgiaal 
form,  and  auch  temiB  imposed  bb  the  court  deems  Just. 
Co.   Proc.,  put  ot  I  ITS,   KnudaUBd:  L.   ueT,  eb.  470.     Id  Htttt  Sept.   1, 

I  (MS.  Ameaded  plcadlas  to  ke  aerTed)  >Biwer  tkercto. 

Where  a  pleading  is  amended,  as  pcearribed  in  the  last  section, 
a  copy  thereof  must  l>e  served  upon  the  atlornej-  (or  the  adverse 
party.  A  failure  to  demur  to.  or  answer  the  amended  pjeadinn, 
within  twenty  dara  IbereKfter,  has  tbe  same  effect  as  a  like 
(ailare  to  demur  to,  or  auBwcr  the  original  pleading. 

Id.,  put  (•[  I  172.  and  of  I  IM. 

I  B«4.  [Au-d,  IHTT.]  Sn»»l*meHtiil  »le««la«B. 
Upon  the  application  of  either  party,  the  court  may,  and,  Id 
t  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  coniplaint,  answer  or  reply,  alleging  mnte- 
rial  faets  wbleh  ocenrred  after  his  formec  pleading,  or  of  which 
he  was  ignorant  when  it  was  aiade;  Including  tbe  judgment  or 
decree  ot  a  cotapMCDl  court,  readeccd  after  the  comnKneemeDt 
of  the  action,  determining  tbe  matters  Id  cootroversy,  or  a 
part  thereof.  Tha  party  may  app^  for  leave  to  make  a  supple- 
meBtal  pleadiog,  either  In  addition  to,  or  in  place  of.  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  net  affected  by  the  supplenaental  ptcading:  but 
the  right  of  the  adverxe  party  to  have  it  vacated  or  net  aside, 
depends  upon  the  cases  presented  by  tbe  original  and  eupplementai 


I  IMS.  (Aai'd,  187T.]    Hotloa  to  strike  ont  IrreleTaat,  etc., 

Irrplevaot,  redondaat,  or  ecandaloaa  matter,  contained  in  a 
pleading,  may  he  stricken  ont.  upon  the  motion  of  a  peram 
■ggrieved  thereby.  'Where  gcandalous  matter  is  thus  atricken 
ont.  the  attorney  whose  name  Is  subacribed  to  tbe  pleadinK  maj' 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  toay  be  punished  as  a  contempt  of  the  coort. 

Id.,  I  ISO,  un'd.    Set  Bole  22. 

I  S4a.  lAm'd.  I87T.7  Indeflnlte  or  nacertaln  allesatlOBS. 
Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
big,  are  so  iudc&nUe  oriuncertain  that  the  prerine  mcoDiug  or 
■ppUcatioD  thereof  is  not  apparent,  the  court  may  require  the 
pieading  to  be  made  de^oite  and  certain,  by  auendmeat. 

Id..  Dsrt  of  i  ItD,  ■»'«. '  Sm  Bnit  13. 

i  B«T.  IRepealwl  to  18T7.1 


D,mi,.=db,  Google 


gg  64S-tt  ARREST  AND  BAIL.  c.  7,  t.  I,  a.  1 

CHAPTER  VII. 
Geaeral  Provisional  Remedies  in  an  Action. 

TITLB    L-ln»M,F«adlBCtk«telto*,MlFneM«las>nMrtaH>> 

IITLI  n— IiJiBctloa. 

nriE  ni.-  AlUehacat  af  Pnytrtj. 

TITLE  IT.-  Oth«rPTOTl>laa>1B*B«dl<iifi*B*nludMlae«naawuPnTlKloBa. 

TITUI  I. 
Arreat,  panding  tlie  action,  luid  proceeding  theraupon. 

3.  QriDlLng.  tiefuIlBg,  uid  Tiritlni;  or  modlfyllia  tbe  order  at  anrvt. 
a.  DlKiiariin«  th«  dcrvniUnt  upon  ball  or  dcjndt;  JnalUlcatlra  oC  tka 

ban   and  dlspDaliUiD  nf  lUs  depMll. 
i.  Ctaiisliw   and   dIacharvlDg   baU. 

AATm.E  FIK9T.> 

of  arrest  map  tx 
liable  to  arrett. 

S«.  IMS.  No  penon  t»  be  aimted  In  rMl  ptomnllnaa.  wttkoat  ■  atatatoar 

B4S.  when  Cba  Tight  to  arresr  dep^nijg  opon  tbe  natun  of  the  actlofi. 
&M-  When  the  rl^bt  to  arreat  depends  partJj  npon  extrinale  facta. 
SBl.  Order,    wben    aod    wbere   grsntedi    wbeu    of  ilsbt,  and    wtian    dOa- 

UBS.  Women  not  to  b*  arrealed.  ei«pt.  Me. 

DM,  Idkii,    Inpatlc.    or    IDfant    ooder    fourteen,    If  arreated,   to    bt    Ma- 

BCC.  Psraoii   (ued   In  I  repreaentallTe  capacltr.   Dot  to  be  trceated. 
I  54H.     [Am'a.  ^HTT.^ 
prveeedlnva,    ^ItlioDft 
ahollBlied. 

A  pi^raon  shall  not  be  arrested  Id  a  civil  aptlon  or  special 
pnweedinK,  except  ae  prL-acribed  b;  statute.  The  writ  of  ne 
exeat  is  hereby  Bboliabed, 

I  S48.  [Ain'd,  IHTT  and  1880.]  Wbea  the  rlgbt  te  krvvst 
dependii  upon  the  JaAtiirc  of  tlie  actltm, 

A  defendant  may  be  arrested  In  an  sctioD,  as  prescribed  In 
tbU  title,  where  tbe  notion  is  brought  for  either  of  the  fotlowlng 

1.  To  recoTer  a  flne  or  penalty. 

2.  To  'lecoTer  dsTDagefl  for  a  pereoual  Injur;;  an  Injttry  to 
proi>erty.  iucludinx  the  wrongful  takini^.  detentioD  or  conTerahm 
of  personal  property;  breach  o^  a  promise  to  marry;  miscondnet 
or  Deflect  in  office,  or  in  n  professional  emi^oymmt;  trsod;  or 
deceit,  or  to  recover  a  chattirl  ^here  it  Is  alleged  In  the  comptmlnc 
tbnt  the  cbattH  or  a  part  (hereof  has  been  concealed,  removed 
or  dwpoBed  of  so  that  it  cnnnnt  be  fonnd  or  taken  by  the  aherfff 
and  n'ith  intent  that  It  sbonld  not  he  so  found  or  taken,  or  to 
deprive  the.  plaintiff  of  the   benefit   thereof;   or   to  recover  for 

•  8m  Law*  1B88,  eh.  mt. 
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moDPr  received,  or  to  recover  proiierty  or  damagcB  for  the  con- 
TervioQ  or  misapplication  ol  property  where  It  ie  ■llcenl  in  the 
complnint  thnt  the  money  wns  received  or  the  properlj  hbs  em* 
b<-zxled  or  rrandnlently  miewyiplipd  by  a  public  officer  or  by  an 
attorney,  Mlicitor  or  coonBelor,  or  by  an  oAioer  or  a^ent  of  a 
corimration  or  banking  asHociation  in  the  course  of  his  enploy- 
ment,  or  by  a  lactor,  agent,  broker,,  or  other  ptToon  in  &  fiduciary 
capacity.  Where  Buch  allegation  la  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  ig  not  a  bnr  to  the  new  action  to 
reoover  the  oioney  or  chattel. 

3.  To  recover  money,  fnnds,  credits,  or  property,  held  or 
owned  tiy  the  State,  or  held,  or  o n' a ed,  -  officially  or  otherwise, 
for  or  fa  behalf  of  a  jiublic  or  governmental  intercEt,  by  a 
municipal  or  other  public  corporation,  Iward,  officer,  costodian 
a^enn',  or  agent,  of  the  State  or  of  a  city,  county,  towD,  villaiie, 
or  other  dlvialon,  inbdiviBion,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  rieht,  obtained,  received, 
converted,  or  diipoaed  of,  or  to  recover  damagea  for  go  obtainhiK, 
rpcelTtng.  payinjt,   converting,   or  disfmsing  of  the  same. 

4.  [Added,  IBTiip  aiH-d,  iHS<i.]  In  bu  action  upon  contract. 
ezpreaa  or  Implied,  other  then  a,  promiHe  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  wbb  'KUllty  of  a 
frand  in  contracting  or  Incurring  the  liability,  or  that  he  has 
■incp  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  hts  property  with  intent 
to  defrand  his  credltoid,  or  is  abont  to  remove  or  dispose  of  the 
same  with  like  intent:  bnt  where  snch  allpgation  is  made,  the 
nlaintlff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  jadgment  for  the  defendant  '.j  not  a  bar 
to  a  new  action  to  recover  npon  the  contract  only. 

C*.  Pfoc.,  I  ITD,  tm'a;  L.  1S86,  ch.  6M. 

I  BBO.  [Am'd,  IHTT  and  IKM.]  When  the  rl«ht  to  arrest 
depend ■  vartlj-  awoB  cxtrlnslo  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
jndcment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  ia  not  n  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  tberofrom. 
by  reason  of  which  non-residence  or  departure  there  is  dangi'r 
that  a  judgment  or  an  order  requiring  the  performance  of  tlie 
act  will  be  rendered  ineffectual. 

Bobatltiita  tar  put  <K  I  ITD,  On.  Ttoc. ;   L.   isse.  «b.  672. 
I  GSl.     [AM'd,    IS7T  and   188S.1      Order   when   and    vrhcro 
graatedi  when  ef  rlsht,  and  when  dlBoretlonarr. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
he  granted  only  by  the  court.  Is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment. 
milesa  an  appeal  from  tJie  judgment  is  pending,  upon  which 
Kcority  baa  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  In  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
bnt  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

u  U88.  ch.  m. 

I  BBS.    Poreln  fadSKcnt  not  ta  affect  rlsht  to  arrest. 

Hie  recoverr  of  Jtidment  In  a  conrt,  not  of  the  State,  for  the 

auDe  canae  of  action;  or.  where  the  action  Is  founded  npon  fraud 
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or  deceit  for  the  price  ur  valae  of  th«  propertr  obtaJned  tberebr; 
does  not  Affect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
•a  preacribed  in  this  title. 

I  VOL  [An'4,  I8TT.J  W««d*b  aot  to  fee  arr«at«a,  exempt. 
Me. 

A  troman  cannot  be  arreated,  as  preacrib^  in  this  title, 
except  In  a  caae  where  the  order  can  be  granted  onir  br  the 
court;  or  where  It  appears,  that  the  action  la  to  recorer  damage* 
for  a  nllfal  injur?  to  [>erBon.  character,  or  property. 

E«A  atataae»  at  Oa.  Pm.,  |  IIS. 

I  BS4.  [Aia*4,  IBTT.]  Idiot,  iBnatle,  or  lB<«>t  «»d«P  fovr- 
(oeM,  tt  opreated,  to  be  dlaclwPKed. 

A  lunatic,  an  idiot,  or  an  Infant  under  the  age  of  fourteen 
reara,  if  arreited,  may  be  discharged  from  arrest,  as  a  prlri- 
leged  person,  in  the  discretion  of  the  court.  The  application 
for  hie  diaciiarge  may  Im?  made,  in  hia  behalf,  by  a  relative,  or 
by  any;  other  peraou  whom  the  court  or  Judge  permits  to  r^re- 
aent  him,   for  the  purpose. 

I  5BK.    Peraon  aaed  !■  a  repreaoiitktlTe  cKpaeltr,  not   to 

A   peraon    prosecuted    in   a   tepreseDtatiTc   capacity,    as    heir, 
ezecntor,  admiDistrator,  legatee,  deTisee,  next  of  Icin,   asslKcee, 
or  trustee,  cannot  be  arreited,  as  prescribed  In  this  title,  except 
(or  his  personal  acL 
lIoMUM  Bpm  S  a.  H.  SU,  I  >  (1  Uai.  NU- 
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ARTICLB  SHOOXll. 

Oramttng,  eaaeutbig,  owl  *'*^^^"P  <"*  Kod^j/btg  Ou  order  of 

■m.  nt.  Older  napdNd  tot  tttmkt  how  citotod. 
HT.  PHBf  '■iwwirr  10  pi«RU*  oHltr. 
Ml.  WiMB  oMcr  nai  b*  craatM;  (Sect  of  ccmpUlM  MbMaaaBtlv  mill 

MW.  Id.i  gSH  Dfur  at  *iTeft  cniDlad  ln>  u*  cout. 

ta.  CaotiRita  M  tto  oi4*ri  to  vIhhi  dlndtd;  wban  to  bt  BWntad. 

M2.  Ooplo'^of  tapan  t«  »•  OoUrtnd  to  dMosdul;  orltlBali  to  ba  OM. 

Mi.  AiTMt:  tow  Bida. 

BM.  0«B«*1  iiHTlalon  m  t*  iititUoga  tnm  arist;  dlicauai  at  |>H*ll«tM 

MB.  PriTUcn  of  eillMni  of  onirti. 

BM.  DcftDdaBt  irrtaMI  to  bmn  iwvntr  Otn  to  inmr. 

IMrr.  Wb«i  ■pnUeatlaB  to  In  guds  to  nnt*  otdar  of  amat.  wte, 

M8.  Bar  awT  to  vbon  appllntlaa  mnat  ba  laada;  opportin  tt  br  MOT 

Ba»«n.  [Uuamcd.] 

STS.  ■opemMiA  ddIom  dettwlani  la  cluir(«l  Id  oaeatlaD,  ale. 

I    NM.     [An'd,    18TT.]       Ord«F    T««Blrcd    for    Srrcat)    haw 

order  for  tbe  MTest  of  the  deteuduit,  «xMt  ■>  odMrwtoe 
. .  ribed  in  section  Ave  hnndred  and  Sfty-one  of  ttila  act,  miut 
obtained  froiD  m,  jiMte  of  tbe  court  In  whicb  the  action  !■ 
Dfon^t,  or  from  any  countr  !]iidf«. 
On.  Pne.  I  Ua>  Baa  H  •(>•.  «■  uA  1M>.  VWt- 

1  BUT.    [AM'fl,  18TB.]      Prmif  Meeeammrr  to  vritoaro  ordar. 

HpeciBed  in  leetion  Bts 

.         .  ._.'  of  thU  act,   where  it  appears   bjr  tte 

affidavit  of  the  plaintiff  or  any  other  penoD.  that  a  inmcient 
catue  of  actioQ  exists  against  tbe  defendant,  aa  prmcribed  In 
that  section.  It  may  be  granted,  in  a  case  ipecifled  In  section 
flvB  hundred  and  Bttj  of  this  act,  npon  the  iibe  proof  that  a 
sufficient  canse  of  action  ezista  against  the  defendant,  as  pre- 
■cribed  in  tliat  section,  and  of  the  other  matters,  extrltiaic  to 
the  canse  of  action,  specified  In  that  section.  The  «ffldaTlt 
SUIT'  also  contain  any  atatetoent,  tending  to  determine  the 
•BoaDt  of  baU  to  be  reqwred. 

U.,    I  ISI.  wltli  modUleatlaaa. 


Subject  to  the  pnrrfslans  of  the  last  preeedini;  KCtton,  tbe 
order  may  be  gisnted  at  anj  time,  after  the  commencement  of 
tiM  action.  It-mar  also  be  Ranted  to  acGompan;  the  snm- 
ntooM,  bnt  at  any  time  after  Ae  SHng  or  service  of  the  com~ 
plaint,  the  order  of  arrest  mast  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
qnired  by  aection  ftre  hondred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filinit  or  service  of  the 
complaint,  the  court  before  granting  tlie  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
eonftrm  to  the  allegations  reqnired  in  subdivisions  two  and  four 
of  MOtloo  Ave  bnodred  end  forty-nine  of  this  act 
U.,  I  Wl  L.  UM.  ck.  m. 

Ml 
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I  508.  lAM'd,  IB70.]  Secnrllr,  npon  order  or  arrest 
matle  by  indsc. 

Except  where  C  >  actioa  ia  brought  for  a  cause  Bpet;[&eil  in 
BDbdiTlBiou  third  of  section  fire  hnodred  and  fortj-nlne  of  thU 
act,  or  ill  a  esse  n  here  it  is  apcciaily  prescribed  by  law  that 
aecurity  ma;  be  diapeDsed  with,  or  the  aecuritf  to  be  n^ea  ia 
B|H>cially  regulated  br  latv,  the  judge,  befure  he  grautA  the  order, 
must  require  u  written  uudertaktug  oq  the  part  of  the  plaintilL 
with  two  BuQicient  sureties,  to  the  t'CTect  that,  if  the  defendant 
recovers  judgnient,  or  if  it  is  Gunlly  decided  that  the  plaintiff  was 
not  entitJed  to  Ihe  order  of  arrest,  the  plaintiff  will  pay  all 
t'OMts  which  may  be  awarded  to  the  dcfendaat,  and  all  damagca 
which  he  may  Guatain  by  rpason  of  the  arreit,  not  exceedlnK 
the  sum  specified  in  the  UDdert>ik:De,  whicb  muet  be  at  least 
eqQal  to  one-teuth  of  the  aiuouut  of  bail  required  by  the  order, 
and  not  lesa  than  two  hundired  and  fifty  dollars. 

Oo.   Frae..  p«t  of  |  IBI. 

i  DUO.    Id-t  upon  order  of  arreat  sranfed  tor  tbe  aoart. 
Where  the  order  con  be  granted  only  by  the  conrt,  an  under- 
taking on  the  part  ot  the  plaiiitifE  may  be  diapenaed  with.    If  It 
is   required,   ita   form,   and   the  setiirity   to   be  given  tbereupan, 
must  W  such  as  the  cotirt  preacribes. 

Coma  etN  td  •  ns  awt. 

)  BSI.  [Am'd,  ISTT.J  CaBtenta  of  (ke  oedeP)  t*  wkOBt 
tllrectedi   wtaen   to   toe    esecnted. 

The  order  mast  be  itibacribed  by  the  plaintiff's  attomer,  and, 
eicent  where  it  is  granted  by  the  court,  by  tbe  judge.  It  may 
be  directed,  either  to  thvsheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  ri-quire  the  sheriff 
forthwith  to  arrest  Ihe  defendant.  If  ho  is  fonnd  within  bis 
county:  to  hold  him  to  bail  in  a  specified  sum;  aud  to  return  the 
order,  with  bis  proceedings  thereunder,  as  prescribed  by  law. 
Tbc!  plaintlira  attorney  may.  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  witnin  drhich 
the  defendant  must  he  arrested.  In  that  case,  he  cannot  be  ar- 
rested afterwards,  under  the  satnc  order. 
O*.  Pnc,,  vnt  of  I  ISB,    iim'd.  Srr  {  SM.    Bfs  (1»  Rule  13. 

i  sea.  [Am'd,  1ST9.]  Copies  of  paper*  to  »e  delivered  to 
defendiint)  orlKlnnla  to   be   Bird. 

The  order  ot  arrest,  or,  where  it  was  gianted  by  the  court,  a 
certified  copy  thereof,  snbFcrilied  by  the  plalotilTs  attorney;  and, 
in  cither  chbc,  the  papers  opon  whiili  Ibe  order  *riis  grnnieS,  wlih 
the  uodertaking.  if  uny;  must  be  delivered  to  tlie  sheriff,  who, 
niMiu  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
'l%.-  papers,  upon  which  the  order  wa«  Rranted,  with  the  undvr- 
tiiking.  it  ciny,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  theri'of,  at  the  lime  preHcril)e<l  (or  filing  the  same,  in  sec- 
tion live  hundred  and  ninety  o(  this  act. 
Id.,  I  IM,  an'il  tu  lb*  addltlDB  (rf  th*  IsM  smttaM.  R««  |  EM.  Bm 
Blw  Bala  «. 

f  IMS.    Arrcati  how  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant 
if  he  in  found  within  bia  county,  and  keeping  hini   in  custody, 
until  discharged  by  law. 
Id.,  Int  cUusa  of  1   ISiC 
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I  804.     lAmfi,   lUDB-l      Ueaeral   prvvlBluii  aa   ttt   BrlvlleB« 

This  title  doci  not  abridge  or  aSect  a  privilofte  from  arrest 
siTen  b;  lan\  or  a  right  of  action  for  a  breach  thereof.  A  privf- 
keed  portion  is  entitled  to  hi>  diEcliurgpcl  from  arrest,  where 
other  provision  is  not  made  therefor  hy  law,  by  the  court,  or  » 
judge  thereof;  or  by  the  comity  iudBc  of  the  couuly  where  the 
arrest  was  made.  The  order  must  be  njade,  upon  proof,  by  affi- 
davit, of  the  facts  entitlins  the  applicant  to  the  diHcharge;  and 
the  arrett  and  dlscharjre  are  not  a  bar  to  a  new  arrest,  a.fter  the 
priTllege  has  ceased.  The  court  or  judge  may  make  the  order 
withont  notice,  or  may  require  notice  to  be  given  to  the  aherifC, 
or  to  the  plalntifF,  or  to  both. 

I..   IBBB.   di.  MS. 

I  BAB.    prlTllexe  nf  •Mccp*  of  aonrta. 

An  officer  of  a  court  of  record,  appointed  or  elected  pDraokat 
to  law,  ia^rivileyed  from  arrest,  liurinff  the  actual  Bitting,  which 
he  is  required  to  attend,  of  a  term  of  the  court  of  which  lie  is  an 
otKcrr,  and  no  longer:  but  an  attorney  or  coJinsellur  is  not  thus 
privileged,  uuless  he  is  employed  in  a  cause,  to  be  heard  at  that 

S  B.  a.  »0,  1  U  (2  SdD.  S0D1,  ■m-d. 
1    sa«.      Defcndnnt    aFrested    (a    have    tnentr    dara    to 

Bxeept  where  an  order  of  arrest  can  be  grauted  only  by  the 
court,  a  defendant,  arrested  before  auswer.  has  twenty  days, 
after  the  arrest.  In  which  to  answer  the  complaint;  and  judgment 
muBt  be  stayed  accordingly. 

Snliatltutea  tor  part  of  Co.  Frac..  f  1S3. 

f   ser.     [A»*il,   IST7.]      n-|>«n    nttylleatloa    to    be   nad*   to . 

Except  where  au  order  of  arrest  can  lie  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  iinal  judement,  or,  if  he  was  arrested  within 
tweoty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  .irrest,  apply  to  vnente  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  inereane  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  thofe  forma  of  relief,  to- 
gether, or  in  the  alternatiTi'.  In  n  case  where  the  ordiT  of  arrest 
can  be  granted  only  hy  the  couri.  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  Rnal  judgment. 

IsaK.  [Am'd,  1ST7.1  How  and  to  vrhom  appIlcaUon  mnat 
be  Biadet  a^pOBlDS  It  by  new  prsofa. 

An  application,  specified  in '  the  last  section,  may  be  founileil 
only  upon  the  papers  upon  wbiob  the  order  was  granted;  in 
which  ease,  it  nmst  be  made  to  the  court,  or.  If  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  conrt  or 
oat  of  conrt,  and  with  or  without  notice,  as  he  deems  proper: 
ond  the  application  must  be  heard  upon  those  papers  only.  Or 
It  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  If  the 
order   was  granted   by  a   judge   out   of  tourt,   to   any   judge   of 
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the  court,  npon  notice,  and  it  may  be  opposed  by  new  proof, 
by  atEdavit,  on  the  part  of  the  plaintiff,  tending  to  snutaiii  anj 
Bronnd  of  arrest  retired  in  the  order,  and  no  other,  unless  the 
defendant  relips  upon  a  discharge  in  banlcruptcy,  or  upon  B  dis- 
charge or  (>xoqerBiioa,  sranted  in  insolvent  proceedings:  to  which 
case,  the  plalntiS  mny  show  any  matter  in  avoidance  thereof 
which  he  niiglit  ahow  upon  the  triaL 
SobMltuic   ror  Oa.    Free,,  1  aOB. 

i  RTO.   [Repealed,  1877.] 

t  BTO.  lEepenled,  1877.] 

I  BTl.   [Repealed,  1877.] 

i   072.    [Am'd,  1R7T,    INM   Bad    ismt.]    SniranedeBB,   >■!•■■ 
drtpndBBt   !■    oharKed    l>    ezcentlaB,    etc. 

Except  in  a  case  where  nn  order  of  arrest  can  be  granted"  only 


by  the  court  if  the  plaintiff  niireasoiuihly  delay  the  trial  of  the 
action  or  neglects  to  enter  judtcment  therein  within  ten  days  nf- 
i  I  his  power  to  do  bo,   or  neglects  to  issue  executfon 


against  the  pernon  of  the  defendant  within  ten  days  n  .    . 

return  of  the  execution  ngainat  tlie  property,  and  in  any  evpnt 
nt^lecta  to  iKsue  the  enme  witliin  three  montlis  after  the  entry 
of  the  judBment.  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  au  action,  or  a  Judgment  cred- 
itor in  a  juilgment,  delays  the  enforcement  of  his  remedlea 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  In  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  sueh  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by 
virtue  o(  the  separate  mandates  In  the  different  actions,  the  de- 
fendant must  upon  his  npplicntion.  made  U[Hin  notice  to  the 
plaintiff,  be  discharged  from  custody  if  he  has  already  been  taken 
under  the  mandate  against  him  In  such  action:  or  if  he  has  not 
yet  been  imprisoned  therein,  be  relieved  from  ironriaonment  by- 
virtue  of  such  mandate,  b.v  the  court  in  which  the  action  was 
commenced,  unless  reasonable  cause  Is  shown  why  the  applica- 
tion should  not  be  granted.  A  derendant  discharged  as  pre- 
scribed in  this  section  shall  not  be  arrested  upon  an  ezccntioti  ia- 
■ned  upon  Ihe  judgment  In  the  action. 
Co.  Pioc..  part  Of  I  S8S,   im'i;  L.   18SS.  cH.  ST2. 

1S4  • 
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ARREST  AND  BAIL. 

ARTICLB  THIRD. 


he.  BT3.  DetendaDt  t(    ._  .  . 

nT-i    Wbtn  ilcteiHUnt  mn;  elect  to  glia  bad.  ata.,  oc  band  tor  Ubertlw. 

pnint:,  tte.j  « 

QusUBoUom'oi'Uu!"   ""    """"""*• 

JiuIUcaUiHi   Of  tuUl. 

AlloniiMe  or  ball. 

Deposit  of  aoBer  iritb  ibcrUt. 

Pajment  of  deport  lata  coort  bj  tbtiUt. 

SubnltuOiic    ba)l     tur    dfpualt. 

How    OepoiM  aimrammA'  nf. 

WbCD  depoalt  b 


I  073.    Defendant  to  br  dlacharired  oa  ball   bp  deposit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  whera 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  eaii', 
Bt  any  time  before  eiecutlon  aRAintit  hia  person,  must  be  dis- 
chirRed  from  arrest,  either  upon  xlTiuK  bail,  or  upon  depoElting 
the  Eam  specified  in  the  order  at  arrest.  The  defendant  may 
slie  bail,  or  make  the  denoflt.  immediately  npon  bin  arrest,  at 
any  honr  of  the  day  or  night;  nnd  he  must  have  reasonable  op- 
portunity to  aee*  for  and  to  procure  ball,  before  being  committed 
to  jail. 

Co.  Pnc.,   I  IM,  im'd.    gee  post.  )  ITOe. 

I  5T4.  'Wben  defendaal  aiar  elect  (a  kItb  ball,  etc.,  or 
bead     (or    liberties. 

Where  the  defendant  Is  actually  confined  In  the  jnii,  by  vir- 
nie  of  an  order  of  arrest,  and  final  or  interlo<nitary  judjciaent  has 
been  rendered  against  him  in  the  action,  but  an  execution  ngainat 
hli  person  haa  not  been  issued,  be  may  elect,  either  lo  Rive  a  bond 
for  the  libertiea  of  the  jiLil,  or  to  give  bail  or  make  a  deposit,  u 
prescribed  in  this  article. 

I  STB.     Uadeptaklair  ot  the  ball)  what  to  contain. 

The  defendant  may  give  bail,  by  dcliTering  to  the  sheriff  a 
wrillen  nnderlaking,  in  the  sum  specified  In  the  order  of  arreat, 
necnted  by  two  or  more  auflicient  bail,  stating  their  places  of 
reeidenee  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  tbe  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  In  an  order  or  a  judgment,  requiring 
Ma  to  perform  the  act  specified  in  the  orcler;  or,  in  default  of 
liis  BO  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  wID 
deliver  it  to  the  plaintiff.  If  delivery  thereof  Is  adjudged  in  the 
Ution,  and  will  pay  any  sum  recovered  agalnsHiim  in  the  action. 


'  IcnT  Id  eocraastiif  for  "  *eek." 

"  wgfd  <'  tb«  "■  ra»lt«d  br  tmi  Id  encrcnlot 
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3.  In  an.v  otber  cftHe.  tbet  the  defendant  will,  at  nil  tiiDefi, 
remlt>r  himself  nmennhle  to  iiny  mandate,  whicU  mny  be  issned 
to  pnforoe  r  Raal  Jnd:{n-^)it  against  him  in  tbe  action. 


. , ,    .     Inatlon    of  pp»«o«iii    ottered   ■■ 

If  in  not  iiecPRMirT  tltnt  the  iindprtahinjc  sliniiM  be  arproTcd. 
or  ncmmpanfed  with  un  nIBdavif  of  jnstifientlon  of  the  bail.  But 
the  offleer.  taking  thi'  ncknowleilmutnt  of  tlie  nndorlnkinB,  mii^l, 
if  th*  nheriff  po  rwintreii,  pxnniine  under  oalh,  to  a  Tensonnble 
extent,  fhe  penions  offerinft  to  heeomo  hail,  enn<H'rninR  their  prop- 
erty and  their  circniUBtoncea.  The  exaniinatirin  ninst  be  remn^ 
to  writing,  BUbseribi'd  by  the  bail,  and  attached  to  tbe  under- 
taklDg. 

From  2  R.  B.  3Sa,  1  SO  ra  KAn.  SMI), 

t  B7T.  lAai'd.  IHTft.l  PtlliiK,  ete„  «t  pK*»rsi  plaliMlO 
■  rcpptnnet  or  rejHtlon  of  ball. 

Within  three  ila.TS  after  bail  ts  t(iven.  the  ^enS  ninat  deliver  to 
the  plaiiiliff's  attoniej'  mpies.  oertified  by  him,  of  Ihe  order  of  ar- 
reft.  return  and  undertaking.  The  plaintitTa  nltorney,  within  ten 
days  thereafter,  must  serve  upon  the  sherifF  .a  nntiee  that  he 
doex  not  nerept  the  bail:  otherwise  he  ii  deemed  to  hate  accepted 
them,  and  the  nherifT  Is  exonerated  from  liability. 
Co.   Piw,.  (  JM.  am-a. 

I  STC  Native  at  Inntlflvatloai  ncn  nudertaktus.  If  otKcr 
ball  In  Rlvc-a. 

Within  teu  days  after  the  reeeipt  nf  the  notice,  the  sheriff  or 
Ihe  defendant  mny  aerve  upon  the  plnintifTs  attome.v,  notice  of 
the  jiiatiScntiou  of  the  same  or  other  bail.  Bpeolf}-tn|t  the  place 
of  rcsidenee  and  occupation  of  each  of  the  latter,  before  n  judee 
of  the  court,  or  a  county  judse,  at  a  specified  time  and  place;  the 
time  to  be  not  Icnh  than  fii'e  nor  more  than  ten  dayn  thereafter, 
and  the  place  to  he  wtlhin  the  county  where  one  of  the  hail  re- 
aides,  or  where  the  drfendnut  was  arrested-  If  other  bail  are 
(riven,  a  new  undertnkinE  must  be  execnted,  as  preswHbed  in  sec- 
tion 575  of  this  act. 

I  an.    ItnBllAendonn  nf  ball. 

Tbe  qnalilicntions  of  btfil  are  as  follows; 

1.  Each  of  them  m.ist  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  Ihe  sum  specified  in  the  order 
of  arrest,  eiclusive  of  property  exempt  from  execution:  but  the 
judge,  on  justification,  may  allow  mure  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  sficcified  in  the  order.  If  the 
whole  jnstilication  is  equirnlent  to  that  of  two  sntHclent  bail. 

Id..  I  iw.  .m-d. 

I  580,    JnattfleatloB  of  ball. 

For  the  purpose  of  juRtification,  each  of  fhe  b-iil  must  attend 
liefore  the  judge,  at  the  time  and  nlu<'e  mentioned  in  the  notice, 
and  Im-  esamineii  on  oath,  on  the  part  of  the  plaintiff,  touching 
hia  BUlBciency,  in  such  manner  as  the  judce.  in  his  diacretton. 
thinks  proper.  The  judge  may.  In  his  discretion,  adjourn  fhe 
examinntirai  from  day  to  day,  until  it  U  ronipleled;  hut  siteh  an 
udjonrnnipnt  must  alwaya  be  to  fhe  next  jndlcfal  day,  unlcas  by 
consent  of  parties.  If  required  by  the  plnintifTs  altoniey.  the 
examination  must  be  reduced  to  writing,  and  sabscribed  by  the 
bail. 

Cb.  PfW.,  I  196,  am'fl. 
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t  Bttl.    AlloiTKBPF  af  ball. 

If  the  judtre  finds  the  boll  »uflMMit,  he  iniwt  annex  (he  exami- 
natlnn   tn   the   iinderlnkinR.   iiidorse   hid   allowance  Iherpoo,   and 
fTinse  them  to  be  filed  with  the  derk.     The  Rheriff  is  ther«tipon 
exonerated  from  liability. 
M..  I  IM.  mm'iL    Ste  [nit.  I  Hot. 
t  SSZ.   [AB'd,  10O4.]     Drftoalt  at  ntoaer  wtth  mbertB. 

A  defeadaiit.  or  other  perwui  arrtsted  or  nHathi>d  ou  oivil 
procv^as,  who  is  entitli'd  to  release  on  bail,  or  to  jail  liberties 
on  glvlug  the  UDdertakiiuc  required  iiy  8e<'lioB  one  hundred  aod 
6tty  of  thiH  a<4.  uiHj'  iriHteail  of  givinn  bail,  or  sneh  ondertali- 
iiiK.  deiwidt  wUb  the  ahfriff  the  i^aui  speeilied  iu,  or  endonied 
upiiii  Riirh  i)ro(.'eB«,  or  which  tuipht  be  required  iu  eucb  uniler- 
takiiii:.  The  Hheriff  iimHt  thervuixin  k'vc  the  priaoner  n  certili- 
eute  of  the  deposit  and  diHeharfn'  him  from  euHtody.  A  de|H>tiit 
BO  niude  iD  lien  of  an  undertaJiiiiK  for  jail  lih-rtien  niuitt  bo 
applied,  uuder  direction  of  the  court,  in  Ha  tiffs  etiiiir  of  any  jildg- 
meut  for  escape  of  the  prituuier  from  such  libertieH  aud  in 
payment  of  any  ei]H>iiiic  incurred  in  the  defeiiHF  of  an  aetiou 
for  such  escape^  and  thereafter  the  Rurplua,  if  any,  and  {n  case 
there  bna  been  no  fnt-fa  oKcapc.  the  whole,  of  anch  deposit  mnat 
l»e  refnnded  to  the  pr'aoner  or  his  repreneiitativp.  and  in  case 
of  A  aetHMiit  ii)  lien  of  hail  lyk  nltnchnient  aicninHt  the  person, 
it  nhall  abide  the  dii>posili«n  of  the  court,  or  a  Jodge  thereof, 
or  a  mnnty  jndfte. 

Id..  I  IDT.  am'A:  L.  lonj.  rb.  3S4.     ID  eSpct  Aprit  K,  100*. 
I  SSH.  pBTineiit  of  deroalt  Into  court  by  aherlS. 

The  sheriff  muBt.  within  fonr  days  nfter  the  depoKit.  pay  it  into 
court.  He  must  tiilte,  from  the  officer  receiving  it,  two  certifi- 
mlps  of  the  payment,  one  of  which  he  must  di^liver  to  the  plain- 
tiff, and  the  other  t.i  the  dcfondant.  For  a  defnnlt  In  maktngr  the 
payment,  the  offleial  bond  of  the  a^ieriff  may  be  prosecuted,  as  la 
nnv  oiht'T  case  of  dolinciuency. 
W.,  I  19S. 

I  SS4.    SabatltatlaK  ball  tor  dcpoatt. 

If  mouey  it  deposited,  as  prescribed  in  the  last  two  nectiona, 
hail  may  be  Riven,  and  may  juHtif.r  upon  notice,  at  any  time  be- 
tore  the  expiration  of  the  right  to  be  discharged  on  bait.  There- 
upon the  judge,  before  whom  the  iimtilicntiiAi  ia  had.  umst  direct, 
IB  the  order  of  allownnce.  thnt  the  money  deposited  he  refunded 
to  the  ilcteodant  or  bia  re  present  atlre,  and  It  must  be  refunded 


If  money  deposited  is  not  refunded,  as  prexcrihed  in  the  laat 
section,  it  ia.  in  a  eaiic  where  the  order  of  arrest  could  tie  granted  ' 
only  by  the  court,  aubject  to  the  direction  of  the  court,  as  justice 
reqnlm.  before  and  after  the  judgment.  In  any  olher  caae.  if 
it  remaina  OD  depoeit.  when  final  judgment  is  rendered  tor  the 
plaintiff,  it  mast  be  applied,  under  the  direction  of  the  court,  in 
■atiafaclion  of  the  judnnent.  and  the  anrplna.  if  any.  must  he  re- 
fnnded to  the  defendant,  or  his  representntiTe.  If  the  final  judg- 
ment ifl  for  the  defendant,  or  the  action  abates  or  is  diacontinned. 
Ibe  anm  deposited,  and  remaining  unapplied,  muat  be  refnnded  to 
the  defendant  or  his  representative. 
S'.'lflll(ut«  for  Co.  Proc.,  |  200. 

•»'  .GooqIo      . 
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i  RSfl.    Wbca  deposit  lo  he  paid  to  ■  third  pcrion. 

At  any  time  before  the  deposit  is  paid  into  court,  tile  dofcndant 
muy  deliver  to  the  sLeriff  a  ivrilten  direction,  to  pay  it  to  o  third 
pecEon,  therein  specified,  iu  tlie  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  espreasinR  any 
other  contingency.  The  direction  uiust  be  acknowledned  or 
proved,  anil  certified,  iii  like  nianuer  aa  a  deed  to  be  reeurded; 
and  the  sheriff  mnst  deliver  it  to  the  officer  who  receives  the  de- 
poBit,  who  must  note  the  subxtance  thereof,  with  tlie  entries  ot 
(he  deposit,  in  bin  bookn,  and  njion  the  two  pertificntes  of  pay- 
ment info  i^nrt.  The  money  thus  depoxited  is  deemed  the  prop- 
erty of  the  third  peiwin,  suhject  to  (he  plaintiff's  inferpBt  Ihenin, 
find  subject  to  the  riRhtB  of  a  creditor  of  the  defendant,  where 
the  direction  whh  (civen  for  the  purpose  of  hinderini!.  didayinir,  or 
defrauding  creditors.  The  money,  or  the  renidne  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  'ast 
two  sections.  It  ie  required  to  bo  refunded  to  the  defendant,  or  his 
representative. 

t  Kf)7.  [Am'd.  1RT7.1  Sheriff,  wheh  liable  sa  bnlli  bla  dla- 
eharare  from  liability. 

If.  after  the  defendant  in  nrrcslcd.  he  piicnpes  or  iK  rescued,  or 
the  bail,  if  any,  given  by  him.  do  not  JuHtlfy.  when  they  are  not 
nccepted,  or  if  the  sheriff  fails  lo  pay  the  deposit  into  court  as 
required  by  section  nS3  of  this  act.  the  sheriff  is  liable  as  bail. 
But  the  Hheriff  may.  except  in  an  action  to  recover  a  chattel,  dis- 
charge himKclf  from  liability,  by  the  giving  and  justification  of 
hail,  as  follows: 

1.  If  the  ease  is  one  where  the  order  could  be  Krauted  only  by 
the  court,  at  any  time  before  the  court  directa  the  performanct. 
of  the  net  spei'lfied  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  eiecution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Co.  Pnr..  I  201,  sm'a. 

I  S88.    Proreedlaao  on  JndRment  BKmlniit  aherlff. 
It  jadEment  is  recovered  afiainst  the  sheriff,  upon  his  liability 
as  bail,   and   an   expcution  thprenn   in  rptiirned   wholly  or  portly 
unsntiKfirtl.  ihp  offldnl  bond  of  the  sheriff  may  be  prosecnted,  aa 
In  nnv  other  case  of  delinquencv. 

W..   I  202.  , 

I  KSa.    Rail  liable  to  Hberiff. 

The  bait  taken  uiion  the  arrest,  unless  they  justify,  or  other 
bail  are  civen  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ases,  n-hich  he  sustains  by  reason  of  the  omission. 
KL.  I  203. 

t  SOO.  [An'd.  ISre.l    FIIIdk  iwpepB  If  ball  not  trlvea. 

Within  ten  days  after  the  defendant  is  arrested.  If  he  does 
■  not  give  bait,  or  if  he  gives  hall,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  ■rrest,  or.  where  it  was  granted  bv  the  enurt.  the  certified 
copy  thereof  delivered  to  him.  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted. 
and  the  undertaking  given  on  the  part  of  the  plalutiff.  Where 
an  order  of  arrest,  directing  the  nrrest  of  two  or  more  defend- 
ants, has  been  exe<iited  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  nrrest,  instead 
of  the  originnl. 

.   ;...  ...Gooylc 
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AttTICLB  FOtlRTB. 

Charging  ond  digekarging  bail. 


whire  principal  Is  Imprluned  on  crimlniil  cbus>. 


f  301.    When  detendont   may  be  mirrf-nilFred. 

Exc^t  in  no  action  to  recoTor  :i  chattel,  the  bail  may  Burrender 
tbe  defendftnt  in  their  owj;  exonpratiuu,  or  tbe  defendBot  may 
aunvnder  himself  jo  eioiii'rution  ot  tlie  bail,  before  the  expira- 
lioD  of  tbo  tim?  to  aaswcr,  in  an  nctlou  ncnintit  them.  The  aur- 
rendrr  must  be  made  to  the  :iLerlff  of  the  couuty,  where  the  de- 
fi^odant  was  arrcitpd. 
Ool   Pioe.,  I  188,  Ont  and  Ia*t  clsiwo*,  loi'd. 

(  Ssa.  Hair  ■arrendrr  to  ttc  unilCi  eionerntlOB  at  b»ll 
tberenpoii. 

Where  the  bail  Bunendcr  the  defetidant.  tlie  surrendn'  mnat  be 
made  in  the  following  mauuer: 

1.  They  must  tafao  the  defendant  to  thi>  sheriff,  and  require  him, 
in  writing,  to  take  the  deftnilant  into  his  eustody. 

2.  A  certified  copy  of  the  uiiilcrtnkiru  of  the  ball  must  be  de- 
IlTpred  ti>  the  iiheriff.  who  must  detain  the  defendant  In  his  cus- 
tody therenpon,  as  npou  the  oii^iunl  mandate,  and  must,  by  a 
certiBeate  in  writing,  acknowledge  the  Bnm^nder.  Upon  the  ap- 
plication of  the  bait,  made  upon  notice  to  the  i)laintiff'a  attorney, 
and  npoD  production  of  the  sheriffs  certlficnle  cud  a  copy  of  tbe 
undertaking,  a  judge  of  the  oonrt,  ov  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,    p*rt  ot   I    188,    ani'd. 

I  B98.    [Am'd,  1S77.]      Ball  aiB>-  srrrat  defendABt. 

Cor  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  jiny  time  before  tbe.v  are  finally  charged,  may  tbeiii- 
nelTes  arrest  him,  or,  by  a  writlen  authority,  iudorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  emiMiwer  another  person  to 
do  so.  and  one  or  more  ot  the  hail  may  tlius  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

U.,  i  ue.  smU 

9  1(94.    TolBBtnrr  nflrreaderi   esnnerBHaB  «f  ft«ll  there- 

Where  the  defendant  surrendern  liimwelf  in  exoneration  of  his 
bail,  tie  must  prenent  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writlD(f.  to  take  him  into  custody,  in  pioneration  of  his  bail. 
The  sheriff  must  detain  him  neeordingly,  as  jirescribed  in  anb- 
dirliloo  BeCQsd  gf  section  592  of  iliia  act;  and,  if  requested  by  the 
13V 
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btiU,  at  any  tiine  after  tb«  BUrreader,  the  Bh»riff  mnat,  bg  a  cer- 
tificate in  wrltiDg,  ackoowledge  tbe  BurreDder.  An  order  for  ex- 
oneration of  tbe  bait  maj  be  procured,  a*  pKBCtibed  in  Kction 
592  of  this  act- 

I  (tea.  RlBkta,  etc.,  at  «I>eri«  who  la  lUtkle  (of  lull. 

Where  the  sheriff  Is  liable  he  bfttl,  he  has  all  the  rights  and 
priTileges,  and  is  Bnbject  to  all  tbe  duties  and  liabilities  »f  bail; 
and  bail  Riven  bj  him,  in  order  to  dlacharge  himself  from  lia- 
bllitj.  most  be  regarded  bb  Ihe  bail  of  the  defendaat  in  the  ac- 
tion. But  thii  section  does  not  apply  to  sti  action  to  recoTer  n 
chattel;  or  to  a  case  n-bere  a  defence  arises  to  aii  artion  against 
the  bai!i  Iti  conseqiitynce  of  an  act  or  otniBsioa  of  the  sheriff. 

I  »9tt.  BaJlt  hair  proceeded  MKOtnat. 

In  cose  of  failure  to  comply  with  the  undertaking,  the  ball  may 
be  proceeded  against  by  action,  and  not  otherwise. 

I  S97.  CertHlB  esceatlonit  neeesB«.rr  feef«re  aatloa 
«C«liiBt  ball. 

An  action  may  be  brought,  as  prescribed  in  tbe  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  ufler  the  bail  hare  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  wns  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  broiiRht  thereupon,  at  any 
time  after  tbe  return,  wholly  or  partly  uiiKHtleficii,  of  nn  esecutton 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  urescribed  in  the  last  section,  until 
(he  following  reqnitiitea  nave  oeen  complied  with;  ■ 

1.  An  execution,  ogainst  the  property  of  the  defendant,  most 
have  bem  insued  to  the  sberiff  of  the  county  In  whi<4i  he  was 
arrested,  and  returned  by  tllut  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  Ad  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  bim  returned,  not 
less  than  Bfteen  dnys  after  its  receipt,  to  the  eflfect  that  the  de- 
fendant could  not  be  found  within  his  county. 

t  B.  B.  gsl.  1 31 C  Brtm  3971,  uo'd. 

f  BM.  nntr  •!  aherlfl  on  •nch  cueeotloma. 

Tbe  nheriff  must  diligently  endeavor  to  enforce  an  eiecittlon 
Issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withHtundiug  auy  direction  he  may  receive  from  tbe  plaintiff,  or 
his  attorney. 

%  KHO.  Defeneea  la  action  asalaat  ball. 

In  an  action  aftalnat  ball,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  io  section  five 
bundreii  and  niuety-seTen  of  Ibis  net;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion wax  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof, 
Id.,ia,ani'd. 

140. 
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1  SOO.  Belief  of  ball  wheie  prlnclpul  la  iBtprlBOnciI  oa 
erlmlnal   GtaarKC. 

If  the  dofendaat  In  the  orlfrlnal  action,  after  his  discharge  upon 
baQ,  is  Imiirlsoned,  either  within  or  witboat  the  State,  upon  a 
criminal  eharge,  or  a  conviction  of  a  criminal  offence,  the  court. 
Id  which  an  action  aKainst  the  bail  is  pending,  may,  befors  Iha 
expiration  of  the  time  to  aoBwer,  and  upon  notice  to  the  adverae 
party,  Eoake  such  an  order  for  the  relief  of  the  ball,  as  Justice  re- 

L.  uu.d.  m. i«[tsdm.  DSti,iaiitttniutotOo.FH>e..iin 
I  0O1.   Ball  cuBcratB«  br  deatli,  ete.  ' 

Except  in  an  action  to  reooTer  a  chattel,  the  bail  mnat  be  ex- 
onerat^  where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  aoRWCr  in  an  action  against  them: 

1.  The  death  of  the  orifrinal  defendant. 

2.  His  lenal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  procetts,  direction,  or  proceedinsa.  with  reaped] 
to  which  the  undertaking  of  the  ball  wns  made. 

3.  His  snrrender  to  the  sheriff  of  the  county  where  he  was 
arreated,  t»  preacribed  In  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  «c^ 
tlon  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaitilifT's  costs  and  expciiHes.  iuciirred  otter  the 
return  of  the  execution  ogalnHt  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
npon  notice  to  the  adverse  party,  grant  such  further  time  aa 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  ao  granted, 
has  the  same  effect,  aa  U  it  had  been  made  before  answer. 
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INJUNCTION.                       c.  7.  t.  S,  ».  1 

TITUB  n. 

lujmictlotii. 

•nlninnctf" 
S.  Seoirltj. 

IniDDotloa  HUT  bs  r*ated;  grintlos  ud  Mrrlet  of 
iWt  in  HUnDCtlOD  orOn. 

Caaea  tehere\n  injun 

article;  first. 

/  an  injunction  or  dm-. 

S«t.  e02.  WrU  of  InJnntUe 
«t3.  In].m«l„n,   when 

■OB.  K«trlctl«n  opftD 
•M.  Bf  itb»m  injuncl 

it  thereto  depend*  upon  ntrlnilc  fnctn. 

«O0.  WhEp  notice  required  or  not  required.      iDjonctloa  [«iidlnf  u  ftp- 
pilot  lop. 

I    BUil.   ^rlt    of   iBjnnctlon    oltaltiilied,   and    order    BBliati- 


I  003.  InioBctlon,  irhea  the  rlKht  thereto  dependu  apOB 
tbe  nalore  at  the  Betlon. 

Where  it  nppeBvs,  from  the  complainl,  that  the  plaintiff  de- 
mauds  aod.is  eulitleil  to  a  juiUiuent  agamst  the  deCeadant, 
restraining  the  eommiKulon  or  eonliuuance  of  an  set,  the  conimiB- 
BJoD  or  rontinunni-e  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  inj  unci  ion  order  may  b« 
granted  to  reHtruin  it.  The  cnse,  provided  for  in  this  section,  is 
described  in  tiiia  aft,  as  a  case,  where  tlie  right  to  an  iDjunctioD 
depends  upon  the  nature  o(  the  action. 

Co.   Pror.,   I  2IU,   Dnt  cIkuk,    iin'd. 

I  ««M.  [Av'd,  1877.]  Id.)  nhea  the  richt  thereto  deven«B 
■pOB   estrlNBle   fneis. 

In  either  of  the  following  ca$ea,  an  Injaaction  order  ma;  alao  be 

J,  Where  it  opnenrR.  by  atBdUTit.  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  proi'uring,  or  suffering  lo 
be  done,  or  threatens,  or  is  ahont  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  riolatioit  of  the  plaintifTB  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  jodginent  in- 
elfcctual.  an  injunction  order  may  be  granted  to  reatrain  him 
there  frnin. 

2.  Where  it  appears,  by  amdavit,  that  the  defendant,  dnriiig 
tbe  pendency  of  the  action,  threatens,  or  is  about  to  rcmofe.  or 
to  dUpoKe  of  his  property,  with  intent  to  defraud  tbe  plainCiS,  an 
Injunction  order  may  be  granted,  to  restrain  the  removal  or  dia- 

BnbitltBted  tor  (he  remainder  of  Co.  Pr«.,  ■  SIB. 


c  7,  t.  8,  A.  1  INJUNCTION.  S§  605-10 

1    MM.     (Am'it,     IMIW.]       HcatrlatloBs    bvqb    laJaaotlOB    t* 

Where  a  duty  is  imposed  b;  statate  upon  n  State  officer,  ot 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  eniptoj-ed  b;  him  or  thi'in,  from  the  perform- 
ance of  that  dntr,  or  to  prevent  the  execution  of  the  statute, 
ahall  not  be  Kranted.  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  io  nhii^li  the  offi<«r  or  board  is 
located,  or  the  duty  is  required  to  be  performed:  nnd  upon  notice 
of  the  application  Uieretor  to  the  otGcer,  board,  or  other  person  to 
be  restrained. 

L.  ISM,  cb.  MS. 

I  0OO.  Bt*  "wlioiii  InJnnetloQ  SFsnted  In  other  oAseit, 

Except  where  it  is  otherwise  speciallj  prescribed  by  law,  an 
injunction  order  may  be  granted  bj  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  ia  granted  by  a  judge,  it  ma;  be  eutorced  ••  the  order 
of  the  con  It. 

Co.  Proc..  pun  or  I  lis.     Bee  If  ITST,  1802.  ISOI. 

1    SOT.      [Aaa'd,    1S7T.]       PFoof    neeesaarr    to    proeBre    !■- 


The  order  may  be  granted,   wbei 
Jadge,  by  the  affidavit  '  !  the  plaint 
Enracient  gnjunds  exist  therefor. 
M..  p»rt  ot  ;  E20,  .ra'd. 

I   eOS.     [Ani'd,    1HT7.]      At   iTliat    tlnte   <bB    ordor   wtmr   ko 

The  order  may  be  srraotcd  to  accompany  the  BUinmonB,  or  at 
anr  time  after  the  commeucement  of  the  action  and  before  final 
judgnient. 

I  OOS.  'Wlien  notice  Teqnlred  or  not  reanlred.  Ii>Jdb»< 
Hob  pemdlns-  bb  Bppllciitlon. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  o:'  judge,  uniess  the  defendant  has  answered; 
in  which  caae,  It  can  be  granted  only  upon  notice,  or  an  order  to 
ahow  cause.  Where  an  application  (or  an  injunction  la  made 
upon  notice,  or  nn  order  to  show  cause,  either  belote  or  after 
answer,  the  i-ourt  or  judge  may  enjoin  the  defendant,  unta  the 
hearing  and  decision  of  the  application. 
M..  (I  2SI  ud  SOS.  WDSolldntm. 

I  SIO.    Order  mnst  recite  fcronnd*)  ■errlce  of  order. 

The  injunction  order  must  briefly  recite  the  ground*  for  the  in- 
junction. Where  it  ia  granted  by  the  court,  it  must  be  served  by 
lielivering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge^ 
it  must  he  served  by  showing  thp  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  aa  prescribed  in  this  act.  for  making  personal  service  of  a 


the  order  was  granted,  i 
IM  10  •BTTk*  00  corpWillOM,  It  ■JiU,  H  *31  I 


Sa  611-18  INJUNCTIOK.  c.  7.  L  3,  a. ; 

AB.TIC1^  SEOOND. 

Steuritj/. 

6n.  911.  8«CDrttT.  OD  ■taring  ]Hoce«dlng>  In  in  icthin,  befOM  tri*L 

K*.  UoDfj  dapcMlted   mif   be  pilil  oier. 

eie.  UflDertmiug   to   b«   ciimlletk   tbDreapati. 

S16.  UKDrltT     on    itajlnf    pioceedtDgi    itter    mcdict.    In  ejKtmmt  a 

Va'.  Dcpomi  maf  be  dlipeaiea 


•U.  Special  cam  OEcepteil. 

KO.  IttapeiOea,! 

OS.  DaiiwsB*;  how  aaceitaloed. 

S3*,  DiUDajtm  nvt>lD»d   tty   a   tlilrd  penoo. 

<ae.  Actton   em    tlie    andailaklDr 

•Mrlns   nroaeaUasa  In   mm  boMom^ 

An  inj'inction  order  shall  not  be  rranted,  to  atsy  th»  trial  of  ui 
action,  in  which  tbo  CoiuplHlut  d(!mands  Judgment  for  H  sum  of 
mone^  onlr.  after  isine  bas  been  joined  therein.  BDletw  the  party 
applying  tlieri>for  gives  an  imdertukitig  to  the  party  enjolQed, 
with  BiLtlioieiit  aarelips,  to  the  effect,  that  he  wiJl  pay  to  the  party 
enjoined,  or  his  repreBeutalLve,  all  dnmagea  and  coals,  nhlch  may 
bo  recovered  by  him  in  the  action  stayed  by  the  injanctlon.  not 
enceeding  a  sum.  apecilied  In  the  undertakinjt;  and,  also,  aU  dam- 
necH  and  costs  that  may  tie  awarded  to  him,  in  the  action  in 
wUck  tke  Injnnctiou  order  is  gxantcd. 


I  612.    Id.t  sttrr  triBl.  nnd   b*(i>r«  J>«KBUin*- 

An  injunction  order  shall  not  be  panted,  to  stay  proceedings 
in  an  action  specified  In  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judement  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  Bum  awnnled  by  the  veriHct,  report, 
or  decision,  and  the  costs  of  the  action,  is  flrst  paid,  by  the  party 
apptyiuK  for  the  injunction  into  the  conrt.  in  ■"'■'"'■  "•'-  -"' —  '- 
lenced.  or  an  undertaking  for  the  payrae 
t,  is  given,  as  prescribed  in  this  article. 
IC,  I  110.  am'd. 

;  «13.    [Ani'd,  1877.]      Id-t  after  jBilKmoBt. 

An  injuuctioQ  order  shall  not  be  granted,  to  stay  proceedings 
U[ion  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  S|ip1ying  thorefoi" 

1.  The  full  amount  of  the  judgment,  including  irterest  and 
costs,  must  be  paid  by  him.  into  the  court  In  whioh  his  action  is 
eommenc(Hl:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prcBCrilx'd  in  this  article. 

3,  He  must  nlso  give  an  undertaking,  with  sufficient  suretlea,  fo 
pay  to  the  party  enjoined,  all  damages  nnd  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  ndlon  in  which  the  injunction 
order  is  granted;  not  exceeding  n  sum,  specified  in  the  under- 
inktng. 
Id..  I  ML 
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c  7, 1. 3,  a.  3  INJVNCTK^N,  §g  M4  Ifl 

MuDCf '  paid  into  mart,  ui  prescribed  in  tbc  la»t  two  Bectiona, 
mar  b^  paid  over,  b;  t&e  dir^ctiuu  ot  the  court,  to  the  partj 
vUose  proreediD^'s  are  Btayod,  upuQ  his  t'lvine  Hii  uuderlaiiiu^  lo 
the  people  of  the  Slate,  with  sotfieient  Burcties,  in  a  auu  flxed  by 
the  court,  to  pay  the  mon^  and  iuCerest,  or  aDj  part  thvniot,  om 
directed  in  tbe  order  or  judgment  of  thu  court. 
X  B.  S.  181  (t  Wn.  tM).  I  143,  aa'd. 

I  SIB.   CBAcrtaklBs  to  be  oa-BocIled  tfeereav**. 

Where  money  *o  paid  Into  court  haa  been  paid  over  to  the  party 
whose  proeeedlnga  arc  slarecl,  If  the  final  decision  of  the  action, 
In  which  the  iujuuL-tion  order  is  srniited,  is  agniDst  the  party 
obtaining  It,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  tbe  undertaking  given  by  tbe 
•ucci>«alul  party;  mailing  perpetnal  the  injonction  staying  collec- 
tion of  the  judgment;  aud  requiring  tbe  yadgmeut  to  be  dis- 
charged of  record. 
■L,  f  US. 

■tKTlB>  proeecdlass  lifter  verdict^  Itt 

An  injonctlon  order  shall  not  be  granted,  to  slay  proceedings  in 


with  sufficient  soretiee,  to  pay  to  the  party  enjoined,  or  his  repre- 
Bpntative,  all  damagee  and  cobIs.  not  excei>diug  a  sum  specified  In 
tbe  undertaiiing,  which  may  bo  awarded  to  hiiu,  in  the  action 
wherein  the  injunction  was  granted. 

Id.,     I    I«.     BB'd. 


tion,  the  datnages  to  be  paid,  upon  tbe  vacating  of  the  Injunction 
order,  or  the  decision  of  the  action  ngainst  the  party  obtaining  It, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  hut  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id.,  i  l«fi.   See  J  eza,  poit. 

I  «in,  DevoBlt  nay  be  dlapenaed  witb. 

In  a  case  where  money  is  required  by  the  (oregolnff  sections 
of  this  article,  to  be  paid  Into  court,  the  coiirt  or  jndpe  may  dis- 

Knae  with  the  payment,  and  may  rciiuire  the  pany  to  give,  in 
u  thereof,  an  undertuking,  with  tno  or  more  giiretiea,  to  pay 
tbe  sum  specific*!,  wilh  Interest,  ns  directed  by  tlie  court.  If  an 
undertaking  is  required,  in  addition  to  the  deposit,  both  under- 
tsking*  may  be  contained  in  the  same  ioBtrumcnt,  at  the  election 
of  the  party  ap[dylDg  for  the  injunction. 

Id.,  I  UK.  aai'd, 
)  «10.  IlHd«rt«IfInS  «nil  depostti  witen  dlapeDfled  with. 

The  foregoing  sections  of  this  article  do  not  apply  lo  a  case, 
where  an  Injnnction  order  in  applied  for,  to  stay  nroeePdingB  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  wbb  obtained  hv  actual  fraud.  In  that  ease,  the 
court  or  Judge  slanting  the  injunction  order  may  dispense  with 
lO  146 
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i  eso.   [Ani'd,  ISTT.]     Secnrltr  Id  otbrr  onseB. 

Where  special  proviaion  is  not  otlierwUe  maile  by  law  for  the 
seeuritf  to  be  i;iveu  npoc  an  injunctioii  order,  the  i>artj  applying 
therefor  must  give  au  uudertatiii^.  exei^iited  by  liim.  or  by  one  or 
?  sureties,  as  the  court  or  judge  directs,   to  the  effect  that 


a  by 


I  021.  Special  cniea  excepted. 

The  foregoiug  iirovisioiis  ot  tbis  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting'  an 
JDjunctioD  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  aecnrity  to  be  given  in  a  particular  case  is  othem'ise  regulated. 

I  «23.   [Repealed.  1S77.] 

I  «33.  [Am'd,  IStTO     OninaceB,  how  KMtertalncd. 

The  dnmiigcs,  Kuatained  by  reason  of  on  injuuction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  aa  the 
court  shall  direcl:  atid  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  in  conclusive,  as  to  the 
amount  of  those  dnmagos,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  in  rcverHol   upon   appeal.    The 


I  824.  DBmtiKea  BBBtolned  br  a  tkird  pemoii. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agcul,  truatoe.  or  other 
representative  of  another,  and  the  damages,  sustained  by  hint, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  aud  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
assoc-iution,  or  person,  whom  the  defendant  represents,  to  an 
amount  nut  esccediug  the  surplus  c)r  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recorered  iu  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  vita.   Action  on  the  nndertaklns. 

Whore  the  dainages  have  tieen  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  co  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  tiUe, 
may  bring  an  action  thereon,  without  furtner  leave  of  the  court. 
]46 
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c.  7,  t,  3.  a.  8  INJUNCTION. 

ARTICi;^  THIRD. 

Varating  or  modifyi»g  an  itijunetion  order. 

Sec  SS8.  ^Iiliatloa   to  nnte  or  modltr.  wlUuMt  DOtlte. 
628.  n'iiVii  prior  motlao  cot  to  prejudlcs  intmqi 
mo;  vSiliM  liiiw.°'to°L>Te  UiB^eltwt  onlf  of  an  (OkUiU. 

B  axe.  [An'd,  ISBS.J  Application  to  vacate  qr  mo*ltTt 
wltkont  notice. 

Where  tbe  injunction  ordpr  y<B.i  granted  nilbout  notice,  the 
partT  enjoined  ma;  apply,  upon  tbe  papers  upon  which  it  waa 
Krante^l,  for  aa  otder  vacBtiDg  or  modiryiag  tbe  iDJUDCtion 
order.  Such  an  application  muy  be  made,  nitbout  notice,  to  tbe 
judge  or  JuBtice  who  grunted  tlie  order,  or  who  held  the  term  of 
tbe  njnrt  where  it  was  granted;  or  to  a  term  of  the  ap)>ellate 
division  of  the  supreme  court.  It  cannot  be  made  without 
Dotiee.  to  an;  other  judge.  Justice  or  term,  unless  tbe  appiicaot 
produces  proof,  by  uffiduvlt,  that,  by  reason  uf  the  absence  cr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  bim;  and  that  tbe  applicant 
will  be  eiposed  to  great  injury,  by  the  delay  required  for  an 
Application  njiun  notice.  The  affidavit  mast  be  filed  with  tbe 
I'lork;  and  a  copy  thereof,  and  at  tbe  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintifTa  attoruey, 
before  that  order  takes  effect. 

L.    ISOB.    eta.   MS. 

i«Xl.   [Ara-il.  IMTfi.]    Iil.i  upon  notice. 

Whpre  tbe  injuiir-tion  urder  was  granted  witbont  notice,  or 
where  it  was  ernnted  upon  notice,  with  leave  to  apply  to  vacate 
or  modiry  it.  the  pnrly  enjoined  may  apply,  npon  notice,  to  the 
judge  who  granted  It,  or  to  tbe  court,  t.X  a  term  where  a  con- 
tested motion  in  the  action  uiay  be  beard,  for  an  order,  vac!;t)as 
or  modifying  tbe  injnnction  order.  Such  an  application  rjay  be 
founded  r.pon  thr^  papt'rs  upon  which  the  injunction  was  Ri'anted; 
or  nponproof,  by  affidavit,  on  the  part  of  tbe  defendant:  or 
both.  Where  it  is  founded  upon  proof  on  tbe  part  of  the  de- 
fendant, it  mnv  be  oppnaed  by  new  proof,  by  affidavit,  on  the 
pert  of  the  plalntifF,  tenaing  to  sustain  the  injunction. 

Co.  PtDc.,  H  IS  ud  S28,  am'd,    8ae  I  OW,  post. 

g  «C8.  Wben  prior  Botlon  not  to  prejudice  aafeBCvaent 
applloatlon. 

Ilie  granting  or  denial  of  an  application,  made  as  prescribed 
<n  the  last  section,  founded  only  upon  Che  papers  npon  which 
the  injnnction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made^  founded  upon  proof,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  mnde,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  mado  at  the  time  of  the  former 
application,  to  Ket  forth  a  cnuue  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  Ktoouda, 
recited  therein. 
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)  9a».   [Am'd,   188S  BBd   18S4.]    Re«r  aadertakltts   mar  b* 
r««iitlred. 

Upon   the  hoaring   of   da   HppllcatloD,   upon   notice,   (o   vacate 
or  modiry  an  injunction  order,  the  court  or  judge  may  require 
'   — w   undertakins.   In   the   Bame  or  in  a  different  ■am,   to  be 
I   by   the   plaintiff,   with   the   like   sureties,   and   to   the   like 


effect,  as  upon  fcranllng  an  oriKinal  order.  The  persona  executing 
the  new  andcrtaking  become  liable  thereon,  as  if  they  hud 
executed  it  upoc  the  granting  of  the  original  order.  The  per- 
BOOM  who  eiecuted  the  origin  at  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  apprcrrcd,  and 
no  lougi't.  Upon  such  bearing  the  court  or  judge  may  where 
the  alleged  wrong  or  Injnry  is  not  irreparable  and  is  capable 
of  behig  aiJeqnntely  compensated  for  in  money,  vacnte  the 
injunetlon  order  upon  the  defendant's  executing  an  andertakiDg 
In  Bueh  form  and  amount  and  with  snch  auretiee  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnity  the  pla^tlff 
against  any  loss  saatalned  by  reaaoa  of  vacating  such  injuDCtlon 


(  630.  Verified  niiBTTer  to  have  tkc  eBeet  «Blr  ol  aa  aB- 
davlt. 

Upon  the  hearing  of  a  conteated  appKcatien  for  aa  iujnnctlon 
order,  or  to  vacate  or  modify  aueh  an  order,  a  veriBed  answer 
has  the  effect  only  of  an  affidavit. 

I  «ai-  [Repealed.  1S77.] 

,     t  esa.  [Repealed.   1877.] 

I  «S3.  [Repealed,  1877.] 

I  «84t  [Hepealed,  1877.] 
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Attftohment  of  property. 


3.  Bi«atln(  (he  wtrriDt.   peDdlni   the  toUoB. 

S.  ViutlDC  or  nodltTliic  tb*  wt^-—-  ■"— "- '■■ 

«.  R^nUtloDs   nksn   then  an 

B.  ProcMdlnn   > 

ateat  illactair^. 

ARTICLE]  FIKST. 


t  U  nmted  or  * 


«ts. 


ccAiinfM  upon  {/ranfinf^  the 
1  wliat  acttom. 


ConltDU  ot  (run 


'atldltr  ot  nndertak'lng. 


I  8SB.  tAm'a,  18»B.]    In  wIibI  Aetlona. 

A  warrant  of  attacLmeDt  nEamBt  the  proporty  of  one  or  more 
defendants  in  fin  action,  may  be  urantrrf  upon  the  sppHcation 
of  the  plaintiff,  aa  apoelfled  In  the  next  Rcetinn,  v?hi>rr  the 
action  ia  to  r(KH)Ter  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  followinjf  chuhps: 

1.  Breach  of  contract.  cxpre»H  or  implied,  other  than  a  contract 

2.  Wroug-fnl  conversion  of  pprHounl  properly. 

3.  An  injury  to  ppraon  or  property,  in  coneeqiience  of  negli- 
gence, fraud  or  other  wrongfat  act. 

L.  ISSa.  eh.  tTS. 

I  «S«.  [Abi*«,  188S,  18M.)    What  maat  b«  akttwm  «•  proonp* 

To  entitle  the  plaJntiff  to  such  a  warrant,  he  mast  afaow,  bj 
MffidaTit,  to  the  eatiefactlon  of  the  iadge  graating  the  aamc,  ai 
follows: 

1.  That  one  of  the  cauaes  of  action  specified  in  (he  last  nee- 
tioD  eiiats  agaimt  the  defendant.  II  the  iielion  is  to  recoTer 
damageB  for  breach  of  contract,  the  alfidaTit  must  show  that  the 
plaintiff  is  entitled  to  reeoTer  a  sum  Mated  therHn,  over  and 
above  all  cDunterclaims  Imown  to  him. 

2.  That  the  defendant  is  either  a  foreifni  coriwration  or  not  a 
resident  of  the  atste;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
frand  bis  creditors,  or  to  avoid  the  nervice  of  a  summons,  or 
keeps  hlmaalf  concealed  therein  with  the  like  mtent;  or,  if  llie 
defendant  is  a  natural  person  or  a  doniewtic  corporation,  that  he 
or  it  has  rejnoTed,  or  is  al>out  to  remove,  property  from  the  state 
with  intent  ^  defraud  bis  or  its  creditors;  or  has  assifnied.  dia- 
poaed  of.  or  secreted,  or  is  about  to  aasign,  dispose  nf  or  secrete 
property  with  the  lihe  intent:  or  where,  for  the  purpose  of  pro- 
coring  credit,  or  the  exteneitfit  of  credit,  the  delendaut  has  made 

_  .  i«» 
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■  false  statement  in  writing,  under  hia  own  hand  dr  ■iftnatiire,  or 
under  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  nnd  arniulpseence  as  to  his  financial  respoa- 
■ibility  or  standing:  or.  where  the  defendant,  being  an  adnit  and 
a  resident  of  the  state,  has  been  continuously  witliout  the  state 
of  New  Tork  for  more  than  six  months  neit  before  the  grantius 
of  the  order  of  publieation  of  the  summons  against  him,  and  has 
not  made  a  destgnntion  of  a  person  upon  whom  to  serve  a  sum- 
mant  in  bis  behalf,  aa  preoerihed  in  section  tour  hundred  and 
thirt;  of  this  act;  or  a  deaignation  so  made  no  longer  remains  in 
force;  or  service  upon  the  pcr»on  so  designated  cannot  be  mada 
within  the  state,  after  diligent  effort 

L.lBSB.Ch.CrB]  L.IS99,  ctl.SM.   In  effwt  Kftf '.t, UW.  , 

1   iu>tlaii   aantlnal   pabllo 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
deTendanlB  In  an  action,  may  also  be  granted,  upon  the  applica' 
tioii  of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  apliears.  tjy  alfidaTit,  that  the 
action  la  brought  to  rei-over  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  cily,  county, 
town.  Tillage,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  [Miymcut,  conversion,  or  disjxiHition  of  which,  without 
rlcht,  lie  lias  aided  or  nbctied;  or  to  recover  dnmnges  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  th? 
same;  or  the  aiding  or  abetling  thereof;  or  in  an  nclion  in 
favor  o(  a  private  person  or  corporation,  brought  to  recover 
damages  fur  an  injury  to  personal  property  where  the  liability 
arose,  in  whole  or  in  part,  in  eonaequencc  of  the  false  state- 
ments of  the  defendant  as  to  his  responsibilily  or  credit,  in 
writing,  under  the  band  or  signature  of  the  defendant  or  hi* 
authorized  agent,  made  with  his  knowledge  and  acquiescenee. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
the  case  apeei6ed  in  this  section,  he  must  show,  by  aihdavlt, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufBcient 
cause  of  action  exists  against  the  defendant  for  a  sum  atated 
in  the  affidavit. 


The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  Judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  linai  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof: 
or  else,  before  the  expiration  of  the  same  tim".  service  of 
the  summons  by  publication  must  be  eonimenced,  or  service 
thereof  must  be  made  without  the  State,  pursuant  to  an  order 
obtained  therefor,  aa  prescribed  in  this  act;  and  if  publicatkHi 

ISO 
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hsa  b«en,  or  is  thereafter  commeaecd,  the  service  muat  b«  made 
complete,  by  the  coDtiDoance  thereof. 
Satatitnte    toe    Co,    Ptw,.    |    328,    (lid    tli«    Uttct    put    of    |    SSJ.    B** 

I  e3».   [Am'd,  187T.]    An««rltB  to  be  Bled. 

The  plaintiff  procuring  the  narrant  muBt,  wlthio  ten  daja 
«(t«r  the  granting  thereof,  cHDse  the  aflidaTlts,  apOD  which  it 
was  sraDted,  tu  be  filed  in  the  office  of  the  cleTk. 

O).  PnM..  laat  BHiLVDOfi  at  g  230, 

I  S40.  Srearltr  as  obt«l>l>K  irjtrraat. 

The  judge,  before  granting  the  warrant,  mnst  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  mretlei, 
to  the  effect,  that  If  the  defendant  recurera  iudKment,  or  if  the 
'BQt  is  THcaled,  the  plaintiff  will  pay  all  costs,  which  may 
warded  to  the  defendant,  and  all  damnges,  which  he  maj 
suBiaiu  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hnodred 
and  fifty  dollars.  But  this  aection  does  not  anplr  to  a  case, 
where  the  action  is  brought  for  a  chusl'  spectfled  in  aection  637 
of  this  act,  or  where  it  is  speciallj  preBcribed  by  Ian  that 
security  may  be  dispensed  witb.  or  where  the  secnritj  to  be 
given  ta  apedally  regolBted  by  law. 

Id.,  I  Z30,  im-d.    aw  t  Sll,  mat. 

f  »*1.   Conteiitii  of  wnrrBati  to  trham  directed. 

The  warrant  most  be  subscribed  by  the  judge  and  the  plaintifTs 
Btlorney.  and  mnat  briefly  recito  the  ground  of  the  attachment. 
It  may  be  directed,  eitb(>r  to  the  sheriff  of  a  particular  county, 
or.  generally,  to  (he  sheriff  of  any  county.  It  must  re^juire  the 
sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  jiidement  In  the  action,  aa  will 
aatisfy  the   plaintiff's   demand,    wilfa   cobIb   and   eipenees.     The 

amount  of  the  plaintifFs  demand  muat  be  specified  ir  '''"  " ' 

as  stated  in  the  aSidaTit.     Warrants  may  be  iaane 
time,  to  sheriffs  of  different  c 

W..   I  SSI,    am'fl  and  pnltrjcfd. 


I  MS.   Valldllr  ol  axidCFtftklnK, 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
npon  gtantlnft  a  warrant  of  atlachment.  that  the  warrant  waj 
grant^   Improperly,  for  want  o(  jorladiction,   or  for  any  othei 
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AltTICLEl    SECOND. 

Exeeutirig  the  loarrUnt,  pending  the  actitM. 


SS: 

^fS?'S'«it  ..t. 

'.^-r' 

tmett!  of  <ier«D. 

MB. 

Ota. 

apuia 

xibKflptioa  to 

M7. 

a.:  iiiloreW  In  t 

MH. 

A.;  baao.   uale. 

pk"" 

aso! 

^"TlflS?riif^aS. 

«S1. 

"wet"'?  veL^ 

»£. 

IteSls  of   g'wSr 

«B». 

tat. 

Sliecur  miut  nul 

KB. 

«;■ 

PertilL.b1e^([iSdp: 

mlm.li  ■.»  be  . 

ilTe   UDdirtsklQg  wit 


674.  Sheriff  Xo  keep  properlj, 

eir>.  Sberlir  iniT  be  atrctnl  lo  ptf  taoai-j  Into  rourt. 

era.  WIjm  b»  nnj  be  Olrwied  lo  fflesM  or  iljUver  |>iT>p*rfr. 


I  848.    [lifpealcd,  1877.] 

I  S44.  SherlV  mwit  attacli  propertr  of  drfeadKBl. 

The  sheriff  miiat  immedinlptr  oxpovitc  the  n-nrrant.  by  lOTyiDB 
uiMii  BO  mucli  of  the  porsotinl  niid  rent  propertr  ^f  tbc  drfen^at, 
iviUiin  his  oonntj',  not  exempt  from  Iotv  nnd  snle  b7  rirtne  uf 
aa  Expciition.  Ha  vlll  Batisfy  tbo  plaiQlilfB  demnnd.  vrith  the 
costs  nod  expcnan.  He  atiiM  tnke-  Into  liU  cuBiodr  all  haoke 
nt  aeeoiint.  Toiichora.  nnd  other  paperit.  retntitiK  to  the  pwMHul 
liropcrly  attached,  aud  all  evidpuees  nf  the  defendant's  title  to 
the  real  property  attnehed,  whioh  he  must  safely  keep,  to  be 
disposed  of.  ns  prescribed  in  this  tiUe.  The  sherifF,  to  whom  a 
wHrranl  of  attachment  is  delirereti.  may  levy,  from  time  to 
time,  and  as  often  as  is  neecssary.  until  the  amoant.  for  which 
it  was  issued,  has  been  secured,  or  Goal  Judsment  has  been 
rendered  In  the  action,  notwithstanding  the  expiration  of  hla 

Co.  Prar.,  port  ol  |  SS!.  SKd  t  R.  B.  4.  I  I  (t  Bdm,  4),  sm'd. 

I  048.   WhKt  Interest  1b  real  proverir  mair  be  attuchwd. 

The  real  property,  which  may   be  levied  upon  by  virtue  of  a 

warrant  of  attachment,  includes   any  interest   in   real  prgpertT, 

either  Tesleil  or  not  rested  wbleh  ia  caiiable  of  being  aliened  b7 

the  defendant.     (Bee  H  12S3,  1S74.) 

15a 
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I  AM.  .Att»«bBiBSt  of  nnyftld  ■ubEcrlptloB  to  forcin  eor- 

Uoiler  B  WBrrKnt  of  attachment  against  a  foreign  corporAtfon, 
other  tliaa  a  corporation  created  bf  or  vudcr  the  laws  of  tbe 
Vailed  States,  the  sheriff  may  lev;  apoa  the  sum  rematuint; 
■utiioid  upoD  a  subBcription  to  tbe  capital  stock  of  the  corporation, 
made  by  a  penon  within  the  count;;  or  upon  one  or  more 
sbatva  of  stock  therein,  held  by  such  a  iiersoo,  or  traiiBferred 
liy  him,  for  tbe  purpose  of  avoiilinK  payment  thtreof. 
~  ~  t  U.  IMS,  rb.  £34.  I  1  (3  Edm.  080). 

_    _   ._  .._    __  _   ___ .J  the  atock 

of  an  asaociatloD  or  corporallon,  tof(etfaer  with  the  interest 
and  profits  thereon,  may  be  levied  upon;  and  ih^  eliwiff'a  ccftiti- 
cate  of  the  sale  thereof  entitleB  the  parchaaer  to  the  aame 
rigfatB  and  priTilegea,  nlth  respect  thereto,  which  the  defeadaot 
had,  when  they  were  bo  attached. 
Co.  Pne.,  I  SU,  uxt  Biul  eUat  it  I  2X1. 

|«4S.  [Am'd,  IBTT.]    I<l.|  bond,  M*te,  cM. 

The  attachment  may  also  be  levied  iipon  a  cause  of  action 
arisinK  npon  contract:  imrluding  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  regoliable  or 
otherwise,  whether  past  dne,  or  yet  to  in-come  due.  executed 
bj  a  foreign  or  domestic  governinent,  state,  county,  pnbllc  officer, 
association,  municipal  or  othyr  corporation,  or  by  a  private 
person,  either  wichm  or  without  tbe  State;  which  betnngB  to 
■he  defendant,  and  is  fonnd  within  the  Connty.  The  levy  of 
the  attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure 
and  attactuncnt  of,  the  debt  represented  thereny. 

(  *4».   (Am'A,  iaS9.J    Haw  vravrrtr  to  be  Httnebcd. 

A   ievy    under   a    warrant   of    attachment   must   be   made   aa 

1.  Upon  real  pro^rty,  by  filing  with  Che  clerk  of  the  connty. 
where  ii  is  situated,  a  notice  of  the  attachment,  slating  tiie 
namea  of  the  parties  to  tbe  actioo,  the  amount  of  the  plaintiff's 
claim,  OH  stated  in  the  warrant,  and  a  description  of  the  pnr- 
ticnlar  property  levied  upon.  The  notice  must  tie  BUbBcrlbeu  by 
the   pbinttCa   attorney,    adding   the   office    address;    and    must 

be   recorded   and   indeied   by   the   clerk,   i"   ''■"   " "   ' — "■     '" 

like  mBODer,  and  with  like  effect,  as  a  not. 

2.  Upon  the  personal  property,  capaule  of  manual  dcltTery, 
including  a  bond,  proDussory  note,  or  other  instrument  for  the 
payment  of  money,  by  taking  the  name  into  the  ahpriff's  actual 
onatodf.  He  must  tbereupon,  without  delay,  dcliTcr  to  the 
lierson  from  whose  possession  the  properly  is  taken,  if  any,  a 
copy  of  the  warrant,  and  of  the  affidavits  upon  which  it  woa 
Rraoted. 

3.  Upon  other  personal  properly,  by  h-aring  n  cortllled  copy 
(it  the  warrant,  and  a  notice  showing  the  properly  attached, 
with  the  person  holding  the  some:  or,  if  it  coiisiitts  of  a  de- 
mand, other  than  as  speei&ed  in  the  last  subdivision,  with  the 
pnrson  agsinst  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  atock  of  an  association  or  corporation,  or  luterenta 
or   profits   tbeieoo,   with   tbe   president,   or   other   head    of   tbe 
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:   eorporation,   or   the   secretary,   caahiei,   or   man- 
Jiereof. 
_.  _  ,   188U.1      Upon   proptrty   dlscoTered    In   any   action 

brought  as  prescribed  in  BubdiviHiou  two  of  section  six  hundred 
and  Dfty-Sve  or  this  act,  by  enieriiie  in  the  propvr  clerk's  office, 
the  judgment  rendered  in  said  action,  nnd  thereafter  leTying 
DU  said  property  In  the  miiDiier  preecribed  in  sobdiTisions  ope, 
two  and  three  of  this  section. 

SabMltiil*  for  Oa.  Piw.,   t  S^K:  L.   iwa.   eta.  504.     Set  H  13'0,  T07,  T0& 
t  eSO.   CertllleBle  of  dcrendant's  Inlereat  to  be  fDrnlnhrd. 

Upon  the  application  of  a  aberlff,  hoMing  a  warrant  or  attach- 
ment, the  president  or  other  head  of  an  asaociatiou  or  corpora- 
tion, or  the  secretary,  cashier,  or  mauaging  agent  thereof,  or  a 
debtor  of  the  defendant,  or  n  person  holding  propercj,  includins 
a  bond,  promissory'  note,  or  other  Instrument  for  the  payment 
of  money,  belongmg  to  the  defendant,  must  furnish  to  the 
aherilt  a  certificate,  under  his  hand,  specifying  the  rights  or 
nnmber  of  shares  of  the  defendant,  in  the  stock  of  the  aasocia- 
tfon  or  corporation,  with  all  dirideuds  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  ot  the  pro^rty, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Satxtltal*  tor  isct  ot  |  236,  Co.  Fioc. 


the  last  section,  refMscs  to  give  such  a  certiflcote:  or  if  It  is 
made  to  appear,  by  affidavit,  to  the  satiefactlon  of  the  court, 
or  a  judge  thereof,  or  the  county  judge  ot  the  county  to  which 
the  warrant  is  issued,  that  there  is  reason  to  suspect  that  n 
certificate  given  by  bini  is  untrue,  or  that  it  (nils  fully  tu  set 
forth  the  facts,  required  to  be  shown  thereby;  the  court  or 
Judge  may  make  an  order,  directing  him  to  attend,  at  a  specified 
time,  and  at  a  place  within  the  county  to  which  the  warrant  is 
Issued,  and  submit  to  an  examination  under  oath,  concerning 
the  same.  The  order  may,  in  the  discretion  of  the  court  or 
judge,  direct  nn  appearance  before  a  referee  named  therein. 
BnlMtltDte  tor  remiliider  of  |  230.   Co.  Proo. 

I  852.  [Ain-il,  IHSB.}  RlBbtH  at  owner  or  miiater  of  v«MeIs 
br  ^blcb  KOodn  btve  be«B  khipired. 

Except  as  otherwise  prescribed  in  the  neit  section,  the  owner 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant, 
against  whom  a  warrant  of  attachment  Is  Issued,  bare  beeii 
shipped  for  transiH>rtation.  without  reshipment  nnd  trans- 
shipment in  the  Statr.  lo  a  port  or  tilnce  without  the  8tnte, 
may  transport  and  deliver  them  nccordlng  to  their  destination, 
notwithstanding  Ihe  warrant;  unless  tlie  plaiotifF.  his  ngei.:  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  andertabing.  with  siitlicient  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  chRrgcs.  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  fop 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion ot  the  Teasel,  for  that  purpose.  The  undertaking  must  bo 
approved,  with  respect  to  its  rorm,  the  snm  specified  therein, 
and  the  eufficlonry  of  the  sureties,  by  a  judge  or  justice  of  tb« 
'court,  or  the  county  jodge  of  the  county  wherein  the  ressol  !• 
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i  8&^  Korevoisi:  BCDtlati  aot  to  apply  In  oertKln  £&■•■■ 

The  last  srctiou  does  Dot  apply,  where  the  owoer  or  master, 
before  (be  Bhipnietit  of  the  soods,  had  actual  io formation  of 
the  fcrantlns  of  the  warrant,  or  where  he  has,  in  any  wise, 
conniTed  at  or  been  priv;  to,  the  Bbipment  thereof,  for  the 
ptiTpoae  of  BCTeening:  them  from  legaJ  process,  or  of  hindering, 
dela.7iD£,  or  defrauding  creditors. 

I  004.    SlirTl*  mnat  uake  iBventorr- 

The  Bheritr  mtiBf,  Immedistei;  after  levriDg  under  n  warrant 
of  attachment,  make,  with  the  aflaiBtance  of  two  disinterested 
freeholders,  a  descrlptioQ  of  the  real  property,  and  a  just  and 
tme  inventory  of  the  persona!  property,  upon  which  it  was 
levied,  and  of  the  books,  vonchers,  and  other  papers  taken  Into 
bis  custody,  stalicg  therein  tbe  estimatni  value  of  ench  parcel 
of  real  property  attached,  or  of  the  interest  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  ennmeratiug 
such  of  the  latter  as  are  perishable.  The  inventory  must  be 
signed  by  tbe  sheriCT  and  tbe  appraisers;  and  must,  within  five 
days  afttrr  the  levy,  be  filed  in  the  office  of  the  clerk  of  the 
county,  where  the  property  is  attached. 
Tba  Bnt  CUdh  oI  2  B.  B.  4,  |  S  (I  Bdm.  4),  im'd, 

I  «HB.  [ABi'd,  1880.]    SherlC  nai-  malatBla  aotlBBa. 

The  sheriff  must,  subject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  hint.  He  may  maintain  any  action  or  special  pro- 
ceeding. In  hia  name,  or  in  the  nnme  of  the  defendant,  which 
is  necessary,  for  that  parpose,  or  to  reduce  to  hlH  actual  pouea- 
rion  an  article  of  personal  property,  capable  of  manual  delivery, 
bat  of  which  he  has  been  unable  to  obtain  pOHSeiiHion.  And  be 
may  discontinue  such  an  action  or  special  proceeding,  at  snch 
time  and  on  auch  terms,  as  the  court  or  iurlge  directs. 

2.  Where  tbe  summons  waa  served  without  the  State,  or  by 
pnhllcatioo,  pursnant  to  an  order  obtained  for  that  purpose, 
ad  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant bsfl  not  appeared  in  tbe  action  (otherwise  than  spedaU^) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  actioB 
against  tbe  attachment  debtor,  and  any  other  peraon  or  per- 
Mns,  or  against  any  other  person  ur  persons,  to  compel  the 
discovery  of  any  IhlnE  in  action,  or  other  property  belomciug 
to  the  attachment  debtor;  and  ol  any  money,  thing  In  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him.  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof,  . 
In  him  or  any  other  perEon.  and  tbe  shcHfF  nny.  in  aid  of  such 
Bttacfament,  also  maintain  any  other  action  ngainat  the  attach- 
went  debtor  and  any  other  person  or  persons,  or  against  any 
other  peraon  or  persons,  .which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execti' 
tion  unsatisfied.  The  judgment  in  any  of  the  nbove-mentioRed 
actions  mast  provide  and  direct  that  the  said  property  shall  be 

S plied  by    lie  sherilT,  to  the  sntlsf.ictinn  of  nny  judgment  which 
e  plaintiff  may  obtain  in  the  attachment  action. 
Od.  Prac.,   part  of  I  233,   aaiM;  L.   1880.   rh.   KM.  i,,,]^. 
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I  ea».  lAm'd,  1H77.1    PerUk>ble  coodii  and  »Dtmala  to   be 

If  property  attached,  other  than  a  vesspl,  1h  perishable,  the 
oourt  or  jiiiiitf  luaj,  by  an  order  made  with  or  withont  notic*, 
as  the  lirKency  of  the  rase  in  its  or  his  opinion  requireH.  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  aberiS 
inuat  sell  it  accordingly.  It  it  consiats  of  live  animalB.  the  same 
proeec(Iin)cs  maj  he  had.  but  snch  notiiv  shall  be  girpn  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  tlie 
conrt  or  judge  prpBcribea.  The  order  directing  the  «nle  muHt 
prescribe  the  lime  and  place  o(  the  sale,  and  notice  thereof  niuxt 
be  given  in  such  manner,  aod  for  sacb  time  as  is  prescribed  in 
the  order.  The  fherilT  muit  retain  in  his  bands  t^e  procceils 
of  the  Bale,  after  deducting  his  expenses  db  alluwcd  by  the  court 
or  judxe. 

O,  rrac.,  t  Ssa;  >Dd  a  R.  S.  4,  part  of  I  9  (2  Eda.  B),  •m'd. 

i  esr.  {AiB'd,  1001.}  Clafm  or  iipopertyi  kow  tried. 
If  Koods  or  effects,  other  than  a  vpssel.  attached  ns  the  prop- 
erty of  the  defendant,  arc  Claimed  by  or  in  behalf  of  another 
peraoii,  as  his  properly,  an  alBdavit  may  be  made  and  delivered 
to  the  sheriff,  fn  behalf  of  such  person,  at  any  time  while  snch 
(roods  or  effects  or  the  proceeds  thereof  are  in  the  sheritTs  posses- 
sion, stating  that  be  inakfs  such  a  claim;  specifying  in  n-hole  or 
in  part  the  property  to  wticb  it  relates,  and  iu  all  cases  stating 
the  value  of  the  properly  claimed  and  the  dnmaifcs,  if  any.  over 
and  above  such  valne.  which  the  claimant  will  snGFer  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may.  in  Ilia 
discretion,  empanel  a  jury  to  try  the  validity  of  tlie  claim. 

In  effKl'Srlit.  1,  1«W. 

t  OSS.    [An-d,    IHOB,    ilMM.]     Procecdlasa   »  olalunat    •■«- 

If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
l^oodK  or  effects  to  bare  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  valae.  and  the  damaeee  above 
snch  value  as  specified  in  the  last  section.  Th»reapdn  the  ofUcer 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
uiilesH  the  plaintiff  gives  an  nndertaliing  with  at  least  two  suffi- 
cient iwreties.  to  the  effect  that  the  sutetieH  will  indemnifv  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  nnil  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  Grty  dollars  in  addition  thereto,  against 
all  diMnnges,  costs  and  expenses,  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  nssignee,  or 
cither  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  altachnient. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.  Whore  an  undertaking 
is  given  to  indcnmifr  the  sheriff,  he  must,  wilhin  two  days  after 
the  giving  of  said  uudcrlakiDg,  cause  the  same  to  be  filed  in  the 
ofllce  of  the  court  out  of  which  the  altachmeni  was  issued,  and 
serve  upon  the  claimant  or  his  agent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  Hubecrihed  to  the  warrant  of  attach- 
ment, a  copy  of  said  nndertaking.  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justitication  must  take  place 
before  a  judge  of  the  court  out  of  which  the  attachment  was 
issued,  at  a  time  to  be  HpeeiGed  in  the  notice,  which  must  not  be 
IM 
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lesR  tfaan  tn-o  nor  more  than  five  dsTs  after  the  serving  of  the 
Bald  notioe.  For  the  parpose  of  iustificntior,  earti  of  the  mlre- 
tles  upon  the  UDdertakioK  must  attend  before  the  judtce  at  the 
time  and  plare  mentioned  in  the  notice,  and  be  eramined  ou  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  tonehing 
hia  safficienc.r,  in  soch  manner  as  the  jndfre.  In  his  dincretion, 
thinks  proper.  The  e^iaminstion  mdy  be  adjourned  from  do.v  to 
da;  nntil  it  Is  completed,  but  sueh  adjourDmeut  niuHT  alwnyti  be 
tn  the  next  jadictal  day.  If  required  by  the  Hnlmanl.  hta  as- 
Bi^ee  or  other  repreBentative,  the  examination  must  he  rednced  to 
writing  and  subscribed  by  the  aureties.  If  the  judge  tindn  the 
anreliea  aufBcient  he  must  anncK  the  examfnatinn  to  the  onder- 
taliinic.  endorse  hia  allowance  thereon,  and  cnuxe  the  said  niider- 
takinR.  tDRcther  with  the  examination  of  the  aureti™,  to  be  filed 
with  the  clerk  of  the  conrt,  Then>npnii  the  nhertff  is  releaned 
and  discfaarsed  from  all  llablltty,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  nny  such  nnderUkinB 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
elerk  of  the- court  tn  which  the  same  hIibII  be  died  Bhall  imme- 
diately index  the  same  In  the  general  index  book  tn  his  oHIce 
under  the  title  of  the  anit  in  vfhfch  the  attachment  Is  Issued. 

3  R.  B.  4,  I  II;  L.  ISM.  cb.  flaS:  I>  1IKM,  cb.  Ml.     In  eScM  Sep).  1,  IIKM. 

I  4HW-n.    TAddptl.   t904.]    DlaehBrBe  of  ppraoaat   prajt^-rty 

If  gnods  or  efifects.  other  than  a  vessel,  attached  as  the  pro|>- 
erty  of  the  defendant,  or  any  portion  thereof,  are  rlpimed  by 
or  in  behalf  of  another  person,  anch  elatmsnt  may,  within  fire 
days  after  the  levy  ol  (he  attachment,  apply  to  the  judge  who 
granted  the  warrant,  op  to  the  eoort,  for  an  order  to  di.icharjco 
the  attachment,  aa  to  the  whole  or  a  part  of  the  property  at- 
tached. Upon  such  on  application  the  claimant  must  give  to 
the  sheriff  an  nndertaking  with  at  least  tivo  sufflcient  sureties 
who  must  Jastify  in  donhle  the  value  of  the  property  claimed, 
as  appraised  in  the  inventory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  elfect  that  In  an  action 
to  be  brought  on  the  undertaking,  the  claimant  will  c^stabliah 
that  be  was  the  owner  of  mich  goods  or  effects  at  the  tiro*  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  Hheriff  the  fnll  value  of  the  property  so  ciaimsd  with 
interest  from  the  date  thereof  together  with  the  eni^ta  of  the 
action.  (Sections  six  hundred  and  ninety  and  six  hundred 
and  ninety-one.  shall  apniy  to  an  nndertaking  given  as  pre- 
Bcritied  in  thia  section.  Upon  such  an  nndertaktng  being  given 
and  after  justification  of  the  sureties  if  required,  the  court  or 
judge  must  make  an  order  discharging  the  property  ao  claimed 
from  the  attachment,  upon  paymeut  by  the  claimant  of  the 
eherifFs  fees  and  necessary  disbursements.  Thereupon  and  ui>on 
such  payment,  the  sheriff  mnnt  df^c-harge  the  same  ncrnrtlingly. 
notwithstanding  that  the  pinintiff  may  have  given  an  undertaking 
as  proviiled  in  section  aJx  hundrc^d  and  fifty-eight.  The  <i)urt  or 
jndge  may,  upon  the  application  of  the  plaintiff  or  of  the  rlnim- 
aiit  at  any  time  before  tiie  warrant  is  vacated  or  annulled.  ui«>n 
notice  to  all  parties  in  Interest,  direct  the  sheriff  to  contmeni-e 
an  action  upon  the  undertaking,  upon  snch  terms  and  ennditliins 
and  under  such  regulations  as  it  or  he  deems  just..  In  sitch  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.  If  judgment  passes 
1«T 
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against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said  property  with  interest  Trum  the  date  or  the  nnder- 
tatiing  with  the  costs  of  the  ai-lion.  Xeither  the  giving  of  the 
lliidertakiag  as  prescribed  in  this  aection,  nor  the  recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  atlgtchnient  action  in  or  to  the  prop- 
ertj  discharged  from  the  attochment,  nor  shall  this  section  be 
construed  as  affecting  or  impairing  any  other  rlglit  or  remedy 
which  any  person  might  otherwiBe  have  in  respect  to  the  prop- 
erty attached. 
U   lOU*,  ch.  293.     In  effect  Sept.  1,   1D04. 

t  eon.  FlndliiK-  BO*  to  pprjndlcc  rlshl  of  oIkIbmbI. 

If  the  pro|>erty  is  fotllid  tu  be  in  the  defendant,  the  fiudiog 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effect:!,  or  the  value  thereof. 

1  600.  FroeopdlBK'  ob  pIbIbi  to  dttBieHtIa  ▼¥■■•!. 

Where  a  vessel,  belonging  to  u  port  or  place  in  the  Unit^-d 
States,  or  a  share  or  intcretil  therein,  Is  attached,  the  court  or 
Judge,  on  the  application,  witbin  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persona  to  make  a  valuation  thereof. 

2  E.   8.  B,   I  IS  (a  Edm,   8). 

I  flOl.  lAm'd,  1877.]  ApvrBlaerB  to  be  aTroroi  vBlBBtlOB  to 
be  retarBed. 

A  valuation  of  a  veaael.  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  l>e  in  writing,  and  aubseribed 
by  the  appraisers;  each  of  ivhom  must  taite  and  aubacribe  au 
aSidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  Is, 
in  all  respects,  Juet  and  fair,  and  that  the  value  oF  the  vesat'l, 
share,  or  interest,  is  truly  ntated  therein,  aeoording  to  the 
deponent's  belief.  The  valuation  muht  be  immediately  returned 
to  the  court  ot  judge;  and,  after  an  undertaiiing  ia  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

I  062.  UoderlBklBK  to  be  Rtven. 

Within  two  days  after  the  valuation  ia  returned,  the  claimniit 
or  bis  agent  may  execute  au  undertatcing  to  the  sheriff,  with 
Bulficieut  sureties,  approved  by  the  court  or  jndge,  who  must 
justify  in  twice  the  appraised  vahic,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  duimant  will 
establish  that  he  waa  the  owner  ot  the  veascl,  aharc,  or  intcrcHi, 
at  the  time  of  the  levy  thereupon:  and  that,  in  case  of  hie  failure 
to  do  BO.  he  will  pay  the  amount  of  the  valuation,  with  interest 
rroui  the  date  of  the  undertaking,  to  the  eheritf;  or.  if  the  war- 
rant h  vacated  or  annulled,  to  the  defendant,  or  hia  personal 
repreaentalive. 
a  R.  a.  B.  I  u. 

I  AOa.  Veaaeli  wheB  to  be  dlHobBriced. 

Upon   such   an   undertaking    being   executed   nod   delivered    to 
the  sheriff,   the   court  or  Judge   must   make   an   order,   directing 
the  vessel  or  ahare  to  be  discharged  from  the  attachment.     There- 
upon the  sheriff  must  discharge  the  same  accordingly. 
'    Id,,  I  IS. 

I  WM.  'Wbea  nndertaklBV  to  be  aBed. 

The  court  or  judge  may.  upon  the  application  of  either  parly, 
Rt  any   time  before  the   warrant   is   vacated   or  annulled,   direct 
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the  Bheriff  to  commence  an  actioo  upon  the  undertaking,  upon 
such  terms  aod  condillons,  and  under  such  regtilations.  between 
him  and  the  iipplicant,  as  it  or  he  deems  jiisl.  And  if  the  warraut 
ur  uttuchmcnl  is  Taintcrd  or  nnnuiled.  the  defendant  in  the 
attachment,  his  nB«lsne?  or  peraoaal  representative,  may  com- 
mence and  iiiBintain  an  action  upon  the  undertaking,  or  mB7 
be  substituted,  in  place  of  the  iberiff,  in  an  action  pending 
thereupon. 

f  lUtK.  Drfeae*  In  iiacli  ««  actlnai  ■■lalntlff'ii  recoverr- 

In  such  an  at^tion.  the  claimant  maj'  show,  in  bar  of  a  recover;, 
that  he  wan  the  owner  of  the  Tcssel.  Hhore,  or  iotereitt,  at  the 
lime  u'licn  it  iviis  attached.  If  Judtcment  passes  againat  him, 
the  pIttinlitF  Is  entitled  to  recover  the  amoiiDt  of  the  valuatloi], 
n'ilh  intercut  from  the  date  of  the  undertakinK. 

Id  .  I  IT,  imd. 

I  vao.  ForrlKn  veaaeli  kow  T^acd. 

Where  a  foreigu  vemii'l,  or  a  share  or  interest  therein,  is 
attached,  it  must  bt  valued,  as  prescribed  in  aectionu  OtJO  and 
Ml  of  this  act,  upon  the  application  of  a  person,  who  makes 
al&daTit.  to  the  effect  that  he  ia  the  owner  thereof,  or  that  he 
is  fbe  agent  of  a  perxon.  tiaming  him  and  his  residence,  whom 
he  beiieres  to  1>e  the  owner  of  the  vessel,  share,  or  Intetest 
attached, 
w..  I  IS. 

I  eer.  Wotlee  thermf. 

Snch   notice  of   the  appileation   mast  be  given  to  the  plaintiff, 
as  the  conrt  or  judge  deems  reaaonabie. 
Id.,  I  la. 

I  HAS.  PiBlntlir  to  kItc  DBdertaklns  wKb  nretlei. 

Within  three  dnpi  after  the  valuation  is  retarned,  the  plaintiff 
mnst  give,  to  the  person  in  whose  tiehatt  the  claim  is  made,  nil 
nndert.aking.  with  auflicient  sureties,  approved  by  the  court  or 
judge,  who  must  justifj-  in  twice  the  appraised  valne,  to  the  effect 
that  they  will  pay  such  damages  as  moy  be  recovered  for  seizing 
the  vexspl.  share,  or  interest,  in  on  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  it  it  appears  therein  that 
the  vesHel.  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  In  whose  behalf  the  claim  la  made. 
Id..  I  20. 

I  66S.  VeBHvl)  when  lo  lie  dlnckarced. 

Unler's  sui'ti  an  undertaking  is  given,  the  conrt  or  Judge  must 
grant    an    order   discharging    the    vessel,    share,    or    interest    so 
claimed,   from  the  attachment:   whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 
Id.,  i  21. 

I  070.  Terma  on  ivhlcli  debtnr  maT  elaim  -venae!. 

If,  after  such  an  uudertoking  is  given  by  the  plaintiff,  the  wnr^ 
rant  la  vacated  or  annulled,  or  the  attachment  is  discharged  aa 
to  the  vesael.  fhare.  or  interest,  the  defendant  or  his  agent  is 
entitled  lo  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  the  siitisfaction  of  the  court  or 
Judge,  (hat  the  undertaking  has  hoeu  discharged:  or  giving  to 
Ihe  plaintiff  uii  undertaking,  with  sullicleiit  sureties,  npproved  by 
Ihi'  I'ourt  or  judge,  who  must  Justify  in  twice  the  appraised 
J09 
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I  671.  Whem  ve««I  to  be  BoU. 

If  the  aDdertflkiiiK  of  th«  plaintiff  in  not  dischA.rKed,  or  be  is  not 
iademuJGed,  as  prescribed  in  thin  article,  within  one  month  oiCer 
the  defendant  hecomce  eutltied  to  claim  the  vcasel,  share,  or  in- 
tereat,  an  bo  presetibed,  it  may  be  sold  by  the  aheriS.  in  vihar^ 
enatody  it  is.  npon  an  order  of  the  eonrt  or  judKe;  and  ihi^  pro- 
ceeds of  the  Kale  mnat  be  paid  to  the  persona  who  executed  Ilie 
undprtahloc,  for  their  indemnity. 
M..  I  St. 

I  «Ta.  Tke  MKC. 

If  a  claiai  in  not  made,  by  or  in  belialt  of  an  owner  of  a  donicit- 
ILC  vessel,  or  of  a  share  or  inten'st  thereia.  within  thirty  daya 
iirter  it  is  attufbed,  or  it  the  proper  undertaking  is  not  exeeutitd 
by  the  claimant;  or  if  a  claim  in  not  made,  within  that  lime,  by 
or  in  behalf  of  the  onner  of  a  foreign  rewiel,  or  of  a  share  or 
interest  therein;  the  vckhcI,  shure.  or  interest,  may  be  soM  liy 
the  sheriff,  under  an  order  of  the  court  or  judfce,  upon  the  appli- 
cation of  tlic  ptuintiS,  if,  in  the  otdnirai  of  the  court  or  judge,  a 


I  0T3.  Tke  sBme. 

Where  a  share  or  Interest  in  a  Tcsael,  foreign  or  domestic,  is 
attaciicd,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
an  owner  thereof,  within  thirty  daya  thereafter,  it  may  be  solU 
l-y  the  aheriff.  uudcr  an  ortler  of  the  court  or  judge,  upon  tlie 
application  of  a  joint  owner,  or  his  agent. 

I  n;4.  [An'd.  IBTT.)    BbPrl*  ta  keep  |>POD«r4r. 

The  aberifC  most  koi-p  tlie  property  altachcd  by  him.  or  the 
proceeds  of  property  wild,  or  of  a  demand  collected  by  liim,  to 
answer  any  judgment  that  may  be  obtained  against  the  defcnil- 
ant  in  the  act  inn. 

I  «7R.  SIieHfl  ■■*)-  Itp  rflFveted  to  pa.r  monsr  lata  co>rt. 

But  the  court,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,  either  before  or  after  the  eipiration 
of  hla  term  of  office,  to  pjiy  into  court  llic  proceeds  of  a  demand 
collected,  or  propiTly  sold;  nr  to  deposit  them  in  a  desiRnated 
bank  or  trust  company,  to  Ik-  drnwu  out  only  upon  the  order  of 
the  court. 

I  07*.  (Am'«,  lt«T7.}  WhCB  he  m«)-  be  dtrccteA  to  releaue 
ur  dellvvr  itritiierly. 

Where  the  proceeds  of  the  pro|)erty  sold,  and  of  the  <)eroaiiOs 
collected  by  the  shcrifF,  exceed  the  amount  of  the  ptaintilfa  de- 
mand, with  the  coBtti  and  cM)cn>icM,  and  of  all  other  warrants  of 
attachment  or  executinns  In  the  RherllTs  hands,  chargeable  upon 
the  same;  the  conrt.  or  the  jud^  who  grunted  the  warrant,  upon 
the  applicatiou  of  the  dcfendaut,  or  of  au  nsslKuee  of,  or  pnr- 
chascr  from  the  defendant,  and  uihiu  notice  to  the  plHinliff.  and 
the  plaintiffs  in  the  other  warrants  or  ciccutlons,  may,  at  any 
tinii>  during  the  pendencj'  <•(  <lic  action,  make  an  order  directing 
the  shpriff  to  imy  over  ilie  mirpliiB  to  the  applicimt,  iind  to  relenfe 
from  (he  :ittachmciit  lhi>  reniuiniiig  rciil  mid  persotinl  pro|>erty 
attai-hed. 

leo 
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I  OTT.  [Am'd,  18SS.)  Plalntlfl  nuir  brlsc  mctton  1>  same 
sf  talmaelf  and  the  bIwI*. 

The  pluiutifF.  bj  leave  of  the  court  or  judge,  procured  as  |irc- 
*cribed  in  the  nest  iseclioa,  tsay  brhiK  aad  malntuln.  in  the  iuu>o 
o(  himoeU  and  the  sheriff  joiutly,  by  hie  own  atloruo;,  and  at  hi« 
o<n-n  expennp,  any  action  which,  bj  the  provlitlons  of  (liis  tttic, 
may  be  brought  by  the  Hhpriff,  to  recover  jivoperty  attached,  or 
the  value  thereof,  or  a  demaod  attni^eci.  or  upon  an  UDdertabiug 
(ciren  as  prps(?ribe<l  in  this  title,  by  a  iiermn  nthpr  than  the 
plaintiff;  the  plaintiff,  in  hiti  own  name  and  the  nhtriff's  iointly, 
may  alno  bring  and  maintain  any  amion  irhipb.  by  thi-  provirioiia 
of  subdivisioii  ttro  cf  section  six  bniiilred  and  flfty-five  of  article 
srcond  of  this  title,  may  be  brougbt  by  the  sheriff.  The  ^eriff 
must  receive  the  proceeds  of  nnch  an  action,  but  he  In  not  liable 
for  the  costs  or  espenBcs  thereof.  Costs  may  be  awarded,  in 
each  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
BfvinBt  the  aheriff. 
autMtltut«  tot  Co.  Proc..  I  238;  L.  ISBa,  cb.  COt. 

f  ATS.  UoTT  leave  to  brlnjc  bbcIi  action  yrneared. 

The  court  or  judge  must  i^rant  leave  to  bring  such  an  actiou. 
where  it  appears,  that  due  notice  of  the  application  therefor  baa 
been  given  to  the  sheriff;  but,  before  doing  »o,  the  court  or  judjte 
may  require  that  notice  of  the  aiiptlcatiun  be  given  to  the  plain- 
tiff, in  any  otbii;  ivarrant  against  the  same  defendant.  Aiid  sucli 
tcrnia,  conditions,  and  reguUitlouB  niuy  be  imposed,  in  the  order 
(granting  leave,  as  the  court  or  judge  thiuk^i  proper,  for  the  due 
protection  o(  the  rights  and  interests  uf  all  persons,  iutereBted 
ill  the  diapoution  of  the  proceed*  of  thu  action. 

I  OTfi.  riBlatlS  mar  be  Joined   with  ■berlS,  after  aotloa 

Leave  may,  in  like  manner  and  with  like  elTecl.  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  vrith  the  sherlfT,  in  uu 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
actions.  Upon  an- application  therefor,  the  court  or  juilgc  may, 
in  a.  proper  case,  require  tlte  plaintiff  to  provide  tor  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  npiilii-atiuii 
muKt  be  denied,  in  caoc  of  an  unreasonable  delay  in  making  it: 
or  nhere  an  application  waa  made,  before  the  action  wns  lirongtat. 
und  the  plaintiff  nyglected  or  refused,  without  n.  good  cicuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
impeaed. 

I  680,  Jadre  to  Atre^t  aa  to  naaBRfrempaf  of  aneh  an  ae- 

The  court  or  judge  may,  upon  the  application  of  the  sheriff,  or 
of  the  defendant  in  tbe  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  Bpclionn,  direct  as  to 
the  conduct,  dl9Conti nuance,  or  settlement  of  the  mime,  and  as  In 
llie  npplicntlon  or  disposition  o(  the  money  or  proijertj  refoverLd 
therein,  as  justice  requires. 

}  SSI,  Rrtarn  at  In-rmtOTyi  how  enfOFced. 

Upon  the  application  of  either  party,  and  proof  of  the  neglect 
of  the  sheriff,  the  conrt  or  jndge  may.  by  order,  reqnire  the  sheriff 
to  return  an  inventory.     Biwbedience  to  such  an  order  may  be 
pnDiclied.  as  a  contempt  of  the  court. 
S  B.  a.  13,  i  as  (2  BdB.  14).    Bet  pal.  |  712. 


g§  ftea-66  ATTACHMENT  OP  PROPERTY,      c.  7.  t.  S.  «.  3 

ARTICLE   THERO. 

Vaeating  or  modifying  the  warrant;  diMhargingtheatladiment, 


before  the  actual  npplit-ntiou  of  llie  attiiched  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  ia  the 
setlon,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintlEf,  or  for  one  or  more  of  those  forin« 
of  relief,  together,  or  in  the  alternative, 

BnbotlUte  for  part  of  |  »1.  Co.  Proc. 

I  ftSS.   How   motlan  naaat   be   KKdc)   ttproaliiK  It  kx   Bew 

An  application,   Bpecifiod  in  the  last  aeclion,  may  be  fouuiled 
crB  upon  which  the  waTrant  was  granted;   Id 

t  bo  made  to  the  court,  or,  if  the  warrant  waa 

granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  iia  be  deeniB  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defeDdant:  in  which  case,  it  must  he  made  to  the  court,  or,  il 
the  warrant  was  granted  by  a  judge  out  ot  court,  to  nny  jndKe 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  snxtnin  any 
ground  for  the  atlnchment.  recited  in  the  wHrrnnt,  and  no  other, 
anleM  the  defendant  relies  upon  a  dischnrge  In  lianliruptcy,  or 
opon  a  discharge  or  eioneraiion,  granted  In  Insolvent  proceed- 
ingB;  in  which  case,  the  plaintiff  may  ahow  any  matter,  in  avoid- 
uice  thereof,  which  he  might  show  upon  the  trial. 

I  aw.  [Repealed,  187T.] 

I  «8B.  [Repealed,  18T7.J 

f  0S6.  lAtn'd,  1B7T.I  Wlm  iirlDr  niollOB  BOt  io  prejaillae 
•■bac^Drnt  motion. 

The  denial  of  euch  an  application  does  not  prejudice  a  subse- 
quent application.  BfasoDalily  made,  founded  upon  the  fniiure  of 
a  complaint  which  hud  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  ot  kctkiii 
mentioned  in  section  635  and  section  637  of  this  act. 
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I  887.  D*feBd>Bt  Biky  a.]pvlT  for  dlscbarKe  of  uttaeh^ent. 

The  defendant  may,  at  any  time  after  he  has  appeared  In  the 
uctioQ,  and  brtore  final  judgmeut,  appl;  to  the  judre  nbo  graoted 
llie  n-arraDt,  or  to  tbe  court,  fur  au  order  to  discbiiree  the  attach* 
ment,  as  to  the  whole  or  a  part  of  the  property  attached. 

SalMtitatc  lor  >  portlOD  ot  Co.  Proc..  |  240. 

I  SSH.  IlBdcrtBklBB  to  ba  Btven. 

Upon  anch  an  application,  the  defendant  muat  glTe  an  nnder- 
takuiK.  with  at  least  two  sufficient  auretiea,  to  the  effect  that  he 
will,  on  demand,  paj*  to  the  plaintiff  the  amount  or  anr  juds- 
neDt  which  may  be  recorered  in  the  action  againat  him,  not  ex- 
ceeding a  BUm  specified  in  the  nndertakinK,  with  iatereat.  The 
<nm  go  specified  muBt  be,  at  leaat  eqnal  to  the  amonnt  of  the 
plaintiS'B  demand,  as  ipecifled  In.  big  affidavit;  or,  at  the  option 
of  the  defendant,  eqnal  to  the  appraiaed  valne,  accordins  to  the 
inventory,  of  the  property  attached:  or,  if  the  application  ia  to 
discharge  the  attachment.  a»  to  a  part  only  of  the  propertr  at- 
tached.  to  the  appraised  value  of  that  portion. 

Sstimtiite  far  Iha  flnt  two  untencci  of  Co.  Proc,,  |  141. 

t  OSS.   AyplleallOB  by  obc  of  acTrrBl  dcfcBdaiBM. 

Where  there  are  two  or  more  defendanta,  and  an  application 
ia  made,  as  prescribed  in  the  Jnat  two  sectiona,  by  one  or  more, 
bat  not  by  all  of  them,  the  undertrtking  muat  provide  for  the 
payiDent  of  any  judgment,  whicii  may  be  recovered  againat  any 
of  the  defendanta  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit  to  the  aatlsf action  of  the  court  or  jcdge,  that  the 
property,  with  respect  to  which  the  application  ia  made,  belongs 
to  him  separately;  in  trbich  case,  the  undertaking  must  provide 
for  the  payment  o(  ony  judgment,  which  may  be  recovered  In  the  . 
action  against  the  applicant,  either  alone,  or  jointly  with  any' 
other  defeodant.  Where  an  application  la  made,  as  preacrlbed  in 
this  section,  at  least  two  daya  notice  thereof,  with  a  copy  of  tlie 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  oivn,  or  have  an  Interest  in  the  property, 

g  O&O.     lAm'd,  18T7.]    Snpetlea  to  Jaatlfr  K  required. 

An  undertaking,  (civen  as  prescribed  in  the  laat  two  aection^ 
mnat  be  forthwith  Cied  with  the  cterk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  fortbwith  served  upon  the  plalntiff'a 
attorney:  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  Ibnt  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  snretlea  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arreat:  or  a  new  undertaking  muat 
be  given,  with  new  sureties,  who  must  iustifv  in  like  manner.  If 
the  plaintiff  doea  not  except,  as  prescribed  in  this  section,  he  !■ 

deemed  to  have  waived  all  objection  to  "■■■ *■■ — 

CO.  Five.,  part  of  {  241.  amd. 


r  they,  or  the  new  aaretles.  Justify, 
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i  Oaa.  ForeatDlKH-  {irovlaloBB  BwyUosUc  to  veaaals. 

The  last  fite  Brctlons  arc  applicable,  nlicrc  n  vessel,  or  .1  share 
or  imertst  thpn^iii,  is  nltnchi-'a.  If  it  is  ueeoBsary,  to  cnnblf  the 
defendant  to  dtsebarge  the  attnchmeDt,  the  court  or  judge  may. 
by  order,  etay  sny  proceediug-  specifipd  in  artiele  second  of  thia 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

I  OOS.  Fartuera  Btar  applr  >•>  dlaebarse  ■ttM.nli^eBt. 

If  a  warrant  of  attachment  Is  leyied  upon  the  Intere^  of  one 
or  more  partners.  In  goods  or  chattels  of  ft  (MrtoetBhip,  tne  other 
partner!,  who  are  not  defendanlH  In  the  action,  or  any  of  tliem, 
may,  at  any  time  before  flnal  jadgment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  conrt,  upon  an  aJBdarit  uowingr 
the  tacts,  foi  an  order  to  discbarge  the  attachment,  as  to  that 

I  «»4,  [Aak'd,  ISTT-l    VndcrUHcInc  to  be  ctvea. 

UpoD  sach  in  application,  the  applicant  mnat  give  an  ander- 
taklbg,  with  at  least  two  suffideut  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  judgmeDt, 
which  may  be  recoTCred  against  the  iwrtner  who  is  defenifaut  in 
the  action;  or  which  may  be  recovered  against  him,  in  any  other 
action,  wherein  the  other  portners  are  not  defeodanta,  and 
wherein  a  warrant  of  attachment,  or  nn  execution,  may 
come  to  the  shcriCTs  hands,  st  any  time  before  the  warrant  of 
attachment,  which  was  so  levied,  is  Tacaied  or  aonulled;  not  ex- 
ceeding a  sum,  speciOeil  in  the  underlnkliig.  which  must  not  be 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  goods 
or  chattels  seized,  by  virtue  of  the  attachment,  as  filed  by  tlie 
court  or  judge.  If  the  value,  in  the  opinion  of  the  court  or  Judge, 
is  uncertain,  the  sum  shall  be  auch  as  the  court  or  jndjre  deter^ 

I  690-   Court  or  Jndae  mar  ■■certain  valne. 

For  the  purpose  of  fixing  the  sum,  or  deterniiDing  the  anf- 
ficiency  of  the  sureties,  the  court  or  judge  may  receive  affidavita 
or  oral  testimony,  or  may  direct  a  reference. 

f  eM.  Wbcn  plalntlC  entitled  to  nottee  of  anr  a»Vll«- 
tlon,  etc. 

The  court  or  judge  raB.v  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  thia 
article,  or  of  the  hearing  under  an  order  of  reference,  made  aa 
pECBcribed  in  the  last  section;  atid  If  the  applicant  does  not  a[>- 
pear,  where  notice  has  been  given,  the  apiilication  may  be  dla- 
mlssed  ar  denied. 

1S4 
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ABTICLB  FOURTH.! 

fagakuttha 

■k^  <el.  Pnfetencca  nt  two  ar  mar*  wunsti. 

«e.  Kale  ■■  to  Ifiy  luidar  i  jnnlor  wirnnt. 

ag»-T0O.  [Rep«l«d.) 

701.  DDdfrUUnc.    bj    Jaoior    sCUclilnc   (Tedltar,    to   prttCBt   rdMM   af 

TOS.  Rl^tB  af  jDDlor  pUlntUF  la   ftctloQ  b/  t^lor  plmlntlS  Aod  tariff 
TO*.  Jnolor  iilalntlff  dut  ba  lUowrd   lo  eanuaanm  ■cUoa  Mnllr  wtth 
ItB.  BI^U  at  tUrd  ini]  other  ■abaeqnont  ntUdiljif  crMlton. 
I  n&T.  PrefrreneH  of  two  or  more  iVKrraiita. 
Where  two  or  more  warrants  of  attachment,  agmlnat  the  ULme 
defendant,  are  delivered  to  the  sheriff  of  the  same  eonnty,  to  be 
executed,   their   respective  prefereDceB,  and   the   rales,   where   & 
IcTT,  or  B  leTy  and  aale,  baTe  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executiona,  against  the  prop- 
trtj  ot  the  iame  defeadant,  are  delivered  to  the  aherlff  of  tnt 
Mtme  county,  to  be  executed. 

flea  3  B.  S.  SOa.  II  M  and  IS  (3  Bdm.  STB). 

I  99S.  Rule  lut  to  levr  BBdrr  ■  JbbIof  iTBrrsBt. 

Where  A  domestic  vessel,  or  share  or  Interest  therein,  ha« 
1>eea  attached,  and  afterwards  released,  as  prescribed  In  thia 
title:  or  where  the  personal  property  of  a  partnerahip.  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  thia  title;  another  warrant,  ag-alnst  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  an;  other  count;,  until  after  the  Snt 
warrant  baa  been  vacated  or  annnlled.  But,  except  as  thua  pre- 
acrfbed.  where  a  seeond  warraot,  against  the  same  defendant,  !■ 
delivered  to  tbe  same  sheriff,  be  must  execute  It,  by  a  levy  upon 
properttr  within  his  county,  and  be  must  thereupon  take  the  aame 
proceeAn^.  as  if  the  levy  was  made  Dndei  tbe  fint  wamnt 

Bee  inte,  M  SOS  and  SH. 

i  «8ft.   [Repealed,  1877.] 

I  TOO.  [Eepealed,  ,1877.1 

I  TOl.  UBdrrtalclBK  TtT  Isnlor  attaetaliiK  <n-edlt*r  to  pra- 
vent  Pel  ease  of  forelvn  ▼«■■«!. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  In  article  second  of  this  title, 
and  tbe  plaintiO,  in  the  first  warrant  of  attachment,  fails  to  tfire 
an  undertakins  to  prevent  the  relRase  thereof,  the  court  or  Judge 
may  grant  to  the  plaintiff  In  a  second  warrant,  then  in  the  sher- 
ilTa  hands  for  eiecntlon,  an  extension,  of  not  more  than  three 
days  thereafter,  within  wbirh  to  fnrninh  an  nndertalilng,  tn  all 
reapecta  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  If 
he  fnmiahes  it,  within  that  time,  he  has  the  same  rigbta  and' 
priTUeges,  and  Is  subject  to  the  same  duties  and  tiabilllies,  wlttt 
respect  to  the  vessel  and  tta  proceeds,  and  the  aubaequent  proceed- 


■  telatinf  thereto,  at  if  bis  was  the  flrat 
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I  JOS,  Role  aa  to  aiibBeanent  ailachmeiir  of  favelca  ve<>- 
■el. 

If  a  forcigD  Teasel,  or  a  abare  or  Interest  therein,   has   been 
attached,  and  afterwards  released,  bj  rcaaoD  of  the  failnre  of  the 

filaintilT,  In  the  first  or  the  seoond  warrant,  to  give  an  nndertak 
Dg  to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  agaiost  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  couiitj,  before  the  expiration  of  tbe 
time  within  which  the  undertaking  should  have  beeq  tnrniahed 
But  it  ma;  be  again  attacheil,  .under  a  sTibsequent  warram 
against  the  same  defendant;  in  which  case,  the  pliiintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rJehts.  and  privileges,  and  are  subject  to 
ibiliti         —  ■  ■    -  ■       •  ■■ 


tbe  same  duties  and  llabilitiea,  with  respect  to  the  vessel  and  Ita 
proceeds,  and  the  subaegoeut  proceedings  relating  thereto  --  " 
the  warrant,  under  which  it  was  attached,  was  tbe  first  n 


g  Ttfa.  Rlshla  at  Junior  plaintiff  In  nellon  bv  aonlor  plalm- 
UB  and  aherlS  Jolutlr. 

Where  the  plaintiff  in  a  warrant  of  sttachment  has  commencea 
on  action,  in  the  name  of  himself  and  the  sheriS  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  mar  apply  to 
the  court  or  judge,  to  airect  as  to  tbe  conduct,  discontinnance,  or 
settlement  of  the  same,  or  to  impoHe  terms,  conditions,  and  t-MU- 


lattons   L_    __    __    

applicant:  and  such  orJer  may  be  made  thereupon,  as  justice  re 


quires.  If  the  first  warrant  is  vacated,  or  the  attachment  tbere- 
nnder  Is  released  or  discharecd.  without  affecting  the  cause  of 
action  prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly, 
the  plamtiff  in  the  warrant  next  in  order,  may  upon  his  own  ap- 
plication, be  substituted  as  joint  plaiotlS  with  the  sheriff,  by  an 
order,  made  as  upon  an  application  for  leave  to  bring  sucn  ao 

Bm  H  sn-oso,   *nU. 

I  704.  JanioF  vlalntlff  atnr  be  nlloived  to  commeaee  k«- 
tlon  Jointly  wltb  sheriff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  Judg^ 
upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriff, 
tor  leave  to  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  any  action,  which  might  be  brouRht  In  the  name 
of  tbe  senior  plaintiff  and  the  sheriff.  If  it  appears  that  the 
plaintiff  in  the  first  warrant  n<^lectB  or  refuses  to  be  joined  with 
the  sheriff  in  such  an  action,  or  to  comply  with  tbe  terms,  condi- 
tions, and  rcgnlations.  imposed,  either  iipoD  granting  him  an 
order  (or  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plamtiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  tbe  name  of  himself  and  tbe  aheriO  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

I  TOS.  RIslitB  o(  third    and    other   aabBeqaent   attaching 

Where  there  are  more  than  two  warrants  of  attachment,  against 
the  same  defendant,  the  plaintiffs  In  tbe  third  and  each  snbse- 
qnent  warrant  have,  according  to  their  respective  priorities,  the 
same  rights  and  privileges,  as  against  the  plaintiffs  in  all  lenior 
warrants,  which  the  plaintiff  in  tbe  second  warrant  fau,  al 
kftttast  tbe  plaintiff  In  the  first,  and  ore  tnbject  to  tti«  him 

160 
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dBtiM  and  liabilities:  except  that  a  aecond  eitension  of  the  time, 
within  which  to  furnish  an  undortaliing  to  prevent  the  release  of 
*  foreign  vewel.  or  a  share  or  interest  therein,  shall  not  be 
KTSDted.    And  the  plalntltFs  in  two  or  more  junior  ^ 


—  .a  be  taken,  by  the  plaintiff  in  a  second  or  subsequent  war- 
rant of  attachment;  provided  that  it  does  not  interfere  with  tba 
preferential  or  other  right  of  an  intermediate  plaintilX. 


D,mi,.=db,Goojjle 
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ARTICLE  FIFTH. 


^™»l^tmgert7. 


ns.  Wben  mtria  to  i 
I  706.  RzecntlaB  to  lasiie  to  •bcrfS  vrhit  baa  levied* 

Where  a  levy,  untior  a  warrant  ot  attachment  In  on   ac , 

has  been  madt?.  an  execution  asainst  property,  upon  a  final  jnds- 
meut  in  Tavor  of  the  plaintiff  therein,  recovered  after  the  ezptra- 
tton  ol  the  term  ot  office  of  the  sheriff,  who  made  tbe  levy,  most 
DevertbeleBH  he  directed  to  and  executed  by  that  eherUI,  ntil«aa 
another  person  is  designated  by  law  to  complete  the  anJBnished 
bnsineBs  pertaining  to  hla  office;  or,  in  that  case,  to  the  peroon  ao 
designated. 

I  TOT.  [Am'a,  tSTT.]  Wliea  JadsHeiit  estoreeable  oatly 
saralnst   attaehed    propertT- 

Where  a  defendant,  who  has  not  appeared,  U  a  non-restdent  of 
the  State,  or  a  foreign  corporation,  and  the  HummoDS  was  aerred 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  aa  preaeribed  in  chapter  fifth  of  this  act. 
the  judgment  can  be  enforced  only  against  the  property  which  baa 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation, 

1  T08.  [Aa'd,  ISTT.]  Jndament  In  the  prtnolpal  astl*at 
baw  BBtlBaed. 

Where  an  eiecntion  against  property  is  issued  upon  «  jndg- 
ment  for  the  plaintiff,  in  an  action  la  which  a  warrant  of  attacS- 
ment  has  been  levied,  (he  sheriff  must  satisfy  It,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  nil  money  attached  by  hjm, 
and  the  proceeds  of  al!  sales  of  perishable  property,  or  of  any  Tea- 
sel or  share  or  ioterest  therein,  or  animals,  sold  by  him.  or  ot 
any  debts,  or  other  things  in  action  coliected  or  sold  by  Mm;  or  ao 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  ezeca- 
tion,  the  other  personal  property  attached,  or  so  much  thereof  aa 
is  necessary;  including  rights  or  shareB  in  the  stock  of  an  asao- 
ciation  or  corporatinn,  or  a  bond  or  other  inatrnment  for  the  pay- 
meat  of  money,  executed  and  issued,  with  the  interest  coupons 
annexed.  If  any,  hy  a  government,  atnte,  county,  public  officer,  or 
municipal  or  other  corporation,  which  ia  in  terms  negotiable,  or 
payable  to  the  hearer  or  holder,  the  principal  whereof  is  not  Oien 
payable;  but  not  including  any  other  debt  or  thing  In  action.  If 
the  proceeds  of  tint  property  are  insufficient  to  satisfy  the  ju<1g< 
nent,  and  the  execution  rcquireB  him  to  satisfy  it  ont  of  any 
other  personal  property  of  the  defendant  he  mast  sell  the  per- 
■onol  properly,  npor-  whieh  he  has  levied  by  virtue  of  the  execa- 
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tioD.  If  the  procecda  of  the  pergonal  property,  applicable  to  the 
execution,  are  Ininfficient  to  aatisfj  the  judgment,  the  aherUF 
must  sell,  ander  the  ezecution,  all  the  right,  title,  and  interest, 
which  tbe  dereudant  had  in  the  real  prop(?rt;  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  an;  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
h&B  paased  out  of  the  hands  of  the  sberiff,  witboDt  haviog  been 
■old  or  converted  into  money,  and  the  attachment  baa  not  been 
dischatged  aa  to  that  property,  he  muat,  if  iiractlcable,  regain  po»- 
■ession  thereof;  and,  for  that  purpose,  he  has  at)  the  authority 
which  he  had,  to  seize  the  same  under  tbe  warrant.  A  peraon, 
who  wilfully  conceals  or  wilhholiiB  Bucb  property  from  him,  is 
habie  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  be  may  collect  tbe  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  be  has  taken  in  the  course  of  the  procecdingi,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  tbe  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompauied  with  an  affidavit,  spect- 

Sing  fully  all  the  proceedings  of  toe  sheriff,  since  the  levy  under 
e  warrant,  the  property  attached,  and  tbe  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uacoliected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  tbe  defend- 
ant  appeared  in  tbe  action.  If  the  summons  was  not  personally 
cerved  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  applii^tion  without  notice. 
Co.  Ptve.,  I  2ST,  ani'd. 

I  TOO.  [Am'd,  187T.]  IVhen  Bttechncnt  dlaeksrsed,  ets„ 
yrsDcrtr  to  ke  rcntared  to  defendant. 

Where  a  warrant  of  attachment  ia  vacnicti,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  arnst,  eicept  In  a  case  where  it  is  otherwine  specially 
[»«sf:ribed  by  law,  deliver  over  to  tbe  defendnQt,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenseH.  IcRally  cbarpcahle  by  the  sheriff, 
all  the  attached  personal  property  romalnine  in  his  hands,  or  that 
portion  thereof,  as  lo  which  tbe  attachment  is  discharged;  or 
the  proceeds  thereof,  it  it  has  been  sold  by  him. 

U.,  lut  WDEeiM  of  i  237,  ud  vtn  at  ||  239  ndil  240.    S«  1  SMI.  moba.  1& 

I  TtO.  Addltloa«I  prvviBion  for  hla  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
dehver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
jodge.  all  books  of  account,  vonchers.  eTldences  of  debt,  mani- 
ments  of  title,  or  other  papers,  relating  to  tbe  property,  either 
real  or  personal,  or  to  its  proceeds;  together  wlin  all  undertak- 
ings, relating  thereto,  which  be  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied;  except  an  war 
dfftaklng,  given  by  the  defendant,  upon  the  discharge  of  proper^. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  o( 
each  undertaking,,  so  delivwed,  and  of  each  other  lnstmin»>t,^tO 
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which  the  defeodant  is  thus  entitled,  an  amignment  of  which  la 
DecMsary  to  perfect  or  protect  the  defeodaut's  title  thereto.  The 
defendant  must  alio,  but  upon  his  own  application  only,  be  suth 
Btitnled  la  place  of  the  sheriff,  or  the  sneriff  and  the  plaiDtiff 
jointi}'.  In  an  action  brought  a.e  preBoribod  in  thia  title:  oat  the 
court  or  Judge  may  impose,  hb  a  condition  of  granting  the  order 
of  Bubstitulion,  such  terms  as  justice  roquiree,  with  respect  to 
indemnity  and  payment  of  ezpeuses.  The  defendant's  richi, 
without  respect  to  property  attaclied  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sberifT,  while  the  warrant  was  still  tn 
force,  except  where  his  rights  are  specially  defined  or  regulatett 
by  Isw. 

I  711.  CBBCelllnff  notice  attKcliliiK  reni  property. 

At  any  time  after  the  warrant  of  nttnchment  has  been  vacated 
or  anutilled.  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 

Slication  of  any  person  aggrieved,  and  upon  such  notice  as  it 
eems  just,  direct,  that  any  notice,  filed  for  the  purpose  o(  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  ^ere  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and.  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  cop;  thereof  must,  at  the  same  time,  be 
filed  therein. 

Od.   Pent,,  put  of  |  132,   uni'll  nod  «nlirsed. 

I  T12.   Whan  sUvria  to  retara  warniBt  and  bla  proeead- 

IHKB. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  mnst  forthwith  file,  in  the  clf-rk's  office,  the  warrant, 
with  a  return  of  his  proceedinRS  thereon.  Upon  the  appilcatloa 
of  either  party,  and  proof  of  the  aheriff's  neRlccl,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id.,  I  342.  ta'a,   *Bd  ODDKlldatnl  vllh  lo  mncb  or  2  K.   9.  IS,  |  OB   (3 
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FIB§T. 

Reotmert 


JTS.  Bicnritr, 

TIB.  Certmiii  ncnfTCTi   mar   bold   rMl  ptapertr. 

f  TIS.  [Am><,  189B.]    ReeelTcri  when  apyolateA. 

lu  addttion  to  the  casefl,  where  the  appolotnipnt  of  a  receiTer 
is  special!;  provided  for  by  law,  a  receiver  of  property,  wblcb  ia 
the  Bubjoct  of  an  action,  in  the  Buprerae  court  or  a  county  court, 
may  be  appointed  by  tlie  court,  In  either  of  the  following  cbbcb: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  efl- 
tablishei  on  apparent  right  to,  or  Interest  in,  the  property,  where 
it  ia  in  the  poBaessLon  of  an  adverse  party,  and  there  la  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  jud^ent  Into 
effect,  or  to  dlapoae  of  the  property,  according  to  Itu  directlona. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property,"  ae  used  in  this  section,  Inclndea  the 
rents,  pro&ta,  or  other  Income,  and  the  increase,  of  real  or  per- 
■onal  property. 

U  laSS.  CD.  HA. 

(  TI4.  [ABt>A,  18TV,  180S.]  Ap»«liitKeat  of  rceelTert  ■<>- 
tlce  of  ■.ppIleatloB. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unleas  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  a  a  prescribed  in  section  four  hundred  and  thirty - 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  nublk'ation  or  otherwise,  as  he 
thinks  proper.  But  where  the  acticm  is  for  the  foreeloaure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  he  ap- 
pointed without  notice,  notice  shall  not  be  required. 

8tt  I  82T,  port;  L.  IMS,  ch.  aiT.     la  eOect  Sept.  1,  1S03. 

I  TIR.  [Am'd,   1806.]    Secnrltr- 

A  receiver,  appointed  in  an  action  or  special  proceeding,  mnat, 
before  entering  upon  his  duties,  execnte  ond  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  nt  least  two  anfficlent  suretiea, 
in  a  penalty  fiicd  by  the  court,  judite.  or  referee,  making  the  ap- 
polntmcnt.  conditioned  for  the  faithful  discharge  of  his  duties  aa 
receiver;  and  the  eiecution  of  any  such  bond  by  any  fidelity  or 
surety  company  authorised  by  the  laws  of  this  state  to  tranaact 
busiuess,  ahali  be  equivalent  to  the  execution  of  said  bond  by  two 
inrelies.    And  the  court,  or,  where  the  order  was  made  out  01 

m 


g  716  ntOVISIONAX  REHEDIBS.  c.  7,  t.  4,  a.  1 

court,  the  Jndge  maJting  the  order,  _.    __ 

receiver  waa  appointed,  or  his  BuecesSDr  in  office,  may,  . 
time,  remove  the  receiver,  or  direct  him  to  give  ti  new  bona,  witn 
new  aaretiea,  with  the  like  conditioD.  But  the  foregoing  prori- 
aionii  of  this  aection  do  not  apply  to  a  case  where  special  proTf- 
sion  is  made  by  law,  for  the  secnrity  to  be  given  by  a  recelvn*.  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiTer 
who,  having  executed  and  filed  s  bond  as  provided  for  In  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  Buret]'  or  sureties  on  his  official  bond,  of  his  Intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
f^veii  to  such  surety  or  sureties  where  the  accounting  Is  ordered 
on  the  petition  of  a  person  or  persons  other  than  tne  receiver, 
and  in  no  case  shall  the  receiver's  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 
Sea  pMt,   H  810-SlBi   ■!••  II  TS8-T90.    In  tOv-t  Itarcb  11,    l§ga.    L.   IBM, 

I    71«.    [Am'd,   ISftB.}       CferlalB    reoelven    ximr   ksU    re«l 
propertr- 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  Judgmeot, 
in  an  action  in  the  supreme  court  or  a  county  court,  or  in  a 
special  procer^ing  for  tne  voluntary  dissolution  of  a  corporation, 
may  take  and  bold  real  property,  upon  such  trusts  and  for  such 
purposes  as  the  court  direcis,  Bubject  to  the  direction  of  the  court, 
froni  time  to  lime,  respecting  the  disposition  thereof. 
b  UM,  ch.  MB;  L.  1S«R,  cb.  113.  I  1  i<  Bdm.  BB3).  sia'a. 

vn 
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AKTICLB  SBCOKD. 

Depoiit,  deHvery  or  conveyance  of  property. 

Am.  717.  Court  nur  ordai  ■  depoalt  or  dell>*rr  of  propntr  to  ««t>lB  flifc 
7IS.  WIieD  (berUt  mrnj  tike  and  anmj,  ate,  proiMrtT. 

I  717.  [An'd,  1877.]  Coort  lamr  order  a  deposit  or  dellv^ 
cry  of  pFupertr  In  certain  caaea. 

Where  it  is  admitted,  by  the  pleading  or  eiamiQation  of  a  partr, 
that  he  has,  in  his  poBHesaion  or  under  his  control,  moner,  or 
other  personal  property  capable  of  delivery,  which,  being  the  lub- 
ject  of  the  action  or  special  proceeding,  ia  held  by  him  as  tcustee 
for  another  party,  or  ivhieh  belongs  or  is  due  to  another  part;, 
the  conrt  may,  in  Its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  In  conrt,  or  delivered  to  that  party, 
vith  or  without  security,  enbject  to  the  further  direction  of  the 

Ob.  Pmc.,  part  of  1  3M,  an'd.    8h  port,  f|  TtS-TB4. 

J  T18.  'Whea  BkerlB  taar  take  and  nooTeTi  ftc,  propertr- 

Where  the  conrt  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  jadgment  directs  a^artj 
to  make  a  deposit  or  delivery,  or  to  contey  real  property;  if  the 
direction  Is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  ref^nlre  the  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  conrt 
Id.,  I  SM,  th*  lut  wntnwa  but  am  an'A. 
ITS 
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Oeneral  and  mitetUaneotit  proviaioiu . 

Bm.  Tie.  Ar»n,    lajnnelloD,'  (Dd   (tlachaieDt;   wbn    not   ts   b*  rnBUd  to- 
T30.  GDoDtErclilm,  proTljloDil  nm«ll«. 

i  Tl».  [Am'd,  INTft.]  ArrcBl,  InJnBctlan,  a>d  BttaeliMeBt- 
irhcB  not  to  be  smintcd  tovetlipr. 

Where  apuilicatioD  (or  an  order  of  arreet,  an  fiijnoctlon,  and 
a,  waiTBDt  of  attachmeut,  or  two  of  tht^m,  la  made,  in  tho  same 
action,  OKainHt  the  same  defendant;  and  it  aatlBfactorilf  appears 
tbat,  under  the  particular  circ  am  stances  of  the  case,  two  or  all 
of  them  are  not  Decesfinr;  for  the  plaintiff's  aecuritf,  the  coart 
or  judge  may,  in  its  or  hia  discretioo,  require  the  plaintlCF  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injonctioD  order, 
or  warrant  of  attachment,  the  court  or  jaAne  must  Gnnlly  decide 
the  same,  within  twenty  daya  after  it  is  submitted  for  decisioD. 

I  T80.    [Am'd,  1878.]    CoanterclBlin,  proTlMonal  remedies. 

Where  the  defendant  interposes  a  cotrnterclaim.  and  there- 
npoD  demands  an  affirmative  judgmetit  aKainat  the  plaintiff, 
hia  riitht  to  a  provisional  remedy  ia  the  same  as  in  an  action 
brought  by  him  aicainst  the  plaintiff,  for  the  fause  of  action 
stated  in  the  coanterclaim,  and  demanding  the  seme  Judgment. 
And  tor  the  purpose  of  applying  to  such  a  enae  the  proriaions 
of  this  act.  the  defendant  ia  deemed  the  plnintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  In 
the  aiuwer  ia  deemed  the  complaint. 
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CHAPTER  VIII. 
Misfiellaiieous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

TniiX     I.—  MlsUkM,  Oalalm,  DgfWt^BQl  ImgvlultlM. 
TITXS   n.—  T*Bd*r,  Md  other  <Mbn  and  RmiBHta  U  tka  Idnm  Vtttj. 
Ttn^  III._  PajHiBt  •(  XoB* J  Into  Caut,  aMl  <;h*  and  DtifoiItliB  TkarMf. 
TITLK  IT— PncHdlasi  nam  Ua  Dastt  ar  DlMUUtr  •!  a  PutT,  M  tkl 

truifir  »t  hli  l>t«nit> 
TITLS    T,— HgtUu  asd  Ordeit  (teaeraHl. 


Tins  X. 

Ifirtftkeii,  omlMions,  defecti,  and  Inaeriiluitlai. 

Bee.  T21.  Delecta  cured  bj  lertlct.  etc.,  luu]  by  IndcmedL 
T2a.  Suoh    aetectt    to    be    aDBplled. 

13S.  Amrndioenli  br  ibc  court:  (lln*(iTdlni  ImmitnUl  mun,  ale. 
T34.  ItelleC  igalDsC  omluloBi.  etc.;   iiHiulmniti  t*  confarm  rrrrrrndlin 
720.  BatBniB   bj   offlcen,    etc, 
TS8.  Papen  loit  ot  wUhheld;   how  lupplled. 
T2T.  Oraei  of  roart:  wfapa  necesflaiT  ti>  BjannJ. 
T3S,  DIiRnrdlDK  defflcta   lb   AflldBrlti. 
73>.  CntiTo  boDd*.   tte.,   ttbta  tnfflFlant. 
ran.  AmendlDt  defecu  Id  boDda.  etc 

I  731.  [Am'd,  inn.]  DeteetB  cored  br  T«v«lot,  *te.|  Bad 
kr  Jadcaenl. 

In  a  conrt  of  record,  where  a  verdict,  report  or  deciafon  hai 
be«D  rendered,  the  judgment  shall  not  be  stared,  nor  ihall  anr 
jadgmpnt  of  a  coort  ot  record  be  impaired  or  affected,  bj* 
reason  of  either  of  the  foUowiug  imperfections,  omlsBionB, 
defects,  matters,  or  things,  in  the  process,  pleadli^  or  othM 
procoedingg: 

1.  For  want  of  a  summons,  or  other  writ 

2.  For  anj  fault  or  defect  in  process;  or  for  miiconcelTlng  • 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  other 
officer;  or  becaose  an  officer  has  not  subscribed  a  return,  actaallr 
made  by  him. 

4.  For  a  variance  between  the  gammons  and  complaint. 

5.  For  a  mispleading,  insnfficlent  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

T.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  jndgmenf.  is  in  his  favor. 

8.  For  omilting  to  allege  any  matter,  witboTlt  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  miatafee  in  the  name  of  a  party  or  other  person;  or 
In  a  Bom  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  descriptiou,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  In  the  name  of  a  joror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  Dp  the 
judgment-roll. 
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officer  of  the  court,  or  of  a  party,  bis  attomer  or  couiuel,  by 
which  the  adverBe  [larty  has  Dot  beeo  prejndiced. 

a  R.  S.  434.  43B.  1  T  (Z  Edm.  441.  4tB),  ani'd. 

I  jaa.  flack  defesla  to  be  supplied. 

Each  of  the  omissiouB,  imperfect iuns,  detects,  and  vBriances, 
apcdfied  ID  the  last  Bectlou.  and  an;  other  of  like  nature,  not 
being  against  the  rtglit  and  justice  of  the  matter,  and  not  altei~ 
ing  the  Issue  betwiH'u  tht^  parties,  or  the  trial,  mnst,  when 
necessary,  be  supplied,  and  the  proceed  ing  amended,  by  the 
court   wherein   the   judgment   ie    rendered,    or   b;   an    appellate 


t  728.  [Am'd,  1877,  IBOO.]  AmendmentB  by  the  eonrtt 
dlnresardlnr    ImmalerlBl    err  am,    etc. 

The  court  may,  upou  the  trinl,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  iu  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  profeas,  pleading,  or 
otber  proceeding,  by  adding  or  striking  out  the  niinie  of  a  person 
a»  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respei't.  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  confonninp  the  pleading 
□r  other  proceedings  to  the  facts  proved.  And,  m  ever;  stage 
of  the  action,  the  court  roust  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proce(;d1ngH,  wbich  does  not  affect  the 
substantial  rights  of  the  adverse  party,  \vhcn  amending  n 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  i-ase  wbich  is  on  the  general  CBlea<lar  vf 
lusuea  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  wan  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  iijioD  such  calendar,  or  render  necea- 
sary  the  service  of  a  new  notice  of  trial. 

Cn.FrDC.,llT9,udlbeflinclmDseot  I ITC i  Cbe Koond  claue  of  tli>  latur  hcUdb 
uelnilnoladedlalTa].  uU.   L,  Iiaa.  cb,  Ml.   In  effect  Beptember  I.  IWO. 

I  7S4.  Relief  Kiwlnal  omlnsloiiii,  etp.i  aaieDdiiientii  lo  eon- 
(om  praceedlnK'- 

Tile  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  lime  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  otber  proceed- 
ing, taken  against  him  through  his  mistake,  inadTcrtence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form lo  a  provision  of  Ibis  act,  the  court  may,  in  like  manner, 
and  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

Id..  I  114,  un-d.    See  H  TSl,  IBS,  TM,  U81. 

I  78S.  Retaraa  br  a  Be  era,  etc. 

A  court,  to  which  a  return  is  made  by  a.  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  Xomi,  either 
before  or  after  judgment. 
1B.B,  IMtlBdin.  4(1). 
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I  T2«.  Fapern  IokI  of  witkkridi  how  aiipplied. 

Where  an  original  pleading  or  paper  is  loHt,  or  withheld  bj  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  usod,  In- 
stead or  the  original. 

I  T37.  Order  of  eoarti  vrheu  necennary  to  Kmesd. 

A  process,  pleadine,  or  record,  xball  not  be  nltered.  by  the 
derh  or  any  other  officer  of  the  rourt,  or  by  any  other  person, 
without  the  direction  of  the  court,  or  of  another  court  of  com- 
Detf^nt  sDthority;  except  in  a.  case  where  a  party,  or  his  attorney, 
to  specially  anthorlied  by  law  to  amend  a  pleading. 

X  B.  B.  us  (2  Edm.  443),  im'd. 

i  TSS,  Dlarex^rdlBB  defect*  !■  BfldaTlt*, 
ThF  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit, 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  Bpecial 
proceeding,  in  which  it  Is  made. 

Co.  ptbc.,  I  40a. 

t  T3ft.    CertAlB  bosdB,  etc.,  irheB  lianieleBt. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  priTilege,  or  to  take  a  pro- 
ceeding is  BUfficient,  it  it  conforms  aubstantlftUy  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  wbom,  or  lor 
whoK  benefit,  it  is  given. 

S  B.  S.  6S6  <2  Bdm.  tie),  ani'd. 

I  780.  AmeudlBK  defect"  In  bond*,  ete. 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it.  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect 
may  on  the  application  of  the  persons  who  executed  it,  amend 
a  accordingly;  r.nd  it  shall  thereupon  be  valid,  from  the  time 
of  fta  execntion. 

Id.,  I  S«.  am'd. 
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TZILB  n. 
T«Qder,  and  other  oflbrs  and  requeati  to  the  adverM  p 


m^efl  condltlDiuUir- 

•om promise;  pnwecdtiiK*  t] 


7!J. 

Tender  ifter  auCt. 

Tsa. 

EK'ot'Vfflt^n.' 

Wben  10  be   aertupi 

na'. 

Requiring   otJialHlc 

■ise. 

Offer  lu  liquidate  1 

BBect  of   refuut   i 

739; 

PlaSitira  otter'"to' 

?S; 

Offer   and  icceptst 

741-742.  [Beiiealed.] 
(  7S1.  Tender  after  siUt. 

Where  the  cotnploint  deionndB  jadROient  for  a  sf 
only;   and   the  actiou   is   brought   to  recover  a  bud 
which  may  be  redncpd  to  ccrtnlnty  by  calculatioo:  l.   ., 
damattes  for  a  casual  or  Involuntary  personal  injury,  1 


Injury  to  property;  the  defoudar 


a  sum  of  monoy,  as  he  coiieeives  to  bo  aufliciout  to  make  amends 
for  the  iujary,  or  to  pay  the  plaiutlff's  demand;  together  with 
the  costs  of  the  notion,  to  that  time. 
2  B.  9.  BBS,  I  2C  (2  Bdm.  E74).  im-d. 

(  73X.  [Am'd,  1H77.]     Amount  to  be  paid  Into  conrt. 

A  tender,  made  as  prescribpd  in  the  last  aectlon,  doca  not 
avail  the  defendant,  unities  the  money  is  a<M^nt>ted,  or  is  dm  id 
into  court,  and  notice  Ihoreof  in  writiue  served  upon  the  pfaln- 
tirs  attorney  he(ori>  the  trial  and  nithin  ten  days  after  the 
tender.  If  the  plaintiff  taitea  out  the  amount  paid  tn,  he  accepts 
the  tender. 

J  T3S.   Effect  ot  aafllelent   tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  w>a 
Buffieient  to  pay  the  plaintifFs  demund.  or  to  make  amends  lor 
the  Injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recoTer  costs  or  interest.  Irom 
the  time  of  the  tender,  but  must  pay  tlie  defendant's  coats  from 
that  time. 

2  R.  8.  064,  II  21  BDd  23  (2  Bdm.  OTt),  RmiolldBted.  See  Oa.  rnc.,  (  SSB: 
pan.   I  738. 

)  TS4.  'When  to  be  deducted  from  recovern  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accept inr  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  rcBidue.  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  ploadintrs,  a  memornndum 
thereof  must  be  annexed  to  the  judtnnent-roll.  The  plaintifrs 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residne. 

Id..   I  23. 

I  T3a.  ReqnlrlnK  ndmlBBloii  of  arcnnlneneaa  of  paper. 

The  attorney  for  a  parly  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  Ita  KcnnincDMS. 
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It  tbe  admiwioD  is  not  giveD,  within  four  dsf  ■  after  th«  requeat, 
and  the  paper  ia  proved  or  Hdmitted  on  the  trial,  the  eipeowa, 
incnrred  by  the  party  exhibiting  it,  in  order  to  prove  Its  genainc- 
nesB,  moEt  be  oacertaiaed  at  the  trial,  and  paid  by  the  p*r^ 
r«rDBiiig  tbe  admissioiii  unless  it  appears,  to  the  Batistactiou  of 
the  court,  that  there  was  a  good  resson  (or  the  refusal. 

Oa.  Pcoc.,  put  ot  g  888. 

I  TXe.   Offer  to  Hqnldole  damiiKeB  cOBdllloi>«llr> 

In  an  action  to  recover  damaees  for  breach  of  a  contrart,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  written  offer,  that.  If  the  defendant  falls 
m  his  defence,  the  damages  may  be  aisessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  aaseteed  accordiuglj. 

Id.,  I  ISO. 

I  T8T.   [AiB'd,  187T.]    Effrflt  at  refaul  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,-  he  cannot  prove  it, 
upon  the  trial.  But  if  tbe  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  neeessarily  incurred  by  him  in  preparing  lor  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  tbe  amount  thereof  determined  by  the  judge,  or  the  referao, 
by  or  before  whom  the  cause  is  tried. 

I  T88.  [Am'd,  18T7.]  Defrndnnt'a  offer  to  eomproiBtact 
proeeedlnKV   thereon. 

The  defendant  may,  before  the  trial,  serve  npon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
bint,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  tbe  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  anmmone,  complaint,  and  offer,  with  proof  of  acceptance, 
and  therenpon  tbe  clerk  must  enter  judgment  accordingly.  It 
notice  of  acceptance  ia  not  thus  given,  the  offer  cannot  be 
given  in  evidence  npon  the  trial;  but,  if  tbe  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  be  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id.,   part  of  I  tSS. 

I  730.  [Aaa'd,  1877.]  PIiilnIlff<B  offer  to  eompromlBe  eovu- 
tcpolaln)  proceed  I VK*  thereon. 

Where  the  defendant  seis  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  &Ity  dollars,  the  plaintiff  may  serve, 
npon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  tbe  defendant  for  a  spccifinl  sum:  and  against  the 
pblintiff  for  costs.  If  the  defenilant.  within  ten  days  there- 
after, serves,  opon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  tbe  summons,  complaint, 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  therenpon  the  clerk  mnst  enter  judgment  accoidinsv.     If 
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notice  of  acceptance  is  not  thoe  KlTen,  the  oSet  cantiot  be  (ivMi 
in  erideace,  upon  the  trial;  bat,  if  the  recovery  Is  not  more 
f&Torable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  eoita  from  the  time  of  the  oCer,  bat  maat 
paj  coita  from  that  time. 

«•.  Froe..   nmsUider  of  (  IKl,   aia'd. 

1  740.  OCer  aad  Bceeptanee,  br  wkom  BnlHerlbe^ 
UnteBB  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  aeetiona,  ia  subscribed  bj  the  partr  making  it, 
bis  attorney  must  subscribe  it,  and  annex  thereto  bis  affidavit, 
to  the  effect,  that  he  ia  duly  authorized  to  make  it,  in  behalf 
ol  the  party. 

I  741.   [Repealed,  1877.] 

I  *«-  [Repealed,  ISn.] 
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dHl^Htp  bulk!  < 


ey  lato  coart  !■  dlaehKrved. 

„    y  ...     ...)  court,   pvrauant  to  the  direftion 

of  tbe  court.  Is  diHchargnl  thereby  trom  all  furtber  liabilit;,  to 
th«  csteut  of  the  money  so  pa.iil  in. 
2  K.  S.  in.  I  £1  <3  Edm,  ni).  I 

1744.  [Am'd,  1R92,  1690.]  ConplFOller  of  KcwVork  to 
■BprrTlae  adml  Vint  ratio  it  of  foBda.  «te. 

The  comptroller  of  the  state  of  Nen-York  Bball  superTiHe  the 
kdmiDlstration  of  alt  tbe  funds  paid  into  any  conrt  of  record, 
and  Bhall  prescribe  regulatiooa  and  rules  for  the  care  and  dispou- 
tion  thereof,  which  ahall  be  obserred  by  all  parties  Interested 
tberein,  uuleaa  the  court  haviDg  jurisdiction  over  tbe  same,  shall 
make  different  directions,  by  special  order  duly  entered  Id 
accordance  with  section  seien  hundred  and  forty-aeven  of  this 
set;  and  tbe  comptroller  may  at  any  time  reqnire  any  connty 
clerk  or  clerk  of  any  conrt  of  record,  to  file  with  any  county 
treasurer  an  officially  certified  copy  of  any  record,  document  or 
paper,  or  extracta  therefrom,  which  he  may  deem  necessary  (or 
the  use  of  said  connty  treaaurer  in  the  admiuistration  of  such 
rnnds;  the  fees  of  g&ld  clerk  for  making  and  certifying  ancb  owy 
or  copiei  shall  be  a  charge  upon  the  county  where  such  records, 
documents  or  papers  are  recorded  or  Sled. 

Il  1801.  tb.  BGl.    In  affect  Sept.  1.  1880.    L.  180S.  cb.  MB. 

f  T4B.  Money  to  bo  paid  to  aannty  Ireasarsr,  asd  aeevil- 
Uea  taboa  la  bla  aaina. 

Unless  the  court  otherwise  apedally  directs,  mone^,  paid  Into 
court,  must  be  paid,  either  directly,  or  by  the  officer  who  la 
reqlired  by  law  first  to  receiTe  it,  to  the  county  treasurer  of 
the  county,  where  the  action  is  triable.  Where  it  Is  paid  to  an 
officer,  other  than  the  connty  treaanrer,  he  aust  pay  it  to  the 
connty  treasurer,  within  fonr  days  after  be  recelvea  it.  In  the 
dty  of  New-York,  be  must  pay  It  to  the  chamlteriain,  within 
two  daya  after  he  receives  It.  A  bond,  mortgage,  or  other 
■ecnrity,  or  a  certificate  or  transfer  of  stock,  taken  opon  the 
InTestment  of  money  paid  into  conrt,  must  be  taken  to  the 
conntr  treaaurer  of  the  connty  where  tbe  fund  belongs,  in  hla 
name  of  offlce:  or  to  such  other  connty  treasurer,  as  the  court 
ntecially  directa.  But  tbls  and  the  neit  section  do  not  prevent 
tae  court,  opon  tlie  application  of  a  port?  to  an  aoUoot  trtan 
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SnbuUim  at  n  mnch  of  L.  IMS,  ch.  3T7.  i  1  («  Bdm.  SM),  m  prowly 
■)!;.  are.  hIid,  ::  i.,'  S.  171,  1T2,  i«rt  si  ph.  1,  tit.  3.  H  n,  18,  snd  24  (» 
Edm.  ITT  et  Kq.l;  bIeo  L.  1S4T.  ch.  280,  |  h  [S  B.  3.,  Gtta  ed.,  SSB;  4 
Mm.  BTS). 

]  740.   [Au'«,  18»Z.]      Comptroller  to  dcBlvaate  twaka   oC 

All  funds  or  moaeya  paid  into  court  shall  M  depoiited  in  mcb 
Ba.Tln(»  bank,  tcuHt  compaii;,  bank,  banking'  BBBOcinllon  or  with. 
■ucli  banker,  as  aball  be  dc-signaied  b7  the  comptroller,  as  soon 
as  received  b;  the  enstodian  thereof.  But  the  money  must  be 
deposited  in  the  covintj  where  the  fund  belongs,  where  it  can 
be  done  conveniently  and  aotely  and  with  advantage  to  the 
parties  intereated.  The  depositariea  designated  shall  pay  a  fair 
rate  ot  interest  and  before  receiving  an;  such  deposit  sball 
give  to  the  people  of  the  state  a  good  and  snffielent  bond  with 
two  or  more  aureties,  in  such  form  as  the  attorney -senersi  shall 
prescribe,  such  bond  to  be  approved  by  the  county  judge  of  the 
county  in  vsliich  such  savings  bank,  bank,  trust  company,  tianlc 
oBsociation  or  tianker  shall  be  located,  and  by  the  comptroller 
of  the  state,  and  filed  In  the  office  of  the  comptroller. 
L.  1802,  cta.  (ei. 

g  7*1.  (Am'd,  1892.]  Power  at  entsh  oonrt  lo  dlPO«t  P*r- 
meat  or  reloveatmCBt  of  Its  titadii. 

Bach  court  may  direct  that  money  paid  Into  that  court  in  any 
action  or  proceti^iDg  brought  therein,  or  any  bond,  mortgage 
or  other  security  which  represents  property  belonging  to  any 
suit  or  party  interested  therein,  may  be  paid  out,  transferred, 
invested,  reinvested  or  deposited  in  any  manner  or  form  thai 
appears  to  it  best  for  the  interests  of  the  owners  thereof.  But 
such  dircctioDs  must  be  embodied  in  an  order  or  decree  of  said 
court,  founded  upon  proper  and  sufficient  evidence  satisfactory 
to  the  court  that  auch  diaposition  o(  the  property  is  best  for  the 
interests  of  the  owners  thereof  or  parties  interested  therein. 
L.  18S3.  cb.  «SI. 
I  748.   [Am'd,  1892.]    AppllcBtloa  of  precedlnar  section. 

The  proviaioDs  ot  the  last  preceding  section  shall  apply  to  ail 
courts  o(  record  of  the  state. 
L.  1891.  cb.  SCl. 

I  740.  [Am'd,  1877.)  Powers  of  certain  ollloera,  toaoklnc 
aecorltlea,  etc 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee. 
or  other  trustee,  in  whose  name  Ib  token  a  ijond,  mortgafe.  or 
other  secitrity,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  atock  or  a  security,  or  an  account, 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  Iransferred.  delivered,  made,  or  given,  pur- 
suant to  law,  is  vested  with  title  (or  the  purposes  of  the  trust. 
Slid  may  bring  an  aelion  upon  or  in  relation  to  the  same,  In  his 

'"icial  or  representative  character. 

THO.    pportslon     rclatlnn;    to    death,    removal,    etc.,     of 
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•U  public  stock,  bonda,  mortSBges,  aai  other  Mcarities  held  bj 
hvca.  as  prescribed  in  this  title,  rest  in  his  auccessor  in  office;  and 
all  moner  deposited,  as  preicribed  In  this  title,  in  a  bank,  tmat 
ctMnpany  or  other  depositor;,  to  bis  credit.  Tests  In,  and  must 
be  carried  to,  the  account  at  his  aocceasor  in  office. 
X  a.  a.  172,  H  S6  iDd  >T  (£  Edm.  ITS),  CDinoUii.l*il  ami  «briii««a, 

f  TBI.  [Am'd.  18BZ.]  FiibAb  «r  property  n»t  to  be  •■rrca- 
drr**!   vrltlioiat  order. 

Xn  monev.  aecnrity  or  other  propert.v  which  shall  have  been 
placed  in  the  custody  of  the  eonrt  sball  be  surrendered  without 
the  prciduction  of  a  properly  certified  copy  of  au  order  of  the 
fonrt.  in  whose  custody  said  mone.v,  security  or  other  property 
fhall  have  been  placed,  duly  made  and  entered,  directluK  such 
iiRpositton.  Each  order  must  be  count erBigned  by  the  presiding 
judge  by  whose  direction  it  is  made. 

I^   1802.   cb.   AM. 

I TS2.  [An'd,  ISOlt.t  AofOBMl  feookai  irtaat  to  ke  stated 
therein. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty ill  the  custody  of  the  court,  shnll  keep  a  book  or  books  in 
■which  he  shall  make  an  exact  account  thereof.  Such  book  or 
Viooks  Khali  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whom  received,  the  amount  of  money,  if 
any,  and  a  deHcription  of  the  sccurilieR  or  other  property  received, 
if  any,  and  each  addition  of  interest;  also  the  date  and  description 
of  each  order  for  pa.vment  and  the  dates  and  amonnts  of  pay- 
ments thereunder  and  to  whom  paid;  also  an  account  of  each 
chanRC  of  InvpKtment.  if  any.  The  provisions  of  this  section  shall 
also  apply  to  all  )>nnks  or  trust  companies  holding  any  of  the  funds 
referred  to  in  this  title. 

i  TRS.    [Am'd,   1S9Z.]    AnniiBl  reporta  to  couptroher. 

Every  treaenrer  or  Enaocial  officer  who  has  in  charge  or  poa- 
•eaaion  or  under  his  control,  money,  bonds,  stocks,  mortgages 
or  any  other  securities  or  property  as  prescribed  In  this  title, 
must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  end  in  the  form  and  manner  which  he  may  prescHbc, 
containing  a  trne  statement  of  his  accounts  for  the  preceding 
year  or  from  the  time  of  the  last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  the  proper  officer  of  each  bank  or  trust 
company,  stating  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Snch  officer  or  bank 
or  trust  company  shall  fnrnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  snch  time  and  in  such  detail  as 
may  be  required, 
ii.  isei.  cb.  act. 

{M  8  and  9.  L.  1S92,  c4t.  651,  do  not  amend  the  Code  of  Civ. 
Pro.,  but  relate  to  same  subject  aa  the  Code  section  amended  by 
(hat  act.  and  are  inserted  here  tor  convenience  of  attorneys. 

I  8.  The  comptroller  is  authorized  to  employ  such  spedal  clerk 

or  clerks  aa  he  may  deem  necessary,  to  carry  out  the  provisions 

1S8 
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of  tbia  act;  and  he  ehali  canse  au  examination  of  the  acconntB 
ot  the  oS<«rs  referred  to  In  this  act  to  be  made  at  least  once  in 
tacb  7ear,  and  shall  enforce  the  proTisiOQB  thereof. 

I  9.  Whenever  any  som  of  mone;,  paid  into  conrt,  shall  have. 
remained  in  the  hands  of  an;  county  treasurer,  or  of  the  cham- 
berlain of  tlie  city  of  New  Yorii,  for  the  period  of  twenty  years, 
it  aha))  be  paid  over  by  such  officer  with  all  accumulatioiia  of 
interest  thereon,  after  dednclinE  his  legal  fees,  to  the  treasurer 
of  the  Htate  of  New  Yorlc.  The  said  treasurer  ahall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  wnrrant  of  the  comptroller  therefor.  The  comptroller  ahall 
draw  his  warrant  for  such  sam  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  aeyen  hun- 
dred and  fifty-one  of  the  Code  of  Cirit  Procedure  and  upon  due 
notice  to  said  comptroller.] 

I  7B4.  TbcB*  provtBlQii*  •pplleable  In  ITew-Tark  to  th« 
ehamberlalii. 

Each  provision  of  this  title,  relating  to  a  coantj  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New- York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
Kage  or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with,  respect  to  the 
same,  la  otherwise  made  by  law. 

1S8« 
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l*roc*edfaig«  upon  tha  death  or  dUabUltjr  of  «  part^  o 
traiiRfer  of  his  Intereat. 
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T^th.    Bt 

I  raa.   [Am'd,  Utai.]      Actlam  when   not  to  iibate. 

An  action  does  not  abate  by  any  event.  If  tbe  caase  of  a<rtion 
■QTTim  or  continaea.  A  special  proceeding  does  not  abate  by 
an;  erent,  if  tbe  right  to  the  relief  sought  In  auch  apecial  pro- 
ceedlnn  sairlvee  or  continuM,  but  this  proTialon  aa  to  apecial 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effecL 

D.  imi,  ch.  S84. 


In  case  of  a  tranHfer  of  iatereat,  or  devolntton  of  liability,  the 
action  may  be  continned.  by  or  againat  the  original  party;  uDlena 
the  conrt  directs  the  person,  to  whom  the  interest  is  transferred, 
or  npou  whom  the  liability  is  deTolred,  to  be  aubstituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  regnires. 

Go.  Proc.,  I  131,  ttia  tUrd  •eotann. 


I  vrkcB  Mtle  party  dlca  aad 

In  case  of  the  death  of  a  sole  platntlB  or  a  sole  defendant,  if 
the  canse  of  action  anrvlvea  or  continues,  the  court  mnst,  npon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
ngalnst  bis  representative  or  successor  In  Intereat  In  case  of 
the  death  of  a  aole  party  to  a  special  proceeding  after  (his  act 
lakes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
snrriTes  or  continnea.  the  court  mant.  npon  a  motion,  allow  or 
compel  snch  proceeding  to  be  continued  by  or  agaloat  his  repre- 
aentatire  or  snccesaOT  In  interest    This  provision  aa  to  a  special 

184 


TRANSFER  OP  INTEREST.  c.  8,  t.  4 

t  apply  where  proTlsion  for  sucb  contiDaance 


t  708.  (AB'a,  1877.1  1^1  wben  one  of  Bevrrsl  vartlca 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendaDtH,  if  the  entire  eanse  of  action  enrriTes 
to  or  against  the  otbera,  the  action  may  proceed  in  faror  of  or 
against  the  sarviTora.  But  the  estate  of  a  person  or  parly 
jointly  liable  upon  conttect  with  others  shall  not  be  discharKi-d 
by  bie  death,  and  the  njurt  may  mnke  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  ss  well  aa  joint,  may  order  a  severance  of 
the  aetiou  so  that  it  may  proceed  separately  against  the  repre- 
aentative  of  the  decedent,  and  against  the  BurriviDg  defendant 
or  defendants. 
1  K.  S.  3Bfl.  I  t  (3  Kdm.  Ml). 

f  7SB.  M.t  -when  part  of  cuae  of  aotlOB  ■nrrlTeB. 

In  case  of  tlie  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cauae  of  action, 
or  part  or  some  of  two  or  more  distinct  eanses  of  action,  snr- 
vWea  to  or  against  the  others,  the  action  may  proceed,  withont 
brlnttiug  in  the  successor  to  the  riKbts  or  liabilitiea  of  the 
deceased  party;  and  the  judtcment  shall  not  affect  him,  or  bra 
ioterest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
aa  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

SInfaHtltaU  for  Z  B.  3.  IM,  ISB,  portion!  of  H  lOS,  109,  lis.  Ill,  ISO,  uid 


f  780.   [Am'«,  1879.]     The  mmme. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  nummoDs  issue,  and  that 
supplemental  pleadin^H  be  made.  Where  an  applicatjon  ia 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  If, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpoae.  The  cross  action  must  he  brought  In  the  same  court, 
unless  the  order  otherwise  apeclaliy  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  directs,  the  original 
18S 
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aiTtioD  and  the  cross  action  must  be  tried,  and  jadgnent  rendered 
tbereJD,  as  if  they  were  one  action. 
Id.  IS  EdiB.  lai). 

1  Tei.  IVhea  eovrt  BiAy  order  ««H«a  abated. 

At  toy  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  effects  tbe  riKhta  of  either  psrlf, 
the  conrt  may,  in  its  discretion,  upon  notice  to  such  persons  an 
il  directs,  sud  uijon  the  application  o(  the  adTcrse  party,  or  of 
a  person  whose  interest  is  affected,  direct  thst  the  sctioo  abste. 
unless  it  is  continued  by  the  proper  parlies,  within  a  time  speci- 
fied in  the  order,  not  less  thsn.  six  months,  nor  more  than  one 
year,  sfler  the  granting  thereof. 

Od.  Proc.,  I  121,  flfib  MctBDce,  im'd.     Sh  |  1T3«. 

I  TVZ.  ap««lal  cases  eseeyted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  proTision  is  otherwise  made  by  law. 

I  7S8.  Death  of  party  after  verdlet,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  1h 
eDtered.  the  court  must  enter  final  judgment,  in  the  names  of  tbe 
orifinal  parties;  unless  Ihe  offer,  verdict,  report,  or  decision,  or 
tbe  interlocutory  judgment,  is  set  aside. 
Z  R.   S.  3ST.  I  4.  im'd. 

I  704.  [Am'd,  liHM.J    Aetlsa  (or  a  wroBC  aot  to  abate  after 

An  action  commenced  by  a  father  to  recover  damages  for  the 
seduction  of  his  minor  daughter  does  not  abate  by  his  death, 
bnt  survives  to  the  mother  of  such  danithter,  who  mny  recover 
both  actual  and  exemplary  damag(>s  tberein  to  the  same  extent 
as  though  the  origins!  party  plaintiff  had  lived.  After  verdict, 
report:  or  decision  in  an  action  to  recover  dntnnges  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  bnt 
the  subsequent  proceedings  are  the  same  qh  in  a  case  ti'bcre  the 
cause  of  action  survives.  And  in  case  suld  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  1004,  eta.  3TB.     In  eSwt  Stft.  1,  ISOt. 

f  T6S.  Mo  Terdtet,  eto.,  oan  ■>«  taken  after  a  partr'a  death. 

This  title  does  not  authorize  tbe  entry  of  a  judenienl  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  bim.  In  that  case,  the  verdict,  report,  or  de- 
cision is  absolutely  void. 

2  B.  8.  SST,  I  G  {2  Earn.  M3),  iin'd. 

I  T98.  Death,  etc.,  of  public  oflcer  or  traatee. 

Where  an  action  or  special  proceeding  is  authorized  or  directed 
by  law,   to  be  brought  by  or  in  tbe  name  of  a  public  officer,  or 
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by  B  receiver,  or  other  trustee,  appointed  by  virtoe  of  a  Btatntc, 
blH  death  or  removal  does  not  abate  the  action  or  special  pro- 
ceeding: but  the  same  mar  be  continued  by  his  successor,  who 
must,  upon  his  applieation,  or  that  of  a  party  interested,  be  sob- 
Htitnted  for  that  purpose,  hy  the  order  of  the  court,  a  copy  oC 
which  must  be  aonexed  to  the  judgment-roll. 
2  B.  S.  S8S,  I  U;  Ud  L.  IBSX,  cb.  ZSG,  |  3  (S  Edm.  flT4).  canwUdatrd. 
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lEotiona  and  ordvra  gaiundly. 


Sm.  tot.  DcdtiJUu)  a 


1  DLiT  be  tnnafamd  to  (notbar  IMf*. 
msdc  bj  1  Juflgo  of  mnollier  colirt, 
«llDD  tor  oilier   BttBi  deal*!,  ati:.,  of  pdor  appllci- 


TTB.  Penalty  tor  TtgUtlof  laat  t 


t  767.  DeSBltloB   at  u  order. 

A  direction  of  a  conrt  or  judge,  made,  as  prescribed  in  this  act, 
in  SD  action  or  special  proceeding,  must  be  in  writilw,  unless 
otberwise  specified  in  the  particular  case.  Such  a  direction, 
unless  it  is  contained  in  a  Judgment,  is  an  order. 

f  7SH.  [Am'd,  IDOO.]     Id.)  at  ■  mOtlVB. 

An  application  for  aa  order  is  a  motion.  Bncb  apipUcation  or 
motion  must  be  made  to  a  court,  or  to  a  judge  or  jusdce  thereof. 
When  the  defendants  have  made  default  in  appearing  in  an 
action  or  proceeding,  any  application  or  motion  therein  may  be 
made  to  the  court  or  to  a  judge  or  justice  thereof  out  of  court. 
Where  any  of  the  defendants  in  an  action  or  proceedings  have 
appeared,  all  motions  or  applications  thereafter  made  In  such 
action  or  proceedings,  must  be-  made  to  the  court,  unless  such 
defendants  coosent  to  the  making  of  snch  motion  or  application 
to  a  judge  or  justice  out  of  court. 

Id.,  i  401.  nbd.  1.  U  1900,  cli.  1«T.     Id  eSect  Bapt.  1,  ISOO. 

f  709.  iAim'd,  187S.]  Hatlann  la  snprem«  eooFt)  wher*  to 
be   beard. 

A  motion,  npon  notice,  in  an  action  in  the  supreme  court  mast 
be  made  within  the  judicial  district  ia  which  the  action  is  triable, 
or  in  a  county  adjoming  that  in  which  it  ia  trisbie:  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  rauBt 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  eUewhere.  But  thix 
section  do«s  not  apply  to  a  case  where  it  is  specially  prescribed 
bj  law  that  a  motion  may  lie  made  in  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attorney, 

KI..I«n.aabd.  I.  amd. 

I  770.  Motlona  Ib  Hew-Vork  «ltr. 

In  the  first  judicial  district,  a  motion  which  elsewhere  mast  be 
made  In  court,  may  be  made  to  a  judge  ont  of  court,  except  tot  a 
new  trial  on  the  merits. 
id.,aabd.r 

S  771.  !■  BbacBce  at  JadKCt  motlOB  mAy  be  tninaterred 
t*  RBOtber  JBdve. 

Where  notice  of  a  motioa  ia 
la  returnable,  before  a  Judge,  o 

the  motion  rnnit  b*  nwdala  IbH  dutrlcl,"  i 
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for  tlie  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  tbe  motion  may  be  transferred,  by  hia  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  partieH,  to  another  jadge,  before  whom  it  might 
have  been  orlEinaLy  made. 
Co.  Proo.,IW<,«iii>d.  SMItB.miH. 
I   TTa.  [Am'«,   18»S.}    IVtaa*  jBdvea   may  Hmka  or«erB  «■* 

Where  an  order,  in  an  station,  ma^  be  made  by  a  Jadce  of  the 
court,  out  of  court,  and  without  notice,  and  the  particiirar  judge 
ia  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  deciaiou,  by  a  justice  of  the  supreme 


in  the  mode  specially  prescribed  by  law;  In  any  other  case,  .. 
may  be  Yacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  conrt. 


I  7TS.  Tkc  ■«!■«, 

The  limitation,  contained  in  tbe  last  section,  of  tbe  county 
judges  who  may  moke  an  order,  does  not  apply  to  a  case  where 
it  ta  prescribed  in  this  act,  in  general  wotds.  that  a  pardcolar 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

1  7T4.  [Am'd,  1BT7.}  Review  at  ordeFi  made  fcr  »  Jadve 
of  another  eoart. 

An  order,  made  by  a  judge  of  a  court,  other  than  the  court  In 
which  the  action  is  pending,  may  be  reviewed  in  the  same  mauDer. 
as  if  It  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

CD.Pnn.,l«)3,l>*Ccl«tH>,iHii'd.   BealST.uu. 

I  T7JI.  |Au*d,  IST7.]  "When  mtmr  o*  proeeedlnsa  xtt  to 
esoeed  tircBtr  dayw* 

An  order  to  stay  proceedingB  In  an  action,  for  a  longer  time 
than  twenty  days,  sIihII  not  be  made  by  a  judge,  out  of  conrt. 
except  to  stay  proceedings  under  an  order  or  jodgment  appealed 
from,  or  where  It  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provlalon  ia  otherwiae 
made  by  lew. 

Id.,  I  Ml.  mbd.  0.    •■■  Bait  •>. 

1  776.  8  nil  le  an  est  application  for  order  after  dealal, 
cto.,  of  prior  application. 

If  an  application  for  an  order,  made  to  a  Judge  of  the  conrt, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application.  In  reference 
to  the  same  matter,  end  iu  tbe  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  It  is 
made  to  another  judge,  out  of  court,  an  order  granted  tl^ere- 
npon  must  be  racated  by  the  judge  who  made  It;  or.  If  he  la 
absent,  or  otherwise  unable  to  hear  the  appllcatioa,  by  any  judge 
of  the  court,  upon  proof,  by  alBdaTit,  of  the  facta. 

IB,8.m,IIi(aBdm.9g7);uuiid.i7S,tin,naiiiiH(i'diu.i7n.  Sh  Bote  IB. 
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I  T7T.  M.)  aa  to  apttltsattaa  tar  Jadsxaeat. 

Where  an  application  ia  made  to  the  conrt  for  Judgment,  it 
oaonot  be  withdrawn,  without  the  eipreu  permisBioD  oj  the 
conrt;  and  ■  Bntwequeiit  application  for  Judgment  shall  not  ba 
made,  at  a  term  held  by  another  jiidKe.  except  where  the  Grit 
applicHtioD  IB  so  withdrawn;  or  where  the  directions,  giTeu 
thereupon,  require  an  aot  to  be  done,  before  judgment  can  be 
rendered:  or  where  (he  fact  of  the  former  application  it  stated, 
and  the  proceedinKH  therenpon,  and  HubBequent  thereto,  are  fully 
Mt  forth,  in  the  papers  upon  which  the  application  is  made. 

f  TTB.  PeuItT  far  Tlolattsg:  iMt  two  ■sstloaa. 

A   pervon  making  an   applleatloD,   forbidden  by   the   laat   two 
Beetio&B.   with   knowledge  of   the   prevloua   application,   ihall  be 
panished  by  the  court,  for  a  contempt, 
s  B.  8.  381,  I  ss. 

I  TTW.  [Am'd,  187V,  1883  Mmi  1884,]  Coata  of  *  aaotlaa  |  kaw 
eolleet«d. 

Where  costs  o(  a  motion,  or  any  other  eum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  If  no  time  is  so  Bzed  within  ten  days 
after  the  service  o(  a  copy  of  the  order,  an  eiecntion  against 
the  personal  property  only  of  the  pnrly  required  to  pay  the  seme, 
may  be  Issned  by  any  party  or  person  to  whom  the  said  coata 
or  sum  of  money  la  made  payable  by  said  order,  or  in  case 
pennisaloD  of  the  court  shall  be  first  obtained  by  any  party  or 
perBon  having  an  interest  In  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execntion  npon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property:  and  all  proceedings  on  the  psrt  of  the 
party  required  to  pay  the  same,  except  to  re»iew  or  vacate  the 
order,  are  stayed  without  furtber  direction  of  the  court,  nntil 
the  payment  thereof.  Bat  the  adverse  party  may.  at  his  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  (he  action,  or  where 
costs  of  a  motion,  awarded  by  nn  order,  have  not  been  collected 
when  final  judgment  Is  entered,  they  mny  be  taxed  bb  part  of 
the  costa  of  the  action  or  set  off  ngalnnt  costs  awarded  to  the 
adverse  party,  aa  the  case  reqnlres.  But  nothing  herein  con- 
tained shall  be  BO  construed  as  to  relieve  a  party  or  person 
fmm  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  sneh 
proceedinKB  now  exist. 

Sm  «iida  af  Pne..  as  im'd  Id  IStS:  L.  ISM.  eh.  181;   I  3133,  p«t. 
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KiccslUneoaa  practic*  ragtdatioos. 

'spKUmc  bond!  ud  nodirUkli 
ARTICLB    FIRHT. 

OmenU  reguiationa  retpeeting  time , 


TW.  QiuUlOcatloB  or  lilt  Hctlon. 
nt.  Onlcn  Id  wruin  icUonx;   boir  pnbllalisd. 
TST.  Tim*  for  pabllenllon  of  Dotlce;  £aw  comnoMd. 
788.  [Bcpulnl.] 

I   780.  Notice   of  miodan,    to   be   elsht  d«ra. 

Wfaere  BpeciKl' provision  is  sot  otherwise  made  bj  law,  or  br 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
other  proccedlnK  in  an  action,  before  a  conrt  or  a  Jndge,  ia 
Decerasry,  it  must,  if  person  nil;  served ,  be  served  at  leaat 
eigbt  days  before  the  time  appointed  for  the  hearing;  aulesa  the 
court  or  a  judfce  thereof,  or  a  county  judge  of  the  county  where 

residee,   upon   an   atli<  .,   ^  

order  to  snow  cause,  wh;  the  nppJicatioD  should  not  be  granted; 
and,  In  the  order,  directs  that  service  thereof,  lesa  than  eisbt 
days  before  it  is  retaroable,  be  sufiiclenL 

Sm  U  18M,  eb.  SIB.    Bm  bIm  BoIm  S7,  «T. 

I  TNI.  How  ttue  cHlarKed,  before  !!■  expiration. 
Where  the  time,  within  which  a  proceeding  in  an  action,  aCtef 
Its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  court,  or  by  a  Judge  authoriaed  to 
make  an  order  in  the  action. 

Gs.  Phk.,  put  of  I  4DB.  am'*]. 

t  T88.   Copy  of  aAdaTlt  mast  b«  acFTed. 

lo  a  case  specifleil  in  the  last  two  sections,  the  affidavit,  oimhi 
which  the  order  wss  granted,  or  a  copy  thereof,  mnat  be  served 
with  a  cop7  Of  the  order;  otherwise,  the  order  may  be  diarecarded. 

Id. 

I  rSS.   Relief,  after  time  bu  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  miut 
be  made,  or  any  other  proceediug  lu  an  action,  after  Its  com- 
mencement, must  l>e  taken,  the  court,  upon  good  cause  shown, 
mny.  iu  Its  discretion,  and  upon  such  terms  as  Justice  requires, 
relieve  the  party  from  the  ennfiequeocpn  of  aa  oralaoion  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  apedaUy 
prescribed  by  law. 
SubatUoM  [or  part  of  Co.  Proc.,  i  174. 
XM 
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I  TS4.  IVkcB    time    bbbso 

A   court,   or   a   judge,   ih   n. 

fixed  by  law,  within  which  t_ ,  ,.   „ 

■n  appeal;  or  to  apply  to  continue  an  action,  where  a  partj 
thereto  has  di«d,  or  haii  incurred  a  disability;  or  the  time  fixed 
bjr  th<f  court,  within  which  a  a upple mental  complaint  mnat  be 
made.  In  order  to  continue  an  action;  or  an  action  Is  to  abate, 
nuiesa  It  ia  continued  by  the  proper  jiarliea.  A  court,  or  a  judge, 
eannot  allow  either  of  thoae  acta  to  be  dune,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  It;  except  iu  a  case  Bpeci6cd  in  the  next  section. 
Bm  a>.  Proc..  I  «ac. 

1   TBS.   [ABI'd,   IBTT.)      <lKKllfl<u 

Where  a  party  entitled  to  appei  ,     „  .    

or  to  move  to  set  aside  a  final  judgment  for  error  in  tact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  (he  time  within  which  the  appeal  may  be  taken,  or 
tbe  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  deTisee,  or  personal  repre- 
■entative  of  the  decedent,  at  any  time  withiti  four  months  after 
Us  death. 

f  TSe.  Or4e»  !■  ocrtaia  *e«IOBB|  k«w  pabllahed. 

Where  an  action  la  brought  for  the  collective  benefit  oC  tbe 
creditora  of  a  person,  or  of  an  estates  or  for  tbe  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  tbe  action,  notice  of  a  direction 
of  tbe  coHii,  contained  In  a  judgment  or  order,  reqtiirlng  the 
creditora.  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  in,  moat  be  published,  once  io  each  week. 
for  at  least  three  suecessive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newsitaper,  published  at  Albany,  in  which 
les'iSl  notices  are  required  to  be  published,  and  in  a  newspaper, 
publUhed  hi  the  county  where  the  act  is  required  to  be  done. 

Z   B.    8.   IS3.    I   lOS  (2  Edm,    100). 

I  TXT.   Tine  for  pMbllcatlon  of  nottoei  k«<r  eompated. 

The  period  of  publication  of  a  lefcal  notice,  in  an  action  or 
■pecial  proceetling',  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  piclnde  tht'  first  day  of  publication,  and  include  the 
day.  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  (Mmpletes  the  full  period  of  publication. 
00.    Pror..   I  43S. 

I  TSS.  [Repealed,  I69S,  ch.  OH.] 
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AnTICLB  SB! CORD. 

Preftrred  aiui  de/errtd  cau«et. 
Mm.  TW.  PrManoe*  at  cecula   letkna  br  tlw  pwv)*- 


f  78V.   Pre(«eac«   •(  oertMln  aotlou   by  tka  v**pl«, 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
to  recoTer  money,  luods,  crediU,  or  other  property,  held  or  owned 
by  tbe  State,  or  held  or  owned,  officially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  KOTernmental  iutereat,  by  a  muniripal 
or  other  public  corporation,  or  by  a  board,  officer,  cuatodian, 
aigeni7  or  agent  of  uie  State,  or  of  a  city,  county,  town,  vUlue, 
or  other  divieion,  aubdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  witboot  right,  obtained,  re- 
ceived, converted,  or  disposed  of;  or  to  reMrer  damages,  or  other 
compensatloo,  for  so  obtaining,  receiving,  paying,  conTerting,  or 
disposing  of  the  same;  or  the  aiding  or  abetting  t&ereof;  la 
entitled,  on  tbe  application  of  the  attorney -general,  to  a  prefer- 
ence over  any  other  business,  at  a  term  or  sitting  of  any  conrt 
of  the  State,  irrespective  of  its  plsce  upon  the  calendar. 
I,,  isn,  A.  «S,  f  B. 

I  TOO.   U.t  at  orlulul  aettaa*. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  Court, 
to  preference  in  the  (rial  or  bearing  thereof,  over  all  civil  actions 
and  special  proceedings,  except  as  prescribed  in  the  last  aectloti. 

I  TBI.  (AH>d,  1877,  1BT9,  1882,  1887.  tS&8,  189»,  1»00,  IftOS.} 
Id.t  KBOBa:  mtrtt  aotloBS. 

Civil  causes  are  enlitled  lo  preference  among  themuelvps.  in 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  th* 
Cannes  specified  in  the  last  section  but  one: 

1.  [Ani'd,  inTS,  1RB8.1  An  sption  or  special  proceeding  brought 
by  or  against  the  people  of  the  state,  or  by  or  sgainst  aiy  state 
officer  or  board  of  state  officers  as  such;  where  the  attorney  of  the 
■aid  people,  state  officer  or  board  of  stafe  ofiicers  has  given  notlcf, 
at  the  time  of  service  of  notice  of  trial  or  Brgnment,  of  a  particu- 
lar day  in  the  term  at  which  he  will  move  it.  If  the  action  or 
special  procet^ing  is  not  moved  by  said  attorney  for  trial  or  argu- 
ment on  that  day.  or  as  soon  thereafter  in  tbe  same  term  as  flie 
court  con  hear  it,  the  other  party  may  theu  mote  the  trial  Or 
argument;  otherwise  it  shall  not  be  moved  out  of  its  order  at  that 
term  except  by  the  spedal  order  of  the  court. 

I^iM.c».  in.    Ineirmttopt.  1,  IBK. 

2.  [Ani'd,  issa,  1888.]  An  actiotfi  or  special  proceedlnc  lo 
which  The  City  of  New  York,  or  a  board  of  officers,  exerculng 
powera  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  pni^h- 
meat  of  vlolationa  ot  a  statute  relating  to  either  of  those  Bobjecte, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  ai«  par- 
ties; where  a  notice,  similar  to  the  notice  prescribed  In  the  laat 
■nbdivufon,  has  been  served  by  their  attorney.  At  the  time  oC 
Mfriee  ot  the  notice  of  trial  or  r-rgnmest    Tba  prorlflow  ^  thf 
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last  rabdiTiBJon,  relatiiiK  to  movlog  tbe  trikl  or  kiffoiiieDt,  *PSiT 
to  K  cause  within  this  mbdlTiuon. 

I^]«t,OLU*.    la  ascot  Bapt.l.IM. 

3.  In  tbe  eonrt  of  appeals  or  tbe  inpTeme  conr^  an  aM>eal 
taken  br  either  part?,  in  an  nctiou  or  special  proceediuK  other 
tban  af  apecified  In  snbdiTiiiion  first  of  this  Bectlon,  where  the 
Iie<q>le  of  the  State,  or  a  traard  of  State  officers,  are  lole  par- 
tteB,  or  a  State  officer  is  sole  party,  plaintiff  or  defendant 

3a,  lA«<ei,  18B0.I  In  the  contt  of  appeaJs  er  the  snpreme  couit, 
an  appeal  taken  by  either  party  iu  aa  aetion  or  special  proceed- 
iOK  from  a  jnd^ment  or  order  declaring  a  legislative  enactment 
nncoastitntional,  la  entitled  on  motion  of  the  appellaiU,  to  a  pre- 
fepenpe  over  any  bueinesa  irreBpective  of  Its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  In  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  precedlitf 
aabdWIaions  of  this  sectioni. 
I.UM,ca.W.  In  asset  ■apt.l.tMa. 

4.  In  the  conrt  of  appeals,  an  actloDv  a  party  to  which  has 
dkd,  pending  the  action,  where  tbe  pendency  of  the  action  pte- 
reuta  a  final  settlement  of  the  estate  of  the  deceased  party. 

6.  t-Aaa"*.  18»B.  18»».  iMO-i  In  any  court,  an  action  or 
spatial  proceeding  In  which  an  executor  or  an  administrator,  or 
(estamentary  trustee,  or  an  infant  or  a  trustee  of  s  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  a  trustee  in  bankruptcy,  or  a  general  atiBignee 
for  tbe  tieneBt  of  creditors,  or  the  committee  of  a  lunatic  or  an 
idiot,  or  a  creditor  of  a  deceased  insolvent  debtor  suing  for  the 
benefit  of  himself  snd  other  creditors  interested  in  the  estate  or 
property  of  such  deceased  debtor  where  a  right  of  action  is  given 
hy  express  provision  of  law,  is  the  sole  plaintiff  or  sole  defend- 
ant: an  action  or  special  proceeding  (or  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of  a 
wilt,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  Joined,  ss  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  tbe  judgments  or 
decision  in  any  of  the  toregoiog  actions  or  proceedings  and  in 
the  court  of  appeals  or  tbe  supreme  court,  an  appeal  from  tbe 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  Instru- 
ment offered  tor  probate  as  a  will  to  be  invalid  or  not  entilled 
lo  probate  as  such,  or  granting  general  letter?  of  administration 
or  directing  the  distri (ration  of  a  fund  or  payment  of  money 
by  an  executor  or  an  administrator  in  pursuance  of  an  order  or 
decree  made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

U  UM,  cb.  UD;  1..  IWW.  cb.  IM.     In  tffKt  B(pt.  1,  IBOO. 
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judge  tbcreof,  that  she  has  do  Hufflcieat  meanii  of  support  aside 
from  tbe  eitate  tn  cantroversj',  au  actioa  for  the  partition  of  reftl 
property. 

-  'Am'd,  issa.l  An  action  aKainat  a  corporation  or  joint-stock 
''*'  — ,  issuiiiE  bank  Dotes  or  any  kiud  of  paper  credits,  to 
nrcuiute  oH  Qioney;  or  by  or  aeainHt  a  receiver  of  such  a  corpora- 
tion or  assoriHtion:  an  action  in  wbicb  a  county  or  toniPla  soke 
plaintiff  or  defetidROt, 

8.  [Am'd,  i»t79,l  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  delit  for  the  ahsolute  payment  of 
DioDey.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
tbe  court  or  appeals  or  to  stay  the  eiecutlou  on  an  appeal  to  the 

U.  lAn'iT,  18ST.]  In  an  action  against  a  shoriff,  in  his  offlrial 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  tor 
a  breach  of  the  obligation  ol  a  bond  or  bonds,  or  an  instriiweut 
or  instruments  of  indemnity,  or  an  undertaking  or  ondirtakiugH 
given  to  him  in  his  oOldal  capadty. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  (Added,  iswt-l     In  any  court  an  action  for  Hbcl  or  slander. 

12.  [Add«d,  18»e.]  In  me  court  of  appeals,  all  aK)ea(e  from 
JndgmentB  of  affirmance  rendered  by  the  appellate  dWlsioD  of  the 
supreme  court  in  cHsea  enumerated  in  snbdtvblOQ  tvo  of  eection 
one  hnndred  and  ninety-one  of  this  act,  where  the  decision  of 
the  appellate  division  baa  been  nnanimoua  and  an  appeal  has 
been  tukea  or  allowed  bm  in  said  aubdlTialon  of  aaid  section 
provided. 

L.  ISM.ata.  ^,    luaSeotSepl.  1, 18W. 


L.  1903,  (Tb.SBT.    Id  •.•B'vt    Sept.  1,  ISOS, 

Where  an  isMie  of  law  and  an  isane  of  fact  or  two  or  more 
other  qnestions  of  different  natures,  come  before  tbe  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  thia 
section  affects  only  the  order  in  which  the  issues  or  queatioua 
of  the  aame  nature  are  to  be  disposed  of. 

g  TVZ.  [AB'd,  18BS.]    Id.)  !■  marndBiBva  or  pralilblHoii. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued, 
from  tbe  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  Judge  of  Ibe  aame  court,  the  cause  may,  in  the  dlscre- 
tion  of  the  court,  or,  where  an  appeal  is  taken  therein  to  tbe 
court  of  appeals,  id  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  speciQed  in  the  last  section. 

B^s^M*"'*'  *™"'  *®**^  **'*'*'  *****^    WHeie  ■■  order  la 

Where  tbe  right  to  n  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  pupers  uihiu  which  the  cuuw 
is  to  be  tried  or  heard,  tbe  party  desiring  a  preference  must  pro- 
-.J  drder  therefor  from  tbe  court,  or  a  judge  thereof,  upon 

an  order  is 
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not  appealable,  bat  it  may  b«  Tacated  by  the  judge  or  judge* 
holding  the  term  at  trhich  the  preferred  cause  is  noticed  tot 
trial  or  beariag,  or  by  sncli  other  justice,  or  at  8ucb  other  term 
of  court,  or  at  aucb  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.  But  a  preliminary  order  is  uot 
requisite  in  a  case  embraced  within  subdiTiHion  &r«t  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced 
within  BubdiTiaion  six  thereof  may  be  made  ex  parte,  and  !• 
eooduslTe.  Where  no  order  is  requirejl,  a  claim  for  preference, 
■pecifying  the  proTiaiou  of  law  under  which  the  claim  Is  made, 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
sod  it  shall  then  be  the  duty  of  such  clerli  to  place  aucli  cause 
In  its  proper  place  among  the  preferred  causes  at  the  head  of 
tbe  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
■pecial  proceedlnK  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  bnt  the  party  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre- 
ferred cause,  and  if  the  right  to  a  preference  depends  upon  facts 
which  do  -not  appear  in  the  pleadings  or  other  papers  upon  which 
the  case  is  to  be  tried  the  notice  must  be  accompanied  by  an 
sffldBTit  showing  such  facts.  In  said  counties  of  New  York. 
Kings,  Queens  end  Brie  and  in  tbe  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  tbe 
court,  or  to  such  Justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  b«  prescribed  by  tbe  general  or  special  rules  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preference  and  is  Intended  to  be  moved  for  trial  at  or  for  the 
term  for  which  tbe  application  Is  made,  the  court  or  justice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the  said  cause  shall  then  be  heard;  if  there  be  two  or  more 
causes  so  designated  for  trial  for  the  same  day,  the  said  causes 
shall  'be  heard  in  the  order  of  their  date  of  Issue. 
L.   188H.   ch.  410:  ^  IBMk  cb.    140;  L.    1900,  eh.   ITS;  Ii.  190*.  cb.  ITl.    In 

ITM.   [Repeated  Jan.  1,  1896;  L.  I89S,  ch.  H6.] 
1T9S.  [Bepealed  Jan,  1,  1896;  L.  189S,  ch.  MS.] 
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802.  Till*  artlcla  not  appnculile  to  urflce  of  ninuDoii*,  etc. 

I  TOO.  [An'd,  18N8.]  Paper  mj  be  •eprcfl  psnoaally. 
A  notice  or  other  paper  in  an  action  niny  be  serrecl  on  a  [ULrt7 
or  nn  Bttorncr,  either  b;  deliveriog  It  to  him  persoaBlIy,  or  In 
the  manner  presi^ribed  In  the  next  section.  All  ^pem  ho  served 
or  require<]  to  be  filed  tn  on  action,  shall  be  plainV  and  IcKibly 
.  written  or  printed  iu  black  ink  npon  durable  paper  ot  good 
mftteria),  and,  if  imprinted  b;  trpe-writor,  aucb  paper  Bball  be 
of  linen  (lualiiy,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  tnentr-el^bt  iuclies  in  siic,  and  aer- 
Tito  ui'  filing  of  papers  printed  or  written  upou  each  paper  with 
•uch  Init  shall  t>c  deemed  a  compliance  with  the  terms  of  this 
•ection.  The  transcribed  minutes  of  a  stenographer,  taken  in 
jMy  ci-il  or  criminal  action,  or  in  any  hearing  or  spooLal  pro- 
ceeding, civil  or  criminnl.  shall  be  written  or  Ifpc-written  on 
paper  of  the  siic  Iferoinnttcr  si>ecifled:  and  all  cases,  briefs,  points 
or  other  papers  required  or  uned  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
ana  one-half  inches  by  eight  Inches,  and  bound  on  the  edge  ot 
the  greatest  le'ngtb. 

Co.  Piw.,  I  MB,  .Di-il;  L.  18W.  ch,  ^V^.   Bh  Bale    1». 

t  m.  [Aw'd,  18»7.]    Othar  model  of  ■errlaa. 

Where  the  service  is  not  personal,  it  may  Ite  made  R8  foUawa: 

1.  Upon  a  party  or  in  attorney,  tltrough  the  poet-office,  by  de- 
positing tbe  paper,  properly  inclosed  in  a  poHt-paid  wrapper,  in  the 
post-oflice  or  in  any  pust-office  box  regularly  maintained  by  the 
government  of  the  United  Slates  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  It,  directed  to  the  peraun 
to  be  served  at  the  addrexs,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  au  oliice.  according  to  the  tiest 
information   which  Can   conveniently   be  obtained   concerning  the 

2.  Upon  an  attorney,  dnring  bis  absence  from  bis  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  au  attorney,  if  there  ia  no  person  in  charge  of  his  office, 
and  the  service  Is  made  between  six  o'clock  In  the  morning  and 
nine  o'clock  In  tbe  evening,  either  by  leaving  it,  in  a  conspicuous 
j>lace  in  his  office,  or  by  depositing  it.  Inclosed  in  a  seated  wrapper, 
directed  to  him  in  his  office  letter-box;  or.  If  the  office  is  not  open, 
so  as  to  admit  ot  leaving  the  paper  therein,  and  tliere  ti  bo  office 
letter-box,  by  leaving  it  at  his  residence,  within  ths  Mate,  witb  a 
penon  ot  snitable  age  and  discretion. 
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4.  Upon  a  party,  bf  leaving  the  paper  at  his  reaidenee  within 
the  Htate,  between  six  o'clock  in  the  inarnmg  HDd  nine  o'clock  In 
the  eTenin;,  with  a  person  of  auitablt^  age  and  discretion. 
SoliMttsufDr  Co.  Pn».,llM,  110,111!  L.  lHi7,cti.  10.    iBcSeot  S«[it.  1.  tan. 

t  TS8.  Double  time  nhen  iierTvd  tliroBsb  the  voal-olSoc. 

Where  it  la  prescribed  id  this  act,  or  in  the  general  rules  of 
practice,  tbat  a  notice  must  be  giren.  or  a  paper  must  be  served, 
within  a  speciGed  time,  before  an  act  la  to  be  done;  or  that 
the  adverse  parly  has  a  speciSed  time,  nCter  notice  or  serTice, 
within  which  to  do  an  act:  if  service  is  made  throngh  the 
post-olGce,  the  time  so  required  or  allowed  is  double  the  time 
«I>eciEed;  except  that  service  of  notice  of  trial  ma;  be  made, 
through  the  post-oflice,  not  leaa  than  sixteen  days  before  the 
Say  of  trial,  including  the  day  of  service. 

CO.   Proc.,  t  ^'^i   am'd. 

I  TS0.  Virieii  mpeF  to  be  serrotf  on  BttorBeyt  wboB 
•erTlee    BOt   reqnlred. 

Where  a  party  has  appeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  hb  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedinKS  In  the  action,  need  not  be 
made  upon  him,  unless  be  Is  actually  confined  la  jail,  for  wont 
at  bail. 

H..  Jl  414  ind  41T,   conmlldiited. 

I    800.  "WheK   Bcrvlce    may    b«    nuide   om   olarli,    (or    noH- 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resldea  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 
.    M.,    I  41D. 

I  SOI.  Bcrrlec  throash  brBneb  poat-oOlBe  In  New-Torlc 
*l*y. 

In  the  city  of  New- York,  where  a  paper  is  servec],  or  a  return 
is  made,  throogb  the  post-office,'  the  depoalt  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  In  the 
general  or  principal  post-office. of  that  city. 

1  SOS.   Tbla  article  mot  a»vl>c«bl«  to  acrvlae  at  ■■■anMtaa, 


D.,,....,pooylc 


DISOOVBHlt  OP  BOOKS,  ETC. 

ABTICLB  roVBTH. 

(See  a  Hdu  tO.) 

Ditcovery  of  book*  andpapen, 

mtf  dlr«ct  dlicorerf  at  books,  ete. 


I   Soa.  CQnrt    Mnm-r   direst    diacoTerr    of   fcooka,    ats. 

A  court  or  record,  olher  than  a  justices'  court  in  a  clt7,  htm 
power  to  compel  a  party  to  an  action  peadlng  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inapectloD  and 
copy,  or  pertniasion  to  take  a  copy,  of  a  book,  document,  or 
other  paper,  In  bis  possession  or  under  bia  control,  cvUtinx  to 
the  tnertts  of  the  action,  or  of  the  defence  therein. 

a  B.  S.  IBS.  1  £1.  eonKlldiited  wlUi  Co.  Fioc.,  1  B88. 


ceediQKB  for  that  purpose,  where  the  same  a 
thi«  act. 

Id..  I  sa,  am'd.    3e«  Balm  11-18. 
I  SOB.   Petlllnn   tor  dlHOve: 

■  To  entitle  a  party  to  procure  ..   

he   must   present  a   petition,   praylnit  therefor, 

affidavit,   to   the  court,   or  to   a   judge,   authorized  t 

■  '  ■  '  ly  be  mac.  ,  _.     „ 

^    „    —    Inspection   is   sought, 

.„   „.,    ..1   default  thereof,   to   show   cause   t>efore   the' 

court,  at  a  time  and  place,  and  npon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  l>e  granted;  and,  it 
necesoary  or  proper,  that  hia  proceedings  be  stayed  until  the 
hearing  of  the   application,   although   the   stay   exceeds   twenty 

Id.,    II  23   sad   20. 

I  fMM.  Order,  irkcn  amd  hr  wkom  Tunted. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
Taeated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

t.  That  It  ought  Dot  to  have  been  granted,  or  that  It  has  been 
compiled  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspectioti,  has  not  the  posseasioQ  or  control  of  toe  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

M.,   I  21. 

I  SOT.   ProceedlOKa  opoa  the  retoni  ef  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  mar 
make  such  an  order,  with  reapect  to  the  discovery  or  inspection 
prayed  for,   aa  justice  requires.     Where  either  Is  directed,  « 
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i«f?re«  mar  be  appulnted  bf  the  order,  to  direct  aod  snperiu- 
tend  it:  nhoae  cerlilicate.  udIi^h  aet  asida  by  the  court,  is  pre- 
BumptiTe,  aud,  except  in  proceedings  for  TOotetupt.  oODcliisiTe 
eTideDc«  of  complittnee  or  non-conipliaiice  with  the  t  "    ' 


I  SOS.  Pennltr   for  dli>obedlrnc«. 

Wbere  an  order,  mudt'  ub  prescribed  in  the  lust  section,  directs 
a  discover;  or  i:i8p<H^tion.  the  pnrly  in  whose  behalf  it  wan 
niade,  ms;,  upon  proof,  by  B&daTit,  that  the  adverse  party 
has  railed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  liearitig 
•  t  tho  application,  the  court  may,  upon  the  pftyment  of  such  ft 
mm,  for  the  expenspB  of  the  npplicnnt,  ns  tne  court  flses,  and 
upoit  compliance  with  such  other  terms,  hb  it  deems  jnst  to 
impose,  permit  the  party  in  default  to  comply  with  the  iirder 
for  a  discovery  and  inspection:  and,  for  that  porpoae,  it  may 
direct  that  the  application  to  punish  him  stitnd  over  to  a  future 
llnie.  Upon  the  final  faearioR  of  the  application  to  pnnlsh  the 
party  in  default,  the  court,  in  a  proper  case,  may  direct  that 
his  complitint  be  dismisi^ed,  or  his  answer  or  reply  be  stricken 
oot,  and  that  judstment  be  rendered  accordinftly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  connterclaimg,  or  replies.  Interposed  by  him;  or  that 
be  h«  debarred  from  mnintoiuing  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  Bdrente  party,  and  reituiring  him  to  furnish  a  copy, 
or  permit  s.  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  pnper.  lie  eieluded  from  being  siveu 
in  evidence;  or  it  may  punish  the  party  'or  a  coDtempt;  or  both. 
BolMtllat*  for  2  R.  S.  mo.  t  ^'  K^  ■'■'^  <>(  <^-  Pnc-,  I  M8. 
[  SOO.    Effect  ot  papen,  etc.,  prodaced. 

A   book,  document,   or  other  paper,   produced   under  an  order 
made   as  prescribed   in  this  article,   has  the  same  effect,   when 

'  party  re^inirinfc  it,  as  if  it  was  produced  npon  notice, 

o  the  practice  of  the  court 

).  I  27  (!  Edm.  »H). 


D,mi,.=db,Gooylc 
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ARTICLE!  PIPTH. 

General  reguUtUona  respecting   hondt  anil  undertakinp*. 
SfC.  810.  Bonili,  nnHertiklDin,  el<^..  mnit  be  ncknowlFdgpd. 

S12.  F'onn   ol   bond  or   uadftrinhlug;    Hndavlt   at   nrttitt;    ipproTftl    1^ 

™irt  or  Jndic. 
813.  Wbcn  aeTcral  anrell»  our  luallfy  cacb  In  «  inutlfr  lum. 

HIS,  Bnr«a,*ptr.,    nxt   hSffIhI  b^  cbu|?  or  pirtlei. 

]   810.    [Ain*a,   1HT7.]      Bonds,   nndeFtBliliiKB,   etc.,   Biaat    be 

A  bond  or  undertaking,  given  ia  an  action  or  speoia]  proceedine. 
■8  prescribed  in  this  act,  must  he.  nclmowledged  or  proved,  and 
certified,  in  like  manner  aa  n  deed  to  be  recorded. 

Bm  Bnle  E. 

I  811.    [Am'd,  18SS.]    P«Fty   need   not  Join  with  IiU  Bnre- 

Where  a  proTlsion  of  thia  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  gixeu  by,  or  in  behalf  uf,  a  party  or  other 
person,  he  need  not  join  with  the  Biiretica  in  the  execution 
thereof,  unless  the  proTision  requires  him  to  execute  the  same; 
and  the  ezecntiou  tiiereof  by  one  surety  ia  sufficient,  although 
thp  word  "  BUri-ticH."  ih  used,  nnlwM  the  provision  ezpreaitly  Tv- 
quiren  two  or  more  sureties;  and  the  execution  of  any  such  hond 
or  nndertakint;  by  any  Gdelity  or  suntty  company  authorised  by 
the  Inn-K  ot  this  State  to  transact  buKineiM.  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  stirettes, 
and  Bueh  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  band  of  its  omcere,  or  attorney, 
duly  nuthoriied  thercio  by  rcanlntion  of  its  hoard  ot  directors,  a 
'certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
paoy,  shall  be  Sled  with  each  bond  or  undertaking. 

I  HI2.  (AD>'d,  ISftS,  1»V9.  IIMI.]  Form  o(  bond  OF  snder- 
InklnKI  uSdavIt   ot  Baretleai  npprovnl  by  eonrt  op  luAgr. 

A  bond  or  undertaking  executed  by  a  surely  or  sureties,  as 
prescribed  in  thia  act,  must  where  two  or  more  persons  execute 
It.  be  joint  and  several  In  form;  and.  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pro- 
scribed by  law,  it  muKt  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  honsebolder  or  a  freeholder  within  the  state,  and  is  worih 
the  penallv  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,  Bud  exclusive  of  iiroperty  exempt  by  law  from  levy 
and  sale  under  an  execution.  A  Imnd  or  undertaking  givea  by  a 
party  without  a  surety  must  be  an'ompanied  by  his  affldavit  to 
the  same  effect.  The  bond  or  undertaking,  except  na  otherwise 
expressly  prescribed  by  law.  must  he  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  jndce  thereof,  or  tii« 
jndee  before  whom  the  proceedinK  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertnkinc.  The  surety  or  sure- 
ties or  the  representatives  of  nnv  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  pM'iuted,  of  any  trustee,  committee. 
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roardian,  assi^ee,  receiver,  e:iecntor,  admiDiBtrator  or  othar 
fidnciarj,  Bhall  be  entitled  aa  a  matter  of  right  to  be.  and  shall 
be,  dificharKed  from  liability  an  bereioafter  provided,  and  to  tbat 
end  may  on  notice  to  the  principal  named  in  anch  boad  api^y  to 
the  court  tbat  accepted  auoh  bond  or  to  the  court  of  which  th« 
judtre  tbat  accepted  each  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
Eareties  for  the  act  or  omission  of  such  priacipnl  occurrLnK  after 
the  date  of  the  order  relieying  sucb  surety  or  Hureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  Dew  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  Rve  days  prior  to  the  date  on  which  such  appt^- 
cation  is  to  be  made,  unless  it  satisfactorily  appears  to  the  courts 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  du« 
diligence  within  the  state,  in  which  case  notice  may  be  Klven 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judue  may  re- 
■train  sach  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  ordor.  T'pon  the  hparinx  of  such  applica- 
tioD  if  the  principal  does  not  file  a  Dew  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  cimrt  or  Judge  must 
make  an  order  re<]uiring  the  principal  to  file  n  new  bond  within 
snch  reasonable  time  not  exceeding  five  days  as  the  court  or 
jndge  in  such  order  ti.Tcs.  If  such  new  bond  shall  he  filed  upoB 
snch  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  riKiniring  the 
priocipal  to  account  for  all  his  acts  and  proccrdiags  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  acivnnt  within 
a  time  filed,  not  exceeding  twenty  days,  and  rclen«ing  the  surety 
or  sureties  making  such  applicolion  from  lijibillty  upon  the  bond 
for  aoy  act  or  default  of  the  principal  subsequent  to  the  dato  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  moile 
revoking  the  appointment  of  such  prinripal  nr  removing  him 
and  requiring  him  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surety  nr  sureties,  nr  representatives 
thereof,  may  make  and  file  such  account  with  IIIic  force  and 
effect  as  though  made  and  filed  by  such  princioal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commission''. 
cotrtn.  disbursements,  and  allowances  to  ivhlch  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  Khali  be 
made  to  such  snrety  or  sureties  or  rpprcsc^ntntlvo  for  the  ex- 
pense incured  in  so  filing  siTch  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  nn  acco'.int  «•<  refjuired. 
or  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  nr  the  renresentn- 
tires  of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  Interested  in  the  estate  or  tmst  funds  to  sttend  a  set- 
tlement of  sacb  account  at  a  time  and  place  therein  specifixd  a'-d 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  d's- 
charged  from  any  and  all  further  liability  and  tht  court  or  Jndge 
shall  settle,  determine  and  enforce  the  rights  rnd  liabilities  of  all 
parties  to  the  proceedings  in  like  mnnner  and  to  the  same  extent 
■B  In  actions  for  an  accounting  in  the  Biiprsms  court.  And  upon 
demaad  made  in  writing  by  the  principal  such  surety  or  sure- 
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tlea,   or   representativee   thereof,   shall  retam   auf   compensation 
that  has  beec  paid  for  the  unexpired  portion  of  such  suretyali.p. 

L,  1S8B,  ch.  Dll;  U  lese.  ch.  TSfl;  I^  1901.   ch.   lit.    In  effact  Sept.  1.  1001. 

[  813.    [Am'd,   lea*,i    -Wtm  aewrBl   BnretleB   tair  JbbUC^ 

But  where  the  penalty  of  the  bond,  or  twice  tbe  sum  specified 
In  the  undertaking  is  fire  thousand  dollars  or  upwards,  the  coort 
or  judge  niB7,  in  its  or  his  diacretion,  allow  toe  sum  in  whlcb 
a.  surety  ia  required  to  justify  to  be  made  up  by  the  jastificstioQ 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  lees  than  Sve  thousand  dollars, 
and  when  two  or  more  eureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  coutribate  to  moke  up  the  aum  for 
more  than  oue  of  them.  It  shall  be  lawful  for  any  party  of  whom 
a  bond  or  undertaking  is  required  to  agree  with  his  sureties  for 
thi'  dtposit  of  any  or  all  moneys  for  which  such  sureties  are  or 
may  be  held  responsibte  with  a  trust  company  authorised  by  law 
to  receive  deposits,  if  such  deposit  is  otherwise  proper,  and  for 
tike  safe-keeping  of  any  or  all  other  deposltable  assets  for  which 
such  sureties  may  be  held  rosponsible,  with  a  safe-deposit  com- 
pany authorised  by  law  to  do  business  as  such,  in  such  a  manner 
as  to  prerent  the  withdrawal  of  such  moneys  and  assets,  or  any 
part  thereof,  except  with  the  written  conaent  of  such  sureties,  or 
an  order  of  the  court  made  on  such  notice  to  them,  as  it  may 


I  814.  [Am'A,  189D.]  Bonds,  etc.,  to  tbe  people  or  *  vmh- 
Ilo   oflleer   for  tbe  benefit   of  •   aaltoF. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  iiublic  officer,  for  the  benefit  of  a  partf  or  other 
person  interested,  and  provision  Is  not  apeclaily  made  by  law  for 
the  prosecution  Ihereof;  the  party  or  other  person,  so  interested, 
mav  mBmt.''.Ln  an  actiou  in  his  own  name,  for  a  breach  of  the 
condition  of  tbe  bond,  or  of  tbe  terms  of  tbe  undertaking:  upon 
procuring  an  order,  granting  him  leave  so  to  do.  The  order  may 
be  made  by  the  court,  in  wh'ch  the  action  is  or  was  pending;  the 
city  court  of  the  city  of  New-Tork,  or  a  county  court,  if  the 
bond  or  undertaking  was  given  in  ■  special  proceeding,  pending 
before  a  judcc  of  that  court:  or,  fn  any  other  cose,  by  the 
supreme  court.  Notice  of  the  application  therefor  must  be  given. 
Rs  directed  by  the  court  or  Judge,  to  the  persons  interested  in  th<> 
disiHisition  of  the  proceeda. 

u  1886.  cb.  ate. 

i  8ia.  Bonds,  etc.,  not  nffected  br  clianBre  •!  p«rtle>. 
A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  'this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
effect,   as  if   then   given   anew,   in   conformity   to   the   change  of 

I  sie.  Id.)  to  be  flled. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where.  In  a  apeciai 
case,  a  different  disposition  thereof  Is  directed  by  tbe  court,  or 
prescribed  In  this  act. 
Os.  Pnc.,  I  iSS,  infd.    Bm  Bala  *. 
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Olher  matter*. 


asa.  Id.  "for  ne«l«t'lo  DHweed.  "*  "  **"'  "™°<™- 

823.  Falfscd  iHuei  abollsbtd.  and  order  for  tilU  lubiUtatad. 

9S5.  FsEwii  Id  spccUl  pn>nedlafi;  wb«Te  to  tn  ]U«d. 
820.  PabllcBUDii,  vbete  aa  nevBpApei-.'atc.,  la  conntr. 
SZT.  Speclil  KCcnom  In  ccrtiiD  «*«. 

I  817.  CoBBoliilatliiK  eanarii  la  aaue  eoart. 

Where  .wo  or  more  uollons,  In  Ihtot  of  the  same  pl&lntltt 
agaiDst  tbe  Bamc  defendant,  for  cHuses  of  action  wblch  ma;  b« 
joined,  are  pending  in  the  aume  coart,  the  court  may,  In  Ita  dis- 
cretion, hy  order,  eonaolidatc  any  or  all  of  them,  tuto  one  action. 

3  B.    B.   883.   {  30    (2   Bdm.    363). 

f  818.   Id.i  In   dtKerent   ooarta. 

Where  one  of  the  actions  is  pending  in  the  anpreme  coart,  and 
another  Is  pending  in  another  court,  the  snpreme  eonrt  may,  by 
order,  remove  to  itself  the  action  tn  the  other  conrt,  and  con- 
aolidate  It  witb  that  in  the  aapreme  coarL 

Id..   I  ST. 

1  81ft.   14.)  fcT  plaintiff. 

Where  separate  actions  are  commenced  againat  two  or  mora 
loint  and  several  debtors,  in  the  same  coort,  and  for  the  aunQ 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed* 
Intra,  consolidate  them  Into  one  action. 

M,    I  88. 

I    SZO.   [AM'd,    1894.1      iBtersleader   br   order    is    oortaln 

A  defennant  against  whom  an  action  to  recover  upon  a  con- 
tract, or  sn'  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
ia  pending,  may,  a;  any  time  before  ansn-er.  upon  proof,  by  affi- 
dsTit,  the*  a  pcraon,  not  a  party  to  the  action,  makea  a  demand 
agBinst  him  for  the  eame  debt  oi  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notioc  to  that  person  and  the 
adrerse  party,  for  an  order  to  substitnte  that  penon  Id  his  place, 
and  to  discharge  bim  from  liability  to  ei(hi>r.  on  his  iiaying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  Its  value,  to  such  person  ns  the  court  directs;  or 
upon  it  appearing  that  the  defendant  diRpntcs.  in  whole  or  tn 
part,  the  liability  as  nsHcrtPd  ORnlnst  him  by  different  cloimanta, 
or  that  he  has  some  intercet  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimnnt  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  ordpr,  npon  such  terms  as  to  coats  and  payments  into  court 
of  the  amonnt  of  the  debt,  or  part  thereof,  or  delivery  of  the 
posseeslon  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
jnat,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
I.  UM.  ell.  ata.    Bh  BaDklnc  I«w,  |  IIB. 


,.,Go(n{lt.' 
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I  821.    [Aia*d.  1S77.]      DUmlsaa.!  of  oomplalut   tar  Besleo* 

Where,  in  an  uclion  agaiust  two  or  more  (ieCeodauls,  thi^  plaiit- 
tlff  unreatonably  neglpcls  lo  sorve  llie  summonH  upon  one  or 
more  at  theai.  without  n-hose  presence  a  complete  detennination 
of  the  controversy  cannot  be  had,  the  court  Diuy,  iu  its  discretion. 
upon  the  apniicniion  of  a  deFendant,  who  iiaa  appeared  In  the 
..rfin..    Hiu....^^  rh^  .„i.„nioi..i  ,.(,  against  him,  and  render  jndg- 


ftiXX.   [Ani'd,    INTO.]    Id.)    tor   neKlect    to   proceed. 

Where  the  plaintiff  iinrrosonahly  neglects  to  proccp<l  in  tho  nr:- 
tion  against  the  defendant,  or  one  or  more  defendants  HciiiiisI 
whom  a  separate  judgment  rany  be  taken,  the  court  may  in  ilH 
discretion,  upon  the  application  of  the  ilefendaut  or  defeudnnlij, 
or  any  of  thom,  aeainst  whom  he  so.  ncitlects  to  proceed.  dismlMs 
the  compliilut  an  against  the  moving  party  ur  parties,  and  render 
judgment  accordingly. 

Id.    S«  Rnia  30. 

t  823.  FelKBFd  laaaea  Bbsllahed,  BBd  order  for  trial 
rtabatltated. 

Feigned  issues  have  t>oeii  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  Issue  of  fact 
arising  upon  the  pleadings,  or  where  a  question  of  (act.  not  iu 
issue  upon  the  pleadings,  is  to  be  tried,  nn  order  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  au- 
thority necesnary  for  the  trial. 

Oo.    Prvc..   I  T3.    8«  Bal*  Bl. 

)    R24.   SnmiuoBii    Bud    pICBdlBKB,   lo    be   lllci)    TrlthlB    tea 

The  summons,  and  each  pleading  In  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  bebalC  it  is  served,  within 
ten  days  after  the  service  thereof.  It  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  wllbin  a  lime 
specified  in  the  order,  or  be  deemed  abandoned. 

I  82B.  Paper*  la  ipeclal  praceedlB4[Bt  n-liere  to  be  Sled. 

A  return  or  other  paper  in  H  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  Is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  It  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or.  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

I  826.  [Ana'd,  1877.]  Fablicatloa,  nbere  no  newapaper, 
etc..  In  coontr- 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  qftener  than  an? 


Google 
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0.11  nndertaking:,  ur  Uie  suKtiea  tbereto:  i 
tioD  or  inqiiir;;  or  to  appoiat  na  appraiser,  receiver,  or  truBtee: 
it  maf  direct  n  reference  lo  one  or  more  personB  de«isnnteiJ  in  the 
order,  either  to  malie  the  approval.  cxaminHtion,  inijniry  or  ap 
poiutment,  or  to  report  the  facta  to  the  conrt,  (or  it«  action  theiv- 
npOQ.  And  whore,  according  to  the  prnctlco  of  llie  cou'l  or 
chancery,  on  the  3lBt  day  of  December,  1848,  a  matter  -xns  refer- 
able to  the  clerk,  or  to  a  niHBter  in  chancery,  a  conrt  having  aii- 
thorily  to  act  thereupon,  may  dir*cl  n  reference  lo  one  or  more 
perHoDB,  desixnated  in  the  order,  with  the  powers  which  were 
poMcased  by  the  cicrk,  or  the  mnnter  In  chancery,  except  where 
it  is  otherwise  Rpecially  preeeribed  by  law. 
■fadellad  y^on  Ont  MOtaim  at  L.  1M7.  ch.  310,  I  H. 
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H  «i»  ai  COMPETENCY  OF  WITNB88. 

CHAPTER  IX. 
Evidence. 


TITLX  ll.-COBp«UI>B  tb*  AtUa<uc*  Md  TMtlBOkJ  «t  a  WIMtM. 

TITLE  ni.-  DapiMltl«B(. 

TTTIE  IT.—  DoBiHHlUT  Brldaase. 

TITLK    r.-WiMlluMurrail<l(.a(. 


nan  1.  OomiielanfT  ot  ■  wltacaa;  BTldsnce  la  mrtlcobr  CUM, 
a.  AdmlnlMnttan  ot  >n  uth  ei  nfflnniUan. 

ABTICLH  FIRST. 

Competencjl  of  aieitneta  ;  evidenee  in  particular  e^ 


8U.  Ptafikliiia  DDI  to  dlKlou  ptotFsiLuDsl  InCDmiitkiii. 

8SG.  Attotner*  and  roiuHUari  not  to  dlicloH  commnalolloEi*. 

SBC  Amdlcation  or  the  Inst  three  KCtloni. 

B8T.  wiea   trtlDen  not  eicuMd  from  teatlfrlnc. 

838.  Erldence  of  parLr  may  be  rrbutted. 


I  838.   No  wltnesB  to  be  nclnded  br   rpanan  ot  Interestf 

£lxc«pt  as  otberwiw!  specially  prescribed  in  tbia  titif,  a  peraon 
ahall  not  be  excluded  or  excused  from  being  a  witueas,  by  reaBoa 
of  bla  or  bcr  interetit  in  the  CFcnt  of  an  action  or  apeciai  proceed- 
ing; or  because  he  or  she  is  a  part?  thereto;  ur  the  hugband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  b..-half  au  action 
or  Biiecia!  proceeding-  Is  brought,  prosecuted,  opjiosed,  or  defendedL 
Co.  Proc.,  I  »M:  ind  L.  I§ST,  ch.  8BT,  |  1. 

t  828.  [Am'd,  18A1.]  When  partr*  eto.,  twniiot  be  ex*, 
amlned. 

U^n  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a 
Bpecial  proceeding,  a  party  or  s  person  latereBted  in  the  event,  or 
ft  person  from,  through  or  under  whom  such  a  party  or  Interested 
person  derives  his  jntcreat  or  title,  hj  assignment  or  otherwise, 
■hall  not  be  examined  as  n  witnosH,  fn  his  onn  behalf  or  Interes^ 
or  In  behalf  of  the  party  succeeding  to  his  title  or  Interest,  againn 
the  executor,  sdmloistrator  or  anrvlTor  of  &  deceased  penton,  or 
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Ibe  committee  of  a  Innatic,  or  b.  perKin  deriviUK  bis  title  or  Inter- 
Mt  from,  ttirongh  or  ander  a  deceoseil  perioa  oc  lunutic,  by  «•• 
Bisument  or  otlierwiue;  coQCfrniDK  a  persunal  transaciiaD  or  com- 
muaicatlua  betirecD  the  nitness  and  the  deceased  person  or  In- 
natic; except  where  tbe  eiecutor,  udministrator,  Burvivor,  com- 
mittor, or  person  so  dprivinf;  titlp  or  ioCereat,  )■  eiamined  la  hi* 
own  behalf,  or  the  testimony  of  the  lunatic  or  deceasixl  person  in 
KiTea  in  evidence,  concerning  the  some  transnction  or  commwni- 
cation.  A  person  shall  not  be  deemed  fotereBled  for  tbe  jpur- 
poBPB  of  this  section  by  renaon  of  beingr  a  Btnckboider  or  officer 
of  any  banking  corporatiOQ  which  is  a  party  to  the  action  or  pro- 
feeding,  or  intpresied  in  tbe  event  thereof. 
■Ulwtnat*  l«r  Co.   Pr«.,  |  KM. 

1830.  [Am'd,  ISS3,  ISM,  1S90.1  TcUmoar  of  p»tr  or  wlt- 
■eaa  alnce  dcocaaed  or  Inaane. 

Where  a  party  or  vritneis  has  died  or  become  insance  Hince  the 
trial  of  an  action,  or  the  bearing  upon  tbe  merits  of  a  special 
proceeding,  tbe  testimony  of  the  decedent  or  insane  person,  or  of 
aoy  person  who  is  reodered  incompetent  by  the  proTlalonB  of  the 
laat  BectioD,  taken  or  read  In  evidence  at  the  former  trial  or  hear- 
ing, may  be  given  or  read  in  evidence  at  a  new  trial  or  bearing, 
or  upon  any  snbBeqneut  trial  or  bearing  ot  the  same  subject  mat- 
ter m  an  action  or  apecial  proceeding  between  tbe  same  partien 
who  were  (larties  to  such  former  trial  or  bearing  or  their  legal 
refiresentativefl,  by  either  party  to  such  new  trial  or  hearing  or 
to  Bnch  subBcqnent  action  or  Bpeciol  proceeding,  subject  to  any 
other  legal  objection  to  tbe  competency  of  tbe  witneas,  or  to  any 
other  legal  objection  to  his  testimony  or  any  quealion  put  to 
him.  The  original  stenographic  notes  of  sucfa  testimony  taken 
by  a  stenographer,  who  has  since  died  or  become  incompetent, 
may  be  so  read  in  evidence  by  any  person  whose  eompetency  to 
read  the  same  accurately  U  established  to  the  satisfaction  of  the 
court,  or  o£Bcer,  presiding  at  the  trial  of  such  action  or  special 
proceeding. 
L.  laN,  eta.  Mi  t.ieH,eh.  ]«il.im.  ob.n.    m  effea Sapi.  i,  im. 

I  881.  [Aaa'd,  1870,  1S80,  ISST.]  When  tan-band  and  vrif* 
■«t    a«^p«tCBt   vrllaeases.      'When    competent. 

A  husband  or  a  wife  Is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding  fonndcd  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage,  or  disprove  the  allegation  of  adul- 
tery- A  husband  or  wife  snnll  not  be  compelled,  or  without  con- 
■ent  of  tbe  other,  if  living,  allowed,  to  disclone  a  confidential  coni- 
mnnication,  made  by  one  to  tbe  other,  during  marriage.  In  an 
action  for  criminal  conversation,  the  plaintiff's  wife  Is  not  a  com- 
peteut  witness  for  the  plaintiff,  but  she  la  a  competent  witness 
for  the  defendant  as  to  any  matter  lu  controversy;  except  that 
•he  cannot,  without  tbe  plnlntilTs  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 
L.  lem.  •&.  «iiT,  H  Z  and  8  (T  EdD.  106).  am'd:  L.  18ST.  cb.  lO^i. 

soe 
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I  SSa.  lAiii*d,  18T9.]  G«aTlotla>  tor  crime  aot  to  cxelndc 
wltneBB)  koiT  CfiBTlatlon  itroTol, 

A  pernon,  nbo  hnn  been  convicted  of  a  crime  or  mi?dcmi'anor 
ie  notw  ithstnii(l<ng  n  cimppfcnt  witnefs  in  a  tivil  or  cr  m  nal  a.'- 
tldii  or  spci-lnl  pnicet'clEng;  hiit  the  conviptlim  mny  be  prov<Ki.  for 
ibi-  piirpnsi'  of  nCTi'ciiiiK  tbe  neight  or  Lis  ti>stimony,  either  l-y 
the  reconl.  or  by  bia  (-rosH-pxuiiiiDutiMi,  upon  uhicb  be  Diuat 
ausivfp  any  qucKlion,  relevant  to  that  ioiiuiry;  and  Ihe  party 
cTOBK-pTca milling  him  is  uut  cunt'luded,  by  bis  auswer  to  eucb  n 
question. 
Sh  1  2008,  p«t.    3««  I>«nil  Code,  f  TU. 

f  Has.   Clera:rinei>,  etc.,  not  to  dlaclcwe  cOBfesriOBB. 

A  i.-li'i'Kyaiiiii,   or  other  minister  of  any  relieion.   shall  not  be 
iilluMPil  lo  diseloiie  a  t-DnfcHsion  niaile  to  lilm,  in  big  nrofesslonii I 
vbaracler,  in  the  roiirse  of  diseipliiie,   i-njoini'il  l>y  llie  rules  tr 
l>ni<tii-i>  oC  the  rt-lii-ioiis  body,  lo  ivhieh  be  belongs. 
:;  It.  s.  vxi.  I  73,  RID  a. 

I  fWI.  lAnt'al.  1904.1  PkyalolBBB  not  to  dlaolsac  profea- 
■lonnl  Inrortnatlon. 

A  iH'rsnn  duly  nntborlK-ii  to  praetice  phyB>e  or  Burner.*,  or  a 
|ir<>fi>ssionHl  nr  rpKint'-red  nurse,  shall  nni  h  allnweil  to  disclose 
any  infnrnialion  whieb  he.aeiinlred  in  attending  a  patient,  in  n 
professional  capacity,  niid  wblrh  was  necessary  to  enable  him  (o 
art  in  that  eapaeilj-. 

Id.,   I   73;   h.    1904,   rh    Ml.     In   pfferl   S'pl.    1,    IWI4. 

M(.]    .\lt»rncri>  snd  coiiDarllorB  BOt  Co  dla- 

Aii  attorney  or  conusellor  at  law  shall  not  be  allowed  lo  dls- 
cliise  a  conimnnieation,  made  by  his  elienl  to  him,  or  his  advi.i- 
Kiven  thereon,  in  the  eouise  of  his  professional  employment,  our 
shall  any  elerk.  stenuffi'aiiher  or  other  person  ('mptoyM  by  sui'b 
nltnrney  or  eonnseliir  he  allowei]  to  diBCloge  any  sueb  commiint- 
•  ati"])  or  advii'e  gireu  tlien,iin. 

t  xno.  lAin'd.  IHD8.  IMt»,  IMM.]  ApplleittlOB  of  tbe  last 
three  tectloBS. 

Tbe  last  Ihrei-  sii'tions  apiily  to  any  examinntiou  of  a  iierson 
NH  a  witness  unlews  the  proTisions  thereof  are  expressly  waWed 
iiIKin  Ihe  trial  or  examination  by  Ihe  person  eonfeasiog.  Ihe  pa- 
lieiit  or  the  <-lient.  Rnt  a  physician  or  suriteon  or  a  piifessional 
or  revistered  nnrsp.  may  npnn  a  trial  or  examination  diselose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  decenHed.  which  he  anjnired  in  attending  such 
iwtieiit  professionally,  except  conlidpntiiil  com tniini cations  and 
•ini-li  facts  as  wnnld  tend  to  disgrace  the  memory  of  the  patient, 
wbi'n  the  provisions  or  section  eight  hundred  and  thirty-four  have 
been  expi-essly  waived  on  NUeh  trial  or  eirnniination  by  the  per- 
sonal rcprcsenta lives  of  the  deceased  patient,  or  if  the  Talldity 
of  Ihe  last  will  and  te»lament  of  such  deeeosed  patient  is  in 
question,  by  the  executor  or  executors  named  in  saffl  will,  or 
Ihe  snrvivlng  husband,  widow  or  any  heir-at-law  or  any  of  the 
next   of  kin.   of  such  deceased,   or   any  olher   party   in   interest. 
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Bat  nothing  herein  (vntained  shall  be  (Kmstriiei]  to  disquall^  ao 
■Horner  iu  the  pnibsfe  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
rrom  hcteomine  a  witnesa,  as  to  its  prepnratiou  and  execution  in 
caac  such  atl.m.ey  Is.  one  of  the  subacribiug  witnesses  thereto. 
In  an  action  for  the  recovery  of  duuinBoa  for  a  peraonal  injory 
the  lestimony  of  a.  phyaieiao  or  surceuii,  or  of  a  profesxioual  or 
registered,  nurae  ottaehed  to  any  hospital,  dispensary  or  other 
eharitable  institution  as  to  iufonnatioD  which  he  acquired  In 
attending  a  patient  in  a  profeasional  capacity,  at  such  hunpital. 
d:dpeaaarr.  or  other  charitHble  institution  shall  be  taken  before 
a  referee  appointed  by  a  judxe  of  the  court  in  which  such  action 
ix  pending:  provided,  however,  that  any  judtcc  of  Hurh  court  at 
any  time  in  his  ilisiTction  may.  not  withstanding  siieh  de|>usition. 
order  that  a  subpoena  issue  for  the  attendan-re  and  ojamination 
•if  »nch  physician  or  Hurgeon  or  iirofesBiunal  or  regiKtered  uurae, 
tipon  the  trial  of  the  action.  In  such  case  a  eop.v  of  the  order 
shall  be  serred.  toBcther  with  the  subpoena.  Sections  einht  hun- 
•Ired  and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  sevenly-BTO, 
■■ight  hundred  and  neventy-six,  eight  hundred  and  seventy-nine, 
t-ight  hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight 
hundred  and  eighty-six  of  this  code  apply  to  the  exaiuiuation  of 
a  phj'sician  or  aurgeou  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  wnivers  herein  provided  for  muBt 
be  made  in  open  court,  on  tlie  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insuRicienl  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu- 
late for  such  waiver,  nod  the  same  shall  be  Kufficient  therefor. 
L.  1883.  ch.  2BB:  L.  1889,  rh.  53:  L.  1»W.  ch.  331.     In  iBtet  Sept.  1,  1004. 


, _ji  the  ground  only  (hat  the  aoMwer  may  tend 

to  establish  the  fnet.  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
gire  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  i>enalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

i  H.  a.    M6.   I  Tl   (2  BdlO.   422). 

1  838.  E;Tld«*ce  of  partr  mitr  be  rebntteal. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
liiirty,  orally  or  by  deposition,  may  be  rebutted  by  ptber  evidence. 

i  S39.  |Au'd,  1903.]    AdmlastoB  by  member  vt  corpontleD. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  |iarty,  shsll  not  he  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion; or  unless  it  was  made  wbile  a  member  of  snch  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2  R.  S.  407,  f  BO;  L.  1M3,  cb.  384.     In  t-m'^l  Ma7  6.  IMS. 

am* 


H  8*0-41  COMPETENCY  OP  WITNB68.       c.8, 

1  840.  [An'd,  1BT7.]    Se«I,  vrMomptiTC  «vU«BaB  < 


■Uei 


A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  preHumptlTe  evidence  of  a  suffident  conBideratlon,  whidi  ma; 
be  reciutted,  at  If  the  inatrumcot  naa  not  sealed. 

SutMtUDle  [or  £  B.  &.  406,  |  TT. 
f  841.    (Am'd,    IS&l.]     PreaaBptlon    of    deatk    !■    aerlalB 

A  person  apon  whose  life  an  estate  In  real  property  depeada, 
who  remains  without  the  United  States,  or  absents  hitoself  in  the 
state  or  elsewhere  lor  aeven  yearn  together,  la  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerniuK  the  property  in 
which  his  death  comes  in  question,  unless  it  is  atfitmatively 
proved  that  he  was  alive  witliin  that  time.  And  where  in  any 
action  of  partition  Id  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  iuto  court,  or  paid  to 
the  treasurer  of  any  county  for  an;  unknown  heirs,  and  has  re- 
mained UDclaimed  for  twenty-liTe  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-Gve  years  after 
such  paymcDt  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  nnd  after  the  lapse  of  tnenty-Bve  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  auch  un- 
known heirs  HvinK  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  purpose  of  diatributlDK 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  ]pre- 
Bumol  and  they  shall  be  presumed  to  have  been  dead  at  the  time 
of  such  saie  and  before  auch  payment  into  court,  or  to  the  treas- 
urer of  any  county. 

lU.  a.H»,  it,  ini'd;  I..  1W1,  ch.  304. 
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c  ».  1 1.  »■  8       OATHS  AND  AFFIRMATIONS. 

AHTICLa  SKCOini. 

Administration  of  an  oath  or  qfflrmalion, 


Mti.  ^^  he:i    kIbjiId^   tbc   Koipvis  dlip«DB«d   with. 

Ml'.  Sire«rlne  IiIkI;  In  mnj  (orm,  petJnrT. 
I  842.   Betcre  n  hana   outliB  and   nflldaTltB   wanr  be  taben. 

Ad  oath  or  affidavit,  required  or  authorized  b;  Ian;  except  an 
oath  to  a  Juror  or  a.  nilnesi  upon  a  trial,  an  oath  of  office,  and 
an  oath  reouired  by  law  to  be  taken  before  a  particular  officer; 
may  be  talen  before  a  judge,  clerk,  depnly-cierk,  or  special 
depaty-clerk,  of  a  court,  a  uolnry  iiublic,  mayor,  JuslU'e  of  tlie 
peace,  fmrrogate,  specinl  county  jodw,'  special  Burrocnte,  county 
clerk,  deputy  county  clerk,  spedal  deputy  county  clerk,  or  com- 
miHioner  of  deeds,  within  the  diatrlct  in  which  the  officer  is  au- 
thorized to  act;  and,  when  certiBed  by  the  officer,  to  have  been 
taken  before  him,  may  be  uoed  in  any  court,  or  before  any  officer 
or  other  person. 

3  R.  8.  3M.  i  40.  im'd. 

I  848.  lABt-d,  187T.]  M.)  In  ■pedal  eaaes. 
Where  an  officer,  person,  bonril,  or  committ.'e,  has  been  hereto- 
fore, or  ie  bereafter  authorized  by  law.  to  take  or  hear  testimony 
or  to  hear  or  reci'ive  an  affidavit,  or  to  take  a  deposition,  In  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform. 
the  officer  or  person,  or  a  member  of  the  hoard  or  committee,  may 
adminisicP  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  retjaires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act.  he 
or  it  may  receive  an  affidavit  for  that  purpose. 

Id.  Gts.   I  11. 

I   S44.   Id.t   wltbout   tbe   State. 

An  oath  or  affidavit  refluired.  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  he  taken,  without 
the  State,  except  nhere  it  is  o(h' rwl»^e  spi^cially  prescribed  by 
law,  before  nn  officer  aiithoriied  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowlerlKineiit  and  proof  of  deeds,  to  be  re- 
corded in  the  State:  and.  wiicu  cerlitit'd  )iy  bim  to  have  been 
taken  tieforc  him,  and  accomnnnitil  wiili  tlie  like  cerlliicalcs.  as 
to  hia  official  chorncter  and  the  BpnuincTH'Ks  of  liis  si^rnatiire.  ns 
are  reqnlred  to  enlillc  a  di-ed  BcknowledKed  bi'fore  him  to  lie  re- 
corded within  the  Stnte,  may  lie  niiil.  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  liy  law  to  take  and  certify  the 

I  S4S.  [Am'd,  1M&9.]    Geaeral  mode  of  aweBrlDa;. 

Except  aa  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witnesH  shall  lar  his  hand  on  the 
gospels  and  express  assent  to  (he  oath,  and  it  shall  be  arcordlng 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 

■k.fc«I,in;L.UW,ch.HO.    lDatti^ci»:oiit.  I,  ist). 


§g  840-Sl  OATHS  AND  AFmtHATIONa        o.  9, 1 1,  a.  • 

I  840.  (Am'd,  1890.]  ^Vtaen  IdaalaK  *■>«  KOnpels  «lap«iB*A 
with. 

The  o&th  must  be  aduimiatered  in  the  following  form,  to  ft  per- 
son who  so  deBires.  the  laying  o(  the  hand  upon  the  gospels  belnic 
omitted:  "  You  do  swear,  in  the  presence  of  the  eTer-livinE  God." 
While  HO  BwearlDg,  he  ma;  or  may  not  hold  up  his  buid,  at  hia 
optlnn. 

I  847.    When  afflrmKtlon  to  be  Bi>ac. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  most 
he  administered  to  a  person  who  detiares  that  he  has  conacieD- 
tioUR  senipleB  Hicainst  taking  an  oath,  or  Bwearing  in  any  form: 
"  Ynu  do  solemnly,  sincerely,  and  traly,  declare  and  affirm." 

I  H4»4.  [Am'd,  1M77,  lKft9.]    Other  uoaes  ot  ■n-eBFlB*. 

If  the  court  or  officer,  before  which  or  whom  a  peraoQ  ts  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  additioji  to  laying  the  hand  upon  the  gospela,  is,  in 
his  opinion,  more  nnleniD  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  eweariiCg  the  witoess. 

Id.,l8G:L.i9««,Db.S10.   In  effect  Bsijc],  ISM, 
I  840.    SwpKrInic  per  ■aim  not  ChrUtlana. 

A  person  believing  in  a  religion,  other  than  the  CAristian,  m&y 
he  sworn  according  to  (he  peculiar  ceremonies,  if  anj.  of  bin  re- 
ligion, insteiid  of  as  prescribed  in  section  845  or  section  846  of 


I  K60.    Cvnrt  msr  exanine  wllneas. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  aa  a  wttnesa.  to 
nseertniu  hiu  capacity  and  Ihe  eitpnt  of  hi«  knowledge;  and  may 
inquire  of  a  person,  protinced  as  a  witiiesB,  what  peculiar  cere- 
monies in  swearing  be  deems  most  obligatory. 

t  Hnt.  [Am'd,  IH9».]  SwearlnH-  tttUelr  <■>  ".nr  torn,  p*r- 
lurr. 

A  person  sHearing.  nfSmiing.  or  declaring,  in  any  form,  where 
an  oHfh  if  authorized  by  law,  in  lawfully  sworn,  and  Is  guilty  of 
mriory.  in  a  cii»e  where  he  would  be  guilty  Of  the  same  crime,  if 
he  had  sworn  by  laying  his  hand  upon  the  gospels. 
M..  part  of  f  10.  am'd  i  L.1*W,  ct.  MO,    la  effect  Sept.  1.  im. 

no 
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c  ft,  t.  a  BUBPOBN  Aa  g§  86S-H 

TITXJB  ZL 
Oomp«lliii9  the  attandajLce   (uid  testimony  of  a  witneai. 

■  8M.'  I^nal^  tor"  l»li*dliD™.'    ""       ou    (.    •  «id    . 
8M.  ttnbpHU  la  be  iHued  br  ]Dd(e>  'tB. 
8aa.  Peulty   (ur  dJaubeylDC  subinau.    W*rnBl  for  wlUHM. 


1.   Kpcorill  BOl   Id  be   removed  br   Tlrtue  at  (ubpiieiiB. 


1  893.   Mode  of  lepilBK  anbDaraa  laaned  oot  of  >  court. 

A  BUbpoeoa,  isHued  out  or  the  rvurt,  to  compel  tho  AttPtidaiico 
of  a  witDese.  ami,  whcro  Ibf  Buhpoena  no  ri'quireB,  to  romyol  hini 
trj  bring  fvith  him  a  bouk  or  i)a|>^r,  uust  hK  served  as  folluivB: 

1.  Tbe  original  subpoi'ua  uiiiHt  Ix*  exbibit<^l  to  the  wltncsR. 

2.  A  ooi>7  of  the  siibiraeufl,  or  a  tickft  conlaiuiag  Its  miliHtaace, 
most  tie  dflivpm)  to  htm, 

3.  The  feee,  allowed  by  law.  (or  trnveHiig  to,  and  teturaiuK 
from,  the  place  where  he  ia  required  to  attend,  and  for  one  daj'a 
attendance,  mnac  be  paid  or  tendcriMl  to  him. 

2  B.  B.  400,  I  12.  n-ltli  uneudoieau. 

I  88S.   PcDBltr   tor  «liol>«dl«Bce. 

A  person  bo  bubpoenaed,  who  fails,  without  reasonable  exeuse, 
to  olie7  the  subpoena,  or  a  person  who  (ails,  without  rcBBonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
eourt.  or  a  juuKC,  in  an  aciluii.  beforQ  gr  after  hual  judgment 
tiiercin,  re<]uirinK  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  wilh  him  n  brink  or  paper,  is  liable,  in  ad<lUion  to 
punishment  for  couti'niiil,  for  the  dHmiigi's  BUslained  hy  the  party 
BK^rieved  in  eonseciiirnce  of  (be  failure,  and  Gfty  dollars  iu  addi- 
tion thereto.  Those  Kumii  may  be  rerorered  In  cue  ticiioii,  or  in 
separate  actlous.  If  he  is  a  party  to  the  action  in  whi<'h  he  wnn 
sahpoenned,  the  court  may,  as  an  additional  punlstuuent,  strike 
out  his  pleading. 

Id.,  I  43,  (m-d. 

I   tiS4.    [An'd,   1C00.I    Snkvaeaa   ta   b«   laan»d   br   }ndse, 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
iHHird  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  Joint  committee  thereof,  duly  empowered  by 
reflolution  or  act  to  sit  and  take  testiuiony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  ia  hereafter  exprewsly  authorised  by  lii«-  to  hcur.  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  ufUcial  capscity. 
in  relati'in  to  which  proof  may  be  takeu,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
iirieii.1.  vitber  before  him  nr  it.  or  before  another  Judira,  or 
officer,  or  a  person  designated  iu  a  commission  laaued  by  a 
«mrt  of  another  State  or  country,  to  give  testimony,  or  to  1mi*« 


II  S66-0»  SUBPOENAS.  &  d.  t.  2 

bis   deposition   taken,   or   to   be   eiamined;   ■   subpoeiiB   may    be 

issued,  by  and  under  the  hand  of  Ibe  jiidRe,  arbitrator,  referee, 
or  other  persoD.  or  the  thairmun  or  a  tnajority  of  the  board  op 
committee,  requiring  the  person  to  attend;  nnd  al';",  tn  a  proper 
case,  to  brioK  with  him  a  booli  or  a  paper.  The  subpoena  must 
he  served,  aa  prescribed  in  ai-ction  eight  hundred  and  fitty-two 
of  this  aet.  Thin  aection  does  not  apply  to  a  matter  arising,  or 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 

I  ass.  [Aai'd,  1B7B.]  Penaltr  for  dlavbrrlns  ■sbpoexk 
Warrant   for   wllacMt. 

A  person  who  is  daly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  obey  the  subpoena.  It  he  falls  so  to  do,  without  a. 
reasonable  excuse,  he  ia  liabie,  in  addltioo  to  any  other  punisti- 
ment  which  may  be  lawfully  intlleted  therefor,  for  the  damages 
sustained  by  the  person  aggriered.  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recorored  as  prescribed 
tn  section  eight  hundred  and  fifty-three  of  this  act.  If  he  tails 
to  attend,  the  person  issuing  the  subpoena,  It  be  is  a  judge  of  a 
court  of  record  or  uot  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
issue  n.  warrant  to  the  sheriff  ot  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  blm  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  bis  attendance  waa 
required. 

U.,  il  «G  and  M,  couDlldited. 

I  SSe.  (Am'd,    ISTtt.]    Whea   wltnesB  to   be  Imprisoned. 

It  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scr1l>ed  in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  end  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  Bubscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 

t'udge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
e  ia  not,  then  any  judge  ot  such  court  may  upon  proof  by  affi- 
davit of  the  facta  by  warrant  commit  the  offender  to  jail,  there 
^o  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
'  to  do  or  is  discharged  accordini;  to  law. 

Id.,  I  4T,  atn'd  nrballj.     B»  {  STD,  poat. 
I  BS7.   Cvntentii  of  irarrnnt. 

A  warrant  ot  commitment,  issued  as  prescritied  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment:  and, 
if  the  witness  is  cominitled  for  refusing  to  answer  a  qoeatlou,  the 
question  must  be  inserted  In  the  warrant- 
Id  .  I  M.    Bra  I  BTS,  i>0(l. 

I  SOS.  To  wbom  directed)  bow  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  ot  the  county 
where  the  person  Is,  and  must  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 

td.    40S,  I  m.    Set  I  STO;  put. 


I  Sne.   (iBBtlnotlon    ot  vrprpdlnc   sections. 

The  foregoing  sections  of  this  title  do  not  apply  to  k  snbpoenft 
taoaed  by  a  justice  ot  the  peace:  or  to  a  witness  eubpoenud  t« 


PRlVILEaEfl  OT  WITNKaSBS. 


3  B.  8.  *0%   I  so. 

f  pSO.   'WIIbhh  exempt  tram  •rrcat. 

A  peraoa  duly  and  in  good  faith  Bubpocoaed  or  order&i  to  at- 
tend, for  the  purpose  of  being  examined,  iu  a  case  where  hla 
attendsnce  may  lawfully  be  enforced  by  attachment,  or  by  com- 
mitment, ia  priTileged  from  arrest  in  a  civil  action  or  special 
proceedinK,  while  going  to,  remaining  at,  and  returoing  froin,  the 
plaee  where  he  ia  required  to  attend. 
Id.,  I  01. 

}  Sei.   'Wkea  to  be  dlacbarireA  (pam  arreat. 
The  court,  from  which  q  eabpoena,  serried  in  good  faith,  wbb 
issued,  or  by  nblch  an  order  wan  made,  requiring  a  person  to  at- 
tend, for  the  purpose  of  lieiug  examinetl;  or  a  judge  thereof,  upon 
proof,  by  alSdavit,  of  the  fiictR,   must  make  an  order,  directing 
the  diacnarge  of  a  witness  or  otiiei  person,  from  ao  arrest  made 
in  Tiolation  of  the  last  section- 
Id..    I  62,   «nd. 
I   802.    [Am'd,    JSOS.]      Br    TTkom    wltneases    mBr    b«    dls- 

A  justice  of  the  supreme  court,  In  any  part  of  the  State,  or  a 
county  judge,  bas  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  dincharge,  in  a  case  sppciSed  in  the  last  sec- 
tion. TTpon  aatisfactory  proof,  by  affidavit,  of  the  tacts,  ho  must 
also  make  an  order,  directing  the  discharge  of  a  person  arrested, 
in  violation  of  section  eight  hundred  and  sixty  of  tliis  net.  where  a 
subpoena,  served  in  good  faith  upon  the  person  arrested,  was 
isaned  as  prescrllied  In  section  eight  handled  and  &ft7-foat  of 

L.   ises,   eb.  MS. 

I  888.   Arrest,  vrlies  Tsldt  peBBJtr> 

An  arrest,  made  contrary  to  the  foregoing  provisions  of  this 
title,  is  absolutely  void,  and  ia  a  contempt  of  the  court,  if  any, 
bom  which  the  subpoena  was  issued,  or  by  which  the  wituess 
was  directed  to  attend.  An  action  may  be  mnlutaiaed,  by  tba 
person  on'Osted,  against  the  officer  ur  other  person  mnUing  such* 
arrest,  in  which  the  plnintlS  is  entitled  to  recover  treble  dutna^s. 
A  similar  action  muy  also  be  muintolaed.  in  a  like  case,  by  tbe 
party  In  whose  behalf  the  witness  was  subpoenaed,  or  the  order 
procured,  to  recover  the  damages  auHtaiucd  by  bim,  in  conse- 
qaence  of  the  arrest. 
Id.,  I  M. 

g  R04.  [Am'd,  18T7.]  Sheriff  not  to  b«  liable  ■nles* 
•aidavit   la   made. 

Bat  a  sheriff  or  other  officer,  or  person,  is  not  so  liable,  nnlens 
the  person  claiming  an  exemption  from  arrest,  makes.  If  required 
by  the  sheriff  or  officer,  an  affidavit,  to  the  effect  that  he  was 
legally  subpoenaed  or  ordered  (o  attend,  and  that  he  was  not  so 
subpoenaed  or  ordered  by  his  own  procurement,  with  the  intent 
of  BvoidiDir  arr«M.  In  his  afBdavit,  he  must  specify  the  court  or 
*  Wotd  "  SD  "  omitted  bj  error  In  aDciMaloi. 
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oHicer,  the  place  of  attendance,  aod  th#*ca.iue  In  wfaicb  he  was 
so  aabpoenaed  or  ordored.    Tbe  affidavit  mn;  be  taken  before  th» 
officer  arresting  hln,  and  exonerates  tbe  officer  from  llabilitr  for 
not  mabiDK  tbe  arrest. 
1  R.  B.  403.  1  fiB,  aia'd. 

g  HUB.    AppllcKdoB  of  toTcgoing  provlRloDB  to  Jndcnacnlii. 

The  foregoing  proviBiong  of  thia  title,  relating  to  a  perwm  re- 
iliiireJ.  by  an  order  of  a  court,  lo  attead.  apply,  where  snch  an 
ut  I  en  dunce  Is  rejjuired  bj  the  terms  of  a  judgment. 

I  8<te.  tAm'd,  TS&S,  ll>04.)  ReoordB  not  to  be  renOTed  br 
rlrlne  of  iinbpoMUt. 

The  repnpd  of  a  conveyance  -of  real  property,  or  nny  other 
reiwrd  or  document,  whereof  a  trangcript  duly  certified  may  by 
Itiiv  bo  read  in  evidence.  Bhall  not  be  removed,  by  virtue  of  n 
Hiihpnenn  duceR  tecum,  from  the  offli^  in  which  it  is  kept,  eicciit 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  ait- 
tinj;  of  the  court  of  which  he  is  clerk,  or  by  the  oOlcer,  havinp 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  h 
referee,  held  in  the  city  or  town  where  the  office  Is  situated;  hnt 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  tbe  county  of  Kings  shall  not  he  removed  excepi 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  olher  pince,  or  any  record 
kept  by  the  register  of  the  county  of  New  York  or  the  regislcr 
of  the  county  of  Kings,  is  required  at  a  term  or  silting  of  n  court 
or  a  trial  before  a  referee,  It  may  be  removed,  by  order  nf  the 
supreme  court,  or  a  coutity  court,  made  In  court,  and  entered  in 
Ihe  minutes;  specifying  that  the  production  of  the  original  Instead 
of  the  transcript,  is  oeceasary. 
L.  law,  fh.  aw,  I.,  low.  •■b.  S4.    m  Pirwt  Mirch  is.  imm. 

I  Sm.  [Am'd,  1870.]    Pradncllon,  ete.,  ot  book  of  Beconnt. 

A  person  sbnll  not  be  compelled  to  produce,  npon  a  trial  or  hear- 
ing, a  book  oF  account,  otherwise  than  by  an  order  requiring  him 
10  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena  must 
be  served  at  least  five  da.va  before  the  day  when  he  is  required  to 
attend.  At  any  litno  after  service  of  such  a  subpoena  or  order. 
'  Ihe  witness  niiiy  obtain,  upon  such  a  notice  as  the  judcc,  referee, 
or  other  officer  presOTbea,  an  order  relieving  him  wholly  or  partly 
from  the  obligations  imposed  upon  him  by  the  subpoena  or  the 
order  for  production,  upon  such  terms  as  justice  requires  touching 
the  inspection  ot  the  book  or  any  portion  thereof,  or  taking  a  copy 
thereof  or  extracts  therefrom,  or  otherwise.  An  order  may  be 
made,  as  prescribed  in  Ibis  section,  by  a  judge  of  the  courl.  or  In 
■  special  proceeding  pending  out  of  court  before  an  officer,  by  the 
officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  tbe  canse. 
and  authorized  to  hear  testimony.  A  juslice  of  the  peace,  or 
other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
HD  action  brought  in  his  court,  at  any  time  after  the  comraenee- 
ment  thereof. 

1/808.  BoohB.  ete.,  of  corporktlon.  kow  prodBced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  Id 
or  under  the  control  of  a  corporation,  mny  be  compelled,  in  like 
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inaaaer  as  if  it  was  in  the  hands,  ur  uiider  tlir  eoutrol.  of  h 
natural  person.  For  that  pnrpoxe.  a  subpofDu  duces  tecum,  or 
HQ  order,  lunde  as  preHcrihod  in  the  last  section,  ns  the  case  re' 
quires,  muat  be  directed  to  the  presideut,  or  other  head  of  the 
(^rpnrBtioD.  or  to  the  ofGi^r  thereof.  In   whose  custody  the  book 

I  84m.    Whrn  p«raaB«l  BttcnilBSce   not   rriialred   br    sab- 

[n  B  raie  epecilicd  in  the  last  nectJon,  or  ifhcre  a  Biibpoena 
ilni-m  tecum,  or  an  order,  made  as  prescribed  in  »ectlon  8Btl  or 
wftion  867  of  this  act,  requirea  a  public  officer  to  attend,  and 
brint;  n  book  or  paper  under  hia  control,  the  snbiHieua  or  order  in 
•leeaied  to  be  Huiiicienllj  obeyed,  if  the  book  or  pajier  is  produced 
by  a  snbordinate  officer  or  employee  of  the  corporntion,  or  in  the 
imblic  office,  who  posseiwes  the  requisite  kuowledRe  to  identify 
,.     _..j   __   — ^!._   --  pe^.t[]ig  tiip  puiTioaea   for  which  it  is   used. 


if  the  persoDul  attendance  of  a  particular  officer  of  the 
..    ..."".      _...  ...ired    a       " 

lecum  clause,  must  also  be  served  upou 


r  public  officer   i»  requireif  a   Hubi>oeDa.   without 


rc; 
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TITtiE  m. 
DeposltfonB. 

tlcU  1.  DcpnalUoDS.  takfD  lod  lo  be  o»d  wltfaln  tba  Stit*. 

3.  D«p»Itlou,  taken  KTlthout  ihe  State,  for  dh  wiibin  tin  Suta. 

S.  DepoKtlon.,  iBken  nlltilo  Ite  State,  (or  Die  wllhont  tte  Stat*. 
ARTICLB   FIRST.  ^ 

Depoaitiom,  taken  and  to  be  tued  idlhin  the  State. 
•■  8T0.  Deiualilini  or  ■  panr,  etc. 


».  Ruin  tor  namlnatloD  of  ptttj  nr  expected  partj.    Han 
IDR  and   retDrnlns  depoilUotia.      Batun]  et  panoiii   a 


WSr  DepoalllDD  to  be  Dft«il  oa  motion. 

I  870.  [Ani'd,  187H,  10O4.]    Deposltloik  of  a  party,  cto. 

The  lippoaitioii  of  a  party  to  an  notion  pending  in  a  court  of  rec- 
ord, or  of  a  person  who  espects  to  be  a  party  to  an  action  about  to 
be  brouiihl  in  Biich  a  court,  other  thau  a  court  specified  in  aubdi- 
vlsions  sixteenth,  seventeenth,  eighteenth  or  nineteenth,  of  aectlon 
two  of  this  aet,  may  be  tnlien  at  his  own  instance  or  at  the  in- 
stance of  an  adverse  party,  or  by  a  coplaintitt  or  codefendant  at 
any  time  before  or  during  the  trial  aa  prescribed  in  this  article. 

See  L.  IBIS,  eb.  saO:  Co.  Proc.,  part  of  H  teo,  391,  3«3  ud  S»7;  U  1S0<, 
eh.  (M.    In  cDect  Kar  ),  ilw. 

1  871.  [Am'd,  IRTT.]     Depoattlon  of  ■  wltncM  aot  B  PBrtr. 

Tbe  deposition  of  a  person  not  a  party,  whose  testimony  Is 
material  and  necessary  to  a  party  to  an  action,  pending  in  a 
court  of  record,  other  than  a  court  specified  in  subdivision  six- 
teenth, seventeenih,  eighteenth  or  nineteenrh  n[  section  two  of 
this  act,  or  to  a  person  who  expects  to  be  a  party  to  an  action, 
about  to  be  brouglit  In  such  a  court,  by  a  person  other  than  the 
person  to  be  examined,  may  also  be  taken,  aa  prescribed  in  this 
article. 

2  B.  B.  391,  portloDi  of  It  I,  2.  S3  and  M  (!  Edm.  40T,  414.  41D). 

I  B7X.   [Am'd,  IHSfi.l  Applltuitlant  contents  of  nffldKvft, 

The  person  desiring  to  take  a  deposition  as  prencribed  in  this 
article,  may  present  to  a  judge  of  the  court  in  which  the  action 
Is  pending;  or,  if  it  in  pending  in  tbe  supreme  court,  to  a  county 

C'ldge;  or,  if  an  action  Is  not  pending,  but  is  expected  to  b« 
rought.  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an   affidavit,   setting  forth   as   follows; 

1,  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  tbe  name,  and  the  residence  or  office 
address  of  the  attorney:  or.  if  no  action  is  pending,  the  names 
and  residences  of  the  expected   parties  thereto. 

2.  If  an  action  is  pending,  the  nature  at  tbe  action,  and  th« 
snbatance  of  the  judgment  demanded,  and    it  the  application  !• 

Sl« 
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made  bj  the  defend&Dt  before  snawer,  or  bj  either  p&rtj  ftfl«r 
answer,  the  nature  of  tbe  defense. 

3.  If  DO  action  is  pendiosi  the  uattire  of  tbe  coutrovenj  which 
U  expected  to  be  the  iubieet  thereof. 

4.  The  name  and  reaidence'  of  the  person  to  be  examined,  and 
that  the  teatimonj  of  euch  ^raon  is  material  and  ueceBsarr  for 

.  the  party  making  such  application,  or  the  prosecution  or  defeuc* 
of  Buch  action,  and  if  the  action  is  to  recover  damBgea  for  per- 
sonal injuries  that  the  defendant  is  ignorant  of  the  n  ' 
extent  of  anch  peraonal  inji:   '  <      .   .. 

cant    the  niace  where  he   i 
transACts  bUBiness. 
L.   18U,   cb.   721. 

5.  If  on  action  ia  pending,  that  the  person  to  be  examtned  la 
abont  to  depart  from  the  State;  or  that^e  is  ao  aick  or  infirm,  as 
to  afford  reasonable  ground  to  bellcTe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  an;  other  npecial  circumstaiices  exiat. 
which  render  it  proper  that  be  nhonld  be  examined  aa  preacribed 
in  this  article.  But  thia  aubdivlBion  does  oot  apiily  to  a  cate. 
where  tbe  peraon  to  be  examined  la  a  parly  to  tbe  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  tbe 
adverse  party  Is  of  full  age,  and  a  rosideut  of  the  State,  or  ao- 
tearntng  within  the  State;  or  that  he  baa  an  office  within  the 
State,  where  he  regularly  transacts  business  In  person,  apecifyinc 
tbe  place,  nnd,  if  it  is  in  a  city,  the  atreet  and  street  niimber,  or 
other  deaignalion  of  the  particular  locality;  or,  if  two  or  more 
|>ersons  are  expected  to  be  adverse  parties,  that  each  Is  of  full 
age,  and  so  resident  or  aojouining,  or  hns  an  office;  also  the  clr- 
cuniafnnceB  which  n'nd->r  it  necessary  for  the  protection  ol  tbe 
applicant's  rights,  that  the  witness's  testimony  ehonld  be  per- 
petimted. 

7.  lAn'd,  moo.)  Any  other  fact  necessary  to  show  that  tba 
case  comes  within  one  of  the  two  last  sections.  And  if  the  party 
songbt  to  be  examined  is  a  corporation,  the  atfldavit  shall  state  tha 
name  o(  the  ofBeers  or  directors  therc-of,  or  any  of  them  whose 
teetimoay  is  necessary  and  material,  or  tbe  books  and  papers  an 
to  the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  ahali  dirert  tbe  exam> 
Inatlon   of  such  persopa   and  the  prodtictton  of  auch   bookH   and 

I..  iSBH,  cb.  S4a.    Bm  Sola  S3. 

I  STS.     [An'd,  1N»4.1     Order  for  ezamlBBtlon. 

Hie  Jndge  to  whom  such  an  affldavit  is  presented  most  grant  an 
order  for  the  examination,  If  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
belieye  that  an  action  will  be  brought,  aa  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  tbe 
expected  teatimony;  othenvixe  he  must  dismiss  the  application. 
Where  the  person  to  be  examined  ia  a  parly  to  a  pending  action. 
or  is  expected  to  be  a  party  to  an  action  to  be  brought,  tbe  order 
may,  in  the  dlscreHon  of  the  indge.  desljfnste  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  conrt  or 
indige.  In  granting  an  order  for  the  examination  of  tbe  plaintiff 
before  trial  may.  If  the  defendant  npplv  therefor,  direct  that  the 
platn'tllf  submit  to  a  phyaical  esamFtiHtion  by  one  or  more  physi- 
cians or  snrfreons,  to  be  dpsienated  by  the  court  or  judge,  and 
soch  examination  shall  be  had  and  made  under  encb  restrictions 
and  directions  as  to  tbe  court  or  judge  shall  seem  proper.    In  anr 
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action  brought  to  recorer  damages  for  personal  ininriei,  whera 
tbe  defendant  shall  present  to  tbe  court  of  judge  astlHtactorr 
evidence  that  he  is  igacrant  ot  tbe  nature  and  extent  of  the 
Injuries  complained  uf,  the  court  or  judge  sliHli  order  that  aucb 
physical  exsmination  be  made;  and  it  the  party  to  be  examined 
shall  be  0  temale  she  sball  be  entitled  to  have  such  eitunination 
before  physicianH  or  surgeona  of  her  own  sex.  The  order  must 
reciuire  the  party  or  persons  to  be  examined  (o  appear  before 
the  judge,  or  before  a  referee  named  in  the  order,  for  the  pnr- 
pose  of  talting  the  examinHtion,  st  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  lead  than  five  days,  before  the  time  fixed  for 
the  examination,  nnleaa  apecial  circumstaaces,  making  a  differ- 
ent tinie  o(  service  neceSBary,  ere  shown  in  the  affidavit,  and 
that  (act  is  rodted  In  the  order. 

I  RT4.    [Am'd,  1877  and  18SZ.]    PonlahMient  for  dlaokBrinW 

Witness  fees,  at  the  rate  prMrrihpd  by  law  in  an  action  In  the 
supreme  court,  must  be  paid  or  tendered  when  tbe  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  bis  attendance  oiny 
be  compelled,  and  be  may  be  puninhed  in  like  manner,  and  tbe 
proceedingti  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
{loena,  issued  from  the  court,  in  which  the  action  is  pending:  or. 
if  no  action  is  pending,  from  the  court  of  which  the  judge  Is  a 
member. 

I  tns.    |Am'4,   1F17».]     aerrlcv   «C  order,  etc. 

A  copy  of  the  order,  and  of  tbe  affidavit  upon  wblcb  it  was 
gmnted.  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  In  lihc  manner  as  a  pat>er  in  the  action:  or,  if  a  party 
has  not  aiipcnred  in  the  action,  they  must  he  served  upon  him, 
as  directed  by  the  order.  If  no  action  Is  pending,  they  must  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

{  876.  [Am'd,  1870.]     KssmlBXton   of  adverse  pnrlr. 

Upon  proof,  by  affldavit.  that  service  of  a  copy  of  the  order 
and  of  tbe  nffldavit  has  been  duly  made,  as  directed  in  the 
order,  the  judge  or  (he  referee  must  proceed  to  take  the  deposi- 
tion of  tiie  witneas.  at  the  time  and  place  specified  Id  tbe  crdcr. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections 
•'i);ht  hundred  and  flfty-Bix,  eight  hundred  and  fifty'seven  and 
eight  hundred  tnd  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  tahen  as 
prescribed   in  this  articl.?. 

S  B.  S.   392.  I  S.  IDd  Id.   S9».   f,  (IQ. 

I  87T.  [Hepealcd  ■>  1877,  re-e>B«ted  la  ISKt.]  P»rtr  aOB- 
flned  In  prtdou. 

Where  the  party  or  other  person  to  be  examined  la  confined  In 
a  prison  or  jail  within  the  Slate,  under  a  sentence  for  a  felony, 
that  fact  must  be  staled  in  tbe  aflldnvit.  and  his  deposition  maj 
be  taken  as  preacriheil  in  the  foregoing  sections,  as  if  he  was  not 
no  confined,  except  thnt  in  such  n  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  the  appointment  of  a  referee  to  take 
the  tastimogy,  is  always  in  the  discretion  of  the  judge.    The 
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order  must  require  the  prodoetion  of  the  prisoner  by  the  person 
In  charge  of  the  prison  or  jftil  at  the  priBon  of  Jail:  but  it  niny 
prescribe  sach  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

I  t^TS.    [Repealed,  1877.] 

I  8T9.   [An'd,  1882.]      DeitoslllitB  br  eanaeat. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  o(  a  competent  witness,  to  be  used  tborein,  nia.T  he 
taken  before  a  judge  or  referee,  at  a  time  and  pluce  specified  ii> 
the  stipulation,  either  orally,  ur  upon  iuterrogatories.  to  be 
agreed  upon  in  like  manner.  The  nituoxH  ma.v  be  siibpofnat-d 
to  attend  the  examination,  as  upon  a  trial;  aud  the  judKe  or 
referee  may  take  his  deposition,  as  it  an  order  had  been  moilc  1>y 
the  court,  directing  it  to  be  so  taken.  But  this  aecHon  docs  nor 
itpply  to  a  pase  specified  in  section  eight  himdred  and  W'venty- 
seven  of  this  act, 

1  una.  [Am'd,  IHTB.]  Rales  for  exsmliuiflan  of  party  or 
expected  pArly.     Hanner  of  talclnjr  itnd  retnrnlnff  depoBl- 

The  examination  of  a  party,  or  an  expected  party,  is  eubject  to 
the  iiame  rulps  as  if  he  wni'  examln'-r)  upon  the  trial.  The  judge 
or  referee,  npon  every  nthiT  examination  taken  as  prescribed  in 
this  article,  must  insert  therein  every  answer  or  declaration  of 
>)ic  person  examined,  nhii'ti  either  jiarty  ri'i|iiires  to  be  inserted. 
The  deporition,  when  completed,  must  be  cnrefully  rend  to  and 
snbscrlbed  by  the  person  examined:  must  be  certiriod  by  the 
judge  or  referee  taking  it:  and.  within  ten  <layH  thereafter,  mui't 
be  filed  in  the  office  of  the  I'lerk:  or.  if  no  action  is  pending,  in 
the  ofllce  of  tlir<  cli^rlc  of  the  connty  in  which  it  was  takea: 
together  with  the  stlpnlation  or  order,  nnder  which  it  was  taken: 
the  affldarit  upon  which  the  order  was  grnntcil;  and  proof  of 
the  service  of  a  copy  of  the  onler  and  of  the  affidavit.  If,  ution 
an  examinatiim  before  a  referee,  the  person  examined  reFuRed  lo 
answer  any  question,  the  referee  muHt  report  the  fact  to  the 
court  or  judge,  who  must  determine  whether  the  question  is 
relevant,  and  whether  the  witness  is  bound  to  antiwer  it. 

2  K.  H.  392.  (  0.  nnd  part  or  I  G  (2  Bdm.  4C«i;  aiii]  Id.  3jn.  |  37  (S  Biliii. 

I  HMi,  Wben  to  be  read  Jn   evldenee. 

The  deposifiou.  or  a  certified  copy  thereof,  may  be  read  In 
evidence  by  cither  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  b.v  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  specitied  in  the  orieinul  ntBdnvit  or  Ktipiilati'in;  or 
any  other  action,  thereafter  broucht,  between  the  same  parties, 
■  or  between  any  parties  claiming  under  them,  or  either  of  them: 
or.  If  DO  action  is  pending,  an  action,  theresftcr  brnui-ht.  between 
the  persona  named  in  the  original  affidavit  an  expected  parties, 
or  between  persons  claiming  under  them  or  either  of  them. 

g  fWX.  (Am'd,  1S82.]  Proof  of  TvttneM'a  Innbllltr  to  attend. 

But  such  a  deposition,  escept  that  of  a  party,  taken  at  (he 
Instance  of  an  adverse  parly,  or  a  deposition  taken  In  pursuance 
of  a  stipula (ion,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  b  '•■n  satisfactorily  proved  that  the 
witneas  ta  dead,  or  is  upable  personally  to  attend  by  reason  of 
bis  inaaaitr,  sickneM  or  other  infirmity,  or  that  he  is  confined 
»» 
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in  ■  prison  or  jail;  or  that  be  has  been  snd  U  ■.t»eiit  from  the 
State,  HO  that  bis  attendanoe  could  not,  with  resaonable  dill- 
gtacB,  b«  compelled  br  subpoena. 

a  B.  B.  S82,  3SU,  icEulniMii  ot  H  T  BOd  88. 
I  888.  Btfect  of  dppoUtlon. 

A  deposition,  so  read  in  eridence  has  the  same  effect,  and  no 
other,  aa  the  oral  tostimony  of  the  witness  noald  have:  and  an 
objection  to  the  compptency  or  credibility  of  the  wilness;  or  to 
the  relerancy  or  Biibstnntial  competency  of  a  question  put  to 
him,  or  of  au  answer  Kiven  by  faim;  may  be  made'as  if  the  «rit- 
ness  was  tbeo  personally  examined  and  witbont  being  noted 
npon  the  deposluon. 

I  884,  OrfBlBBl  andaTlla,  cvldeaoe. 

The  oriKinal  affidavits,  filed  with  eDcb  a  deposition,  or  certi- 
fled  copies  thereof,  are  presomptiTe  cTidence  of  the  tacts  therein 
contained,  to  show  a  compliance  with  the  provisious  of  this 
•mda. 

Id..  I  88. 

I  8SS.  [Am'd,  ISTT,  1901.]  D«p<Mltla>  to  he  lued  am  oiollaB. 

Where  a  party  intends  to  make  or  oppose  a  motioo  in  a  coart 
of  record  other  than  a  court  specified  in  subdivision  sixteen,  b'V- 
enteen,  eighteen  or  nioetceo  of  section  tno  of  this  act.  and  it  in 
necessary  for  him  to  have  the  affidavit  or  deposition  of  a  person 
not  B  party,  to  use  upon  the  motion,  the  court  or  a  judire  authoriE«d 
to  moke  an  order  in  the  cuse  may  in  its  or  his  discretion  make  an 
order  appointing  a  referee  to  take  the  deposition  of  that  person.  The 
order  mnst  be  founded  upon  proof  by  affidavit  that  the  api'licant 
Intends  to  make  the  motion,  or  that  notice  of  a  motion  bus  bi'en 
friven  which  the  applicant  intends  to  oppo<ic.  The  affidavit  mast 
specify  the  nature  of  the  action  and  must  show  that  the  affldsTit 
or  deposition  is  necessary  thereon  and  that  such  pe*son  bus  ri^ 
fused  to  malie  an  a^davit  of  the  fucts  ivhich  the  applicant  verily 
believes  are  within  bis  knowIedKe.  If  the  defc-ndont  has  appeared 
in  the  action  and  the  application  is  tiiarie  on  the  part  of  thp  plnin- 
tiff  at  least  one  day's  notice  of  such  applicntion  mnst  be  Riven  to 
the  attorney  of  the  defendant,  and  ff  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  iriven  to  the 
attorney  at  the  plaintiff.  The  person  to  be  exam'ned  may  be  aab- 
poenaed  and  compelled  to  attend  as  upon  the  trial  and  may  be 
cross  examined  by  the  party  on  whose  attorney  the  notice  bns 
been  served.  The  clepONition  must  be  taken  by  quealfon  and  an- 
swer and  be  subscribed  by  the  witness,  and  must  be  delivered  to 
the  attorney  for  the  party  who  procured  the  order,  unless  ■neb 
order  provides  for  a  different  disposition  thereof. 
HubiHtnte  tor  Co.  Proc..  |  (01,  nbd.  T:  U  1901,  cb,  BM,    In  ellert  April  a*, 

I  seo.  ^Vhere  vvKneas  mar  he  compelled  to  atfesd. 

Where  a  person  to  be  examined,  as  prescribed  in  this  irtlcle. 
Is  a  resident  ot  the  State,  he  shnll  not  be  required  to  attend  In 
any  county,  other  than  that  in  which  be  resides,  or  where  h« 
hns  an  offloe  for  the  rcKiilnr  trnnsnclifin  of  business,  in  persou- 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  thiin  thnt  wherein  he  Is  served  wttb  a  sub- 
poena,  unless,   for   special   reasons,   stated   in   the   affidavit,    the 
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D^iotitUrm,  taken  without  the  State,  far  uae  wffftin  th«  .State. 
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I  SST.    [Am*d,  18T8.]    Il^ea  eoBmlaBlon  to  !■•■«. 

In  a  case  ineciBed  lu  tbe  neit  aectioD,  irhoro  it  appeara,  bj* 
affidaTit,  on  toe  spplkation  of  either  pnrly.  that  the  tefltlmonj' 
of  one  or  more  n-itneHHra.  not  within  the  State,  ia  material  to 
the  applicant;  a  commlBBioQ  ma7  be  ihsui^.  to  one  or  more 
competent  pergona,  named  therein;  anthoriilnft  fhem,  or  any 
one  of  them,  to  examine  the  witnesB  or  nitneBsea  named  therein, 
under  oath,  npon  the  interroKntoriea  annexed  to  the  commiasion; 
to  take  and  certify  the  deposition  of  each  wttness;  atid  to 
retom  the  earae,  and  the  eommlasioii,  necordins  to  the  directions 
'  tdven  in  or  with  the  commiBaioD.  The  nppKc-aot,  or  an;  othei 
party  to  the  action,  may  be  thua  examined. 
From  L.  ISaS,  cb.  870.  |  1,  im-d. 

The  ■«■!•. 

,  in  either  of  the  followinf 

1.  Where  a  party  to  an  action,  brought  !n  a  court  of  record, 
is  in  defantt  for  want  of  an  appearance  or  pleading,  and  the 
teatimony  ia  required  upon  the  aBaesament  of  damagea,  by  a 
writ  of  inquiry,  or  npon  a  referpnce:  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  Judgment  has  been  rendered  against  the  ad- 
rerae  party  in  an  action  brought  in  a  court  of  record ;  and  the 
teatimnny  la  required  in  order  to  carry  the  jlidgment  into  effect. 

3.  Where  an  appeal  from  a  finni  iudcmect,  rendered  In  the 
■npreme  court,  the  city  conrt  of  the  city  of  New-York,  or  a 
county  conrt.  or  a  motion  for  a  new  trinl  in  either  of  those 
conrta,  U  wnding,  and  the  testimony  will  be  material  and  necea- 
■ary  to  the  applicant,  in  the  prosecution  or  defence  of  tt)« 
action,  If  ft  new  trial  la  granted. 

'  *'8m  L.    1883,    eb.    410.    I   UM;   port,  |  ttn. 
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4.  Where  the  appticalion  is  mode  before  the  joiudor  of  isaue, 
iu  an  action  brougut  in  either  of  the  courts  specified  in  the  IsBt 
BUbdirision;  and  thtre  is  reason  to  apprehend  that  before  lisiie 
Is  joined,  and  sn  applicnlion  for  a  commiBsion  can  thereafter 
be  made,  the  tvitness  will  die.  or  become  unable  to  give  his  testi- 
monr,  or  remote,  bo  that  bis  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pendinr 
in  a  court  of  record,  and>  the  testimony  is  materlBl  to  the 
applicani,  in  the  prosecuttou  or  defence  tbereoL 

6.  In  siiecial  proe<;edingB. 
L.  1896,  m.  MS. 

I  t^nv.  How  SUA  «pon  irkat  terms  crantcd. 
Iu  a  cose  specified  in  subdivision  t'nird  of  the  last  section,  if 
ipeal  has  been  taken  to  another  court,  the  application 
made  to  the  court  in  which  the  judgment  was  rendered; 
order,  directing  the  commission  to  be  Issued,  may  be 
Kvaniea  or  refused,  in  the  discretion  of  that  court.  In  a  co«e 
Hpeciliod  in  either  of  the  other  suhdlTisiouB  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
tlie  supreme  court,  to  the  counly  Judge  of  the  county,  where  the 
action  is  trialile:  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  anthoriiiiig  It,  unless  the  court  or  judge  baa 
reason  to  believe,  that  the  application  is  not  made  in  ^ood  faith. 


appes 


an  open  comniiRcinn,  or  for  taking  dcposi- 
;rll)ed  in  t ... 


tioiis,  is  made  as  preBcrll)ed  in  this  article.  Notice  of  the  appll- 
catioji  must  be  given  to  the  adverae  parly,  unless  he  is  in  defanlt 
for  n'ant  of  an  appearance.  Uix>u  granting  the  order,  the  court 
or  judge  may.  In  any  case,  impose  such  terms  as  justice  requires. 

From  L.  ISOl,  th.  STB,  I  ].  and  2  n.  S.  303.  1)  II  and  IB,  wltt 
Sev    alH    L.  IMT.  cb.   m.  t  IB  il  I'Am.  Gli3l. 


Wherp  the  order  is  nmrle  by  fl  judse.  ont  of  court.  It  most  be 
entered  in  the  othce  of  the  clerk.  It  shall  Im>  grnnted.  only  in 
a  cnse.  where  tlie  conrt  would  grnnl  it.  and  upon  the  same 
terms:  and  it  Is  suliject  to  the  control  of  the  court. 

1  S91.   lnterroK«lorle«i  faon-  Heltlca. 

UnlcKs  tbo  inlerrogntoiipB.  1o  be  aniii'xml  to  the  commission, 
are  settled  bj-  consent  of  the  parties,  thoy  must  be  settled,  upon 
notice,  by  n  Jitdce  of  the  court,  or,  in  Ilip  Bupremo  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  an  pre- 
■cril>ed  iu  the  gcnpral  rules  of  prnetlce. 

2  R.  S.  XBX  I  U.  u  BDi-d  bj  L.  18TS.  eh.  4Sn. 

I  NB2.   III.)  to  be  ■mieirdi  dlreetlonii  for  relarn. 

.. \,    nhen   settled,    must    be   annexed    to   the 

Eilhcc   party   must   l)e   nlloMcd    to   ioEert   therein 

any  question,  ptTtinent  to  the  issue,  n-hieh  he  proposes.  Unless 
the  parties  Klipnlale  iu  writing,  or  the  order  granting  the  com- 
mission prescribes,  bow  il  shnll  lie  returned,  the  judge  must 
indorse,  ui^in  the  commlsHiou,  the  proper  direction  for  that 
Dur[K>se.  Unless  the  court  or  judge  thinks  proper  to  direct  it 
to  he  returned  by  an  agent,  it  must  be  returned  threogh  th« 
post-office. 

Id.,  I  IE,  With  amenlBiuts. 


■  i„Gooylc 
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g  )t83.  [Aiu'd,  189S.J  G«Binli»toii  to  eiaxlae  whallr  or 
yurtlT  npoM  oral  qaeBtl«>*. 

Where  ao  Issae  of  (act,  joiaed  in  an  action,  is  peadiUK  in  the 
sapreme  court,  tbe  city  court  o(  the  city  or  Now-York,  or  a 
count]'  conrt,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  ap^tlication  for  a  commisaton 
is  made,  may  in  its  or  hia  discretion,  direct,  in  the  order,  that  a 
commissiou  issue  without  written  interrogator ies.  and  that  tbe 
dC'poaltioDB  be  taken  upon  oral  questions;  or  thnt  a  commiHsion 
lEBue,  to  take  the  deposition  of  one  or  more  witnesBes,  designated 
in  the  order,  parti;  upon  oral  questiona  and  partly  apon  written 
mterrogatones,  or  to  take  the  deposition  of  one  or  more  wituessee. 
designated  in  tbe  order,  upon  oral  qnestions,  and  one  or  more 
witnessea,  designated  in  the  order,  upon  written  interrogatories. 
If.  isae.  eb.  048. 

I  8»4.  WfeM  epcn  eoBBlaBlon  mar  laane,  or  AepoBltloma 
■imr  be  tBiien. 

Where  an  issue  ot  tact,  joined  in  an  action,  is  ponding  in  either 
of  the  courts  specified  in  the  last  section,  tlie  parties  may 
stipulate,  in  nriling,  or  the  court,  or  s  judge  tht-reof,  or,  in  the 
supreme  court,  the  county  judge  of  the  count;  where  the  action 
is  triable,  may,  in  lis  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  sotisfactqrj-  proof,  by  affidavit,  that  one 
or  more  witnesaes,  not  within  the  State,  ore  material  and  neces- 
sarr  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
npon  such  terms  aa  it  or  he  deems  proper,  directing  that  an  open 
commissiou  issne,  or  that  depositions  be  takcu,  aa  prcscribi'd  in  the 
foUoning  sections  of  this  articie. 

I    BSS.   [Am'd,    IST9,    ia»7.1      Dcposltlona    wferrf^    mAtrtr*^ 

The  last  two  sections  are  not  applicable,  where  the  adverae 
party  ia  an  infant,  or  the  committee  of  a  person  jucliHally  dt'- 
cUred  to  be  incapable  of  managinK  bis  alTaira,  by  reason  or  tuaacy, 
idiocy  or  habitual  dninkennesB.  Nor  can  the  applicant  be  einm- 
iued  in  bia  own  t>ehalt,  as  prescribed  in  those  Kctiona,  except  by 
consent  of  the  parlies. 

f  SIM.  Notlott  of  eunBliuitlaii  niKiii  opkI  ««catiaBB. 

Where  a  commission  Is  issned.  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  8fl3  or  section 
S&i  of  this  act,  notice  oC  the  time  and  place  of  the  examinatiou 
of  a  witness,  by  virtue  tht-rcof,  naming  the  witnesB.  must  be 
served  as  prescribed  in  section  wO  of  this  aet. 
gH  I  aoe,  p«t. 

I  SftT.  Open  eomnlnslon. 

An  open  commiasion  must  be  directed  to  one  or  more  persona, 
■anted  therein,  and  must  authorize  them,  or  any  one  of  iheni. 
to  eiamine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  queatioiil  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deporitloa  of  each  wituo«s  so  examined;  aud  to  relnrn  the  same. 
and  the  commission,  immediately  offer  the  expiration  of  the 
time  limited  for  the  production  ot  witnesses,  according  to  the 
dlrectionB,  given  in  or  with  the  commission. 


DEPOSITIONS 


ivithin  which  they  must  be  token,  and  the  r „ 

which  they  moEt  be  returned.  It  mny  aUo  contaiu  such  addi- 
tiooal  diroctiouB.  not  inconHlstent  n'ith  the  next  Bcclioa,  with 
restieet  to  the  time  acid  mauuer  of  giving  notice.  a»  thi;  cottrt 
or  Judge  deems  proper.  The  order  must  bo  entered  is  the  clerk'i 
ulBce:  and  a  ccrtiUed  copy  thercor  must  be  annexed  to  t^acti 
depositioD.  or  act  of  depuBitious,  returned  as  preBcribed  ia  the 
following  aeclions  of  tbitt  nrtide. 
Frani  U  18SS,  ch.  887.  i  4,  sm'il. 

I  S&O.  Before  TFhoHi  dBp'onltlou  mar  lie  (filEeBi  ■•!!«« 
of  laldlnv. 

A  deposition  may  be  tnlien,  pursuant  to  sncb  an  order,  before 
a  person  mutunlly  agreed  ui>ou  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  cblef 
magistrate  of  a  elty,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  ia;  who  in  not  counsel  or  attorney 
for  either  party,  and  would  not  be  dinqunlified,  by  reason  of 
affinity  or  consanguinity  to  a  pnrt^,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  nt  tlic  action,  within  the 
State.  Written  notice  of  the  time  and  plnee  of  talinff  a  deposi- 
tion, apeclf^tDK  the  name  of  the  witnews,  nnd  the  person  before 
whom  It  will  he  taken,  must  be  served  l)y  the  party,  at  whose 
instance  it  is  taken,  upon  the  ntlorney  for  the  ndTerse  party. 
The  time  (or  eerving  such  a  notice  must  be,  at  least,  five  Judicial 
days  before  the  d?|H)sition  is  tnken;  and  one  judicini  day.  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  trarel. 
between  the  resldenee  of  the  attorney  for  the  adTerse  party,  snd 
the  place  where  the  deposition  is  to  be  taken. 
L.  185S,  ch.  88T,  p*rt  of  M.  *»1  I  B.  ■Bd. 

I  eOO.  How  deposlllona   taken. 

Upon  the  examination  of  a  witness,  without  written  Inter- 
rogaiories,  by  virtue  of  a  commission,  or  of  an  order  to  take 
de[>ositions.  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  don-ii, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimonyi  unless  he  is  directed.  In  the  commipslon  or  tbe  order, 
or  reqiiirf'd  by  the  person  appearing  for  either  party,  to  insert 
In  the  deiwRiliou  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  conimisHlou  or  order  otherwise  directs, 
tbe  person,  appearing  for  either  part.v.  may  ask  any  question, 
which  he  deems  proper,  and  the  witness  s  anau'er  must  be 
taken  accordingly,  the  objeciions  (hereto  being  reserved,  without 
being  specified  at  tlie  time  of  examination.  A  copy  of  this 
section  must  bo  annexed  to  cjich  commission  to  take  testlmoDy 
without  written  interrogatories,  and  to  each  certified  copy  ot 
an  order  to  take  a  deposition. 

I  901.  CammlBsloD  or  order  to  take  depoaitlomat  k«ir 
exFcnCpd  ond  returned. 

Tbe  person,  to  whom  a.  commission  la  directed,  ot  before 
whom  a  deposition  Is  tnken.  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  Inking  tbe  deposition*, 
must  execute  the  commission,  or  tbe  order,  as  follows: 

1.  He  must  publicly  administer,  (o  each  witness  examined. 
«n  oatli  or  affirmatloD  to  testify  the  trath,  tbe  vhole  truth,  uut 
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notUog  tmt  the  truth,  as  to  the  matters  respectimc  ^hicb  the 
witness  ia  to  be  examioed. 

2.  He  amst  rednce  the  exaailnation  of  ecch  witness  to  writing, 
or  catue  U  to  be  reduced  to  writing,  bj  a  tllsin  to  rested  iierson. 
After  It  has  been  earofullj  read,  to  or  by  the  iritnesa,  it  must 
be  aabacribed  bj  the  n-ilDees. 

3.  If  an  exhibit  Ss  produced  and  nroTed,  the  eihiblt,  or,  If  the 
witnesB,  or  other  person  haTiag  it  in  his  custody,  does  not 
■nrrender  it,  a  cope  thereof,  must  be  anneied  to  the  deposition 
to  which  it  relates,  sitbBcribed  by  the  witness  proving  it,  and 
nniabered  or  otherwise  idotitifled,  !n  writing  thereupon,  by  the 
«>miniaaioiier,  or  penoQ  taking  the  deposition,  who  must  snb- 
■cribe  his   name   thereta 

4.  The  commiasioncr,  or  person  taking  the  deposition,  must 
■nbBcribe  his  name  to  each  half  sheet  of  the  deposition'  he  mnst 
uiDex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
tt  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certiScate  apecified  in  the  next  section;  and  he  must  close  them 
np  under  hla  seal,  and  address  the  packet  to  the  clerk  of  the 
cour^  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  retnm  the  same  throneh  the  post-oflice,  be  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  la  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  ceme  by  en  agent  of  tbo  party,  at  whoae  Inatance 
it  WM  issued  or  granted,  the  packet  ao  addressed  must  be  delir- 
««d  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  In  this  and 
the  next  section. 

A   copy  of  this  and   of  the  next  section   must  be  annexed  t« 
each   commisaion,   or   order   to   take   depositions,    aathorized   by 
this  article, 
S  B.  B.  SM.  g  la,  ud  L.  ISSS.  cb.  38T,  H  «.  T  Biul  8, 

I  A02.   Certlfloafe   of  esecotloD. 

The  commUsloner  or  other  person,  before  whom  one  or  moru 
depositions  are  taken,  must  aubscrlbe,  and  annex  to  ■each  deposi- 
tion,  a   certificate,    subslaotially    in    the     folio Wlnii    form,     the 
blanks  l«inft  properly  filled  up: 
"  Statp  "  (or  "  territory")  "  of  "  (  .,  . 

"County"  (or  "parish")  "of  »;•"'■■ 

"  I,  .  do  certify  that  ,  the  witness,   personaity 

appeared  before  me  on  the  day  of         ,   at  o'cloek  In 

the  nuon,  at  the        ,  in  the  state'"  (or  "territory")  "of 

,  and  sfter  being  sworn"  (or  "affirmed,"  as  the  case  may  bel, 
••  to  testify  the  trnth|  the  whole  trnf h,  and  nothing  bnt  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  siiliscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  furtber  certify  that  I  have  sub- 
scribed my  name  to  each  haif-sheet  thereof,  and  to  each  exhibit. 
And  I  farther  certify  that  appeared  in  behalf  of  the  ,  and 
that  aK»eftTed  in  behalf  of  the  ," 
n«n  Ik  in>,  (A.  SST,  I  T. 

I  BOS.     Osrtlfleats.  a  asMcleDt  return. 

The  certificate,  specifled  In  the  last  section,  U  a  suSdent  le- 
torn  to  a  comoiiasion. 


...Gooylc 
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I  IMM.  RetBTM  by  BK«>t. 

If  the  packet,  specified  in  aection  901  of  this  act,  is  dellTered  to 
an  agent,  he  mast  deliver  it  to  the  clerli,  to  whom  It  is  addreaaed, 
or  to  a  judge  of  the  court,  either  ol  whom  ma»t  receive  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  from  tfaa 
banda  of  the  commiaaioner,  or  the  person  who  took  the  deporitian, 
and  that  it  has  not  1>een  opened  or  altered,  aiuce  he  ao  received  It. 
S  B.  B.   IM,  1  IT. 

1  SOS.   If  kcent  la  alelc  or  dead. 

If  the  agent  la  dead,  or,  from  ijckne«a  or  other  caanaJtr,  la  un- 
able to  deliver  the  packet  personally,  as  preacribed  In  the  laart  s«e- 
tlon.  It  muBt  be  received,  by  the  clerk  or  judge,  from  the  luutda 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  agent;  that  the  agent  la  dead,  or  otherwiae 
□nable  to  deliver  it;  that  it  has  not  been  opened  or  altered  alnc* 
he  received  it;  and  that  he  believes  that  It  has  Dot  been  <4>Mied 
or  altered,  since  It  came  from  the  hands  of  the  commlsatoner,  or 
the  peraoD  who  took  the  depoaltlon. 
M„  I  la. 

I  SOO.  Piling  depoaltlon,  etc.,  ao  retarned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  aa  pre- 
scribed tn  the  laat  two  sections,  must  indorse  thereupon,  and  nn, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  un- 
medlatelf  file  it  in  the  office  of  the  clerk;  together  with  the  afB- 
davit  of  the  peraon,  who  delivered  It  to  falm. 
Id..  I  IS,  im-d. 

I  907.   Tbe  uime. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerka 
to  whom  it  is  addresaed,  must  receive  It  from  the  post-office,  upat 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  It  In  hla  office. 
U.,  I  30. 

I  SOS.  CommlaalSB,   etc.,  by  ofmaeBt. 

A  commlsaloD  mar  Issue,  or  an  order  to  take  depoaitiona  may  b« 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attomere  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  atti>r~ 
ney  tor  the  party,  procuring  the  order,  may  Insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  It,  or  the  order,  the  necessary 
directions  for  the  ezecntion  and  return  thereof,  accordlns  to  tlw 
stipulation. 
lA.,  I  21,   nmodslUa. 

I  DOS.  'Wbcre  r*tnra  to  be  kept)  partlos  tmMW  iMp»»t 
It.   etii. 

A  commission,  or  copy  of  an  order  to  take  depodtiotia,  with  A* 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
muat  remain  on  file  in  the  office  of  the  clerk,  onless  othenrtae 
provided  by  the  etiptilation  of  the  partlea,  or  onLnsa  the  eonrt  hr 
a  special  order,  directs  them  to  be  filed  In  the  office  of  auothei 
dark.    Iher  are  alwaya  open  to  the  inspecttoa  of  tba  pwflMt 
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nther  of  whom  is  entitled  to  a  cop7  of  them,  or  of  an/  part 
theri>of,  OD  parmeut  of  the  fees  allowed  bj  law. 

3  R.  8.  3M.  1  33. 

I  Sie.  V^heB  depoBltlm  mar  be  aapyreMsd. 

Wbere  it  appears,  br  affldarit.  that  a  depoBftiou  has  been  Im- 
properl7  or  Irrc«alarlr  taken  or  rotarned;  or  that  tbe  pwaonal 
attendance  of  tne  witneaa,  upon  th«  trial,  could  hare  been  pro- 
eaT«d,  with  dne  diHiTMice,  bj  a  inbpoetia:  or  that  the  attorney  for 
either  party  baa  practiced  any  frand,  or  nnfalr  or  OTerreaehins 
eondnct,  to  the  pre.'udice  of  tne  adverse  party,  In  the  conne  of 
tbe  proceedings:  ail  order,  tor  the  BtippretBion  of  the  depoaltlon, 
nay  be  made  by  the  court,  npon  the  application  of  the  party  ag- 
sriered.  npon  notice  to  tbe  adTerae  party. 

L.  UB3,  eh.  SSI,  t  1*.  mm'd. 
I  Bll.  DepOBltlDii,  etn.,  e-rldenee. 

A  deposition,  taken  and  relarned  as  prescribed  In  tills  article, 
or  an  «sempliHed  copy  thereof,  if  the  original  ia  Sled  in  another 
mnntr,  may,  unless  it  ia  Huppresaed  ai  prescribed  iu  the  last  sec- 
tion, be  rend  i>-  i^Tldence  by  either  party.  It  has  the  same  elect, 
and  DO  other.  ai>  the  oral  testimony  of  the  witness  wonld  have; 
and  an  objection  to  the  competency  or  credibility  of  tbe  witness, 
or  to  tlie  relevancy,  or  substantial  competency,  of  a  question  pnt 
D  him.  or  of  an  answer  riven  by  him,  mf^  be  made,  as  If  tha 
J- ... Ti ,__j     -ij  without  being  noted 

la,  I  la,  and  2  B.  B.  SM,  I  SI.  wltn  ■nwndowiiU.    Bh  «  T.  *  C.  SSS. 
I  Oia.    [Am'd,   ISBB.]      When    IntenaB'torles   and    daposla 
U*m  BBBT  be  1b  a  fttrelani  lanaraase* 

Dpon  an  application,  made  in  the  supreme  court,  the  city  conrt 
of  the  city  of  New-York,  or  a  county  court,  for  a  coioinlBsion  to 
be  issned  to  a  foreign  conotry,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  tbe  English  lan- 
guage, the  order  for  the  commission  msy,  in  tbe  discretion  of 
the  conrt  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-eiamination  be  framed  In  the 
Kigliah  language,  and  also  In  a  foreign  language;  that  only  tbe 
interrogBtones  framed  in  the  foreign  language  be  pot  to  the  wit- 
aetk;  and  that  his  answers  be  takpn,  and  the  certtncates  be  rnadn 
out,  in  tbe  same  language.  Where  such  an  order  ta  made,  it 
moat  provide  tor  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  tberein,  for  the  expense  of  pro- 
coring  the  interrogatories.  In  bis  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  most  settle  them  In  tha 
forSgn  language,  and  in  the  Englixh  language;  and,  for  that  pur- 
pose, he  may  call  In  tbe  assistance  of  one  or  more  exports,  whose 
compeneatioQ  must  be  fixed  by  the  judge,  snd  paid  by  the  ap-' 
plicant.  When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  Ecgllah  language,  as 
if  tbe  witness,  being  unable  to  speak  the  Elngllsh  language,  waa 
personally  present  and  testifying. 
U  UW,  A.  B4S. 

I  018.   IiCttCPB  roKsloPT. 

Letters  rogatory  may  be  Issued  from  either  of  the  courts  specl- 
9ed  In  tbe  last  section,  in  its  discretion,  in  a  case  where  a  com- 
misalon  may  be  issned,  aa  prescribed  in  this  article,  upon  aatla- 
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tnetory  proof,  br  affidnTit,  that  there  It  good  reaaon  to  b^ieTe, 
tiiBt  tile  eada  o(  Juslice  n-ill  be  better  promoted  thereby,  thaa  br 
the  UsDine  of  a  commlMlon,  notnitliBtaiidiiig  that  a  commlsaioB 
can  be  executed,  in  the  conntij  to  which  they  are  sent  Letters 
roK&tor;  can  be  Issaed  only  to  examine  one  or  mare  witneaaes, 
upon  written  interroRatorlea.  annexed  thereto;  wbleh  must  be 
framed  and  lettled,  and  the  depogltione  must  be  retnrned,  as  pre- 
scribed in  thU  article,  with  respect  to  the  interrcMrotorlea  a " 

to  K  connalaaian,  and  the  depoBitiona  taken  ttaereander. 


D,mi,.=db,Goo>tlc 
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AJBTIOXJi  TBIBD. 

Depontiotu,  taken  within  the  HaUfor  km  without  th*  tIaU. 


A  paxtj  to  an  action,  suit,  or  special  proceedios,  citO  or  erimi- 
tml.  peaAias  in  a  court  wltbont  the  atate.  either  In  the  DnitMh 
States,  or  In  a  foreign  eonntry,  may  obtain,  by  the  special  prw- 
ceedins  prescribed  in  thla  article,  tbe  testimony  of  a  witness,  and, 
in  cDimectloD  dierewlth,  the  prodnctlon  of  hooka  and  papers, 
ritbiD  the  state,  to  be  nsed  In  the  action,  suit  or  special  pro- 
ceeding. 
)B.B.  a7,i»(3  Kdm.  414),  H  iim'abTL.1MT,  (A.  «,  1  1  nUn.n>;  L.  MS.<)k. 

I  91B.  [Au'd,  1899.]    Snbpeena  to  wltKesa. 

Where  a  commission  to  take  testlmany,  within  the  atate,  haa 
been  iaaued  from  the  coart  in  which  the  action,  aiilt,  or  special 
proceeding  is  pending;  or  where  a  cotJce  haa  treen  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  tbe 
tMtimoDy,  within  tbe  state,  pnrauant  to  the  laws  of  the  state  or 
coaatry,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  SUtes,  if  it  is  a  court  of  the  Uuited  States,  the 
mpreme  court,  or  the  county  court,  or  a  Judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commlsslouer,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  tbe  state,  territory,  or  fnrelfrn 
couutrr.  In  which  the  notice  was  given,  or  the  proceeding  taken; 
or  twfore  the  oRlcer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  Mtle  of  olllce:  at  a  time  and  place  specified  in  ^e 
snbpoena,  to  tpstify.  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  tbe  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pnrsnant  to  a  subpoena,  or  to  subscribe  his  dtvoeltion.  the  court 
or  Jndge  Issuing  the  subpoena  sbaU.  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  ns  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

»S:-.riii."-io'^iir4.' ?!«"''*'''-""■'*■*''"■*""'■"'■'' »- 


i  917.  [Repealed  May  3.  18W; 
1,  1899.] 

I  SIS.  [Repealed  May  S,  1890; 
1,1899.] 


U  1899,  ch.  S02.  In  effect  Sept. 

L.  1899,  ch.  B02.  In  effect  Sept 

L.  1899,  ch.  502.  Id  effect  Sept 

m 
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I  ftlft.  [Am'd,  1898.]    T^klnc  Had  retBra  ol  dapoalHon. 

The  officer,  or  commisiioaer,  before  whom  a  witoees  appears. 
In  a  case  specified  in  this  article,  must  take  down  hia  teiitiiaoiiy. 
in  writinK,  and  muit  annex  ttiereto  copies  of  alt  booki  and  papers 
produced  or  such  parts  thereof  as  sball  be  required,  and  must 
certify  and  tranamit  it  to  the  court  in  which  the  action,  suit,  or 
■pedal    proceeding    is   pending,    as    the   practice   of    that    court 
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TITLE  IT. 
Soenmentory  evldencs. 

Aifkte  I.  DaeaaMBtair  •TUMin.  ■■  ■  nhmtiile  for  oral  tdUaKiiT. 

L  Pioar  of  ft  dociuielit,  nennnl  or  ntollnlDf  wtthls  tbg  SLatt. 
I.  Pmrf  of  ■  (taKBiHDt,  nnulElnt  In  ■  court  or  publle  oDce  of  t 
DDlUd  StatM,  01  aiccDted  or  nrndDlac  vlU»Dt  the  StiU. 

AHTICLB    PIHST. 

JJoeMmtntofif  oAJence,  at  a  substitute /or  oral  UtUmong, 

■w.  Ml.  CUtoln  oBcUl  certlBcttei.  CTtdeOM. 
m.  ODttStatc.  Me.,  on  flla.  orMoDce. 
ttr  NotaiT'i  nrtUoite.  eildeocc. 

•U.  Pmf  ot  procntmept.   elc,   at  tontfo  bill*.  ' 

Ml  AflUiTK  of  prfDtat.   tU.,  eTldFDn. 

aw.;  of  oWTi™  of  Dou™, 
MuTliiso  ccitlAcate,  sTldence. 
IBL  Book  of  ford^  oiTporitlao;   wben  BTldenc*. 
M*.  WbflB  B  eo»T  (hcraof  !■  eTld«i«. 


lacateo,  eTld»c«. 


■SSf 


iut  eianainalion.  in  h[B  office,  for  the  PB.p«r,  and  that  It  cannot 
be  foDDd,  the  certlGcate  is  presninptive  evidence  of  the  facta  so 
oniGn},  SB  if  the  officer  peraonally  testified  to  the  same. 
IK.  S.  BU,  1-13  (2  Edm.  S7S).    Eke  pott,  |  Ml. 

I  taiL   Certlaeale,   etc.,   on  Air,   CTldmoe. 

Where  a  pnblic  officer  is  required  or  authorized,  hj  special  pr»- 
Tisiaii  of  law,  to  make  a  certificate  or  bq  affidavit,  toQcblns  «ti 
act  performed  by  him.  or  to  a  fact  aacertaincd  by  him,  in  th* 
raarae  of  his  official  duty;  and  to  file  or  deposit  it  in  a  pnblic 
oSee  of  the  State;  the  certificate  or  affidavit,  bo  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presnmptlTe  evidence 
■t  tfee  facta  therein  altered,  except  whei«  the  effect  thereof  is  de* 
dued  or  icgnl&ied,  by  spedal  proTUloa  of  taw. 

I  vn.   [AK'd,  1B77.]      IfMatrr*'   eeFtl««t«,  evldeiiae. 

The  certificate  of  a  notary  pnblic  of  the  State,  nnder  his  hand 
ud  seal  ol  office,  of  the  preBcntment  by  blm,  for  acceptance  or 
larment.  or  of  the  protest,  for  non-acceptance  or  non-payment,  of 
1  promisaory  note  or  bill  of  exchanee,  or  of  the  Berviee  of  notice 
Iknmf  on  a  party  to  the  note  or  bill:  BpecifyinK  the  mode  of  giv- 


iu  the  notice,   the  reputed   place  of   reaidence  of  the   party   I 

vaom  tt  was  giTen,  and  tbe  poet-office  nearest   thereto;  ts  pre- 

e  evidence  of  the  facts  certiGed,  iinleiis  tbe  party,  against 


litm  it  Is  offered,  has  served  upon  the  adverse  party,  with  bis 
pkading,  or  within  ten  days  after  Joinder  of  an  iaaue  of  fact,  an 
Kinnal  affidavit,  to  the  effect,  that  be  haa  not  received  notice  of 
jeept«ne«,  or  of  non-payment  of  the  note  or  bill.  A  verified 
r  is  not  sufficient  as  an  affidavit,  within  the  meaDiog  of  this 

cb.  in,  I  s  (4  Bdn.  am. 


g§  934-^88  DOCUMENTARY  EVIDENCE.        o.  6.  t.  4.  v  1 

g    924.   NotnrT'B    proteit    ftnd    BieDiarandB^t    irken    evl* 

In  case  of  the  death  or  iDaanitr  o(  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  bo  that  hia  perBooal  attendaDce,  or 
his  testimou]',  cannot  be  procured,  iu  any  mode  preecHbed  by  law, 
hia  orislDal  protest,  under  his  band  and  olficial  seal,  the  gennine- 
neas  Inereof  being  first  duly  proTed,  is  presumptive  evidence  of 
a  demand  of  acccpiance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandiim,  peraonally  made  or  siicned  by  him,  at  tbe 
foot  of  a  proteat,  or  In  a  regular  register  of  official  acta,  kept  by 
bim,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
Hun-payment  was  aeiit  or  delivered,  at  the  lime,  and  In  the  man- 
ner, ataied  in  the  note  or  memoraudum. 

a  B.  S.  288-384,  It  tS  mid  47  (S  Edm.  2M).  cooBolldated. 

{  92S.   Proof  of  prcBentment,  etc.,  of  farelvn  bllla. 

Proof  of  the  presentment,   for  acceptance   or  payment,   of  a 

Eromi^sory  note  or  bill  of  exchange,  payable  In  another  state,  or 
1  a  territory,  or  foreign  country,  or  of  a  proteat  of  the  note  or 
billj  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  atatc,  territory,  or 
country  where  it  wei  payable. 
L.  1S«>.  eh.  «».  mcdhiI  nod  tbbil  leiiUBm  or  |  I  («  adm.  MT),  am'd. 


liabed  within  the  State,  or  of  hia  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  laiv  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence;  and  ia  preBumptlre  evi- 
dence of  the  publication,  and,  alno.  of  the  mattera  atated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
Bnt  this  section  does  not  apply  to  a  case,  where  the  affidavit  ia 
required  by  Inw  to  be  filed,  unless  it  has  been  duly  ^led;  or  to  a 
ease,  vrbere  the  mode  of  proving  a  publication  is  otlierwlae  ape^ 
ally  preacrihed  by  law. 

L.  ISSS.  eta.  IDS,  I  1  M  Edm.  SS8).  am-il. 

|»Z7.   [Am'd,   l&OZ.]    A«d»-lt  of  aerTier  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prore  the 
service,  posting  or  afiixiug,  of  a  notice,  an  athdnvit,  showing  the 
stTviie,  ijostiuy  or  nllixiug,  to  bnvc  been  mnile  by  the  pentun 
iiuikiiig  tlie  atficlavit,  is  presumptive  evidence  of  the  service,  poat- 
iuic  or  affixing,  upon  Rrst  proving  that  he  is  dead  or  insane,  or 
that  hia  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  18&S.  cb.  2*4,  I  1  (4  Edm.  MB),  ini'd  by  iddluc  itav  luc  vUuu:  1~  IS08, 

g  »3H.   [Am'd,   1ST9.]      MarrloKe  ccrtiflcate,  ev-ld«ne«. 

An  original  certificate  of  a  ntHrriage.  within  the  State,  made 
by  the  miniater  or  maglatrale  by  whom  it  was  aolemniied;  the 
original  entry  thereof  made,  pursnaot  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  Ihe  Stale:  or  a  copy  of  the 
certiRcale,  or  of  the  entry,  duly  certified,  ia  presumptlTe  evidence 
of  the  marriage. 
9  B.  8.  141.  f  IT  (3  nam.  149). 


c.  ».  t.  4,  a.  t        DOOUMENTAnY  EVIDENCE,  ;(§  taa~ii 

i  »aa.   Book  of  foTelHv  eortoratlOBt  wbea  crldcBoe. 

Where  a   party   wiBhes,  to   prove   an   act  or  tranaBCtlon   of  a 
foKiKn  corporatioD,  the  book  or  books  ot  the  corporailoa  m&j  be 
naed  for  t£at  purpose,  as  preaumptive  evidence,  whether  any  or 
all  of  ttic  parties  are  or  are  not  members  of  the  corporation. 
•alMitnta  for  I..  18BB.  cb.  SOS,  put  of  |  1.  u  tm'd  bj  L.  IMS,  eli.  BBB. 

I  SSO.  Whes  >  eopr  thereof  la  evldenee. 

If  an  original  book  is  not  produced  at  the  trial,  aa  prescribed 
In  the  last  section,  a  copy  tHereof,  or  of  an  entry  tuereln,  veri- 
fied aa  prescribed  in  the  next  section,  may  be  nsed.  with  like 
effect  BB  the  original  book;  provided  that  the  party,  intending  to 
nae  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
Us  intention,  specifying  briefly  the  natnve  of  tho  evidence  pro- 
posed to  be  given.  But  tbls  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  parly  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  Ita  own  behalf. 
I..  1803,  cb.  3M.  parU  ot  H  I  ■od  S,  imd, 

I  SSI.   How  copr  to  be  TCFlBe*. 

The  copy  mnst  be  verified  b^  the  deposition,  taken  ax  pre- 
scribed by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  o(  a  person  who  has  exnmined  snd  com- 
pared It  with  the  original  book,  or  the  eafry  therein.  The  wit- 
nesa  mnst  testify  that  the  copy  produced  is  correct;  that  he  made 
It,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  pntry.  was  the  book 
of  the  corporttiiin:  or  that  it  was  then  ack no wl edged  to  him  to  be 
inch,  by  nn  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  mnae  th« 
■ckBovtedgment:  and  he  mnst  apeidfy  vliBre,.aiid  In  wboM  ca»- 
tody,  the  original  was  th«n  kept. 

I&,  pan  at  t  I. 


D,mi,.=db,Gooylc 
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ARTICLB  flBOOND, 

Proof  of  a  document,  executed  or  remaming  wUkin  the  atoto. 

B*c.  ess.  SUtntea,   etc.;   tipw  proTed. 

«M.  Id.;  or'pipsri  Sted  with  torn  clerk. 

toa,  (joaveriuL-e,  »1i«d  acluoHlnlBed,  «  ntota,  ot  tnuccivt  ot  ncgcd, 

8BT.  Wbat  JnAImiijflnts  maj  be  lelrQawledired. 

fiSS.  Juitlcc'B  docket  MDd  tr«tiecr]pt  evLdencft  be^re  him. 

039.  TrHDKTipt  Troid  JuHtloe^B  docket,  evLilence  ceunlij. 

MO.  Other  proof  of  prDceedlajE*  before  Ju*tlc«. 

Ml.  OrdlnuieM,  etc,   of  cltl«,  TllUfe*,  etc. 

I  838.   [Am'd,  1890.]    Statutes,  etc.,  how  proved. 

A  statute  or  joint  resolutiou,  passed  by  the  IcKialatare  of  the 
State,  may  be  read  ia  eTidcnce  from  a  ni'wepnper,  designated  as 
prescribed  by  law,  to  publish  th^  eame,  until  six  months  after 
the  close  ot  the  eessioD  at  which  it  whs  passed;  and,  at  any  time, 
from  a  volume  printed  under  the  directiou  of  the  aecretary  of 
State,  To  entitle  any  copy  ot  a.  law  publish^,  other  than  tbooe 
pulilished  under  the  direction  of  the  soeretarj  of  State,  to  be 
read  in  evidence,  there  shall  be  eontalhed  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  Ib  a  correct  transcript  of  the  text  of  Uie  original  laws. 
For  such  certificate  the  secretary  o1  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 

L.  18BB,  eh.  fiS4;  1  R,  S.  1S4,  H  8  aod  13  (1  ndm.  181).  connlldated 
•Bd    IDl'd. 

I  eS8<  [AB'd,  isro.]  Ooplea  at  reeorda  and  payera  Ib 
eert>ln  oflloes,  prciitiniiitlTe  «TldcB«e. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law.  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  o(  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  faavioK. 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  par- 
Buant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, Is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  In  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  oripinal,  or  his  deputy,  or  clerk. 
appointed  pursuant  to  law,  under  hia  official  seal,  and  the  hand 
of  the  person  certifying:  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  law, 
under  his  hand,  and,  except  where  it  ts  certified  by  the  clerk  or 
secretary  of  either  house  ot  the  legislature,  under  the  offidal 
seal  of  the  body  or  board. 

f  084.   Id.)  of  papers  Hied  witk  town  clerk. 

A  copy  oi  a  paper  filed,  pursuant  to  law,  in  the  office  of  & 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  purauant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
aa  the  orlgiual. 

1  B,  B.  IM,  I  la  (1  Bda.  S3S). 
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I  SSS.  CaBTeynBor,  i*he»  aokBorrledsvd,  nv  rsemrd,  or 
tr*BBcrlpt  of  record >  cTldenee. 

A  coDve;aiice,  ackaonledged  or  proved,  sad  certlfiecL  In  tba 
'lUnner  prescribed  br  law,  to  entitle  It  to  be  recorded  in  tlie 
i-oDDty  where  It  is  oSered,  i*  evideni^e,  without  further  proot 
ihereor.  Except  as  otherwise  ipecially  prescribed  bj  Isw,  the 
record  oC  a  conveyance,  dniy  recorded,  wSthio  the  State,  or  » 
trauscript  thet«af,  duly  certified,  ia  erklence,  witb  like  effect  as 

T  (1  Xdm.  TiD).  ui'd. 

I  »aO.   Bach  ertdnoe  Bay  be  rrbBttcA. 

The  certificate  of  the  acimowledgineDt,  or  of  the  proof  of  a 
convejaDce,  or  the  record,  or  the  trauBcript  «f  tlie  record,  of 
itnch  a  cDDTefaace,  is  not  conclaslvei  and  It  maj'  be  rebutted, 
aiid  the  effe<.t  thereof  may  l>e  contested,  by  a  party  affected 
thereby.  If  K  appears  that  the  proof  was  taken  upon  tlie  oath  of 
an  iuterested  or  incompetent  wiines«,  the  converance,  or  th« 
record  or  transcript  tliereof,  shall  not  be  rfCeiTra  in  evidence, 
until  its  execution  is  efltablisbed  by  other  competent  proof. 

M..  raiuliKlcr  of  |  IT. 

I  9S7.  'What  iBBtrameatB  nay  be  •ckDi»tledK«d. 

Any  iuBtrument,  except  a  promissory  note,  a  bllt  of  eichanxe, 
or  B  last  vrill,  may  be  ackpowledged,  or  proved,  and  certified,  la 
ibe  manner  prescribed  by  lan  tor  taking  and  certlfyinK  the  ac- 
knowledsmeut  or  proof  of  a.  conveyance  of  real  property;  and 
(hereupon  it  is  evidence,  aa  it  it  wuh  a  conveyance  of  real  prop- 
erty. 
L.  ISO,  eb.  ITl,  I  S  («  Sdm.  830). 

I  938.  Jnstlee'*  docket  maA  traaaorlpt  evidence  before 
bin. 

The  docket-book  of  a  jiutlce  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  Is  evidence  before  him,  ot 
any  Diatter  required  by  law  to  be  entered  by  him  therein. 
3  a.  s.  aaa.  1  315  (3  Sdm.  3tb). 

I  9SB.  Tranaerlpt  from  Jaatlee'a  docket,  evldenee  sen- 
erallr. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State.  snb«cribed  by  him.  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  juaiice  reside*, 
ntider  hts  hand  and  official  seal,  to  the  effi>ct,  that  the  person, 
■ubBcribing  the  Iranacrlpt.  was,  at  the  date  of  the  judgment 
therein  meutioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  Terily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  la  required 
by  law  to  be  entered  by  the  jnatlce  in  tiis  docket-boolc. 
Id.,  H  34C  Bud  »T,  conwLdiKid, 

1  »40.  [Aai'd,  I8T7.]  Other  proof  of  proeeedlnsa  befor* 
jBBtlce. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
mstituted,  before  a  justice  of  the  peace,  within  the  State,  mar 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
OC  absence,  they  mdy  be  proved  by  the  original  nlnatea  of  tha 
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pn>ceecUns<,  kept  by  him,  pursnant  to  law,  aMompanted  wttb 
proof  of  his  handwriting;  or  by  a  copj  o(  the  minotes,  Bwom  to, 
by  a  competent  witness,  bh  baring:  iteen  compared  with  the  oris- 
Inal  entries,  with  proof  that  those  entries  were  In  the  handwrit- 
ing of  the  juatlce. 

3  B.  s.  2ae,  f  S48. 

I  941.  [AB'd,  18C4.]  OrdlasBees,  ctc^  aC  dtlea,  Tlllasca, 
•tc. 

An  act,  ordloance,  reaolutloD,  by-Iair,  rnle  or  proceeding  of  the 
common  conncii  of  a  city,  or  of  the  tioard  of  trustee*  of  an  in- 
corporated villBfie,  or  of  ■  local  bonrd  of  health  of  a  dty,  town 
or  Incorporated  village  or  of  a  board  of  HuperviHors,  within  the 
■tate,  may  be  read  in  evidence,  either  from  a.  cop7  thereof,  certi- 
fied ijy  the  city  clerk.  Tillage  elefk,  clerk  -of  the  common  connril, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  tha 
board  of  Buperrlsora:  or  frcm  a  volnme  printed  by  authority  of 
Ae  common  council  of  the  city,  or  the  board  of  tmBteea  of  the  tU- 
Uge  or  the  local  board  of  health  of  the  city,  town  or  vlllace,  or 
tte  board  of  ■vperviaora. 
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AMTICLD   THIKD. 


Proof  t^  a  AoewfMnt,  remaining  in  a  court  orpiMie  offlfoeof  tl 
UniUd  Staiea,  or  extcuUd  or  rtmahUng  vnthovi  the  ttaU, 

tec.  MZ.  Prlnud  npla  of  Ian  of  uiotlier  Stat*, 


M3.' 

camel  of  iiKcnli  of  Udim 

S 

L".  Of  t,=itad  BU.M  „.. 

M4. 

ieijins 

■ompUi*  cvldeuee. 
Becord  of  bUl  of  ule,  elc. 

MB. 

e>MD. 

»*a. 

CoDieriDH  of  liDil  vltbon 

L    th> 

auta. 

MT. 

irfc?^ 

of  Una  wlUkODt  Uw 

M8. 

:  *lloInlD,  SUM. 

MS. 

Id.:  tuw  anthuitiHtiid. 

S!; 

r^t  £^iie  ntmtCMI. 

Copte*  of  re««nli  of  eoortM 
<Xter  tnot. 

of  foi 

ralcD  » 

SM. 

^to  >rtkte   dOM   Dot  dMU 

«t  Df  : 

racsrd,  ate. 

S(U>. 

i;  bow 

intbenUuUa. 

f  »4a.  PriBted  oApIca  of  Imwa  ot  KDother  8tKte,  e<& 

A  printed  copy  of  a  statute,  or  other  written  law,  of  aaother 
■tate,  or  of  a  terrttorr,  or  of  a  foreign  troantry,  or  ajprlnted  cop7 
of  a  proclamatiott,  edict,  decree,  or  ordinance,  by  tfie  executiye- 
power  thereof;  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  publiehed  by  the  authority  thereof,  or  prored 
to  be  comoionly  admitted,  qb  evidence  of  the  existing  law,  in  the 

Sdiclal  tribunal!  thereof,  is  presumptire  evidence  of  the  atatute, 
w,  proclamation,  edict,  decree,  or  ordinance.  The  nnnritteB  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreixu. 
country,  may  lie  proved,  as  a  (act,  by  oral  evidence.  The  books 
Of  reports  of  caaes,  adjudged  in  the  courts  thereof,  mrfst  also  be 


Co.  Pioe..  I  426,  II  am'd  la  USB.    Bm.  bIm,  L.  ISiS,  cb.  113  («  Edm.  Ml). 
I  943.  Coplea  ot  records  of  United   StMeii  oonrta. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  coart  of 
the  United  States,  Is  evidence,  when  certified  by  the  clerk  or  offi- 
cer, in  whose  custody  It  la  required  by  law  to  be. 

Ll  IStf,  cb.  808,  I  1  M  Bdm.  iMl).  am'd. 

1  044.  [Am'd,  isrs,  ISm.]  Ooplca  of  doonmenta  on  Me  ts 
d«»KrtBieBlB  ot  V.  B.  preannptlve  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  In  a  department 
of  the  government  of  the  United  States,  i«  evidence,  when  eertl. 
fied  by  tie  ttead,  or  acUog  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  iu  whose  charge 
it  is.  purauant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi^- 
ing  the  name.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  ajiy  part  ot  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
lie  received  as  prima  facie  evidence  of  anch  facts,  The  record  of 
the  Dbservatlons  of  the  weather,  talicn  under  the  direction  of  the 
iignal  service  of  the  United  Stales,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  it  prima  facie  evidence  ot  the  matters  of  fact  stated  therein. 

h^lBt^^tlb,  I  I  (tBdm.Ml],am'd,  aadL.  isn,0b.m)  L.UM,ah.N.     In  altaol 
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I  »4B.   Record  of  bill  at  aala,  eU.,  of  Teaaela. 

The  record  o(  a  bill  of  sale,  mortKage,  hypotbecation,  or  cod- 
Teyanoe  or  a  TesMl.  belooKlDg  to  a  port  or  place,  nlUiin  the 
Uuited  Ststea,  recorded  in  tae  office  of  the  collector  ot  castoius, 
where  the  vntsfl  is  rcgiHtered  or  enrolled,  which  wni  ucknovrl- 
edged  or  proved,  before  It  wus  recorded,  in  like  manoer  as  a, 
deed  to  be  recorded  within  the  State;  or  a  truDscript  of  such  ■. 
record,  duly  certified  bp  the  collector;  is  eTidence,  with  the  like 
effect  aa  the  origiDaL 
I.  laas,  ell.  SBl  (4  Edm.  OM).  u  ini'd  bT  L.  IMD,  cti.  EI3. 

f  940.    CoBveraBce  of  land  witlioDt  the  Stiite. 

A  conTeyanee  of  real  properly,  situated  nithont  the  State,  ac- 
knowledjed  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  wilhin  the  county  wbereln  It  is  offered  in  BTideQce, 
1b  eyideoce,  without  fnrtber  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
Stalea,  which  has  tieea  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidcuce  in  like  manner. 
1  B.  B.  7ei,  1  27  (1  Bdm.  71%.  im'd. 

I  B4T.    ExempIIScation  of  reeord  ot  eanveTaiie*  of  I»b4 

An  esemplificntion  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  Stale,  and  within  the  United  States, 
which  has  beea  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  purauant  (o  the  laws  thereof,  when  certified 
under  the  band  and  seal  of  the  officer,  having  the  cuBtody  of  the 
record,  is,  if  the  original  cannot  be  producpd,  preBumptive  evi- 
deuce  of  the  conveyance,  and  of  the  due  execution  thereof. 
Analosou  to  U  18M,  cli.  Sll  (S  Edm.  set). 

I  »4H.    TFBBaorl|>t  of  docket,  ete^  ot  jBalle*  oC  adJolBlnv 

A  transcript  from  the  docWat-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  nis  minutes  ot  the  proceedings  in  the  cauae,  pre- 
vioua  to  the  judgment;  or  of  an  execution  iaaued  thereon;  or  of 
the  return  of  an  eiecutloa;  when  subacribed  by  the  Justice,  and 
authenticated  as  pruBcribed  in  the  next  section,  is  presumptiTe 
evidence  of  his  jurisdictiou  in  the  cauae,  and  of  the  taattera 
ahown  by  the  transcript. 
From  L.  ISM,  rb.  436.  |  1  (4  Bdn.  639). 

1  840.    Id.)  lion  anthentlcated. 

Such  a  transcript  must  he  authenticated  b.v  a  certificate  of  the 
justice,  annened  thereto,  to  the  effect,  that  it  is  In  all  reapect-i 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and  also  bjr 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  which 
the  justice  redided  at  the  time  of  rendering  the  judgment,  under 
hia  hand  and  seal  of  the  court  of  common  pleas,  of  other  county 
court  of  the  county,  to  the  effect,  that  the  perBOD,  sutMcribing  the 
certificate  attached  to  the  transcript,  was,  at  the  date  of  th« 
judgment,  a  juatice  of  the  peace  of  that  county;  and  that  the  lig- 
natnre  thereto  is  in  bis  own  handwriting. 


L 
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I   Itsn.   other   ppoof. 

The  indgment  nnd  cither  proceedings,  and  the  jnillre'a  aathorily 
|i>  render  the  Judgment,  may  atoo  be  proTed,  by  the  prodartion 
of  tbe  docket,  or  of  a  copy  of  tbe  judgment  or  Mhtt  proceediniivi 
■nd  the  oral  teatimony  of  tbe  Jnatice,  to  the  truth  and  eoirect- 
neaa  thereof,  and  to  hJs  antbority  to  render  tbe  jadgment. 

L.  iSBS.  cti.  43S,  I  a. 

I  asi.    P»a<  Bur  b«  vekBtte4. 

The  laat  three  lectionB  do  not  prevent  the  Introduction  of  ctI- 
dence,  to  coatrovert  any  of  the  proof,  in  relation  to  the  vallditr 
of  B  indgment  therein  specified. 

Id..  I  <. 

I  an2>  Copl«ii  of  record*  of  conrta  of  forclBii  eonntrleai 
feoiv  autlicBtlcatfld. 

A  cop;  of  a  record,  or  other  jQdicrial  proceeding,  of  •  court 
of  a  foreign  country,  ia  evidence,  wlicn  authenticated  ri  foUows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  tbe  ofGcer  In  whose  custody  the  record 
is  legally  kept,  under  the  eeai  of  bia  office. 

2.  By  a  certificate  of  the  cbief>judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  atlesting  tbe  record, 
ia  tbe  clerk  of  tbe  court;  or  that  be  is  the  officer,  in  whose  cus- 
tody tbe  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

3.  B;  tbe  certificate,  under  tbe  great  or  principal  seal  of  the 
govemment,  nnder  nboae  authority  the  court  is  held,  of  tbe 
■ecretary  of  State,  or  otber  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  tbe  court  Is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  signature  ot 
the  chief-Judge  or  uresidin^  magistrate,  to  tbe  certificate  spect- 


I  OBO.   Other  proor. 

A  copy  of  a  record,  or  other  indicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  ot 
the  followinb  facte: 

1.  That  the  copy  offered  has  been  compared  by  the  witnesa 
with  tbe  original,  and  Is  an  eiact  transcript  of  tbe  whole  of  the 
original. 

2.  That  the  original  was,  when  tbe  copy  was  made,  in  the  cus- 
tody jf  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it 

3.  That  the  attestation  is  genuine. 
M.,  I  S7. 

I  SS4.    [An'd,  ISTT.]     Thta  ■rttolc  docs  not  declare  c«eot 

Nothing  in  thia  article   Is   to   be   conatrued,   as   declaring   tbe 
eSect  of  a  record  or  otber  judicial  proceeding  of  a  foreign  conntrj', 
authenticated,  so  as  to  be  evidence. 
Id.,   I  »,  last  eUBH. 
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I  9BS.  rlnnerted,  I8M|  un*d,  IBM.]    PaMla  rea<»«a  IB  New 

All  mapB,  surreyB  anil  oSctal  records,  shall  have  been  on  record 
or  on  file  !□  tbe  ofllce  of  either  the  raster  of  the  city  wod  coontr 
of  New  York,  or  tbe  aurrogate  of  said  city,  or  nnj  of  the  courts 
of  record  of  eaid  city,  or  tbe  clerk  of  the  dt?  and  connt;  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departmenta  of  aaid  city  as  enumerated  in  aection  thirty-fonr  of 
the  New  York  city  conaotidation  act,  or  In  the  office  of  the 
registers,  sorrogafps,  eommiSBionera  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  jeart 
or  upwarda  prior  to  such  trial,  ahall  be  presumptive  evidence  of 
their  contents,  and  shall  he  receivable  in  evidence  an  sDch  opon 
any  trial  in  any  of  the  conrta  of  this  state  in  any  controveray 
pending  therein,  l^etween  onj  parties, 
L.  1S82,  cb.  B22;  L.  IBOl.  cb.  4M.    tn  (ffKt  Sept.  1.  ItWt. 

I  ftS€.  [Am'A,  1817.]  DfHiaBeatB  tr«Bi  farclvn  «a«Btrl*a( 
hour  antlieBtloBttd. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord in  a  piibiic  office  of  a  foreign  c^ountry,  ceHifled  according  to 
the  form  in  use  iu  that  conntrj,  is  evidence  when  anthenticfited. 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  lake  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  Is  of  record  in  the  public  office,  and  that  the 
copy  thereof  is  correct  and  certified  in  due  form. 

2.  By  a  eertificnto  under  the  hand  and  offleini  seal  of  the  secr*- 
tary  of  Stale,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prcscril>ed  by  law  for  the  authentication  of  the  certifr 
cale  of  such  a  commifisioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certlficnte  of  the  commisaioncr,  thna  au- 
thenticated, is  presumptive  evidence  that  the  copy  of  the  Mteot, 
record  or  document  is  certified  according  to  the  form  Id  nae  In  the 
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IKLMdlaneoaa  prorUotu: 


1  9C7.   Vani  of  eerttllMtv  la  ooples,  etc. 

Wbere  a  transcript,  exempliS cation,  or  certified  copy  of  a  rec- 
ord or  other  paper,  is  declare]  bf  law  to  b«  evideiice,  sod  special 
proTisioQ  is  not  made  (or  the  torm  of  the  certificate,  in  the  par- 
ticnlar  case,  the  person,  authorixed  to  certify,  must  state,  in  bis 
certificate,  that  it  baa  been  compared  by  liim  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  tJie  whole  of 
tb«  original. 

2  B.  B.  Ml,  I  S8  (Z  Edm.  130),  ani'd. 

I   SOS.    CerMAeate  ■inat  be   seiiled. ' 

If  tbe  officer,  or  the  court,  body,  or  board,  in  whose  cnetody  an 
origlDal  paper,  specified  in  the  last  section,  is  required  to  be,  b7 
the  laws  of  the  State,  or  of  another  state,  or  of  the  United  States, 
or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pursnaDt 
to  those  laws,  an  official  seal,  the  certificate  must  be  attested  by 
that  seal.  If  the  certificate  is  made  by  the  clerk  of  a  connty, 
within  the  Slate,  it  must  be  attested  by  the  seal  of  the  county. 


I  BB8.    [Aoi'd,  1877.]      ftnKllflcatlon  ol  last  ■eotlcn. 

The  last  section  does  not  require  the  seal  of  a  court  to  be  affixed 
to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry 
made,  where  the  copy  Is  nsed  in  the  same  court,  or  before  an  offi- 
cer thereof;  or,  in  the  supreme  court,  where  it  is  used  in  a  circuit 
coart,  or  a  court  of  oyer  and  terminer. 
Id.,  I  eo.  with  U«  addltliHi  ot  tha  nardi  "  or  ■  wurt  of  o^ar  snd  Urmlnsr." 

I  eao.  [Adde<,  1808,]  BTtdenee,  In  aellOB*  for  lujBPy  to 
■n^cenpled  land*   itBd   timber  thereon. 

In  all  actions  for  trespass  upon  or  injury  to  unoccupied  londs. 
or  to  timber,  trees  and  underwood  thereon,  except  an  actiou  in 
which  any  county  or  any  stnte  or  county  officer,  board  or  com- 
misBion  i*  a  party  defendant,  the  plaintiff  lotiy  show  an  un- 
broken chain  of  title  or  conveyance  of  the  land  to  himself  for 
thirty  years  next  preceding  the  commlesion  of  the  treapasa  or 

1«  Ml 
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injury,  and  Bueh  proof  shall  be  preaomptiTe  eTidenoe  of  owner- 
ahip  at  the  time  or  such  treapaas  or  injary,  but  sach  preanmption 
nmy  hp  rebutted  bv  the  defendant  by  Hhowlnjt  ownership  of  said 
landa  at  the  time  of  aaid  trettpaaa  or  Injury,  in  eome  penon  other 
than  the  plaintiff. 
L.i9n,cii.n.   la«ati()iM[K'i.>N. 

I  961.  flarraaate*,  elerka,  etc.,  to  (earek  flica,  K>d  t» 
certify,  ete. 

A  aurrogate.  county  derit,  register,  clerk  of  a  court,  or  other 
peraon,  having-  the  custody  of  the  records  or  other  papers  In  ■ 
public  office,  within  the  Stale,  must,  upon  requeat,  and  upon  pay- 
ment ofi  or  offer  to  pay,  the  fees  allowed  by  law,  or,  tf  no  feea 
are  eipreaaly  allowed  by  law,  feea  at  the  rate  allowed  to  a  county 
clerk  for  a  almllar  aerviee,  diligently  search  the  filea,  papers, 
records,  and  docketa  in  hia  office:  and  either  make  one  or  mote 
tranacripta  therefrom,  and  ci-rtify  to  the  correclneas  thereof,  and 
to  the  aearcb.  or  certify  that  a  document  or  piiper.  of  which  the 
custody  leftally  belongs  to  him.  cannot  be  found.  If  he  refusea. 
or  unreasonably  neglects  or  delays,  to  make  such  a  search,  or  to 
fnmiah  such  a  transcript  or  certificate,  or  makes  a  false  certifi- 
cate, he  is  goilly  of  a  misdemeanor. 

I,.  1B4T.  ch.  1TD.  t  «>  (4  Edm.  MS).  Ini'il.    Stf,  DDtc,   I  Ml. 

I  BOX.    Bavin V  Glaane. 

Nothing  in  title  fourth  ol  thla  chapter  prevents  the  proof  ol  ft 
tact,  act,  record,  proceediUK,  document,  or  other  p*per  or  writins, 
according  to  the  rules  of  the  common  law,  or  by  any  other  coat- 
petent  proof. 

1  B.  e.  SBT.  part  of  I  26  (S  Ua.  4U),  aad  L.  UU,  eb.  aU,  I  1  (4  Wm. 
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CHAPTER  X. 

Trials  ;  Including  Jurors  and  Juries. 

nrU      I— TtUU  fiMcraUj  t  lulUUi  KMtHlra*  M<  MitUom  tiw  m  Haw 

tmi   II^Tilili  iritkaat  >  Jut. 

TRUE  nL—T riiS  Janra,  bcart  U  1I««-Iork  »l  X1b|i  Coamtlti  g  lad*  af 

BalMllBg  Th**,  aad  of  ProcariBi  Tkilr  AttaadaBw. 
TtTLI  IT.— Trial  Jaronia  Raw 'lork  awl  Klaaa  Caaatlai:  lad*  vf  ielactlifl 

Tk>H,  aad  of  FnKBrla«  Thilr  lltaadaaaa. 
TITUC    T>^ — (flal  'jf  laij. 
ttTU  Tl^HinallaaaauPrartilaui  laelBdlBiThaaaRalallav  la  iMtTMarT, 

tm*  Othat  irta  of  Wacaadact. 

TZIX<X  I. 
nials  gansrally ;  inducUag  exooptiona  Rod  motion  for  a  imw 


See.  MS.  iBBun  drlhiad:  dlffrreo 


ABTICLB    FEU  ST. 

Ittuea,  and  the  mode  of  trii^  thtrtof. 

dranHl;    dUTrrmt   klBili   of  iHoca. 

iBuei  Df  tact  arlw 


i>u«  ot  lair 


'  apivHIc  qaiilluna  oi 


'  Jiidrv:  rpirnlatffin  of  trial 


I  963.   laaaea   dvflnrdi   dlVfrent  klBda   of   taauH. 

■me  iaauee,  treated  of  in  fhia  chapter,  are  thOHe  only  which  are 
presentpd  by  the  pleadinKa.  An  isBUe  ariaes  where  a  fact,  or  a 
coutluBlon  or  law,  is  maintained  bj;  one  party,  and  controverted 
by  Ibe  other.    laauea  are  of  two  kinda: 

1.  Ot  Uw;  and  ^ 

2.  or  fact. 

C.  P™..  I  MS.  aB.M  ^  :..,  ...Gooylc       ' 
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{   IM4.     'When   taauen    of  Inir  arlivt   wkea   Ihocb   «f   fact 

An  iMue  ol  Ian  arises  aaly  upon  n  demurrer.  An  issue  of  tact 
arises,  in  either  of  the  following  caaes: 

1.  Upon  a  denial,  cootaiueU  in  the  answer,  of  a  material  alle- 
gation of  the  comptaint;  or  upon  an  Blli>gatioD,  contained  iu  the 
answer,  that  the  dpfendaot  has  not  sufficient  knowleilse  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  cootaiued  in  tlie  r«id]r, 
with  respect  to  a  matertal  allEgetion  of  the  answer, 

8.  Upon  a  material  allegation  of  new  matter,  contained  in  tlia 
answer,  not  requiring  a  reply;  uuieitB  an  issue  of  law  ia  juined 
thereuiion. 

4.  Upon  a  material  allegation  of  new  matter,  contained  In  tbs 
reply:  unless  an  issue  of  law  Is  joined  theccnpon. 
Sdlirtlttit*  tor  Co.  Froc.,  ||  148  sod  »0, 

I  Bas.  [An'd,  1S70.]  !■■■«*  to  be  Jadleltillr  eXAaslBCd 
br  a   trial. 

An  Issoe,  either  ot  law  or  of  fact,  must  be  tried  as  preacrilied 
In  this  chapter,  unteaa  it  is  disposed  of  as  prescribed  in  chapter 
siith  of  this  act. 

SBbrtllut*  foe  Co.  Pn».,  |  2811. 

I  SCO.   [Am'd,  1S7T.]    Order  of  trtel,  where  iBSBes   ot  lair 

Where  an  Issue  ot  law  and  nn  issue  of  fact  arise  In  one  action, 
the  issue  of  law  must  be  first  diapoted  of,  except  aa  otherwise  pre- 
scribed in  the  next  section. 

Babnltiita  tor  Co.  Proc.,   |  ai. 

i  eor.  [Am'd,  ISTT.]  Bat  «oart  mar  direct  4he  arder, 
etc.,  of  dlBpoBltloD  of  tbe  Isenen. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, ot  some  or  all  of  the  issues  of  fnct,  or  one  trial  of  some 
or  all  of  the  issues  of  Inw,  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretioa. 
Such  a  direction  may  l>e  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  suth  an  order  bns  been  denied,  it 
may  be  giTen.  by  the  jud«re  holding  the  terni,  where  thoae  isauea 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

iDdnde*  part  of  Co.  Pnw.,  |  3D1,  and  ptrt  or  |  258. 

I  Ottf>.  [Am'd,  18TT.]  ^hat  Isenen  of  fact  are  triable  fcy 
a  larj-. 

In  each  of  the  following  actions,  an  Issue  of  fact  murt  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  Is  direclffl: 

1.  An  action  in  which  the  complaint  demands  judgment  for  k 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  woile;  tor  a  nuisance; 
or  to  recover  a  chattel. 

SnbatttntB  fur  Oo.   Pioc..   |  SU. 

I  B«9.    Vfhat  !■■■«■   are  triable  br  the   eoart. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  artloa 
not  specified  in  the  last  section,  or  wherein  provision  for  a  trVU 
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by  o  Jury  Is  not  esprces'.y  made  by  law,  must  be  tried  by  the  court, 
tmlesa  a.  reference  or  ii  jury  trial  ia  directed. 

Co.  Ptoc.,   pgrtlooa  Dl  H  2^  Hud  2M.     S«*  B»l*  «>. 

i  OTO.  [Zh'H,  IMtHi.J  Orurr  foP  trial  br  Jnrr,  of  apeclflo 
asCBtlona   of  laot,  ttIifb   of  rlKbt. 

Where  a  party  ia  entitled  by  the  conBtitulion,  or  by  exprew  pro- 
Tieion  o(  law,  to  a  trial  by  a  jury,  of  c:ie  or  more  iflsuei  of  fact.  Id 
an  action  not  spedGed  in  Fectloti  nine  bnndred  and  aixty-elght  ol 
thie  act,  he  may  apply,  upon  notice,  to  the  court  for  an  order, 
directing  all  the  qaestionB  a  rising  npon  thoae  ibiues,  to  be  dis- 
tinctly and  plainly  atsted  for  trial  accordingly.  Upon  the  bear- 
ing of  the  application,  the  court  muBt  i^anse  the  laauea,  to  the 
trial  of  which  by  a  jury  the  party  is  entitled,  to  be  ilUtinctly  and 
plainly  stated.  The  ■ubaeqaent  proceedingB  are  the  same,  as 
where  qneationa  arising  upon  the  isauea,  are  atatnl  lor  trial  oy  a 
jnry.  in  a  csae  where  neither  party  can,  aa  of  riRlit,  rtquire  auch 
a  trial;  except  that  the  finding  of  the  jury  upon  such  questions  so 
■tated,  Ib  oonclusiTe  in  the  action  unless  the  verdict  ia  set  aside, 
or  a  new  trial  is  granted. 

i^  isez,  ch.  iss.   aet  bui*  si. 

I  ATI.    lAiii*d,  1H77.J     Id.j  wlieD  alHCPetlonury. 

In  an  action,  where  a  party  ia  not  entitled,  aa  of  right,  to  a  trial 
by  a  Jnry,  the  court  may,  in  Ita  discretion,  upon  the  application 
of  either  party,  or  without  application,  dtrect  thnt  one  or  morv 
questiona  of  fact,  arising  upon  the  iaaues,  be  tried  by  a  Jury,  and 
may  cnute  those  questions  to  be  dlslinclly  aud  plainly  stated  tor 
trial  atMMrdlngly. 

1  VTA.    [An'd,  1B7T.]     Trial  of  tke  remalader  of  the  laaaes. 

If  the  question!,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  Issiien  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

BahitliQtp  (or  p«rt  or  Co.  Pmc.,  I  aM. 

I  twa.  [Repealed,  1877.1 

I  »74.  rAm'd,  1H77.]  Conn terol aim  to  be  deoiacd  aK 
artloti,  ivtltalB  the  fore^oiav  ncctlons. 

Where  the  defendant  Interposes  a  counterclaim,  and  therenpon 
demands  an  affirmative  jndgmonl  aeninst  the  plalntiiT,  the  mode 
of  trial  of  an  iuue  of  fact,  nrialng  thereupon.  Is  the  same,  as  If 
It  arose  in  an  action,  brought  by  the  defendant,  against  the  plala- 
tiff,  for  the  cause  of  action  stated  In  the  couDtercIaim,  and  de- 
manding the  same  judgment. 

f  9TIS.     Immaterial  iBsnea  nred   aot  ka  tried. 

An  Issne,  the  diapoaition  of  which  Is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  Is  not  required  to 
be  tried. 

I  VTO.  [Am'd,  ISOS,  1900.]  ^Vhat  tssaes  to  be  tried  be- 
fore    aae     Jadcet     resalallaa     ol     trial     In     the     annreme 

An  iBSue  of  law,  or  an  taauc  of  fact,  triable  by  a  jury  or  by 
tbe  court,  must  be  tried  at  a  term  held  by  one  judge  only. 
In  the  supreme  court,  aa  issue  of  fact  triable  by  jnry  must  be 
tried  at  a  trial  term  thereof,  and  an  issue  of  fart  trinble  by  the 
court  may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  Except. in  the 
first  and  second  judicial  districlH  an  ieane  of  law  may  be  brought 
on  and  tried  at  any  term  of  court  as  a  contested  motion. 
LUH,ak.  tMiI-IKni^'H*-   Ta*ff«ten>t.  i,  IWu. 
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srr,  issa,  i8»«.  ISB8,  isas,  i»oa,  i»04.i  mo- 

1  note  of  l**«p.      Calendar  to  be  preparvtf. 

At  au)'  tiiuF  after  the  joiuder  of  jasue.  ntid  at  least  fourtneu 
dsja  before  the  commencement  of  the  tPrm,  either  party  may 
nerve  a  notice  of  triai.  The  party  serriDK  the  notice  must  file 
with  the  clerk  a  note  of  iasue,  stating  the  title  of  the  action,  tbp 
names  of  the  attorneys,  the  time  when  the  last  pleading  wao 
nerved,  the  nature  of  the  iaaue.  whether  of  fact  or  of  law;  aud. 
if  an  issue  of  fact,  whether  it  ia  triable  Ly  a  jury,  or  by  the  court. 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
<^ject  of  the  action.  The  note  of  issue  must  be  Gled  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
muRt  thereupon  enter  the  cause  npon  the  calendar  according  to 
the  dale  of  issae.  The  clerk  must  prepare  the  calendar  and 
have  the  necessary  copies  ready  for  distribution  at  leaat  five 
days  before  the  commencement  of  the  term.  The  appellate  divi- 
sion of  each  department  may  provide  by  rule  for  the  manner  of 
making  up  calendars  in  each  county  embraced  within  the  depart- 
ment; and  for  the  classiScallon  for  the  purposes  of  trial,  of  ac- 
tions placed  npOD  Buch  calendars;  and  may  also  provide  for  the 
making  np  of  two  or  more  calendars  within  such  classilication. 
In  the  connties  of  New  York,  Kings,  Queens,  Richmond,  Albany. 
Erie,  Monroe.  Onondaga  and  Westchester,  where  a  party  has 
served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at 
which  the  ease  is  not  tried,  it  is  not  necessary  for  him  to  serve 
a  new  notice  of  trial,  or  file  a  new  note  of  issue,  for  a  succeeding 
term;  and  the  action  must  remain  on  the  calendar  until  it  i> 
disposed  of. 

Co.  PtoC;  »rt  of  )  XM,  u  ■D-d  br  U  1ST6.  cb.  *S1.  i  «:  L.  IHW.  cb.  Ses: 
L.  1398.  cb.  70;  I>  18M,  cb.  ]8;  U  1008,  tb,  61;  L.  l«Ot,  cb.  474.  In  eDwt 
Sept.  1.  IM14. 

I  Via.  lAm'd,  1877.]  laaaeit  kow  arranged.  Order  at  dls- 
poaltloii  b1  ■  Jnrr  term. 

The  iasues  on  the  calendar  must  be  arranged  by  the  clerk  in  the 
following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jnry  is  In  attendance,  the  issnes  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs. 
SobBlttote  lot  Co.  Proc.,  I  SB7;  «m't». 
I  979.    Id.f  when  ■  Jarr  doc*  not  attend. 
Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 
Sn  nmclndlBc  mdIcbcc  Co.  Proe.,  )  IfiB. 

I  980.  [An'd,  1877.]    Bilker  p^rtr  Bar  brlav  iBaae  t«  trial. 

Either  parly,  who  has  served  the  notice,  may  bring  the  issue  to 
tnal;  and,  in  the  absence  of  the  adverse  par^.  unless  the  judge 
holding  the  term,  (or  Bood  cause,  otherwise  directs,  may  proceed 
with  the  cause,  end  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  Au  Inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
Is  verified. 

Co.  riw.,  t  3N,  aiD'd;  L.  1BT«,  cb.  431,  |  10.    B**  RoU  18. 
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I   061.     YVkat    papers    to    fap    tunlBliFd    •■    tPl«I,   •>«    br 

Where  the  issne  id  bronsht  to  trial  bj  the  plalDtiff,  he  moat 
fumisb  the  coort  with  copies  ot  the  snnimonB  and  pienii^nKB,  and 
of  the  offer,  if  anj  has  been  made.  Where  the  iBioe  is  bronBbt 
to  trial  bj  the  defendaot,  and  the  plalalitf  doea  not  fumlib  thoae 
papera,  the;  most  be  fQmtshed  bj  the  defeodant, 
U>.   proc.,   I  us,  un'd.    Bn  Bsle  U). 
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ARTICIfB  SEOOHD. 

The  p'ace  of  trial 

Sac  BSI.  onaln  *nlana  to  be  tiled,  wbtr*  tbe  nbject  tksnof  li  iltiutaa. 

VUB.  Olbcr  (ctlDiH,  wliBre  the  ciuat  Uwrcot  torn. 

SM.  Otbec  ncllaDi,  ■cnnillDi  to  tti«  ivdili^uce  of  tlia  puttH. 

988.  l'l»ce  of  trt«l.  If  proper  count/  iM)tde»l|n»lfld. 

aH7'.  Wtien  couit  mnj  chmme  Ibe  pl"ce  of  trl»l. 
W^!  KBpft  of  order  obiDcliif  place  oC  trUl. 
BBl.  Tlili  irtli^lc  ('ppllnble  onlj  io  th?  Bnprena  Hnrt. 
1   082.     CertMln    Bctloun   to    be    tried,    where    tkC    BVbJcet 
thereor  la  ■ItBKtrd. 

Eacb  ot  the  follonioK  nctionB  must  be  tried  Id  tbc  county, 
in  wbich  the  subject  of  tbe  action,  or  some  part  thereof,  ii  situ- 
ated: an  aetiou  of  ejectiuent;  (or  the  partitiou  of  real  propertr; 
for  dower;  to  foreclose  a  mortguge  upou  reul  pro^Ttf.  or  upon  « 
chattel  real;  to  cotupel  tbe  Uetermiualiun  ot  a  i^luiui  to  reot  prop- 
erty; for  waste;  for  a  nujeance;  or  to  procure  a  judsmeot,  direct- 
ing a  conveyance  ot  real  property;  and  erery  other  action  to  re- 
cover, or  to  procure  a  judgment.  establitibiDe,  determining,  defin- 
ing,  forfeiting,  annulling,  or  olheririse  afFecting.  an  estate,  right, 
title,  lien,  or  other  iuterest,  iu  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  la 
situated  without  tbe  State,  tbe  action  muBt  be  tried,  as  prescribed 
in  section  9Sd  of  this  act. 
Sabttltnt*  tor  part  et  Co.  Pioc..  i  ISS. 

i  sua.  [Am'd,  1BT7.}  Other  BCtlOBs,  wh«r«  the  oaas* 
thereof  arose. 

Ao  action,  for  either  ot  the  following  cauaee,  must  be  tried  in 
tbe  connty,  where  the  cause  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forteiture,  ImpoHed  by  Btatute.  ex- 
cept that,  n  here  the  offence,  for  wbich  it  is  imponed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  la  two 
or  more  counties,  the  action  may  be  tried  in  any  connty.  border- 
ing on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
th?  oCFence  was  committed.  Gut  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  tor  trespass  upon  the 
landB  of  the  Forest  PrcBcrve,  Ibe  action  may  b«  tried  Id  a 
county   adjoining  the  county   where   the   cause  of  action   aroee. 

Ldit   ifnteoce    Id   eRc't    Sept.    I.    ISW,    L,    IFI90.    cb.    ITS. 

2.  AgaiuBt  a  public  omcer,  or  a  perBOU  specially  appointed  to 
execute  his  duties,  for  au  act  done.  In  virtue  ot  bis  office,  or  for 
an  omiSHlon  to  perform  a  duty,  incident  to  his  office;  or  against  » 
person,  who.  by  the  command  or  In  the  aid  of  a  pabllc  officer,  baa 
done  any  thing  touching  hiB  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  (or  distraining 
a  chattel. 

g  D84.    other  Kotloaa,  Keeordtus   to  the  pealdeaoe  of  tk* 

An  action,  not  Bpecified  In  the  last  two  sections,  must  be  tried 
in  the  county.  In  which  one  of  tbe  parties  resided,  at  the  com- 
mencement thereof.  If  neilber  of  the  pnr1i(>s  then  resided  in  the 
State,  it  may  be  tried  io  any  county,  which  the  plaintiff  dealg- 
nates.  for  that  purpose,  in  the  title  of  the  complaiat. 
0».  Fiw.,  I  US. 
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I  aSB.    Pl««e  «f  trim.  If  proper  r^owmtr  >Qt  dralButtod. 

If  the  coonl.v,  deBiKDated  In  the  complalat,  tie  the  place  of  trUL 
U  not  the  proper  councj,  the  action  may  colwithstauUinc  be  tried 
therein;  nalesB  the  place  of  trial  ii  cbauged  to  the  proper  eoaan-, 
upon  the  demnnd  of  the  di^fendiiiiT,  tolloived  by  the  cDuaent  of  to* 
phtlntiF,  or  the  order  of  the  court. 
SabUllDt*  for  Co,  Proc,,  Iwrt  of  |  120. 

I  880.  DetcBdant  Bar  deuand  obaaBer  proBeedlBSs 
therFSpAB. 

Where  the  defendant  demandB  that  the  nction  be  tried  in  the 
proper  county,  his  attorney  muet  gprve  upon  the  plaiutirH  attor- 
ney, with  the  anaiirer,  or  before  aprvice  of  the  answer,  a  written 
demand  accordinfily.  The  demand  muet  specify  the  county, 
where  tlie  defendant  requires  the  action  to  be  tried.  It  the  plain- 
tiff*B  attorney  does  not  serve  hia  written  conaent  to  the  chaage,  as 
propoiaed  by  the  defendant,  within  five  daya  after  service  of  the 
demand,  the  defendant's  attorney  may.  wllhin  ten  daya  there- 
after, aerve  notice  of  a  motion  to  change  the  place  of  trial. 
Id.    Sh  BdI*  «S. 

I  88T.    WhflB  e«Brt  mar  ehBBse  the  plKse  of  trial. 
The  court  may,  by  order,  change  the  place  of  trial.  In  either  ot 
the  loIlowinK  cases: 

1.  Where  the  county,  deiigtiated  for  that  purpose  In  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  belieTe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witneaaea,  and  the  enda  of  jus- 
tice, will  be  promoted  by  the  change, 

CD.  Pnw.,  pirt  ot  I   120. 

I  SS8.  [Am'd,  18TT.J  Effect  oi  ehKMslBS  Ike  plaee  of 
trial. 

Where  the  place  of  trial  Is  changed  to  another  county,  the 
subsequent  proceedings  ahall  be  had  in  tbe  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  dpHlKnated  in  the 
complaint,  as  the  place  of  trial;  except  aa  otherwise  directed 
by  tiie  court,  or  provided  by  tbe  written  consent  of  the  parties, 
Gled  with  the  clerk.  And  the  clerk  ot  the  county,  from  wliich  it 
Is  chauRecl,  must  forthwith  deliver  to  the  clerk  of  tbe  county. 
to  which  if  is  changed,  all  papers  filed  in  the  action,  and  certiBed 
copies  of  all  minutes  and  entries  relating  thereto,  which  moat 
be  filed,  entered,  or  recorded,  aa  the  case  requires,  in  the  office 
of  the  last  named  clerk. 

Id.,  i  1».  UR  HBteoa,  am-d.   Sh  Bule  2. 

i  88S.  [Am'd,  18TT.]  Effect  of  order  cIibbkIbv  place  of 
trial. 

An  order  to  change  the  place  ot  trial  takes  effect,  npoD  the 
entry  thereof,  In  the  office  of  tbe  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  bearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  ia  deemed  unchanged. 

I  890.     [AmM,  1870.]      I-sum   of  law,  wbcre  trlabla, 

An  Issue  of  law  may  be  tried  in  any  county  withinthe  Judicial 
district  embracing  the  county  wherein  the  action  is  triable;  but 
after  tbe  trial,  the  deciaton  and  all  other  papers  relating  to  tbo 


PLACE  OF  TRIAL. 


I    e»l.     TUB    srtlolc    appUimble    valr    to    the    BBprentt 

>  ut  action  In  tha  anpreme  conit 
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ARTICLH    TBIKD. 

Exceptions,  ofse,  and  motioM  for  a  nea  trial. 

iab    ML    What  mUon  mar  be  e2»pt«d  tc»« 
Mi.   DseUloaorlliecoiinornlerH. 
IM.  Wbcn  ■Bd   hoir  uoeptlom   nur  be  Ukan,  in«r  elOM  ol  trial  b 

MS.  Id.,  dnriug  Ibc  trial,  df  <i|ian  tri*l  bj  Jtaj. 

MM.  BallDC  excepted  to:    bow  leTliwed. 

WT.  Cu«,  whsn  iwiMurf^   box  mtda  and  nttled. 

MB.  Modoa    for   n«it    triil    npaD   ]ud(e'i    mlnntM:    ■i>p»l    from   orde 


Itotlae  for  oeiT  tiiiil  bj  tbe  appellats  diilalen,  vkBD  Mai  iraa  bt 

mtrlctloDi  thereupon.  i 

ftppllotlien  or.  tbfa  artlole  to  trlata  of  appciflc  qnevtloni  hj  Jqtt: 

lOOC.  Final    JudBTneot.    etc..    not    ata^ad.    b;    motion    for    a    new   trial. 
HotioD  may  b«  hearil  aftervarda. 
man  einptlcD  wt  to  prajndlce  motton  tar  sew  trial, 
fotea  of  at«iio«rapbec  may  be  (nated  aa  minatr*  of  til*  Jodl*. 

I  ma.  -W^mt  rBllnca  n»r  be  sxectftcA  to. 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  npoD  a  question  of  law,  arising  upon  the  trial  of  an 
JMDe  of  fact.  Except  as  prescribed  in  section  IISO  of  thii  act, 
an  exception  cannot  be  taken  to  a  mllng,  npon  a  question  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  Jury  iB 
regarded  as  continuing,  until  the  Terdirt  is  rendered. 

I  »B8.  (Added,  1M)S.]     DcdaloB  of  ike  coart  or  referee. 

Upon  the  trial  of  an  isnue  of  fact  by  a  referee  or  by  a  court 
witbout  a  Jury,  a  finding  of  fact  without  any  evidence  tending 
to  KUHtain  It,  is  a  rnltng  upon  a  question  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referpc,  or  the  decision  of  a  court  on  such  trial, 
review  all  qnestionB  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  Judgment  which  the  facts 
warrant. 

L.  1903.  Qb.  SG.   See  |  1022. 

I  894.  mrhen  mma  kow  exBevtloBa  nny  be  taken,  after 
elosc  of  trial  bT  coart  or  referee. 

Where  an  issua  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  rnling,  up<jn  n  question  of  law. 
made  after  the  cause  Ih  finally  sabniitted  must  be  taken,  h; 
filing  a  notice  of  tbe  exception  in  the  clerk's  office,  and  serving 
a  cop^  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
Mpj  of  the  decision  of  tbe  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  tbe  notice 
of  exception  is  filed  before  tbe  entry  of  final  judgment,  it  must 
be  inserted  in  the  judgment-ro]] ;  if  afterwards,  it  miiet  be  an- 
nexed to  tbe  Judgment-roll.  In  either  case,  it  constitntea  a  part 
2S1 
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Puti  of  Cn.  Proc,  H  zes  uiil  ZTZ,  modlfled  and  uii'd.    Bee  i  8i 


'wben  the  ruling  is  made,  utileea  it  is  taken  to  the  charge  given 
to  the  jury;  in  which  case,  it  muit  be  taken  before  the  Jury  hare 
rendered  their  fprdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minates. 
rram  2  B.  8.  422.  {  73,  nd  Id.,  i  74.  u  modiaed  bT  Co.  Vcac,  |  SOt,  un-d. 

}  S96.  KbHiib  ezcFpted  to|  how  rFTlrned. 

A  ruling,  to  which  an  exception  is  taken,  ae  prescribed  In  tiie 
last  four  sections,  can  be  reviewed  only  upon  an  Hm>eal  from  the 
judgment,  rendered  after  the  trial;  exceijt  in  a  case,  where  it  te 

I   OVT.   lAm'd,    1B8B.]      Cue,   wkea   neeesMtrrt    ^o**    B»«» 


_.   __   appeal   from   a   judgment.   : 

after  the  trial  of  an  issue  of  fact  or  to  moTe  for  a  new  trial  of 
tuch  an  issue,  he  must,  except  as  otherwise  prescribed  by  law. 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  jndge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  ns  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  ea 
much  of  the  evidence,  and  other  proceed ingR  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  end_  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  apecisl  question  is  submitted  to  the  jury,  or  the  jury 
have  assesBed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  neceasnry  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  rcvernedl. 
If  it  afterwards  becomes  necessary  to  separate  the  exceptionii. 
the  separation  may  be  made,  and  the  exceptions  may  be  atated, 
with  so  much  of  the  evidence  nnd  other  praceedinga,  as  fs 
material  to  the  questiona  raUed  by  them,  in  a  case,  prepared 
and  settled,  as  directed  io  the  geuernl  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  Is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  taw.  was  made,  where  the  finding 
or  ruling  appears  in  a  referee's  report,  or  in  the  deciaioa  o(  the 
court,  upon  a  trial  by  the  court,  without  a  Jury. 

autMtllntpd  tor  part  ot  Co.  Pnx..  U  X*  tat  3K,  sod  of  |  ma,  wtth  Mama- 
menti;  U  ISSB.  cb.  Me. 

tOftS.  When  nppFaJ,  etc.,  nay  be  beB.Td  wlthnt  a  c<w». 
t  ia  not  necessary  to  make  a  cane,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  preaided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  Irregularity,  or 
nurprise;  or  where  a  party  infenda  to  appeal  from  a  judgment 
entered  upon  a  referee'a  report,  or  a  decialon  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptiona,  takeii 
B«  prMcHbod  In  section  994  of  this  act 
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I  •■».  (An'd,  1889.]  Motloa  fOP  neir  trl«l  apon  Jadsr** 
Blavtcai  aweal   from  order   lh«penpaa. 

The  jodtce.  preaiding  at  a  trial  b;  a  jurj,  ma;,  id  bia  discrrtion. 
rol^rtam  a  moUoD,  made  upoD  hia  minutea,  at  the  Bame  term,  to 
trt  MRide  tbe  verdict  or  a  direction  dimnieaing  tbe  complalat  and 
tnnl  a  aew  trial  upon  exi^ptioiui;  or  because  the  verdict  !■  for 
wirewnTe  or  inanfflcient  ilamagea,  or  otherwise  contrary  to  the 
vTidence.  or  contrary  to  law.  If  an  appeal  la  taken  from  the  or- 
irr.  made  apon  the  motioD,  it  mnat  b«  heard  upon  a  cane  pre- 
pared and  s^tled  in  the  asnal  manner. 

i-a.    Ptoc.,   put  at  |  104.   im'd.    See  I   1003,   [xHt. 

I  lOOO.  {Am'd,  18SB.]  Wliea  >ud  how  exoepHonn,  (akCB 
mw»m  m.  iitrr  trlitl,  beard  br  tbe  appellate  dlvlalau. 

Cpon  the  amtlication  of  a  party  who  has  taken  one  or  more 
eiMptiatu,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  hia 
dacivtion,  at  any  time  during  the  aame  term,  direct  an  order 
to  be  pDlered,  that  the  eiceptiona  so  taken  be  heard,  in  the  first 
inrtance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  tbe  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
vho  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
rourt,  at  any  term  thereof.  Unlesa  it  in  no  rcTobed  or  set  aside, 
(he  exceptiona  muat  be  heard  upon  a  motion  for  a  new  trial, 
which  moat  be  decided  by  the  appellate  division.  The  motion  la 
deemed  to  bare  been  made,  when  the  order  waa  gtanted;  aud 
Mther  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
diviaioii,  upon  the  exceptions. 

u  i»e.  cb.  0*8. 

I  lOOl.  (AB'd,  1S9B.]  Motloa  for  aen  trial  br  tbe  a«pel- 
■ale  dl-vlaloa,  vrbea  trial  waa  br  conrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  tbe  trial  of  an 
issue  of  fact  by  the  coort,  without  a  Jury,  or  by  a  referee, 
firciTts  an  interlocatory  Judgmeut  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  Judgment  can  be  entered,  a  motion 
for  a  nen-  trial,  apon  one  ur  more  exceptions,  may  t>e  made  at 
•  term  of  the  appellate  division  of  the  supreme  court,  after  tbe 
«try  of  the  interlocutory  Jodgment,  and  before  the  comnience- 
ment  of  the  hearing  directed  therein.  The  time  ndthin  which 
Ifte  party  mast  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
apoo  such  a  trial,  by  the  Judge  or  the  referee,  after  the  close  of 
the  testimony,  Is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocatory  judgment 
tberenpon. 


t  lOOS.  'Wbea  mot  loo  for  aevr  trial  lo  be  auide  at  ape-* 
Mai  terw.     Beatrletloaa  tbereapoa, 

la  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  anr  trial  must.  Id  tbe  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  Is  founded  upon  an  allegation  of 
ftror,  in  a  finding  of  fact,  or  niling  upon  the  law,  mnde  by  the 
jndge  npon  the  trial,  It  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiratioti  of  the  time  within  which  an 
ippeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  beld  b;  another  Judge;  nnless  the  Judge,  who 
presided  at  the  trial,  is  dead,  or  hix  term  of  office  has  expired, 
or  tie  JB  disqualified  lur  an;  reason,  or  be  specially  directa  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  moIiOD  for  a  new  trial,  looBded 
upon  sQch  an  allegation,  except  in  a  esse  specified  in  the  last 
section. 

I  lOOS.  lAm'd.  ISftK.]  AppItentlOB  «1  (bl>  >rtlcl«  to  (pIkIb 
of  ■peclflc  )|BeatI«Bii  hr  J«rri  Bp«ol»l  provlalviu  swUea- 

The  proTlsioQB' of  this  article,  relating  to  the  proceedinga  tw 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jiiry, 
of  one  or  mor«  apeciflc  questions  of  fact,  arising  upon  tne  isBues, 
in  an  artioo  triable  by  the  court  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  lie  granted,  as  to  aome 
of  the  questions  So  tried,  and  refused  ns  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  iu  any  other 
ruling  or  direction  of  the  Judge,  upon  the  trisJ,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  Justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  tie  heard  at  a  term  of 
the  Bi^ellate  division  of  ttie  supreme  court,  a  motion  for  a  new 
trial  can  be  mad^  only  at  the  term,  where  the  motion  for  Qn&l 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 
.    L.  ISSe,  ch.  Me.    Bte  Bote,  g  990. 

1  1004.  MotloB  foF  B»v  heavins,  after  trial  of  apcctflv 
ttaeatloas  br  a  ref^re«. 

In  an  action  triable  by  the  court,  where  ft  reference  has  be,eu 
made,  to  report  upon  one  or  more  specific  (^oestions  of  fact, 
involved  in  the  Issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  l)efore  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  uiotlon  must  be  made  upon  nflidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

t  lOOB.  Pfnal  Jadsaaent,  etc.,  aot  slay«)I,  by  mDHan  tor 
a  neir  trial.     Hotloa  uaT  be  beard  attervmrdii. 

The  entr.T  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  on  exception. 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  slay  <s  procured  and  served; 
ntid  the  entry,  collection,  or  other  enforcement  of  a  Judgment 
dues  not  pr>ejudiee  a  sulieequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  iaxi.  cb.  13S.  I  I  (4  Edm.  E2a>,  iiii'd. 

1JO0A.  When  exceptlaa  not  to  prejudice  motion  (or  noir 
al. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment tli,ereof  in  a  case,  as  'prescribed  iu  this  article,  does  not 
Srcjudice  a  motion  for  a  new  trial,  on  the  ground  that  the  Ter- 
ict  was  cootrary  to  evidence;  but  such  a  motion  may  be  made, 

SS4 
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hefore  or  after  the  hearinx  of  the  eiceptio 
of  tht  court  before   n'hlch   the   eiceptlon 
ot  the  hearing. 
X  R.  8.  «2Z,  I  7«  (3  Edn.  MD).  ini'd. 

I  lOOT.  |AH*d,  ISSS  »d  IS84.]  tratea  »(  atcBovmykcr 
any  be  treated  aa  mlnatea  of  tke  iadve- 

liie  notes  of  an  official  stenographer  or  asaistBUt-Btefio^apher. 
taken  at  a  trial,  vben  written  out  at  length,  may  be  treotnl.  in 
the  diacretioD  of  the  judge,  as  the  minutes  of  the  judfK  upon 
the  trial,  for  the  piirpoaea  of  this  article.  When,  by  prorinion  nf 
l»w,  B  justioe  of  the  supreme  conrt  o(  this  State,  by  his  c)rder. 
in  writing,  duly  entered  la  ■  county  clfrk's  o9)c«  in  the  judicial 
district  of  said  justice  aniortions  the  steni^crephpr'H  salary 
■moDK  the  seTeral  connties  of  i>a[d  judicial  diatrlct.  or  reqnlren 
the  daplicatioa  of  any  stenographic  note«  taken  la  aaid  judicial 
district,  no  notice  of  the  application  for  said  order  ahal!  be  ad- 
Jadged  necessary  upon  any  board  of  supervisors  in  satd  judicial 
district,  and  the  liability  for  compensation  for  such  serricM 
shkll  be  deemed  fix«d  npon  tlie  performance  ot  the  wwk. 

8m  II  m-a,  ant*. 


D,mi,.=db,  Google 


TRIALS  WITHOUT  JURY. 


Triala  without  a  jury. 

Sm.  lOOe.  If  trUl  br  JiUT  walTBd,  ictkn  mgrt  b»  tiHA  br  tb*  a 


be  made. 

Dt  Itm*:  In  wlut  caiea 

for  trUl  Df  [«rt  at  tbe 

MS.  KcIerM  K.  b«  ■worn. 

018.  Oewnl  powen  of  ■  referee    apoii 

OW.  Bef«H-i  nport:  wben  to  he  mtde 

conieqaeim  af  fiUan. 

OaO.  DmbUi  «  oUi«  iDneued  d.asfei 

021.  Deetalon  ot  wiurt  or  report  of  ifUr- 

H,  upoli  trUl  at  demonv 

032.  U.i  upon  trUl  o(  the.wbole  luue 

of  fact. 

OSB.  Seienl  referee*  nur  be  ipiolDted 

■n  Mnnl  rtferM*. 

I  lOOe.  (Am'd,  187T0  If  trbtl  br  jBFr  mlTcd,  sotloa 
■•mnt  ka  tried  ky  the  eoart. 

In  an  action  triable  br  a  Juit<  if  the  parties  n-aive  tbe  trial, 
by  a  Jury,  of  the  iMue*  of  (act,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unleaa  a  reference  is  directed,  in  a  cas« 

Sreacribed  by  law.  (1)  But  Buch  au  action,  other  than  to  recoTer 
amagea  tor  breach  of  a  contract,  cannot  be  tried  by  tbe  coart, 
without  a  jury,  uuless  the  judge,  presiding  at  the  term  where  It 
la  brought  on  for  trial,  aiaenta  to  such  a  trial.  (2)  Hla  refusal 
•o  to  assent  annuls  a  nsiver,  made  as  prescribed  iii  aabdiTlsloB 
second,  third,  or  fourth  of  tbe  next  section. 

(1)  CorreqwDdi  [o  Co.  Pioc.,  |i  »8,  3M.    (2)  From  Co.  Pme..  1  209. 

I   1009.  Trial  by  JsrTt  bow  walTed. 

A  party  may  waive  bia  right  to  tbe  trial  of  the  lMn«  of  tact, 
by  a  jury,  In  any  of  the  following  modes: 

1.  By  failing  to  apppar  at  tbe  trial, 

2.  By  filing  with  the  elerlt  a  written  waiver,  signed  Iw  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  la  the  mlnQtea. 

4.  By  moving  the  trial  of  the  action,  without  a  Jury,  or.  If 
the  adverse  pHrty  so  moves  it,  by  falling  to  claim  a  trial  by  • 
Jury,  before  the  production  of  any  evidence  upon  the  trial, 

1  lOlO.  Decision  upon  trial  by  the  ooart,  irhaa  to  k* 
•l«d|  eoaseaaeaee  ot  (allure. 

Upon  a  trial,  by  the  court,  ot  an  issue  of  fact  or  ot  law, 
Ita  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  withli* 
ttrenty  days  after  the  final  adjournment  of  the  term,  where  tbe 
Issne  was  tried.  If  It  is  not  so  filed,  either  pnrty  may  move,  at 
«  special  term,  for  a  new  trial  upon  that  ground.  If  the  dedslon 
has  not  been  filed,  when  tbe  motion  is  beard,  the  conrt  must 
make  an  order  tor  a  new  trial,  either  absolutely,  or  nnleai  It  la 

•Bnor   Id  aDfrDolui   for     "  Ueaes." 
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filed,  within  a  time  specified  in  the  order.     If  an  order  fur  a 
new  trial  is  loade,  or  a  contiugeut  order  for  «  new  trial  become* 
abaolute,  the  coats  of  the  former  trial  abide  the  event. 
Oa.  Proc,  piit  ol  I  set,  im'd. 

I  lOll.    £ABi'd,   1879.]      Referenoe  br  oonaant)  whea   «■< 
b»w  nude. 

Except  in  a  case  a^cified  in  the  next  aection,  the  whole  Isiue, 
ar  any  of  the  iaaucs  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorntyB,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  tie  miif 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  courae,  referring  the  issue  or  Issues  for  trial,  to  that  person 
only.  If  the  referee  named  In  a  stipulation  refuses  to  aerre, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  ia 
granted,  the  court  must  appoint  another  referee,  nnleaa  tlie  itiDQ- 
lation  expressly  provides  otberwiae. 
Id..  1  3T0.  >Dd  part  0(  |  273,  vltli  HnKiidmelit, 

I  lOlS.    [An'd,  1S8R.1    a,aKllfl»Uoii  of  the  laiit  Heetlan.     '  1 
But  a  reference  shall   not  be  made,  of  ronrse,   upon  the  con- 
sent of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
dirorce  or  a  Beparation;  or  an  action  agai net  u  corporation,  to  ob- 


by  the  attorney -general ;  or  an  action  wherein  a  defendant,  1_  __ 
affected  by  the  result  of  the  trial,  is  an  Infant.  In  a  case  speci- 
fied In  this  section,  where  the  parties  consi'Dt  to  a  reference,  the 
court  may,  in  its  discretion,  grant  or  rernne  a  reference;  and, 
where  a  reference  is  granted,  the  court  muHt  designate  the  referee. 
If  the  referee,  thus  <leBigDated,  refuses  to  serve,  or  it  a  new  trial 
of  an  action  tried  by  a  referee,  so  deoignateil,  is  granted,  the 
court  mitst.  upon  the  application  of  either  party,  appoint  another 
referee. 

Id..  I  2T3;  li.  IBM,  Cb,  3IT.    In  ritert  Sfjit.  1,  18BB.    Se«  Bul«  n. 

I  1018.  CompBlaorj  referenec  for  Ihe  trial  of  Isnaeai  !■ 
irfeat  cues  I*  wtm-r  be  nuide. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  conaent  of  the  other,  direct  a  trial  of 
the  issueH  of  fact,  by  a  referee,  where  the  trial  will  require  the 
mlnation   of   a   long   occonnt.    on    either   f'-'~     --■"    ~-'-"    ~-' 


triable  by  the  conrt.  without  a  Jury,  a  reference  may  be  made, 
as  prescribed  in  this  aection.  to  decide  the  whole  issue,  or  aoy 
of  the  lasues;  or  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

Id..    IMrt  of   I  271,   Jtm'd. 

Am>Umi  to  Citr  Court  of  New  Tork,  U  ISM,  Ob.  SM,  I  3. 
I  X014.    ProceedlaaiB  wkcre  tb«  reference  !■  (or  trla,!  at 
part  of  (be  laanca. 

Where  a  reference  ia  made,  ns  prescribed  in  the  laat  section, 
(o  report  npon  a  specific  question  of  fact,  involved  in  tile  issae, 
and  the  determination  oC  one  or  more  other  iKsues  Is  necessary, 
in  order  to  enable  the  court  to  render  iudgmcul,  they  must  be 
tried,  either  before  or  after  the  filing  of  thp  r(  jiort.  ns  the  conrt 
directs,  and  either  by  a  inry,  or  by  the  court,  without  a  Jury, 
ns  the  case  requires.  Where  they  are  tried  by  a  Jury,  application 
for  jndgmsnt  must  be  made  upon  the  verdict  and  the  report. 

ttteUtBt*  tot  Hrt  of  oe.  Tna.,  1  ait. 
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I  lOlB.    CoB>9iilaor7  rcfereBee  n»on  qa«atl*aB  laslilnt- 

The  court  ma;  likewise,  of  Its  own  motion,  or  opon  the  appll' 
cfttioD  of  either  party,  without  the  conseiit  of  the  other,  dire<:t  a. 
reference  to  take  an  acoount,  and  report  to  the  eourt  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
jadgment,  or  where  it  is  neceaeary  to  do  bo,  for  the  information 
of  the  court;  and  bIbo  to  determine  and  report  npon  a  qaeation 
of  fact,  arising  ia  any  stage  of  the  action,  apon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

Od.  Ptoe..  i  an,  sobd.  3  ud  S.      Sm  {  12t2,  post. 

I  I0I6>   Referee  to  be  ■ttofb. 

A  refer«e,  appointed  as  preacribed  in  either  of  the  foregoinr 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testt 
mMiy,  be  awom  faithfully  and  fairly  to  try  the  Isenes,  or  to 
deteimiQe  the  questions  referred  to  bim,  as  the  case  requires, 
and  to  make  a  Just  and  tme  report,  according  to  the  beat  of  hla 
understanding.  The  oath  may  lie  admioistered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  partlee, 
whose  interest  will  be  atfocted  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee  s  oath.  The  waiver  may  be  made  by  written  stipiilatioD, 
or  orally.    If  It  ia  oral,  it  must  be  entered  in  the  referee's  mtnntc*. 

9  B.  B.  tSt,  i  44  (S  Bdm.  IMJ.  am-d. 

1  1017.  'WltBesaea  aattr  be  8«bpoeB>ed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ai^ 
pointed  as  preacrtbed  In  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,    I    4S,    (Dl'll. 

i  I018.    OenePBl  powera  »t  m  referee  apon  a  trtal. 

The  trial,  by  a  referee,  ot  an  issue  of  fact,  or  of  an  Issue  of 
law,  must  be  bpought  on  upon  like  notice,  and  conducted  la  like 
manner,  and  the  napers  to  be  furnished  thereupon  are  the  same, 
and  are  fumlsbed  in  like  maoner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  mal 
of  au  issue  of  fact,  the  referee  eierciBes  also  the  same  power  aa 
the  court,  to  allow  amendments  to  the  summons,  or  to  tba 
pleadings;  to  compel  the  attendance  of  a  witoess  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  eierciaeB  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  iBsiie  referred  to  him.  The  power*. 
conferred  by  this  gection,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

niM  thrH  MDlanoea  from  IM  ant  tbree  leDtBDns  o(  Co.  Proc.,  )  XTlI 
1^  nfUl«««r  ;s  iww.    Tie  Isit  fenWnes  bnl  0P«  iflfn  tfl  I  4«,  sBtt, 
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Upaa  1 


•liL    IAai'4,  IftMS.]     Raterev'a  Tcportp  wben  to  be  msAei 
ic«scBBc  af  fKllare. 

pou  the  trial,  by  a  referee,  of  an  Issue  of  fact,  or  an  Ibbu^ 
_.  ^K.  or  where  a  reference  is  made  as  prescribed  in  section 
oae  thoDssnd  und  fiftceu  of  tbU  act,  his  written  report  must  b« 
either  filed  with  the  clerk,  or  delivered  to  the  uttoruey  for  one 
of  the  pariiei!!.  within  sixty  days  from  the  time  when  the  cause 
ur  aialltr  in  liually  submitted;  otherwise  either  p&rty  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
tor  the  adverse  party,  that  he  electa  to  end  the  reference.  la 
■Bcb  a  i^se.  tile  action  must  thenceforth  proceed,  as  if  tbe 
reference  bad  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 
Ca,  Pnc..  laal  KDleon  at  |  373. 

■ed   dsBMCea. 

. ,    __    ..ler  Increased  de. ___ 

liven  by  statute,  the  dedcion  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  swarded  as  single  damages,  aitd 
direct  judgment  for  the  Increased  dauagea. 

to  f  IMt.  poM. 

I   Itni.      [Ant'd,    18BS.I      Decision    ol    coart    or    report    at 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  ls«nes  of  fact  or  law, 
where  a  aooauit  is  grunted,  mast  direct  the  final  or  interlocntoiT 
jadgmcDt  to  be  entered  tfaercopon,  and  in  any  such  cnjie  it  shall 
■gt  be  neceasary  for  the  coort  or  referee  to  make  any  finding 
of  tact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  arneud,  or  permitting  tbe 

artion  to  be  divided  ir   - --' ■■  — ^ 

mnains  to  be  dispose-  __. _.  _    . 

to  be  entered  if  the  party  in  fault  fails  t 
the  directions  given  or  terms  Imposed. 

S«Mllated  tot  Co.  Pioc.,  part  ot  |  287;  L.  IMQ.  < 


I  10XS.  (AmM,  1898,  1003.]  DeelslOD  of  coart  or  report  of 
referee  •»<>»  trial  of  tbe  vrbole  ■■■op  of  fact. 

Ttie  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
:unuil  and  the  couclusious  of  law,  and  direct  the  Judgment  to  be 
foiered  [hereon,  which  decision  en  filed  flhall  torui  part  of  the 
judgment  rcill.  In  an  action  where  the  costs  arc  in  the  dittcretioa 
•f  the  court  the  decisinn  or  report  must  award  or  deny  costs, 
■od  if  it  awards  costs  it  must  designate  the  party  to  whom  tha 
mni  tu  be  taxed  are  awarded. 

L  nee.  ch.  MO;  L.  ll>0.1.  rb.  85.     See  |  UM. 

I  laOS.  (Added.  1004.1  Partlen  may  re«nlre  coart  or 
reierec  to  itclemlae  particular  qncotloan.. 

Before  the  eaose  is  finally  submitted  to  the  court  or  the  referee, 
«f  within  sucb  lime  afterwards,  and  before  the  decision  or  re- 
tort is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
^ber  patty  may  submit,  in  writing,  a  statement  of  the  facts. 
vUA  he  deems  established  by  the  evidence,  and  of  the  rulings 
•  TUlt  wOKl  iDtenm  by  error  1"  ODgrumili* 
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□poD  QuestioDa  of  law,  which  he  desirei  the  court  or  tbe  referei? 
to  make.  The  statement  must  be  in  the  form  of  dtstiuct  propo- 
BitioiJB  of  law,  or  of  favt,  or  both,  separately  staled;  each  of 
which  must  be  niimbert'd,  aod  bo  prepared,  with  rcspi'Ct  to  itx 
lergth,  and  the  subject  aud  iihraseology  thereof,  that  the  <-ourt 
or  referee  may  couveiiienlly  pass  upon  it.  At  or  before  tht-  time, 
wheo  tbe  decisiop  or  report  is  reiidi-red,  the  court  or  the  referee 
must  note,  in  the  inarEin  of  tbe  Btatemeot,  the  manner  in  whieh 
each  proposition  has  Iieen  disposed  of.  and  must  cither  file,  or 
return  to  tbe  attorney,  the  statement  thus  noted:  but  ao  omis- 
aion  BO  to  do  does  not  affect  the  yalidity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  tbe  court  or  referee  to 
find  any  request  thus  suhmitted. 
L,  1004.  ch.  4B1.     In  etteel  Sept,  1.  IBM. 

I  1024.  ttnBllflcstloDS  of  a  rcfei-ee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objections;  and  no  |>eraoD  shall  be  so  appointed,  to  whom  all  the 
parries  object,  except  in  an  action  to  annnl  a  marriaee,  or  for 
a  divorce,  or  a  separation.  A  jud^e  cannot  be  appointed  a  ref- 
eree, in  an  action  brought  in  the  court,  of  which  he  is  a  jiiilec. 
except  by  tbe  written  consent  of  the  parties:  aud,  iu  that  case, 
he  cannot  receive  nnj  compensation  as  referee. 
Co,  itm„  mn  of  i  !T3. 

I  IftZS.  ScTcral  refereea  may  be  appolateil. 

Where  the  eonrt  is  aiithoriied  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.     And  where  a   refer- 
ence is  made  b;  consent  of  the  parties,  thef  may  aetcct  any  num- 
lier  of  referees,  not  exceedlnir  fire. 
SubitKutr  for  Co.  Pnio.,  p»rl  of  {  2T3. 

I   inzo.   Prvceedlnca  FCKHlBlcd   -nh^re   there   are   acrernl 

Where  the  reference  is  to  more  tlian  one  referee,  all  muM  meet 
loRetber.  and  hear  all  the  alienations  and  proofs  of  the  partlew: 
but  a  [nujority  may  appoint  a  time  and  place  fur  the  trial,  deciile 
nuy  question  which  arises  upon  tbe  trial.  Kiicn  a  report,  or  aettle 
u  ease.  Either  of  them  may  admiuiNler  an  oath  to  a  witneoH: 
aod  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
Z  R.  3.  3M,  i  48  (2  Kdm.  3M). 
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TRIAL  JUROHS. 
TTELX  UL 


AtUriu  1.  QiMliacstloni   "Pd   PieiDptlons  of  trtal  loro™. 

S.  Mad«  at  nlccllDf,  dreMlnc.  and  prociuinc  tbe  mtteodi 

a.  UoiIc  or  ntlklas  mid  ptocurlng  ■  tpMlal  Jury,   and  ot 
fonlgn  jiur- 

ARTICLB    FIRST. 

QttaJ%fication8  and  esxmptums  of  trial  jurorB. 

Sw.  toz;.  Qoaiumtloai   of    tHal    Jnnn. 


_  ™pulSlt'offi 

•.  P«*»*  entitled  to  cUlm 


lOtt.  Wbra  J 

ton'.  Application    ot    llili    artltlo,    ai    reapMla    New-Tork    lod    Klnff 


1.  A  mnic  citiien  of  the  United  Slates,  and  n  rcaidont  of  the 

2.  Not  lew  than  twcDty-one,  nor  more  than  Boveuty  yean  o( 
age- 

3.  Assessed,  for  personal  properly.  belonginE  to  him.  tn  his 
own  right,  to  the  amount  of  two  biindred  and  fifty  dollarB;  or 
the  owner  of  a  freehold  estate  in  real  property.  sltQated  in  the 
eonnty.  t)elon£inK  to  him  in  his  own  right,  of  the  valae  of  one 
hundred  and  fifty  doilare:  or  the  hustiand  of  a  woman  who  is 
tbe  owner  of  a  like  freehold  estate,  belonging  to  her,  in  her  own 
richt. 

4.  In  tbe  poesession  of  his  natnral  faeultiei,  and  not  Infirm 
ar  derrepit. 

R.  Free  from  all  legal  enceptlons;  of  fair  chaiucier;  of  approved 
tittfgrHr:   ot  sound  judgment;   and  nell   informed. 

:  S.  S.   111.  I  13  (2  Edm.  42SJ;  L.   180e,  eh.   321. 

i  1028-      AddllloBBl  provlalon   reiiPEOtlnK  property  qnall- 

Bnt  a  person  who  was  assessed,  on  the  last  axsegsment-rott  of 
the  town,  lor  land  In  his  poHHeosion,  held  under  a  contract  for 
tbe  purchase  thereof,  upon  which  improTements,  owned  by  him. 
hare  been  made,  to  the  valne  of  one  hundred  and  fifty  dollars, 
is  qualified  to  serve  as  a  trial  juror,  although  he  does  not  poiwas 


I  10S».     CeplalB  pttbllc  oflcem  illiiaiiBlinrd. 

Each   «f   the   following  officers   is   disqualified   to   scrre   as   a 
trial  juror: 
1.  The  goTeroor;   the  lieu  tenant-govern  or;   tbe  governor'a  pri- 


f  1030  EXEMPTIONS.  c.  10.  t.  3.  a,  I 

2.   The  Bwrctary  Of  State;  the  comptroller;  the  State 
thp  attorney -general;   the  State   enKineer  and   surveyor; 


iBBloner;   on  inspector  of   Stale  prisonB;  a  canal   nppraU 
■itenrii    --..■■--!         ..  .... 

:  «nd  tfii;  deputy  of  eaefi  officer,  specified  in  this  subdiTi'aron. 


-,._ —   ..--,, -— -■  prist-...   _   

the  HU  peri  n  ten  dent   of   piibllc   innt  ruction;   the   Riiperintendei 
the  bank  departQient;  tile  Hiiperiutendent  of  the  intinraace  depart 


3.  A  member  of  the  legialature,  during  the  HclBaion  of  the  house, 
of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 
a.  A   Rl)eriff.  nnder-sheriff,  or  deputy -she  riff, 

0.  The  clerk  or  depnty-derk  of  a  court  of  record. 

Sh  I   ID34,   IHilt. 

I  I080.  PeraOMB  eatltlpd  to  cIbIbi  nemptlon  (Ton  acrvlcr. 

Each  of  the  following  persona,  although  qualified,  in  entitled  to 
exemption  frum  Herviee,  aa  a  trial  juror,  upon  his  claiming  ez> 
emption  therefrom; 

1.  A  clergyman,  or  a  minister  of  any  religion,  oHiciating  as  such, 
and  not  following  any  other  calling. 

2.  A  reaidcut  officer  of,  or  an  attendant  asaiHtant,  teachpr,  or 
other  peraon,  actually  employed  in,  a  State  asylum  for  lunatic*, 
idiota,  or  habitual  drunkards. 

3.  lAiB'd,  iSfMi.)  The  apent  or  warden  of  the  State  jjriaon:  the 
keeper  of  a  county  jail;  or  a  person  actually  employed  in  a  Slute 
prison  or  county  jail  and  the  keeper  of  every  alms-house. 

4.  (An'd,  i»A4.]  A  practicing  ph.TMicinn  or  aurfrfon.  having 
patients  requiring  hia  dally  profeHsloual  attention,  a  iicensed  phar- 
I'lacist  actually  eugagcd  in  his  professiou  na  a  means  of  livelihood, 
:.  duly  registered  veterinary  surgeon  actually  engaged  in  his  pro- 
feaoion  aa  a  means  of  livelihood,  and  a  duly  liceuaed  embalmec 
actually  engaged  in  his  profession  as  a  means  of  liyelihood. 

U  IBM,  cb.  lie.    Id  etrrct  Sept,  1,  ie04. 

B.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  tha 
practice  of  the  law,  aa  a  meani  of  livelihood. 

6.  A  professor  or  teacher,  in  a  college  or  academy. 

7.  A  peraon  actually  employed  in  a  glass,  cotton,  linen,  woollen, 
or  Iron  maoiifactiiriug  -cuiiipiiuy,  by  ihe  year,  month,  or  season. 

8.  A  superintendent,  engineer,  or  eolleclor,  on  a  canal,  author- 
iied  by  the  laws  of  the  State,  which  is  uctuoily  constructed  and 
navigated. 

9.  A  master,  engineer,  assistant -engineer,  or  fireman,  actually 
employed  upon  a  steam  vessel,  making  regular  tri|)B. 

to,  lAm'il,  I90Z.1  A  BUperiDtendeiit,  conductor,  or  engineer, 
employed  by  a  railroad  i-uinpaujk',  other  than  u  street  railroad 
<'[>mpuuy;  ur  au  operator  ur  asKistuut  opi>rator,  employed  by  a 
pn'HS  nsHoeiatlon  or  a  telegraph  couiiiany;  who  is  actually  duiug 
duly  in  an  office,  or  along  the  railroad  or  telegraph  Uue  of  the 
company  or  nsHuciation,  by  which  he  is  employed. 

L.   IIJIIS,   rh.   2111.     In  rlTfl'l   ai>pt.   I.   leiis, 

11.  An  offi,-er,  non-eommisHioned  olHeer.  mtisiclan.  or  private 
of  the  national  guard  of  the  Sliile.  peiforuiing  military  duly; 
or  a  person,  who  has  been  honorably  di  sell  urged  from  the  national 
gunrd,  after  five  years'  service,  in  either  cnpncity. 

12.  A  person  who  has  lioeu  honorably  discharged  from  the 
military  forcea  of  the  Slate,  after  ai'ven  yenra'  failhful  service 
therein.  Rut  In  order  to  entitle  a  person  to  exemption,  under 
this  subdivision,  his  service  niiisl  have  liren  performed  before 
the  2;id  day  of  April,  lsi(2,  either  ss  n  Rciiernl  or  staff  officer, 
or  as  an  othcer,  non-itoniniisHioiied  oHieer,  musician,  or  private. 
In  a  tmiformed  battalion,  company,  or  troop  of  the  militia  of  the 
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8t*te,  and  snaed,  uniformed,  and  equippod,  nccordlnt  to  law; 
or  s  portion  thereof,  during  that  period  and  in  that  cniiaeity, 
and  the  remainder,  since  the  23d  day  ot  April,  1862,  aa  a  membef 
of  the  national  gotird  of  the  State. 

13.  A  member  of  a.  firo  company,  or  Gre  department,  duly 
organized  according  to  tbe  ]a\vn  of  the  State,  and  performing 
hia  datiea  therein:  oi  a  person  who,  after  faithfully  HerrlnK  6i6 
nieceaalTe  years  in  aiich  a  fire  company,  or  fire  department,  ha> 
been   honorably   dtecharK"3   there/rom. 

'  14.  A  duly  lieensed  engineer  of  steam  boiler*,  actually  etn- 
ployed  fta  aueh. 

15.  A  person  otherwise  speclBlly  eiempted  by  law, 

I  B.  B.  41S.  I  St,  IDMa.  4.  B.  a.  T,  md  8,  mid  I  SE.  ■nbd,  1  (2  Kdm.  UI). 
Ud  li.  IMI,  A.  21S  (3  Eflm.  TCB);  U  isao,  ch.  613:  L.  ISM,  Cb.  Ma.  In 
tMtcl   Sept.   1.   ISM. 

I  1031.    [AB*d,  1886.]      Bvldeaee  of  czemptlan  In  earbUa 

The  evidence  of  the  right  t»  ezemptloo,  aa  preacrlbed  In  th« 
laat  aection,  is  as  follows: 


Under   BUbdlTiaioc 
■nperintendent  or  othe:   ^.^^. , 

2.  Under  subdivision  third  thereof,  the  certlfieate  of  the  warden 
or  other  principal  officer  of  the  State  priaon,  or  the  aheriB  of  the 
mnnty,  aa  the  ease  require*. 

3.  Under  Bnbdlvision  eleventh  thereof,  where  the  applicant  la 
a  non-commissioned  officer,  musician,  or  private,  in  a  company 
or  troop  of  the  national  guard,  the  certificate  of  the  commanding 
officer  of  the  company  or  troop,  accompanied  with  proof  by 
affidavit  of  the  genuincneae  of  the  eiKnature  thereto. 

4.  Under  the  last  clause  of  Bubdivinion  eleventh,  or  under 
anbdlvlsion  twelfth  thereof,  In  the  diacretlon  of  the  court,  the 
dlacharge  of  the  person  from  military  service.  If  It  shows  tha 
tacts  entitling  him  to  eiemjition. 

5.  Under  the  Brat  clause  of  anbdlvlsion  thirteenth  thereof, 
where  the  applicant  is  nndtr  the  rank  of  foreman,  the  cerllficate 
of  the  foreman,  or  other  chief  officer  of  the  company  to  which 
the  applicant  belongs,  accompanied  with  proof,  by  affidavit,  of 
the  genuineness  of  the  signature  therivif, 

6.  Under  the  laat  clanae  of  nubdivision  thirteenth  thereof,  the 
certificate  of  the  chief  engineer  of  the  fire  depattment  ot  the 
city  or  village  where  the  service  was  performed,  or  ot  the  mayor 
or'president  'ot  the  city  or  village,  accompanied  with  proof,  by 
affidavit  or  acknowledgment,  of  the  gennineiiess  of  Ihe  signature 
thereot.  which  certificate,  so  proved,  accompanied  by  a  notice 
Indorsed  thereon  that  the  applicant  cinima  exemption  from  jury 
dnty  for  a  period  specified  thoreiD.  may  he  filed  in  the  office  of 
the  clerk  of  the  coiinly  where  such  npplicant  resides.  From 
the  date  of  such  filing  such  applicant  shall  not  be  liable  to  per- 
form any  juiy  duty  in  the  county  where  such  eerilficate  and 
notice  are  filed  during  the  period  upecifled  in  such  notice;  and 
the  county  clerk  shall  thereupon  erose  the  name  of  such  appli- 
cant from  the  Jury  lists,  and  destroy  the  ballot  before  drawing 
another  jury.  A  certificnte  specified  in  snbdiviaions  one,  two. 
three  and  five  of  this  section  must  be  dated  within  three  monthi 
prior  to  the  time  of  presenting  it.  and  filed  with  the  clerk  ol 
the  coort  to  which  it  is  presented.  In  case  the  certificate  and 
notice  provided  for  In  subdivision  sii  of  this  section  is  not  filed 
as  therein  provided  the  applicant  shall  not  be  entitled  to  exemp- 
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I  10S2.    When  Inror  to  be  dlncharicpd   from  Her-rlDK. 
The  court  must  diacharse   a   person   from   Bcrriog   as  b  trial 
jaror,  id  either  of  the  (ollowing  coseE: 

1.  Where  it  aatisfactoril?  appears  that  he  is  not  qaalified. 

2.  Where  it  Batisfactorlly  appears  tliat  he  is  exempt,  and  be 
claitne  the  iwneflt  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  Bpecifled 


,in^  i 


n  tliia  section,  the  clerk  must  destroy  the  ballot,  c 

Id.,  >ubiU.  I,  2  iDd  3.  nod  I  34. 

g  in33.    "Wlien  inror  to  be  ezcoaed  from  aervlac. 

Upon  satisfactory  proof  of  the  facia,  a  coart.  at  the  term  to 
which  a  perBon  ia  returned  na  a  trial  juror,  muat  excuw  him 
from  serving  during  the  ivhole,  or  a  portion  of  the  term,  in 
either  of  the  following  cases; 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other 
cItII  office,  the  duties  of  which  arc,  at  the  time,  inconsistent  with 
his  attendance  as  a  juror. 

2.  Where  he  ia  a  teacher  in  a  school,  actually  employed  ajid 
serving  as  such. 

3.  Where,  for  any  other  reason,  the  interests  of  the  public, 
or  of  the  juror,  will  be  materially  injured  by  hia  attendance:  or 
his  own  health,  or  the  health  of  a  meml>er  of  his  family,  reqairea 
h<H  absence:  or  he  is  temporarily  incapacitated,  for  any  reason, 
from  properly  discharging  the  dulies  of  a  juror. 

AVhere  a  person  is  eicused.  in  either  of  the  cases  apedfied  In 


I  10.14.    AvpUoa.lloB  of  thia  artlclp,  bb  respects  New-York 

Section  1020  of   this  act   applies   throughout  the  State.     The 
remainder  of  this  article  does  not  apply  to  the  city  and  conntf 
of  New-York,  or  the  county  of  Kings. 
Sh  tlU«  i  of  this  chspttr. 
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ASTICI^    BECOHD. 


DDtj  cl«ck  \o  destroy  old  bHlloti, 

1M2.  Wben  nod  bow  miiiT  jumn.  for  csniti  of  nmrd.  I 
1049.  NdIJw  or  dnnlDrc. 

104C.   Sheriff  or  POUUIT  JOdEP,   lh>[   ■pp&BrlllA,    to  DC  mr~'~ 

1046.   CurHln  offlwr.  rBjiilrei' -    ' 

IMT.  Uade  of  dtmwlnr  Jnioi 

1048.  Slierlft  lo  Mlfj  Juror 
10*8.  Appllcnu  to  h*  fi.rij1 
lOBO.  N>in«  of  Jumnt  win  h 

1062!  A  tblrd  Jurr  Ini  to  b€ 


lOei.  Proctcdiiifi  apon  » 


I  lOSB.    Certain  towa  offloen  to  nuke  llBts  of  trUI  Jaron. 

The  BnperviBor,  town  clerk,  and  asBesBora  o(  eaeh  town,  mniit 
meet  on  the  first  ModiIbt  of  Julj,  in  the  yi^nr  one  thousand  elKht 
bnndred  and  Berenty -eight,  and  in  each  third  year  theteaCter, 
at  a  place  within  the  town,  appointed  by  the  Bupcrvisor;  or,  in 
case  of  his  absence,  or  nf  a  vacancy  in  his  office,  by  the  town 
clerh;  for  the  purpose  of  making  a.  list  of  peraoiiB,  to  serve  aa 
trial  jurors,  for  the  then  ensuing  three  years.  If  they  fail  to 
meet,  on  the  day  specified  In  this  section,  they  muat  meet  as 
soon  thereafter,  as  practicable. 

3  a.  S.  411.  H  12  uid  IS  (2  Edm.  428).  consolKlited. 

•  to  be  takes  from 

Ac  the  meeting,  specified  in  the  Inut  Bccfion,  the  officers  preBent 
must  BCtoct,  from  the  last  atiBessniciit-rol]  of  the  town,  and  make 
B  lixt  of,  the  names  of  all  iM'rsons,  n-hom  they  believe  to  b« 
qualified  to  serve  as  trial  jurors,  as  prescribed  in  the  last  article. 
Id.,  Ont  cliDK  oC   I   ]>. 

r  llBtB  to  be  uade  aad  Clcd. 
Daplicate  llBta  of  tbe  names  of  the  persons  so  selected.  Bbowing 
the  place  of  residence,  and  other  proper  additlonn,  of  each  of  them, 
m»  far  aa  those  particuIarB  can  be  coiLvenicntly  aBcertaiued, 
must  be  made  out,  and  signed  by  the  offlcem,  or  a  majority  of 
them.    Within  ten  (tays  after  the  meetiug,  one  of  the  lists  mnet 
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be  trausmltted,  bf  those  officers,  to  the  count;  clerk,  and  filed 
by  him;  and  the  otber  must  be  filed  with  the  tova  clerk. 

2  R.  fi.  412,  i'JS  (2  Edm.  4SB}. 

I  10S8.    Conntr  cleric  to  B«k«  •&«  «*poBlt  ballota. 

On  the  first  Monday  of  Auguit,  after  the  liata  have  been 
transmitted  to  him,  tbe  count;  Herk  muat  prepare  saltable 
ballots,  by  writiiiK  the  name  of  each  person  thus  oelected,  aa 
contained  in  the  liats,  with  his  place  of  residi^uc^.  and  other 
additions,  ou  a  eeparate  piece  of  paper.  The  ballots  muat  be 
uniform,  as  nearly  as  may  be.  In  appearance;  and  the  clerk 
must  deposit  them  in  a  bo£,  kept  for  that  purpose. 
td.,  I  le,  aM  Uttar  hmll  of  |  20,  MBiidldit*d, 


each  ballot,  remninicr  !□  either  of  the  boiea  kept  by  hitn,  . 

containliiK  the  name  of  a  renident  of  a  town,  for  which  a  new 
list  haa  t>een  transmitted.  If,  for  any  reason,  the  Hat  from  a 
town  ia  not  received  by  the  count;  clerk,  b;  the  first  Idonday 
of  August,  he  shall  give  immediate  notice  thereof  to  the  town 
clerk,  and  it  must  be  transmitted  as  soon  therenftcr  as  prectica- 
Ue;  and  If  after  the  same  is  recfived  by  the  eonnly  clerk,  it  hna 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  notice 
to  the  town  clerk  and  a  copy  of  the  duplicated  list  on  file  in  the 
town  clerk's  office,  certified  by  him  to  be  correct,  or  if  that 
duplicate  Is  also  Inst  or  destroyeil  or  cannot  be  found,  a  new  list  to 
be  made  forthwith,  as  prescribed  for  making  the  oriKJnsl  list,  nuat 
be  transmitted  to  the  count;  clerk  as  soon  thereafter  as  practica- 
ble; and  the  county  clerk  must  prepare  new  ballols,  and  destroy  the 
old  ballots,  coDtaining  the  names  of  residcuta  of  that  town, 
immediately  after  the  receipt  by  him,  of  the  list  therefrom. 

M..   put  of  i  M,   (HI   td.   41T,    i  40. 


1 1040.    Jnrom  ao  returned  to  aen-e  («r  three  re^ra. 

Each  person,  whose  name  Is  contained  in  a  list,  so  traoMoilted, 
must,  unless  he  is  excused  or  discharged,  serve  as  a  trial  juror, 
for  three  years  from  the  first  Monday  of  August  of  that  year, 
and  thereafter  until  another  list,  from  bis  town,  is  recelTcd  and 
filed. 
Id.,  I  11. 

t  1041.  [Am'd,  1881.]  IVarda  of  cerlaln  cittei  to  be  con- 
sidered tawnm.      Rmlp  In  other  cities. 

B^h  ward  of  the  cily  of  Utica  la  cousidered  a  town  for  tho 
puriwses  of  this  article;  and  the  supervisor  and  oaseaaor  of  that 
ward  must  execute  the  duties  of  the  supervisor,  town  clerk 
and  assessora  of  a  town,  as  prescribed  In  tne  foregoing  sections 
of  this  nrtic':!,  except  that  a  duplicate  of  the  list  of  jurors  made 
by  them  mnat  be  filed  in  the  otflee  of  the  clerk  of  the  city.  In 
the  city  of  Albany  the  recorder  of  said  city  shall  perform  tl>e 
duties  imposed  b;  this  tide  upon  the  supervisor,  town  clerk  and 
BBsesBors  of  towns.  In  Albany  comity,  grand  Jurors  shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 
jurors  selected  for  said  county  in  the  same  manner  aa  petit 
jurors,  and  hereafter  no  separate  list  ot  grand  jurors  shall  be 
prepared  for  said  count;.  In  each  n(  IIig  other  cities  of  the  State 
:he  like  duties  must  be  performed  by  the  officers,  and  in  the 
manner  prescribed  by  law.     A  city,  wberein  two  or  more  as- 
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E^SKors  are  eiecled  fot  tho  entire  city.  Ih  coDBidered  s  t'tivu  for 
the  pnrpoBpn  of  this  article,  except  where  the  officers  who  are 
to  perform  the  duticn  <>t  the  KaperviBor,  town  clerk  or  aiuwBsnr, 
SH  prescribed  in  this  article,  are  specially  defltgnated  by  luiv. 

{  1042.  [Am-d.  ISOB,  10O4.}  Whm  snd  kow  mittmr  Ivrorm, 
for  coDFta  of  p«eord,  to  be  dFBwn. 

On  a  day  desiKoated  by  the  county  clerk,  not  less  than  four- 
teen nor  more  than  twcriity-one  days  before  the  day  appoioted 
for  bolding  each  trial  term  of  the  auprem?  eourt;  or  of  the  cuuuty 
court,  ejcccpt  a  term  designated  for  the  hearing  and  decision  of 
motions  and  trial  aud  other  pro<'eedinK<i  wlthont  a  jury;  or  of  a 
inayor'B  or  recorder's  court,'  at  which  issneB  are  triable  by  a  jury; 
or  OD  the  day  to  which  the  drawing  is  ndjoamed.  as  preacrlbed 
in  section  ten  hundred  and  forty-five  of  this  act.  the  clerk  of  the 
county,  in  which  thp  term  ia  to  be  held,  in  case  such  county  coii- 
taiuR  lent  than  one  hundred  thousand  InhabltantB,  muPt  draw  the 
natnen  of  thirty-Bi:(  persons,  and  in  comities  conlairinit  one  tnii- 
dnM]  thnnsand  inhabitants  or  over,  Ihe  names  of  forty-eight  per- 
sons, and  any  additional  number  ordered  according  to  law,  to 
ficr»<'  as  trial  Jurors  at  the  term. 
I.,  ises.  c-b.  MS;  L.  IBOt,  ch.  fllS,    In  earct  Sept.  1,  IMM. 

I  I4I43.    [Am'il,  ISSfi,  ISM.]    Notlfie  at  drawinc. 

At  least  six  days  tiefure  the  drawing,  the  county  clerk  must 
publish  a  notice  thereof,  in  a  ncwiipaper  piibliehed  in  th«  county, 
if  there  is  one:  or.  if  there  Is  none,  he  must  nffir  a  notice  thereof, 
on  the  outer  door  of  the  building,  where  the  term,  tor  which 
the  jurors  are  to  be  drawn,  is  apininted  to  be  held.  lie  mutt 
also,  at  least  three  days  before  the  time  appointed  for  the 
drawing,  cause  notice  thereof  to  he  serTcil  upon  the  sheriff  of 
the  county,  and  niwu  the  county  jndge,  or,  in  case  of  his  absence 
or  Illness,  upon  the  special  county  judge,  or,  in  a  county  where 
there  is  no  specinl  county  judge,  iiimn  the  surrogate  r>r  Dpun 
any  justice  of  the  supreme  court,  resiiling  within  said  county. 

U    IBSG.    ch.   MS.    Id   eSHt  S«pt.    1.   ISM.    L.    IRW,   cb.    342. 

I   1044.   [An'd,  1890.)    Sheriff  and  c«tiiitr  i«dv  tn  attead 

At  the  time  so  appointed,  tlie  sheriiT  of  the  county,  or  his 
under-sheriti.  and  the  county  Juilge.  or.  If  notice  has  been  served 
upon  any  other  olTicer.  in  the  absence  or  illness  of  the  latler, 
OB  prescribed  in  the  Inst  section,  eirber  the  county  judge,  or  Ihat 
officer,  or  either  of  the  other  ofliccrs  mentioned  in  the  last  aection, 
must  attend  at  the  clert's  office  of  the  county,  to  witness  the 
drawing  of  the  jurors. 

I  1<MS.  [ABi'd,  180S.]  Sheriff  or  eonatr  l>4ce.  not  ap- 
peBrldK,  to  be  aKnln   nottfled,   cte. 

If  the  sheriff  or  under-shcriCf,  and  either  the  county  judge,  or.  In 
n  case  sijccified  in  the  last  two  si-ctions,  an  officer  in  place  of  the 
inunty  judge,  do  not  appear,  the  ckrk  must  adjourn  tne  drawing 
of  the  jnrors  to  the  next  day.  ('hereupon,  the  clerk  must  forth- 
with cause  to  be  served  npou  the  almeut  sheriff  or  county  judge, 
or  two  or  more  justices  of  pence  of  the  county,  noliw  to  attend 
the  drawing  on  the  adjourned  day. 
2  B.  S,  418,  I  ar.    In  rtlret  Sept.  1,  1S08.    I,.  1898,  eh.  34!, 

I  104«.    CcFtula  oncem  required  lo  fee  vresent  at  draw- 

■    If 
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jUBticeB   o(  the  peace   of  the   coantr,  appear  at   the  adjourned 
day,  but  not  otherwise,  the  clerk  must  proceed,  Id  tbe  presence 
or  the  officers  eo  appearing,  to  draw   the  Jurora. 
3  R.  a.  4ia.  I  Z8,  remodelled. 

I  X04T.  Modr  at  drBTTlBK  jBrara)  minute  at  drawtsK)  llBt 
to  be  delivered  to  aherlfl. 

The  drnwine  must  bp  cociluetod  as  follows: 

1.  The  clerk  must  shake  the  bo£  contaimng  the  ballots,  so  aa 
thoroughly  to  IuIk  them. 

2.  He  miiBt  then,  without  seeing  the  name  contained  in  any 
ballot,  publicly  draw  out  of  the  box  one  ballot;  und  continue  to 
draw,  in  like  maouer,  oue  ballot  at  a.  time,  until  the  requisite 
number  has  been  drawn, 

S.  A  minute  of  the  drnwini;  must  be  kept,  by  one  of  the  at- 
tendiug:  officers,  in  which  must  be  entered  the  oame  contaioed 
In  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  tlie  reqnisile  number,  the  name  of  a  per- 
son has  been  drawn,  who  Is  deiicl,  or  Insane,  or  who  has  perma- 
nently removed  from  the  county,  to  the  knowledfce  of  an  attending 
officer.  Bu  entry  of  that  fact  must  be  made  in  the  minute  of  the 
drawing,  and  the  ballot,  containing  ttiat  person's  name,  must  be 
destroyed.  Whereupon,  another  ballot  must  be  drawn,  in  its 
place,  and  the  name  contaiueil  therein  must  be  entered,  in  like 
manner,  in  the  minnte  ot  tbe  drawing. 

5.  The  same  proceedings  must  be  had.  as  often  as  necessary, 
until  (he  requisite  number  of  jurors  has  been  obtained. 

6.  The  minute  of  the  drawing  must  then  be  signed  by  the  clerk, 
*nd  tbe  other  altendinK  officers,  snd  filed  in  the  clerk's  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showinx  the 
place  of  residence,  and  other  proper  ndditiona.  of  each  of  them, 
and  specifying  for  what  court  and  term  they  were  drawn,  must 
be  made  and  certified  by  the  clerk,  and  tbe  other  attending  offi- 
cers, and  delirered  to  the  sbcriS  of  the  county. 

M..  I  29. 

I  10<8.  SherlV  to  aatltr  Japorm  sad  make  return. 
The  sberllf  must,  at  least  six  days  t)efore  the  day  apooioted 
for  holding  the  term,  serve,  upon  each  [lerson  named  iu  tne  list. 
personally,  or  by  leaviuK  it  at  hia  residence,  with  a  person  of 
proper  age  and  discretion,  a  written  notice  to  attend  the  term. 
He  must  file  the  list  with  the  clerk  of  the  court,  at  or  before 
the  opening  of  the  term:  with  a  return,  indorsed  thereupon,  or  an- 
nexed thereto,  under  his  hand,  naming  each  person  notified,  and 
specifying  the  manner  in  which  he  was  notified. 

Id.,  I  SO,  iDi'd. 

I  104&.  Amtlleant*  to  be  tiip»l*Ii«d  irltli  copies  «f  |arr 
lists. 

The  county  cli-rk.  or  the  sheriff,  must  furnish  a  copy  of  the  list 
of  trial  jurors,  drawn  to  attend  a  term,  to  any  person  applying 
to  him  therefor,  and  paying  the  fees  allowed  by  law. 

Id..  1  11. 

g  lOSO.    Ilnnies  of  Inrars  who  hifre  served,  to  be  kept  In 

After  the  adjournment  of  the  term,  at  which  trial  Jurors  have 
been  returned,  as  prescritHMl  in  the  last  section  but  one,  the  clerk 
must  deposit  the  ballots,  containing  the  names  of  those  who  at- 
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t<Hided  and  Betved,  in  another  bos,  kept  by  bim.  Tbe  baltoU,  cod- 
lainiDg  tbe  DBmes  of  those  wbo  aid  not  appear  and  serve,  wbich 
hare  not  been  deatroyed,  as  prescribed  in  article  first  of  this  titlf, 
mvsc  be  returned  to  tbe  box  from  wblcb  tbe;  were  taken. 

>   a.   S.  413.   I  3S. 

1  lOSl.  Jurors  to  be  drsTTB  from  that  box,  -wbea  Arat 
box  ta  rzha Baled. 

If,  at  the  time  of  drawing  trial  jurors  for  a  term,  there  is  not 
a  aofficient  nnmber  of  balJota  rt^maining  io  the  first  bos,  tbe  cleric, 
after  drawing  all  the  ballots  therein.  muBt  draw  tbe  necessary 
number  from  ibt>  second  box,  containing  tbe  names  of  those  jur- 
«rs  n'ho  hiLTo  before  served,  as  prescribe  in  the  last  section;  and 
must  continue  lo  draw  from  that  box,  until  new  lists  of  jurors 
BJV  transmitted  by  the  town  officers. 
10.,  in. 

I  l(Mt2.     A   third   Jary  box  to   be  kept. 

The  county  clerk  must  keep,  in  addition  lo  the  twe  boxes  speci- 
fied in  the  last  two  sections,  a  third  box,  in  which  he  most  de- 
posit dnpiicate  ballots,  containing  tbe  names,  with  tbe  proper 
addltioDB,  of  ail  persons,  selected  and  returned  aa  trial  Jurors, 
wbo  reside  in  tbe  city  or  town,  where  a  (rial  term  of  a  court  of 
tecord  is  appointed  to  be  held,  pursuant  to  law. 

L.  isei,  eb.  210,  I  1  («  Bdm.  040),  Bsi'i]. 

(  10R3.  'When  old  ballotH  ttaereln  to  be  destnkred  and 
aew  ballots  denoalted. 

The  ballots,  kept  in  the  third  box,  must  be  destroyed  by  tbe 
clerk,  end  new  ballots  must  be  deiMisited  therein  by  him,  at  tbe 
tame  time,  and  under  like  circum stances,  ns  prescribed  in  this 
article,  with  respect  to  ibie  destruction  of  the  old  bailoitB,  and 
the  depositing  of  new  ballotB.  in  the  first  box. 

I  10K4.    Jarora,  when  to  be  dnwa  fpom  tbird  bos. 

If  a  eofficient  nnmber  of  trial  jurors,  duly  drawn  and  notified, 
do  Dot  attend  or  canuot  be  obtained,  to  form  a  jury,  the  court 
may.  in  its  discretion,  direct  the  sheriff  to  draw  from  the  third 
box.  in  the  presence  of  the  court,  the  names  of  as  many  persons, 
as  the  court  deems  sufficient  for  tbnt  purpose. 
I.,  last.  I  1. 

I  loss.    Hon  ancta  Jnrori  to  be  aotlfled. 

The  sheriff  must  forthwUb  notify  esch  person  so  drawn,  and 
make  a  return,  as  prescribed  in  tille  fifth  of  this  chapter,  where 
talesmen  are  required  to  attend;  and  tbe  provisions  of  that  title 
*Wly  to  each  person  so  notified. 

Id..    1   3.     8h   port,    I   llTl. 

I  laan.  [A^'d.  isfiB.]  Joatlee  of  aaprene  eonrl,  or 
KmmmtT  Jndve,  laar  order  dratvlnv  oi  additional  Jnrora. 

A  joatice  of  the  supreme  court,  nppoinled  to  hold  a  (rial  term 
of  the  supreme  court,  may,  by  nn  order  nuder  bis  linnd,  direct 
that  such  a  nnmber  of  jurors,  as  be  deems  necessary,  not  exceed- 
ing twenty-four,  be  drawn  for  that  term,  in  addition  to  the 
thuty-six  jurors,  to  be  drawn  aa  preHCribed  in  the  foregoing  sec- 
tioD*  of  this  article.  A  county  judge  may,  in  like  manner,  direct 
the  drawing  of  a  like  additional  number  of  jurors,  for  a  term  of 
tbe  coantj  conrt.  to  he  held  In  bis  county. 

3  B.  8.  41T  a  Sdm.  434);  and  L.  18T4.  cb.  E2,  I  1  <e  Edm.  85S1;  L.  ISSB, 

a.  «fc  .  -_ 
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I  10B7.   FFooecdlBKB   npaii   ■■eh   or#er. 

An  order,  made  as  prescribed  In  the  last  eectlon,  nmat  be  deliT- 
ered  to  the  clerk  of  the  county,  in  which  the  term  ia  to  be  held, 
■t  least  twenty  days  before  the  day  appointed  for  the  com- 
meacement  thereof;  and  the  clerk  must  forthwith  file  it.  This 
article  applies  to  the  additional  jurors,  eo  required  to  be  drawn. 

3   B.    8.    *n.    %   42. 

F    irhBt    coarta,    kBd    tty 

At  a  trial  term  of  the  supreme  eourt,  or  of  the  county  court, 
an  order  me;  be  made  by  the  court,  requiring  the  ctcrk  of  the 
county  to  draw,  and  the  sheriff  to  notify,  any  number  of  triul 
Jurors,  specified  in  the  order,  which  the  conrt  d^ems  necessary,  to 
attend  that  term,  or  a  term  thereafter  to  be  held,  either  by  orig- 
inal appoint  men  t,  or  by  adjournment,  at  the  commencement 
thereof,  or  on  a  particular  day,  specified  in  the  order;  provided, 
however,  that  In  the  county  of  Albaoy,  unlpsx  otherwise  directed 
by  the  Justice  designated  to  preside  or  hold  the  term,  three  panels 
of  Jurors  of  thirty-nix  each  shall  he  drawn  for  each  and  every 
trial  term  of  the  supreme  court  appointed  to  be  held  In  said 
county;  the  presiding  justice  of  auy  trial  term  may  alfio  durinK 
the  progress  of  auch  term  order  an  additional  panel  of  jurarH  to 
be  drawn  for  aervice  at  such  term  or  Tor  any  part  or  portion 
thereof.  The  tbirty-six  trial  jurors  first  drawn  for  a  term,  or 
BDcb  otHer  number  iis  the  judge  appointed  lo  hold  or  preside  at 
the  term  directs,  must  be  notified  to  be  present  during  the  first 
bIx  days  of  (he  term,  and  the  thirty-six  trial  jurors  next  drawn, 
or  snch  other  number  rb  the  judge  dirocta,  must  be  notified  to  be 

S resent  during  the  next  six  days  of  the  term  and  a  like  number 
uring  each  succeeding  six  days.  The  Jndge  holding  or  preiiiding 
at  the  term,' may  in  his  rtlacrciion.  on  the  application  of  a  trial 
Juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of  Bervioe 
required  of  him.  The  judge  may  also  change  the  time  of  service 
of  a  Juror  to  a  later  day.  during  the  name,  or  a  subsequent  term 
of  the  court.  Rach  juror  whose  time  of  service  is  changed  to  a 
day  certain  must  attend  at  the  opening  of  court  on  that  day,  and 
thereafter  until  discharged,  without  fnrther  notice.  If  he  failj) 
so  to  do  he  Is  liable  to  the  same  punishment  as  If  he  has  been 
personally  notified  by  the  sheriff  to  attend  the  term,  and  to  be 
present  on  that  day.  The  dork  of  the  court  must  enter  in  a 
book  kept  for  that  purpoKe  the  name  of  each  juror  who  is  so 
excnsed,  or  whose  time  of  service  is  changed. 

L.  ISTl.  ph.  18,  pirt  nf  (  1.  aoKQairig  I^  IMO.  Ph.  409  (T  Edm.  733),  hb'J^ 
L.  IgOS.  pb.  946:  L.  1901,  pb.  1ST.     In  fBett  Seirtpmber  1.  10U1. 

I  10S9.  How  sack  Bddltloaal  Jarors  driiwB  BBd  BoUBed. 

The  clerk  must  thereupon  forthwith  bring  into  conrt,  all  the 
boxes,  wherein  ballots,  conlaining  the  names  of  trial  jurors  are 
deposited,  aa  prescribed  in  this  article;  and  must.  In  the  pres- 
ence (if  the  court,  publicly  draw  from  such  box  or  boxes  as  the 
court  directs,  the  nnmber  of  trial  jurors  wpecified  in  the  order. 
The  clerk  must  make  and  certify  two  listK  of  the  persons  so 
drawn;  and  must  file  one  list  in  his  office,  and  deliver  the  other 
to  the  sheriff.  The  sheriff  must  thereupon  Immediately  notify 
each  person  so  drawn,  to  attend,  as  .specified  In  the  order. 
b  ISIl,  cb.   la.  part  at  I  1,  am'd.  ,  . 
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I  lOOO.  [AB'd,  1895.]  Power  of  eonntr  Jadse,  «■  to 
sMcB^Baee  at  larara. 

The  coontj'  jodge  may,  at  the  time  of  dxaiTiiig  td&l  Jucon  to 
attend  a  term  of  the'  oount?  court,  make  an  order,  deBiguatlnK 
■  partif^lar  day,  during  the  term,  when  the  jurors  must  attend, 
or  two  or  more  particular  days,  npon  each  of  which  a  iiortion 
of  tbe  iurors  amat  attend.  The  sheriff  muat  thereupao  B«Clfy 
them  to  attend,  as  specified  in  the  order. 

U  law.  di.  »M 

I  lesi.  Powers  mt  *rvmtv  cowttx  olerk,  Mik«er  thla  Brttele. 

The  deputy  county  clerk  poasesges,  in  the  absence  of  the  county 
derfe  from  his  otOce,  or  from  tbe  sitting  of  a  term  of  the  court, 
the  [lowers  conferred  by  this  article  upon  the  county  clerk. 

I    loot.    Thin    artlale    boI    Kppltoable    to    new-York    >nd 

■!>■■    COBBtlcB. 

TbiB  nrticle  doM  not  apply  to  the  city  and  county  of  New-Xork, 
or  the  c«vnt7  ol  Kings. 
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8««.  ions,  WIiBt  raurla  may  order  ■  nwclil  juir  to  b*  atniek. 
1004.  Pirtj  obulnlnf  order  to  tfrt  clflt  diyi'  noUco. 
ID6G.  Uode  of  ttrlklng  Jnrr. 
1068.  Juron  »  flrewn  to  ie  notiOed  to  itUnd. 

lOasl  Proilalon  irbeie  clerk  or  CDHunluloiur  at  jomrm  I*  InlareatcO. 
low.  Firt7  npiilrfng  for  apecUl  lurj  lo  pur  oipeBM*. 
lOTO.  Copr  ol  order  for  tDrelarn  jur*  to  be  dellTcrsd  to  ■berlS. 
ion.  UnJa  of  obU1nla«  ■  foreign  Jni?. 

I  lOeS.     [Am'd.  ISftS.]      Wluit  coDFtH  mar  orfler  s  aprelal 

Where  It  apppHrs  to  the  court,  that  a  fair  and  impartial  trlnt 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  au  action,  peDding 
in.  the  aupreme  court,  cannot  be  had  without  a  etroclc  jury, 'or 
that  the  importance  or  inlricncy  of  the  caie  reonires  inch  a  jury, 
the  court  must  make  an  ordor.  upon  noliee.  directinfc  a  ■ptvial 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  muat  ' 
specify  the  term,  nud  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 
•Bi'd;L."l8«,'  cb.  M8.         "■  ■   "  »™  .   c  .         ,  er 

I  1094.  [Am'd,  180S.1  P«rtr  obtalalar  arder  to  «!▼« 
(■■ht  ^tmTm'  Botlse. 

UnlesB  the  order  apeciflee,  or  directs  the  officer,  who  is  to 
Rtrike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtalntns  it  mast  ^ve  at  least  eight  days'  notice  of  the  time 
when  be  wilt  attend,  before  the  clerk  of  the  county  In  which  the 
action  is  triable,  or.  if  it  is  triable  in  the  city  and  connty  of  New- 
York,  or  the  county  of  Kings,  before  tbe  cominlotioDer  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 
L.  isse,  cb.  S4e. 

I  lOeS.    [Am'd,  1STT.1      Mode  of  atrlklBK  Javr. 

At  the  tirne  appointed,  the  clerk,  or,  in  his  absence,  the  depnty* 
clerk,  or  tbe  commiBsioner.  ab  the  ease  renuiree,  muat  attend  ot 
his  oSce.  with  the  original  lista  or  books,  filed  or  kept  in  his  office, 
aa  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liahle  to  serve  as  trial  jurors:  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  muat  strike  a  trial  Jury, 

1.  The  clerk,  deputy-clerk,  or  commisHloner,  must  selpet  from 
the  lists  or  books,  the   nam^s   of  forty-eieht   persons,   whom   he 

.  deems  most  Indifferent  between   the  parties,   and  best  queliOed 
to   try   the   issue;   and   muat   make  and   certify   a   list   of   those 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  l>»  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
rouQBcl  may  then  strike  iherefrom  one  name:  and  so  alternately, 
nntll  each  party  has  stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  (he  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 

871 
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4.  Tbe  cierk,  di^pnty-clcrk,  or  oommleHioner,  mQBt  therenpoti 
make  out  a.  list  of  the  cinnieB  of  the  twentf-fouT  pertong  uot 
stricken  imt,  and  must  crrtify  that  it  is  a  correct  list  of  the  per- 
V>iiK,  tlrnnn  to  gorve  as  jiirora.  pursuant  to  the  order  of  tbe  court. 
He  muHt  immediatelr  dellTor  the  llHt  no  certified,  and  a  certified 

•opr  of  the  order,  to  the  aherift  of  the  county.  If  the  lUt,  (row 
"(oy  ward  or  town,  cannot  bi:  found,  the  clerk  must  make  a  new 
"Wt   froui  the  ballota   then   in   use   for  jurors   for  that   ward   or 

own,  and  must  use  that  liet,  upon  atribing  the  jury,  ia  place  of 

lie  original  lint. 
>  B.  S.  us,  i  M.  u  arn-d  by  L.  ISTS,  eh.  SO. 

i  lOea.    JnroPHi  ao  draTrn  to  be  notllled  to  sttenll. 

The  sheriff  must  notifj-  the  persons  whose  names  are  contained 
tn  the  list;  and  must  return  Ibe  names  of  tboie  notified,  to  the 
term,  at  which  thej  are  retjuirod  to  attend,  as  prescribed  by  law 
for  DOtifying  and  returning  ordinary  trial  jurors. 

Id.,  I  40.    Sh  L.  ISea,  ch.  322.  I  sa,  u  modiaed  bf  L.  ISIS,  cb.  ISO,  I  1. 

}    10«T.      [Am'd,    1S9B.]      Japr    to    be    foraaed    •■    l>    other 

1  nolifinl   and   attending,  a  jury  must  be 

._.    . —  _Jid  the  iSBue  inuai  be  tried,  as  preHcribed  in 

mis  chapter  with  respect  to  an  ordinary  jury  trial.  'I'he  covirt 
has  the  same  power  to  excuse  or  diseharue  a  juror,  and  lo  cause 
additional  Jurors  to  be  drawn,  or  talesmen  to  attend  an  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  Its  discretion,  set 
aside  an  additional  juror  so  dmwn,  or  a  tolPHman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  but  neither 
pArtj'  Bhall  have  more  than  two  peremptory  challenKCS. 
L.  ISOB,  ch.  M6. 

I  loes.  [An'd,  16S4.1  PrsvUloa  where  olerk  or  oob- 
Mila«l*Bcr  of  Jvrora  !■  iDterested. 

If  It  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  mode,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  la  not  indifferent  between  them;  the 
conrit  roust  appoint  twb  disinterested  perKoos  to  strike  the  jnry; 
and  the  coart  may.  In  its  discretion,  in  any  case  appoint  two  such 
perBons  to  strike  such  jury.  The  persons  so  appointed  possesB, 
for  the  parposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurori. 

Id.,  i  Si:  !•.  ISM,  ch.  wo. 

I  lOOS.    PBrty  Bpplrlav  for  Bpectal  ]nrr  to  p«r  cxpeBseii. 

The  eipenae  of  striking  a  special  Jury  must  be  paid  by  the 
party  applying  tor  it,  and  shall  not  be  taxed  In  the  costs  of  tbe 

Id..  I  sa. 

I  lOTO,     Copy-  of  order  tor   CoretsK  )ary   to  be  dellTered 

Where  an  order  for  a  trial  by  a  foreign  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sbcriS  of  the  county, 
from  which  It  ia  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commisslouet  of  jurors,  at 
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leMt  twent;  daja  before  the  first  duy  of  th«  term,  at  which  the 
loreifB  jury  ia  tequlred  to  atteud. 

1  B.  a  410.  I  10  <S  Bdm.  437). 

I  lOTl.    Hade  «f  obtBlnlna;  >  tor*lg»  Jnrr, 

Tbe  clerk,  or,  Id  the  county  of  Kiuga,  tbe  commiairiaiier,  tw 
whona  the  notice  is  giveo,  tuiiGt  draw  the  names  of  twenty-four 
LiersoDB,  in  thi-  Mime  mnnnor,  nnd  in  preeeDce  of  the  same  officers. 
ii«  prescribed  by  law,  with  respMl  to.ofdiuary  trial  jurors:  escept 
that  notice  of  tbe  drawing  need  not  be  published.  A  certified 
list  of  the  names  draivn  must  be  deiiTered  to  the  sheriff,  who 
mimt  notify  each  person  drawn,  and  make  H  return,  aa  in  ait 
i>rdlnnry  case. 
Id.,  f  II, 

IS  sn 
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DELINQt'ENT  JUBOBD. 

'  ABTICLB   POURTH. 

Penaltiea  for  wM-atlendaMce. 


fOTfl.  Prorttdlnm  upon  return  at  npb  ara«r. 

10T7'  Wtwn  pnc^ediDg*  Ed  »ar«. 

KJTB.  TUto  ■mtU  DM  Bpcaicable  to  WewYoik  ud  Klaf-,  orantlo. 

{  lOTZ.  F^ne  io  be  lBipoae4  for  Bioa-attenABBee. 

A  poritou  duly  notified,  as  preBcribed  JD  Ibis  tltlf,  to  att^Dd  k 
tprtn  of  B  court  of  rerord,  as  a  trial  juror,  who,  wltbouC  renaon- 
■blp  cause,  neglect*  to  attend,  aroordJnit  to  the  uotlpe,  shall  be 
fiupd  a  sum,  not  Ibhs  than  teu  dollars  nor  more  than  tweikty-fiye 
dollars,  for  each  day  that  be  so  Defects  to  attend. 

S  R.  a.  410.  I  32  (Z  Edm.  432),  iin'd. 

I  10T3.  Order  to  skoir  eaaac.  wbem  fmror  wu  mot  per- 
■•■ullr   BO(iae«. 

Whfre  it  appears,  by  the  return  ot  the  sheriff,  that  the  deJiD- 
qtient  was  personally  notifipd  to  attend,  the  fine  may  be  Imposed 
hy  the  court,  at  the  term  which  he  was  required  to  attend.  But 
where  it  appears,  by  the  return,  that  he  was  notified,  by  leavinR 
the  notice  at  his  realdence,  the  conrt  must  eause  an  order  to  bp 
entered  in  its  minutes,  requiring  him  to  show  cause,  on  the  first 
day  of  the  next  term  of  the  conrt,  why  a  flue  ^ould  not  be 
■mpotied  upon  him. 

3  R.  a.  183,  I  ie  (I  Edm.  fiOE). 

I  10T4.  [An'd,  1800.]     I«.|  If  defaalt  waa  at  IfIbI  terai. 

It  the  order  is  made  at  a  trial  term  of  the  supreme  court,  IE 
may.  in  the  discretion  of  the  court,  direct  the  delinquent  to  show 
i-aose,  on  the  first  day  of  the  next  term  of  the  fonnty  conrt  of 
the  same  coanty. 

Ii   isss,  c3l  MS. 

I  107H.  Datr  al  elerk  uid  akeiiff. 

The  clerk  must  immediately  deliver  two  certified  copies  of  the 
order  to  the  sheriff  of  the  county,  who  must  serve  one  copy  on 
the  delinquent  personally,  and  return  the  other,  with  his  proceed- 
ings thereon,  to  the  term  at  which  the  delinquent  is  required  to 
show  cause. 

Id..    M  IB  and  19.  «in»l[dat«d,   witb  araendiKnti. 

g  lOTS.  Proe«edlii({B  upon  retarn  at  anoli  opdcp. 

If  the  sheriff  returns  the  copy  of  the  order  as  personally 
served,  or  if  the  delinquent  attends,  In  obedience  thereto,  the 
court  must,  unless  good  cause  is  shown  to  the  contrary,  Impone 
the  proper  fine;  otherwise  it  must  malie  a  further  order,  reqitlr- 
ina:  the  delinquent  to  show  cause  at  the  next  term,  why  the  fine 
shonld  not  be  imposed.  The  proceedings  onder  such  an  order  are 
the  aame  aa  under  the  first  order.    Similar  orders  most  be  made, 

1CT4 
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from  term  to  term,  and  ilmilar  proceedioga  taken,  autU  the 
delloqiieDt  is  peraonall)'  served,  or  attends  in  obedience  thereto. 
Id.,  t  30. 

g  lOTT.  Whea  proceedlDSB  to  ceaar. 

But  it  it  appears,  from  the  relurn  of  the  sheriff,  or  from  anj 
other  evidence,  that  the  juror  is  dead,  ur  inHaiie,  or  ban  per- 
manently removed  (mm  the  county;  or  if  u  satiMfactory  eicuxe 
ia  rendered  by  any  person,  in  his  behalf,  for  his  default,  tbe 
court  may,  in  its  discretion,  discontinue  tbe  proceedings. 

1  1078.  TUB  article  ast  ap»lteabl«  tto  Ken.VorIc  and 
KIUK>  eonatteB. 

This  article  does  not  apply  to  the  city  and  county  of  New- York, 
or  to  the  county  of  Kings. 


D,mi,.=db,Gooylc 


c.  to.  t.  4.  a.  1  JURORS  IN  NKW-TORK. 

TTTLB  IV, 

Trial  JoroTB  In  New-Tork  and  Kings  countisa;  mod*  of 
lecting  them,  and  of  procuring  their  attwdance. 

Artl«l«  1.  Prmliloii*  relitloi  to  trlil  Junin  In  tbe  cltr  ud  anatj  of 
Vsrk. 
2.  PnvlalDDa  relating  to  trial  jnrora  In  the  connty  ot  Elnfl. 

ARTICLE!  FIRST. 


QlullflHtlotUI 


wf'Sw^a  ™u1?''i*n»ltr  "orUgiM?!"' 


i  lOTfi.  daallfleatlouH  of  Irlal  larora. 

In  order  In  be  dunlifipd  to  nerve,  as  a  trial  }a. 
thp  city  and  county  ot  Xew-York,  ^  persopj 
1.  A  male  <'  ' 


a  at  the  United  Stntea,  i 


resident  of  that 
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2.  Not  lesB  than  twentj-aiie,  nor  more  than  8<'Tenty  year*  <)r  Agf. 

S.  The  owner,  in  hia  own  riaht,  of  real  or  peraoual  property,  ot 
the  Tshie  of  tn-o  hnndreil  and  tilty  drillnrx:  or  the  bubbnnd  of  n 
H'oDiuu  who  Is  the  owner,  in  her  own  right,  of  real  or  ixtsohhI 
lirnperty  of  that  value. 

4.  In  the  posseaslan  of  bis  natural  fneultlea,  and  not  infirni  or 
di-orepit. 

o.  Fee  from  all  legal  exceptions;  iDtelliffent;  of  sound  mind  and 
good  eharaeter;  nud  able  to  read  and  write  the  Bngllsb  laDSuagc 
II  nilera  taodi  Dglf . 

From  I^  lOTo.  t^b,  BSa.  li  4  ind  S,  tad  nbd.  1  of  |  fl,  iDi'd. 

I  1080.  Who  dvpnipd  ■  r«lil«Bt. 

A  person  dwelling  or  lodging  in  the  city  and  county  of  New- 
Yorh,  for  the  greater  part  of  the  time,  between  the  first  day  of 
October  and  the  thirtieth  day  of  June  next  thereafter  is  a  resi- 
lient of  that  eily  and  eounty,  for  that  jnry  year  within  the  ii 


I  108I.  [AB'd.  I8ML  ISmi.l    PeraoM*  rxrmpt  tniai  mrrrie*. 

■  Bither  of  the  following  persons,  although  qnalilied.  ie  entitled, 
to  an  excniption  from  service,  as  a  trial  juror,  upon  hia  claiining 
an  exemption,  as  prescribed  in  this  article: 

1.  A  clergyman,  or  a  minister  of  religion,  officiating  as  such, 
and  not  followiofc  any  other  calling. 

2.  [Am'd,  1904.]  A  practicing  |ihysician.  surgeon,  or  surgeon 
dentist,  having  patients  renuiring  his  daily  profesftiuDal  attention. 
not  following  any  other  calling:  a  licensed  pharmaceutiHt  or  phar- 
macist, while  actually  engaged  in  his  profeasiou  a»  u  nieaiDi  of 
livelihood;  a  duly  registered  veterinary  surgeon  actually  engaged 
In  bis  profession  as  a  mpans  of  livelihood,  and  a  duly  licenRed 
enibalmer  actually  engaged  in  his  profession  as  a  nieane  of  liveli- 

L.  I9M,  cb.  416.    In  ncen   Sppt.   1.    1S04. 

3.  An  attorney  or  counsellor  at  law.  regularly  engaged  in  the 
practice  of  the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public 
school,  not  following  any  other  culling,  or  au  editor,  editorial 
writer,  or  reporter  of  a  daily  newspaper  regularly  employi-fl  as 
such  and  not  following  any  other  vocation.     In  eliect  Septcmher 

1,  lato. 

5.  The  hfrider  of  an  office,  under  tile  United  SlateH.  or  the 
State,  or  the  city  or  county  of  New- York,  tvhooe  official  duties. 
at  the  time,  prevent  his  attendance  as  a  juror. 

G.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upon 
a  vessel,  making  regular  Crips;  or  a  licensed  pilot,  actually  ful- 
luwing  that  calling. 

8.  [Am'd,  IBOS.)  A  superintendent,  eondnetor,  or  engineer. 
employed  by  a  railroad  company,  other  than  a  street  railroad 
company:  or  a  telegraph  operator  employed  by  a  press  aasnciation 
or  a  telegraph  comp.iny,  who  is  actually  doing  duty  in  an  office  or 
along  the  railroad  or  telegraph  line  of  the  company  or  aasociation 
bv  which  he  i'  employed. 

L,  1902.  ch.  SM.     In  einrt  Bept,  1.  Itinl. 

9.  A  grand  juror,  or  a  sheriff's  juror,  for  the  year  selected  purv 
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10.  Any  officer,  iiDn-cominiMioDed  officer,  muaician,  or  private, 
ftctiuUly  aerrmK  In  a  brigade,  regtineat,  battuliou,  compnor,  or 
troop,  or  the  old  guard  of  the  city  of  New-York  or  of  the  tiationaj 
Koard  of  the  STBte,  UDlIonued  aod  equipped,  according  to  law, 
and  faithfully  performing'  his  duty,  by  making:  tbe  parades,  and 
attending  the  drills,  inspectlona,  and  reviews,  required  by  law; 
or  ■  general  or  alaS-officer,  actually  performing  duty  as  BBch;  or 
a  person  who  has  bevn  honorably  discharged  from  the  national 
guard,  after  fiye  years'  service  in  either  capacity. 

11.  A  person  who  has  been  honorably  diactiarged  from  th« 
military  forces  of  the  Slate,  after  seven  years'  faithful  service 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under  this 
•abdlTision,  his  service  must  have  been  performed  before  the  23d 
day  of  April,  IStKi,  etcher  as  it  geaeral  or  staff-officer,  or  as  an 
officer,  non-commissioned  uliicer,  musician,  or  private,  in  a  nnl- 
formed  battalion,  compuoy.  or  troop,  of  the  militia  of  the  State, 
and  armed,  nnifurmed,  and  eqnlpped,  according  to  law;  or  a  por- 
tion thereof,  during  that  period  and  in  that  capacity,  and  the  re- 
mainder, since  tbe  23d  day  of  April,  18(12,  as  a  member  of  tbe 
national  goard  of  the  Slate. 

Il!i.  A  person  who,  after  faithfully  performing  the  dutiM  of  a 
fireman,  in  a  fire  company  or  fire  department,  daly  organlacd 
according  to  the  laws  of  the  State,  for  five  succesalve  years,  ha* 
beeu  honorably  diseharged  ttierefrom. 

13.  A  person  who  is  physically  incapable  of  performing  Jury 
dntj",  by  reason  of  severe  sIckuesB,  dcafiieBs,  or  other  physical 
disorder,  fl) 

14.  A  person  holding  office  under  the  Are  or  police  department 
of  the  city;  or  otherwise  specially  exempted  by  law. (2) 

15.  A  duly  licensed  engineer  of  steun  boilers,  actually  employed 

Fn>mUmt,ch.9Bi,ig,Hiim'dML,ini,ii)i.sa.  ealxLawuan'dlDimi  tllPnai 
'  — "  -ii.a£iR.  (iiawL.ine;ck.Mi,aaaadTI;L.ian,<iii, UBii^ItM.c^lK. In 


1  1082.    Evldeaee  of  rl^kt  to  esemptfan  in  eeftalB  «aac>. 

The  evidence  of  the  right  to  exemption,  as  prescribed  In  the 
last  section,  is  as  follows: 

1.  Under  subdivitiiou  tenth  thereof,  where  the  applicant  Is  a 
member  of  a  compuny  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  nlHcer  thereof,  dated  within  three  months  of 
the  time  of  presenting  it.  Or  tlie  commissioner  of  jurors  may.  In 
Us  discretion,  reci'lve  the  ccrtitied  list,  speciHed  in  the  next  sec- 
tion, as  safficient  evidence  thereof.  Where  the  applicant  is  a  regi- 
mental officer,  or  a  Btaff-officer.  the  evidence  of  the  right  to  ex- 
emption Is  the  certificate  of  the  major-general,  or  other  officer, 
commanding  the  first  division. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant  has 
been  discharged,  or  under  subdivision  eleventh  or  tneltth,  the 
certificate  of  discharge;  and,  where  it  doen  not  show  all  the  facts, 
the  affidavit  of  the  applicant,  or  of  another  person,  acquainted 
with  the  facts. 

3.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both;  or 
any  other  evidence  Baiisfactory  to  the  commisRioner. 

4.  Under  any  other  subdiviKion  thereof,  an  affidavit  of  the  ap- 
plicant, or  an  affidavit,  satisfactory  to  the  comraissloner,  of  an- 
other person  in  his  behalf.  stntinK  the  facta,  entitling  the  ap- 
plicant to  exemption.  Each  certificate,  specified  In  this  section, 
must  be  accompanied  wllh  saliffiictory  proof.  Iiy  affidavit,  of  the 
genaineneu  of  the  signature  thereto;  and  each  affidavit  and  cer- 

an 
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tiGcate  mast  be  fil«d  with  the  commiBsloner  of  jurorv,  Hod  muat 
be  kept  open  by  him,  at  all  reasonable  tinii>B.  to  public  inspectlou. 

1.  ino,  eta.  630,  lubdi.  T  «ih)  S,  ivltb  imeDdiaEau. 

i  1083.  MlllMry  olBfserB  re«Blr«l  lo  certlfr  to  eoiaaiilB- 
■lOBcF  pcraona  pcrformtns  (nil  mllltaiFr  dntr- 

Tbe  captaiD,  or  other  commitiKliDK  oUiccr,  of  each  compau;  or 
troop,  iti  Ihe  fir«t  difisiOD  ol  the  national  guard,  muat  deliver  to 
the  commiBBioner  of  jurors,  on  or  before  the  firat  day  of  Julj  io 
each  ypar,  and  at  an;  other  time  when  he  niaj  require  it,  a  list, 
certified  by  him,  contHining  the  full  name  nad  residence  of  each 
member  and  oUicer  of  his  company  or  troop,  who  is  uuiformed 
and  equipped,  and  fsitlifully  performs  hia  duty,  as  prescribed 
in  sufaillviBion  tenth  of  the  last  section  bat  one.  No  other  name 
■thall  be  inserted  in  the  list.  The  liat  must  be  filed  in  the  com- 
mlasioner'H  ofHce.  The  major-general,  or  other  officer,  commaud- 
iDg  that  division,  must,  when  necessary,  isBue  orders  to  carry 
this  secliou  into  effect.  He  must  aleo  furnish  to  the  commis- 
woner  of  jurors,  wbeu  so  required,  a  list,  certified  by  him,  con- 
taining the  uame  and  resldeuce  of  each  oMcer  or  other  member 
of  that  division,  not  comprised  in  the  lisU  of  the  companies  and 
troops.  An  officer,  who  neglects  or  refuses  to  perform  the  duty, 
■pecified  in  tbis  section;  or  who  includes,  in  a  list  certified  by 
him.  the  name  of  a  person  who  is  not  described  in  tbis  section; 
or  who  gives  a  false  certiljcate,  in  a  case  specified  in  the  last  sec- 
tion; forfeits  the  sum  of  fifty  dollars  for  each  offence. 

Id..  I  31,   tni'il. 

I  10Ci4.  [Am'a,  IR&n.]  Jiir>-  yean  length  ot  Jarr  serrlec 
PF«alrcd  and  allo>ved. 

The  jury  year,  in  the  city  and  county  of  New- York,  commence* 
on  the  first  day  of  October.  A  person  who  has  actually  Berred. 
us  a  trial  juror,  in  a  court  of  record  of  the  State,  within  that 
city  and  county,  twelve  days  within  a  jury  year,  U  entitled  tu 
lie  discharged  by  the  court,  except  that  he  Rhnll  not  be  discharged, 
until  the  dose  of  the  trial,  in  which  he  is  serving,  when  the  twelve 
days  expire.'  A  person  discharged,  as  prescribed  in  this  section, 
is,  then-after,  during  the  same  jury  year,  ciempt  from  jury  ser- 
vice in  any  county  of  the  Stale;  but  in  the  city  and  county  of 
New-York,  a  person  so  rtiscba^eil  may  be  excused  for  the 
following  jury  yi'ar.  Where  Ihe  certificates  of  one  or 
more  clerks  of  the  courts,  made  as  preacribod  in  acclion  lOSD  of 
I  is  entitle 


this  act,  show  that  a  person  is  entitled  to  n  dischnrkic, 
BcrllnMl  m  this  section  "•"  .-"...n.i^i.^nn..  „»  i.if»»  ^,,ui  < 
<|ueBt,  certify  to  the  fj 


B  Of  record,  at  more  than  two  lermB.  in  n  Jur 
■  ■     -    — —    ■    —1.  IS,  • 


ch.  874,    la  effect  Uay  2 
I   10)45.  IVhea  eonrt  may  trmparaTll  r  cxeoar  Jaror  trom 

The  judge,  holding  a  term,  may.  In  his  diserction,  excuse  a  trial 
juror  from  servlee  nt  Ihnt  term,  fur  not  more  than  three  days  at 
a  time,  where  the  exicencieH  of  his  bUBineBB  require  his  temporary 
exemption. (1)  The  judge  may  also  disebarge,  for  the  term, 
one  or  more  jurors,  notified  and  attending,  whose  further  nt- 
leudance  is  not  reqiiiretl  for  the  trial  of  issues  at  that  term.  Or 
ho  may  discharge,  unlil  a  day  certain,  one  or  more  jnrors,  noti- 
fied and  attending,  whose  alteiidanee  will  not  be  rwiulred.  for 
the  (rial  of  issues,  until  that  day.  Each  juror,  bo  discharged 
until  a  day  certain,  must  attend  nt  the  opening  of  the  court  oa 
that  day.  and  thereafter  until  he  is  discharged,  withoat  turtbcr 


notice.    If  he  fails  bo  to  do,  he  is  liable  to  the  same  pauiabmeut, 
imd  tb«  same  proceedlDgs  muet  be  taken,  as  if  he  had  failed  to 
atteod,  at  the  time  fixed  in  the  notice  given  to  biiD. 
U>  I^  1870.  cb.  Baa,  part  of  |  1;  nnulDd«r  at  HcUoa  la  >ww. 

I  108«.  In  other  ekaea,  inror  (a  be  exenacd  amir  om  ahow- 
IbK  eertaln  taota. 

Bzcept  SB  preicribed  in  the  laat  scctio 
not  excuse  a  person,  liable  to  serve  as  a.  ■.»&!  jurur,  miu  uui; 
drawn  and  notified,  uutesa  It  ii  shovm,  by  the  oath  of  the  juror, 
or,  if  he  la  unable  to  attend,  br  the  oath  o(  another  person,  ac- 
quainted with  the  facia,  that  be  is  then  necesaarilr  absent  from 
the  city,  and  will  not  return  in  time  to  serve;  or  that  the  inter- 
eslB  of  the  public,  or  of  the  juror,  will  be  Diaterialiy  injured  by 
hia  attendance:  or  that  tie  is  physicall;  unable  to  serve;  or  that 
his  wife,  or  a  near  relative  oC  htmeelf  or  his  wife,  haa  recently 
died  or  is  dangerously  Bick.  Where  a  person  liable  to  serve  Is 
excused,  in  a  case  specified  in  this  section,  or  where  a  person, 
notified  to  attend  a  term,  as  a  trial  juror,  la  entitled  to,  and 
claims  an  exemotioo,  he  can  be  excused  only  by  the  iudge.  hold- 
inK  the  term,  wbtch  ne  tias  lieou  notified  to  attend.  Such  an  ex- 
cuse does  not  extend  l>eyoud  that  term. 

S  1087.  Jaror  fti^plyiiiv  to  ooDrt  to  be  exeaaed  iisiaat  pro- 
duce motlee.  «te. 

A  person,  who  has  lieen  notified  to  attend,  ai  a  trial  juror  ani) 
who  applies  lo  be  exeuned.  as  prescribed  in  the  last  section,  must 
t»'inE  the  notice,  it  he  has  received  it,  into  court,  and  present  it. 
in  open  court,  to  the  judpe:  or,  it  he  cannot  personally  attend, 
he  must  send  it,  Iiy  a  person  capable  of  maVlng  the  necpusary 
proof,  in  relation  to  his  claim  to  be  excused.  A  note  of  the  eX' 
<m8e,  and  of  the  reason  therefor  sltesti'd  by  the  judge,  who  must 
append  his  signature  or  his  inltinls  thereto,  must  slso  Ik  made 
upon  the  notice  to  attend:  or.  if  the  juror  has  not  brought  It  iuto 
courL'-Upon  a  separate  piece  of  paper;  which  must  t>e  transmitted 
lo  the  commissioner  of  jurors,  by  the  clerk,  aa  part  of  the  return, 
made  aa  prescribed  in  section  1089  of  this  act. 

Id.,  I  M. 

g  1068.   ScFTlee  In  a.  eoart  not  of  Fceordi  when  nn  rscnae. 
A  person,  serving  as  a  trial  juror,  elsewhere  than  in  a  court  of 
record,  is  excused  from  jury  duty  In  a  court  of  record,  only  dur- 
ing the  time  of  hia  actual  service  elsewhere. 

M.,   I  «. 

1  lOSO.  Clerk  at  court  to  «erlltr  (o  commlaa loner  ■■  to 
attendnnee,  exenaea,  flnea,  etc.,  of  Jnrora. 

The  clerk  of  each  court  of  record  la  the  city  and  county  of 
New- York,  must,  within  ten  days  after  tbe  close  of  each  term,  tor 
tvhicb  trial  jurors  have  been  drawn,  or  after  the  discharge  of  tbe 


trial  jurors,  if  they  are  discharged  t)efore  tbe  close  of  tbe  ti 
return  to  the  commissioner  of  jurors,  the  certified  cony  of  i 
minute  of  the  drawing  of  the  jurors,  received  from  the  sher 


and  the  sberifFa  return  thereto,  or  a  copy  of  each  paper,  certified 
by  tbe  clerk;  together  with  each  notice  or  other  pawr,  attested  by 
a  jadge,  as  prescrllied  in  the  last  section  but  one.  The  clerk  must 
also  deliver  to  the  commissioner  therewith,  bis  certificate,  specify- 
In^,  distinctly  and  in  detail,  as  follows: 
9T» 
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1.  Tbe  name  and  rosidence  uf  each  juror,  ivbo  attended  and 
■erred;  the  number  of  days  tbe  juror  attended  for  tbe  porpooe 
Af  Herrins:  aoi  the  nnmtier  of  daj-ii  be  actually  served. 

2.  Tbe  Dame  and  residence  of  each  juror,  who  wa*  excused  or 
4Ucbarf^;  with  the  renson  therefor. 

8.  Tbe  nsToe  and  residence  of  each  person  notlfled,  who  did 
dOt  attend  or  serTi?. 

4.  TUe  name  and  residence  of  each  person  fined,  and  the  dale 
«nd  amount  of  bis  fine,  unless  the  fine  has  been  remitted,  as  pre- 
tcribed'in  section  HOD  of  thin  act. 

The  return  and  certificate  must  he  filed  in  the  commissioner's 
office,  and  shall  not  be  nltered  or  corrected,  except  In  pursuaDce 
bf  an  order  of  the  court.  If  a  cierk  falls  to  make  a  complete  rc- 
tarn  and  certificate,  as  prescribed  in  this  section,  he  is  icnlltT  of  a 
contempt  of  tbe  court:  and  the  commUsioaer  of  jurors  must  instl- 
tnte  tbe  appropriate  proceediuKB  to  punish  him  accordingly. 

L.  1B7D,  ch.  Stb,  I  la,   mmodellid, 

f  lOAO.  CoiBHilHlviiBr  of  jBrors  to  aeleot  trl^  Jar«F«i 
Ua  ve  serai  poneea. 

Trial  jnrora  mnat  be  selected  by  the  commtssloDer  of  jurors, 
wlio  iDUSt  alone  decide  upon  their  qnn  11  Scat  ions,  and  exemptions, 
except  as  otherwise  expressly  prescribed  in  this  article.  But 
this  section  does  not  impair  the  right  to  challenge  a  particular 
juror  at  the  trial.  The  eommicBioncr  may  issice,  to  a  person  en- 
titled to  an  exemption,  a  certiticale  of  that  fact,  which  exempts 
the  person,  to  whom  it  is  granted,  from  jury  duty,  during  the 
time  hiiilted  therein.  He  must  keep  a  record  of  all  proce^nJings 
before  him.  or  in  his  ofiice.  He  is  entilW  to,  and  must  collect, 
tor  the  benefit  of  the  city,  for  a  copy  of  the  paper  furnished  hy 
him,  the  same  fees  as  the  clerk  of  a  court  of  record. 

Id.,  part!  of  it  T  Slid  24,  (wnialidaled  vKh  h.  IS*1.  eb.  4gG.  Psrti  at 
M  3  ><>d  11,  .IB'd. 

I  lOSl.  CaiB^laaloiieF  mar  apuotnt  aaBlatanta,  ete.|  wks 
■Bar  Bd^alatcr  oatha. 

The  commtasioner  of  jurors  may,  from  lime  »o  time  appoint,  and 
at  pleasure  remore,  one  or  more  assistants,  clerks  fn  his  office,  and 
meaaeDsers,  and  may  fix  their  compensation.  He  may  designate, 
in  writing,  an  assistant,  to  nltend,  in  his  place,  the  drawing  of 
jurors,  for  a  particular  term.  The  commisslouer,  or  each  as- 
Biatant,  whom  he  designates  for  the  purpose,  by  a  certificate,  filed 
in  the  office  of  the  county  cleric,  may  ndmltiister  an  oath  or 
affirmation,  In  relation  to  any  matter,  embraced  within  the  pr»- 
Tistons  of  this  article. 

Id.,  lart  af  |  3*. 

i   10V3.    All  pnblto   oOlfCFa   reqalred   lo  aid   the  eoai^da> 

The  president  and  commiseionera  of  the  department  of  taxes 
and  assessments,  the  police  comniisnionem,  and  all  other  pnbllo 
officers  In  the  city  of  New-York,  must  render  to  the  commis- 
sioner of  jurors,  all  tbe  asHlstance  in  their  power,  to  enable  him 
to  orocure  the  nonios  of  persouH,  liable  to  serve  as  trial  juroro. 
Id:.  I  IS,  u  uddiflfd  ^r  l.  isis,  iMi.  kks,  gi  ss  ind  st. 

I  10»S.  [Am'd,  1S8V.]  Bxpenaea  of  coaamlaaloBcr'a  ofllaai 
kaw  iMkld. 

Suitable  and  proper  rooms  and  accommodations  for  the  com- 
mlaatoner  of  jnrora  sliall  be  provided  by  the  city  of  New-Tork. 
The  commlssbners  of  tbe  sinking  fund  of  said  city,  in  case  no 
■nch  proTisioD  is  made  in  any  building  owned  by  or  under  the 
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control  of  the  dt]r<  ■hall  aattunise  the  IpsbIiik  of  suitable  rooma 
and  accummodatlMia  In  said  dt;  for  snch  purpose,  for  a  pertod 
not  ozceedinK  Gve  ^eara.  apon  snob  tenua  and  condltioDS  as  said 
rommiBMoneni,  or  a  majorit;  of  tbem,  may  determiite  to  be  fea- 
sonabte  a  ad  just. 


■  to  be  prepared, 

The  coliilDlB!<ioiter  muHt  commence  the  preparation  of  lists  of 
trial  jurors,  in  the  montb  of  May,  io  each  feur.  For  that  pur' 
pose,  be  muat  proceed  as  follows;  Hb  must  prepare,  or  must 
rause  to  be  careful!;  pr^Hrod,  two  separate  lists.  iiiHtpad  of  the 
ODe  list  as  heretofore  required  by  law.  Both  of  said  lists  shall 
be  kept,  in  all  rpspeets.  in  the  same  manner  as  the  one  list  here- 
tofore required  by  law  to  be  kept.  One  of  said  lists  shall  cod* 
tain  the  names,  alpha beticnily  arraniced,  with  the  oeeupatlun. 
place  of  business  and  residence,  as  far  as  those  particulars  ean 
be  conveniently  ascertaiaed,  of  each  of  IhoHe  persons,  eligible 
as  trial  jurors,  wbo  have  not  duly  refcistered  in  the  last  preeedinic 
election  for  city,  county  or  state  ntnces;  and  said  list  shall-  be 
distiacti)'  marked  and  known  as  the  "  non-voters  list,"  The 
other  of  the  said  lists  shnil  contain  the  names,  alphabet tcnlly 
arraneed,  with  the  occupation,  place  of  business  and  residence, 
so  far' as  those  particulars  can  be  conveniently  ascertained,  of 
each  of  those  persons,  elittlble  to  serve  as  Irinl  jurors,  who  have 
duly  registered  in  the  last  preceding  election  for  city,  county  or 
state  offices,  and  said  last  mentioned  list  shall  be  distincUy 
marked  and  known  as  the  "  voters  list."  For  the  purpose  of 
asoertainin);  whether  any  person,  liable  to  serve  as  a  trial  juror, 
has  registered  as  aforesaid,  the  said  (.-omniisBiuner  of  jurors  may 
consult  the  published  lists  of  thiise  who  have  so  reKlstereil,  or 
the  said  commissioner  may  consult  any  other  available  source, 
which  shall  furnish  him  wKh  the  requisite  information.  For  (he 
purpose  of  ascertaining  the  names  of  all  persons  eligible  as  trial 
jurors,  the  said  commissioner  of  jurors  must  cuDsult  the  last 
census  enumeration,  the  last  directory  put>li shell  for  his  re- 
spective territory,  the  records  of  the  deparlmi-nt  of  taxes  and 
assessments,  and  any  other  available  sources.  Upon  said  com- 
missioner of  Jurors  being  furnished  by  any  citiien  with  the  name 
and  address  of  any  other  person,  accompanied  by  a  statement 
from  the  person  so  furnishing  the  same,  that  he  believes  that 
the  said  person  is  liable  to  serve  as  a  trial  juror,  the  said  com- 
missioner of  jurors  must  deal  with  the  said  name  and  address. 
RO'furui«hed  him.  as  with  the  name  and  address  of  any  other 
person  whom  the  said  commissioner  of  jurors  believes  liable  to 
serve  as  a  trial  juror.  He  must  hear  and  determine  all  claims 
for  exemption,  and  must  keep  a  record  of  the  persons  exempted, 
and  of  the  period  of  time  tor  which  the  exemption  of  each  is 
allowed. 

I^  18T0.  eb.  536.  paiti  of  ||  T  iiul  »:  L.  iwa.  cti,  Wl;  L.  iBQi,  cb.  IW.  Id 
effect  Sept.  1,  IMS. 


...Gooylc 
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ItOOD.  PcPaoBB  n>»r  be  rcqalred  to  teatlfr  «■  to  Iwror'a 
liability  to  aprTe.    Fennltr  for  dlBofaedlrnct!. 

The  commissioner  may  rause  to  be  pprsonHlly  Bprred,  on  any 
person,  within  the  city,  n  notice,  requirinE  him  to  attend,  at  the 
iMmmisHioner'H  office,  at  a  Hpecified  time,  not  le«B  than  twenty- 
four  hours  after  aerviee  of  the  notice,  for  the  parpoae  of  testify- 
ing cnncerDiTiK  his  owd  linbility,  or  the  liability  of  ony  othtr 
person,  to  serve  as  a  juror.  A  prsoii  so  notified  lunst  attend, 
and  testify  accordingly.  If  he  fails  to  attend,  as  specified  in  thi^ 
notice,  tor  any  cause,  eicept  physical  iuahility;  or  if  he  refu>«^ 
to  be  sworn,  or  to  answer  any  leftal  and  pertinent  question,  put 
111  him  by  the  commissioner;  he  forfeits  fifty  dollars  for  each 
fatUire  or  refusal.  One  or  more  snccewiiYe  notices  may  lie  wrvo-l 
upon  the  same  person,  where  he  tails  to  attend,  as  reiiiiired  by  a 
former  notice;  and  he  is  liable  to  the  Hnme  penalty,  for  each  fnil- 
ure  so  to  attend.  But  the  commission er  may,  in  his  discretion. 
<lispeniie  with  the  personal  attendance  of  a.  person  an  notifieil. 
where  another  person,  cotcnizant  of  the  facts,  is  produced  and  teH> 
tifies  in  his  stead;  and  where  a  porson  has  no  attended  twice,  he 
cannot  1*  required  to  attend  again,  in  the  same  jury  year. 


Ou  or  before  the  first  day  of  October,  in  each  year,  the  com- 
missioner must  return  to  the  clerk  of  the  city  and  county  of 
New-Tork,  to  be  file<l  in  his  office,  certlfiwl  copies  of  the  listx, 
prepared  by  him.  of  the  persons,  liable  to  serre  as  trial  jurors  in 
the  courts  of  record,  for  the  ensuing  jury  year;  but  he  may  omit, 
from  such  certified  copies  of  the  lists,  the  nnmes  of  those  persrinH 
who  have  served  as  prescribed  in  section  ten  hundred  and  ei>:hty- 
four.  He  may,  from  time  to  time  thereafter,  strike  from  the  lists 
kept  by  him.  the  name  of  a  person,  who  is  found  uy  him  to  he 
exempt  or  disqualified.  In  that  case,  he  must  record  the  reason 
why  the  name  is  stricken  off. 

L.  IMT,  cb,  4M1,  partg  ol  i  S.  rviDodcll^;  L.  ISM,  eb.  ST4.    In  rffert  May 

1 10»7.  [Ans'd,  ISNO,  IROO,  1»01.  1»02.]  Old  ballota  to  br  dr- 
■troyed  nnd  new  ballots  depoBlted)  Bapplemental  llatBi 
nrvr  ballots  there  tor. 

The  ballots  for  trial  jurors  for  the  current  jnry  year  must  be 
prepnre<l  by  the  commissioner  of  Jurors  who  may  use  for  that 
{lurpose  so  many  of  the  ballots  prepared  for  the  previous  year 
as  he  deems  expedient.  The  ballots  .so  preserved  must  be  retainnl 
by  the  cominissinner  of  jurors  and  deposited  by  him  in  the  proper 
box  prepared  by  him  for  that  purpose,  ns  hereinafter  provided, 
and  snid  boxes  shall  be  retained  b.v  the  commissioner  of  jurors 
A«<l  securely  locked.  It  shall  he  the  duty  of  the  commissioner 
of  jurors  to  provide  two  ho^es.  instead  of  the  one  box  heretofore 
required  by  law.  In  one  of  these  boxes  he  shall  deposit  the  bal- 
lots cnutainiag  the  names  or  those  who  have  not  duly  rexisterM) 
for  the  purpose  of  votinc.  as  hereinbefore  provideil  in  this  article, 
and  in  the  other  of  said  boxes  he  shall  deposit  thf  names  of  those 
who  have  duly  registered  for  the  purpose  i)f  votinc,  as  hereinbe- 
fore provided  in  this  article.  These  boxes  shall  be  distinctly 
marked  and  known  as  the  "  non-voters  box  "  and  ttie  "  voters 
SS9 
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boi,"  respectively.  The  said  commiMloner  ot  jurors  ia»y,  from 
time  to  time  thereafter  retura  certified  copies  of  additlonnl  liatH 
ruatnining  the  DameN  o(  perBoiiH  tUble  tu  hitvc  bs  trial  jnrora 
which  are  omitted  from  the  former  lists,  e^icept  the  names  u(  those 
(.-iio  have  aerved  as  prescribed  in  Beclioii  ten  bnndred  and  eiKht>- 
foiir  of  this  act:  and  the  names  o(  qaaiified  jurnrn  that  hare  been 
ntunied  to  the  commissioner  durinic  the  current  year  as  havinx 
Iwen  tilled,  dincharged  or  eicnued,  and  thi?  ballots  roulflinintt  those 
names  Diuxt  be  prepared  iu  like  mnniier  and  used  for  the  residue 
if  the  jury  year.  Id  providinK  additional  or  sniiplemeutHl  liats. 
vaid  mmmisRinner  of  jurnrs  Hhall  keep  separate  the  "  votem  liHt  " 
and  the  "  non-Toters  list,"  ia  the  same  manner  s»  in  berelDbefore 
provided  in  thia  article  with  regard  to  the  fintt  lists  hied  b^  him. 
L.  ISea.  eh.  313:  L.  I89«.  cb.  874:  L.  ISOl,  eb.  BOd':  1..  IWt,  rh.  «91.  Id 
fSttt  AprU  10.  IMS. 

1 100K.  banker  of  inTom  to  be  drairii  tor  raoh  tem  ot 
court   of  record. 

The  number  of  trial  jurorti,  to  be  drawn  for  each  term,  and 
each  se|>nrate  part  of  a  term,  ot  a  conrt  of  record  in  the  city,  at 
which  issues  of  fact  are  triable  by  jury,  must  be  fixed  by  a 
treneral  order  of  the  court,  or,  it  It  is  not  bo  fixed  tor  a.  term,  or 
a  separate  part  of  a  term,  by  a  written  order  of  the  jadite,  ap- 
[H)iiite4l  to  hold  the  same.  The  order,  or  a  certified  copy  thereof, 
must  be  filed  in  the  offic-e  of  the  eiinnty  clerk.  IC  the  nnmber 
ban  not  been  fixed,  in  either  mode,  at  the  time  of  the  drftwinK. 
one  hundred  trial  jurors  must  be  drawn  tor  each  term,  or  for 
each  part.  If  the  term  cooaistB  of  two  or  more  separate  parts. 
SabslltDtF  tor  L..  184T,  ch.  IM.  t  S- 

I  lOim.  [An'd.  inoi.l  When  Jnron  lo  k«  tlrawni  wfeat  o«. 
CPrit   tn  adend   draitlvK. 

On  a  day  designated  by  the  comminsioner  of  jurors,  the  com- 
mlHsioners  of  jurors  or  bis  asslstsnt,  the  county  clerk  or  his  dep- 
uty and  one  or  mote  JuiIkcb  of  a  court  of  record  rewiding  In  the 
county  of  New  York  must  attend  at  the  office  of  the  coinmiw- 
siotipr  of  jurors  to  witness  and  assist  in  the  drawing  of  the  trial 
jurocH  for  the  tenii  ot  a  court  of  record  at  which  issues  ot  fact 
are  triable  by  a  jury. 

h.    leol.    rh.   eoo.    In  pffrct  April  2T.   1901. 

lIltMI.   lAn'd,  1901.1    Notlee  of  drawltiK. 

At   least  three   days  before   the  drawing  the   rommissionor  of   ■ 
jurors  must  cause  written  notice  thereof  to  lie  served  upon  the 
county  clerk  or  his  deputy  and   at  least  three  of  the  judges  of 
the  courts  of  record  residing  in  the  city. 

L.  leol,  cb.  SOO.    In  eCtPCI  April  2Y,  IMl. 

I  IlOl.  [Aai'd,  1901.]  PronvdlBKB  If  oaeer*  do  not  appear. 

It  at  leaBt  one  judge  of  a  court  of  record  residing  in  the  county 
of  New  York  and  the  commiesioner  ot  jurors  or  his  assistant 
and  the  county  clerk  or  his  deputy  do  nut  attend  at  the  time  - 
and  place  named  in  the  notice  the  commissioner  or*  jurors,  or,  in 
his  sbaenee,  bla  BBtlatant,  must  adjourn  the  drawing  to  the  next 
day.  Thereupon  the  commisBioner  ot  jurors  must  forthwith 
cavK  to  be  aervwl  npoB  the  absent  commfaBJoner  or  county  dark 
^  •  Bo  In  OTigiml. 
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and  upon  at  leRBt  thrM  indgeB  o 
coUDtr  of  New  York  written  no 
th«  Mdjoumed  day. 

L.  ISOl,  eta.  «00.    In  Fffprt  April  VJ,  1901. 

I  HOC  'Wben  Jury  to  be   drairn  o>  ndjaiiriipd   day. 

If  tbe  officers,  xpecffied  iu  rtcetion  1009  of  this  art,  attdid  npoD 
the  ndJonmfHj  day,  but  not  otherwise,  the  elerk.  or,  in  Ms  ab- 
sence, the  deputy-clerk,  must  proceed  in  their  prefieiice,  to  drnw 
the  jurors. 

illOS.   [AB'd,  laOS.]      Mfidc  ot  UranlBSi  BitiiBteat  Ilata. 

The  box  known. as  the  "non-votern  bojt  "  shall  be  first  dt-alt 
with,  and  all  the  ballotR  drawn  thererrom.  before  any  of  the  bal- 
lots In  the  box  koowo  as  the  "  voters  box "  shnil  be  drawn. 
After  all  the  said  ballots  have  been  drawn  from  the  said  "  non- 
roters  box."  then  ballots  mny  be  drawn  from  the  "  voters  bos." 
In  the  event  tbnt  it  beeonies  neressary  to  use  said  ballots  a 
neeond  time,  before  new  lists  are  furnished,  the  same  order  of 
drawlntc  as  between  the  "  rotors  box  "  and  the  "  non-voters  bos  " 
shall  he  observed  as  when  the  ballots  were  first  drawn  respect- 
ively therefrom.  In  other  respects  the  drawinB  most  be  con- 
ducted] as  follows; 

1.  Tbe  conntv  clerk,  or  his  depntj,  must  sbalie  the  box  con- 
tafninK  the  ballols,  so  ns  to  thoroughly  mix  them. 

2.  He  must  then,  without  seeinB  the  name  contained  in  any 
ballot,  publicly  draw  out  of  the  box  one  hnllot:  and  continue  to 
draw,  in  like  manner,  one  ballot  at  a  time,  until  the  requisite 
nitmber  has  been  drawn. 

.  3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  nttend- 
ing  offleprs.  in  which  mnst  be  entered  the  name  contained  tn 
each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  After  drawioA  the  requisite  number,  the  minute  of  the 
drawinir.  containtnK  the  names  of  the  persons  drawn,  with  tbe 
proper  additions  of  each,  and  speclfyinK  for  what  courts  and  for 
what  term  they  were  drawn,  must  be  sixned  by  the  clerk  or  his 
deputy,  and  the  attending  officers,  and  filed  in  tbe  clerk's  offlee. 
S»  1  B.  a.  41«.  I  St:  U  iota.  <*.  *ai.    in  cOect  April  10,  IMt. 

1 1104.  td.t  where  term  canslata  of  two  or  ntore  parta. 

If  the  term  eoiisists  of  two  or  more  separate  parts,  the  trial 
Jurors  for  each  part  must  lie  drawn,  and  a  minute  uf  the  draw- 
iuK  niuut  he  made,  siBned,  and  fileil,  and  Ihe  auhseiiuent  proceed- 
ings niUHt  be  the  same,  as  i(  it  was  a  distant  tiTm. 

The  eonindsHioner  may  issue,  to  a  trial  juror  so  drawn,  a 
itrintnd  notice,  informlnfc  him  that  he  hatt  been  drawn,  and  nill 
be  duly  notified,  and  cuntainiiiK  copies  uf  auch  portiona  of  this 
artirle,  as  the  commiaiiioner  deems  advisable. 

L.  laro.  iTk.  tLW.  «  14;  L.   laM.  cti.  7S6.    In  fitrtt  luoe  ».  I8S«. 

IllOO.   lAn'd,  IHSe,  ISSe.)    OonaBlBHloncr  to  aotitr  !•'«*■ 

Tbe  clerk  must  deliver,  to  Ihe  eomminsioner  of  jnrora.  a  e«rti- 
flea  copy  of  me  minute,  or  of  each  mlnnte,  If  there  are  two  or 

384 


more.  The  comitilsiiioner  luust  nollfy  eaoh  juror,  named  therein, 
to  attend  the  part  or  term,  for  which  he  was  drawu,  b;  BerritiK 
upon  him,  nt  IchhI  kIx  dafs  before  the  eommencement  thereof, 
a  notice,  addremted  to  bim.  ntatinK  that  he  baa  been  drawn  as 
a  trial  jnror  for,  and  iti  required  to  attend,  the  term  or  part, 
tippclfled  in  the  notitr.  The  notir«  may  be  served  personally,  or 
by  leaTint;  it  at  the  Juror's  "refiidenoe.  or  other  place  of  basinpas, 
witli  a  iientou  of  proper  age  and  discretion.  Before  the  com- 
mencfinent  of  the  term  or  part,  the  commiasioner  mn«t  file,  with 
the  clerk,  the  certified  copy  of  the  minnte.  with  a  return,  and^r 
hix  baud,  indorsed  therenpon,  or  annexed  thereto,  naming  each 
pemnn  notified,  nnd  specityinK  the  manner  in  which  he  was  noti- 
Ited.  and  the  time  and  place  of  the  serrlre  of  such  notice,  flnch 
return  nhnl]  be  pr«iumptive  eyidenee  ot  the  fact  of  such  serrice. 
An  nffidnvit  ot  the  person  by  whom  each  service  shall  have  been 
made.  Htntinfc  the  manner,  time  and  place  of  siidi  serrice  shall 
accompany  such  return. 
I^    ISW.  rfa.  M3:  L.  ISM.  rh.  IX.    In  eir«t    June  B.   IWO. 

11107.  Clerk  ot  eoaPt  to  rerlKy  ■■  to  laodc  ot  ■•»!««. 

The  clerk  ot  each  cniirt.  for  a  term  of  which  trial  jurors  are 
notified  to  attend,  by  the  sheriff,  roust  certify  to  the  clerk  ot  the 
board  ot  alderroan,  ench  case,  where  less  than  a  majority  of  the 
persona,  named  in  a  minute  <it  B  drnwinK,  are  returned  as  person- 
ally served.  The  board  of  aldermen  are  prohibited  from  allowtnn 
or  paying  any  fees  or  charges  to  the  sheriff,  for  notifying  any  ot 
tbo  persons  named  in  that  minnte,  or  for  making  a  retttrn  there- 
npon. A  clerk  of  a  conrt,  who  omits  to  notify  the  clerk  of  the 
board  of  aldermen,  ns  prescribed  in  this  section,  Is  liable  to  a 
peaaity  of  one  hundred  dollars,  for  each  omlBaion,  to  be  recovered 
by  any  person  suing  therefor. 

L.   1BS3,  ctl.   408,   1  s. 

I,  18»«.]    CoaM   may    «F4er   new   panel 

At  an:?  time,  during  the  sitting  of  a  term  ot  a  court  ot  record 
in  tbe  city,  the  court  may  direct  an  additional  numlier  of  trial 
jnrorB  to  be  drawn,  for  the  term,  or  for  the  part,  at  which  the 
order  is  made.  The  order  must  specify  the  nnmber  to  be  drawn, 
and  the  time  of  drawing.  The  drawing  may  be  made,  either  In 
open  court,  nnder  tbe  direction  ot  the  judge;  or  In  tbe  ordinary 
manuer.  except  Ihat  notice  is  not  required.  The  commissioner 
mast  forthwith  notify  the  jurors  drawn,  by  such  a  notice  as  the. 
court  directs,  to  attend  the  term  or  part,  at  the  time  specifled  in 
the  order.  He  mnst  forthwith  file  with  the  clerk  of  said  court  a  , 
return,  under  his  tiand.  naming  each  person  so  notlHcd.  and 
specifying  In  each  case  the  manner,  time  and  place  of  the  service 
of  such  notice.  Such  return  shall  he  preauniptlvc  evidence  of  the 
fact  of  Huch  service.  An  ntfldavlt  of  the  person  by  whom  each 
service  shall  have  been  mnde,  stating  the  manner,  time  and  place 
of  BUch  service  shall  accompany  such  return. 

U  ISSS.  ch.  atl;  L.  lS»a,  cb.  T2S.    In  ett<-vt  Jane  S,  ISM.    Sh  |  1148,  pMt. 

t  IIM.  Canrt  of  record  to  tine  Jarer  tor  nan-«.ttcn<aBee| 
povrer  to  Peuit  tflii^. 

Where  a  person,  duly  drawn,  and  notified  to  attend  a  term  ot 
8  court  Ot  record,  as  a  trial  juror,  tails  to  attend,  nt  tbe  tlDlfl 
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spm:'ifle(l  in  the  iioti<!¥.  or  from  daj  to  (laj-,  the  conrt,  at  that  tcmi. 
munt  impoHe  upoa  him  a  fioc  of  not  less  than  &ftr  nor  morp  than 
two  buDdred  and  fifty  dollara.  A  hne  thus  imposed  ma7  b^ 
wholly  or  partly  remitted,  by  directioo  of  the  judge,  io  open 
oourt,  before  the  end  of  the  same  term,  ami  upou  good  cause 
shown;  olbcrwise  it  shall  not  be  remitted,  except  aa  prescribei]  in 
nectione  1113  and  1114  of  thiii  act.  Each  remisaion,  so  made  by 
the  judKe.  In  open  court  at  the  aame  term,  tvith  the  renHim  there- 
for, must  he  entered  in  the  minutea  of  the  court.  This  sertion 
applies  to  a  npeclal  juror,  as  well  aa  to  an  ordinary  trial  Juror. 
L.  ISTO,  ch.  Kf»,  H  JB  >Dd  SO,  omlttlDf  tbo  lut  cUuh  of  |  18. 

I  lllO.  Jvror    mkmy    Blue    li«    ftrreat^d    AnA    pOMipell«al    to 

Where  n  person,  duly  drawn  and  notified,  fails  to  attend  and 
serve,  at  a  tefw  of  a  conrt  of  record,  as  reiiutrod  by  law,  withnnt 
hiiTinK  been  excused,  the  court,  besides  imposine  n  fine,  as  pre- 
scribed in  Ihe  last  section,  may  direct  the  sbei^tl  to  arrest  him, 
and  brinR  him  before  the  court;  and.  when  he  has  been  no 
broiiEht.  it  may.  in  its  discretion,  compel  him  to  serre. 
L.  ISTO.  cb.  330.  t  3,   ri'Diodi'llcd. 


A  list  of  trial  jiirorn.  for  each  of  the  district  courts,  must  be  ac- 
W'ted  by  the  citninilasioucr  of  jurors;  and  must  cuusiat  of  uot  lews 
thau  fifty,  nor  more  than  one  hundred  Jurors.  A  person  shall  not 
lie  placeil  npon  such  a  list,  who  docs  not  reside  in  the  diatrict.  In 
which  the  conrt  is  held.  The  jiidee  of  each  district  court  must 
impose  a  fine  of  twcnty-fiTe  dollars,  upon  each  person,  duly  drawn, 
and  notified  to  attend  the  court,  as  a  trial  jumr,  who  fails  to  at- 
tend, «»  required  by  the  notice.  The  clerk  of  the  court  niuat.  with- 
in ten  days  thereafter,  transmit  to  the  commiasioncr  of  jurors  n 
c<-rtiticnte.  showing  that  the  Roe  has  bi>en  s4>  imposed,  and  stal- 
ing how  the  notice  to  attend  was  serred  upon  the  delinquent,  in 
order  that  the  same  procecdlncs  may  be  had.  as  In  the  ease  of  a 
delinquent  juror  In  a  court  of  record.  A  judge,  or  «  clerk,  who 
vtulntes  thin  section,  forfeits  one  hundred  and  fifty  dollars  for 
each  otfence. 


I   1112.    [Ana'd,    18KS,    1&»4,]     SherKTm  Jnrri    bow  ■eleetpd. 

The  aheriff  of  Ihe  county  of  Xew  York  ahal!  select  from  the 
list  of  trial  Jurors  for  each  jury  year  the  namca  of  uot  less 
tUau  two  hundred  and  fifty,  nor  more  than  four  hundred  and 
fifty  perHouii,  to  constitute  the  aherifTs  jurors,  for  that  jury 
year,  uud  he  ahall  forthwith  transmit  tu  the  coiumlssiouer  of 
jiirora  a  list,  certified  by  him  containing  the  names  of  the  per- 
sons iu>  selected,  with  Ihe  proper  adilitluns  of  each,  and  showing 
that  they  have  been  selected  as  prescribed  in  this  section.  The 
sheriff  must  cause  ballots  to  be  prepared  as  prescribed  in  article 
second  of  title  third  of  this  chapter  aud  to  be  deiwsited  in  a 
proper  box.  Where  the  sheriff  is  authorised,  or  required  by  law, 
t«  impanel  a  jnrf  for  Koy  purpoae,  the  raquialte  ouoiber  ot 


ballots  ID  net  be  drawn  from  the  box.  ■■  prMcribed  ia  tbnt 
article  by  thp  ghcriff,  or  bj-  his  andn-flherlir,  or  deputy  Bheriff. 
But  the  sheriff  may.  in  bin  discretion,  divide  the  names  contained 
ID  the  list  into  three  paaels.  each  coDtninlnK  an  equal  number  of 
names,  as  nearly  as  may  be.  lu  Ihnt  cose  he  mniit  d<.>HiKUSte 
the  months  in  which  each  panel  will  be  used,  bo  that  the  jury 
doty  shall  be  dJBtributed  equally,  as  nearly  dh  may  be,  among 
the  jnrurs:  and  ballots  shall  be  depositpd  in  the  bui,  at  the 
beginning!  o(  each  month,  containing  the  names  of  the  jarors 
desifcnated   for  that   month. 

I^  IBM.  cb.  GTO;  L.  1B04,  cb.  12.    Id  effect  S«i>t.  1,  1M4. 

I  Ills.  [Am'd,  ISOEl.]    RcnIttlaK  and  eafar«l>«  Jarr  flMca. 

f  pon  receivfns  the  return  to  the  minute  and  certificate  required 
by  the  proTisioDS  of  section  ten  hundred  and  eichtv-nine  to  be 
filed  in  the  olBre  of  the  commissioner  of  jurors,  and  the  certiHcate 
required  to  be  transmitted  to  Bald  commiBsioner  of  jurors,  as  pre 
scribed  in  section  eleven  hundred  and  eleren,  said  commiisioDer 
shall  trananiit  a  list  o(  the  delinduent  jurors  who  have  been  re- 
turned as  lined.  In  the  counsel  to  the  corporation  of  said  city, 
whose  duty  it  shall  he  to  apply  forthwith  to  a  judjte  of  the  court 
in  which  such  fine  shall  have  been  imposed,  for  an  order  dlrect- 
ine  each  delinrincnt  trial  juror,  returned  as  hnvine  been  fined  in 
such  court,  to  show  caiise  before  the  judge  by  whom  such  fine 
was  imposed,  or  siich  other  judge  as  may  be  designated  In  such 
order,  should  the  jndge  by  whoni  such  fine  vros  Imposed  have 
ceased  to  be  a  member  of  such  court,  or  for  any  other  reason 
rbntl  be  iinnble  to  bear  such  proceedinf;  at  a  time  and  place  to 
be  named  therein,  why  the  payment  of  the  fine  should  not  be  en- 
forced. In  case  of  the  absence  of  such  ^ndee  nt  the  time  and 
place  mentioned  in  snlct  order,  the  proi-eedings  thereunder  ma^  be 
condu'ted  before  snch  other  judeo  of  said  court  as  may  be  then 
and  there  present.  Said  order  idtall  be  served  upon  the  persons 
to  whoni  the  same  is  oddreBsed,  by  delivering  to  eaiTi  one  per- 
Hinally.  and  leaving  with  him.  a  copy  of  the  same.  It  shall  be 
the  duty  of  the  commissioner  of  jnrors  to  cause  such  orders  to  be 

Such  serrice  may  be  made  b.v  any  person  by  whom  a  sammona 
in  a  civil  action  in  a  court  of  record  might  ho  served  who  may 
he  designated  for  the  purpose  of*  the  eommisBioner  of  jurors  and 
proof  of  snch  service  may  be  made  by  alDdavit.  The  proofs  of 
sach  service  shall  be  transmitted  to  the  counsel  to  the  corporation. 
In  case  of  a  failure  to  make  such  service  it  shall  bo  the  duty  of 
the  eommissioner  of  jurors  to  transmit  to  the  counsel  to  the  cor 
poratiou  the  aflidnvit  of  the  person  charged  with  the  duty  of 
making  such  service,  selling  forth  the  reasons  for  such  failure 
and  the  efforts  made  to  effect  such  sen* lee.  As  many  delin- 
quents may  be  included  in  one  proceeding  as  the  counsel  to  the 
corporation  may  determine,  hut  the  copy  of  the  order  required  to 
be  served  upon  each  deilnqnent  need  not  specify  the  names  of 
other  delinquents  included  in  the  same  proceeding.  If  the  de- 
linqnent  attends  in  obedience  to  naid  order  to  show  cause,  the 
judge  before  whom  the  same  Is  beard,  may,  for  good  canse 
shown,  remit  such  fine  in  whole  or  in  part.  It  such  fine  it  not  re- 
mitted, or  ia  remitted  only  in  part,  the  judse  shall  order  the  said 
•  So  In  ortgliul. 
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.  ..  .  ji  like  order  shall  be  made  for  the  euforMment  ot  the  fine 
upon  due  proof  by  affidavit  oflhe  Herrice  npon  Huch  deliDquonl 
of  siieh  order  to  eihow  cause.  In  nil  easea  in  whii^h  a  Gne  shall 
be  ordered  to  be  eaCorced  Id  whole  or  in  part,  eoats  not  exceediufc 
ten  dollars  in  eacb  caae,  Bbnll  be  awarded  agatDst  the  delinquenl. 
which  shall  be  added  to  and  tonn  a  part  ot  the  line  to  be  ep- 
forced.  The  order  for  the  enforcement  of  a  fine,  in  whole  or  in 
part,  ahall  be  conclusive  with  respect  thereto.  An  apiienl  may  bf 
taken  from  any  snch  order  not  made  on  default  to  the  appellate 
division  of  the  court,  to  which  an  appeal  now  lies  from  any  order 
or  judement  made  or  rendered  in  the  court  In  which  auch  tine  H 
imposed.  Such  appenl  shall  be  taken  in  the  same  time  and  in 
like  manner  as  Is  now  provided  by  law  in  relation  to  appeals 
from  orders  made  in  such  court  and  shall  be  final. 


I  1114.  [Repealed,  ch.  343,  L.  188».I 
)  Ills.  [Repealed,  ch.  343,  L.  1889.] 
I  1116.  [Repealed,  ch.  343,  L.  1888.] 

11117.  [Am'd,  18S9.1    Vneolleeted   flnra,  entoroemeBt   •!. 

All  orders  for  the  enforcement  of  the  payment  of  fines  shall  be 
filed  in  the  office  of  the  i-ounty  clerk  in  said  city,  who  must  make 
in  the  docket-book  of  jiidBments  kept  by  him  in  the  same  entries. 
ns  nearly  as  may  be.  with  respect  (o  each  fine,  as  if  11  were  a 
final  judirment  rendered  in  aciion.  When  the  entries  have  been 
made,  the  fine,  including  costs  with  interest  thereon,  from  the 
date  of  the  order  of  enforcement,  becomes  a  lien  upon  the  real 
property  of  the  person  finyd.  In  like  manner  and  to  the  same  ex- 
tent as  if  it  was  recovered  by  a  jnd^nent  in  the  supreme  court. 
and  an  execution  to  collect  It  may  be  issued,  directed  to  the 
sheriff  of  the  city  and  county  of  Xew-Tork,  ns  upon  such  n  jiids- 
ment.  The  commlKi'ionT  has.  in  relation  to  the  execution,  and 
the  satlafnctfon  of  the'fine.  all  the  powers  of  the  attorney  for  a 
party  recoverlni;  snch  a  judimipnt  in  relation  to  the  judgment,  and 
the  execution  ifBUed  thereupon.  I'pon  the  return  of  any  such 
exeentlon  unsatisfied.  In  whole-or  In  iiart.  the  court  in  which  such 
fine  shall  have  been  imposed  shall  have  power,  on  the  application 
of  the  commissioner  of  jurors,  and  upon  such  notice  as  the  court 
shall  direct,  to  pnnish  the  delinfiuent  juror  tor  miscondncf,  In  fail- 
ing to  pay  such  fine,  or  as  much  thereof  as  may  remain  unpaid, 
by  imprisonment  not  exceeding  thirty  days  tn  the  county  jail. 
L.  1S89,  cb.  343, 

11118.  [Am'd,  1S88.1  CommlHSlOBer  to  refwlve  >>«■)  n«- 
eonutii   ot. 

The  commiRsioner  of  jurors  must  receive  nil  moneys  paid  or 
collected  tor  fines  or  penalties,  as  prescribed  iti  this  article;  and 
he  may  make  all  payments  therefrom,  which  he  is  authorized  by 
this   article   to   make.    He   must   give   a   receipt  for   any   money 
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inid  (•>  biiii,  (or  a  Sue  or  peunlty.  He  must  kc^p  n  juHt  auil 
fsiibfal  accodut  of  hU  rei-eipls  und  paymentH,  by  iteniB,  ahon-ing 
'hp  Dame  of  (be  f't'son  from  ivhoiii  encn  hudi  «t  innnpf  w»6 
nrt-i-cd  arid  to  wboffi  each  biiqi  of  muntj-  wan  paid;  tiud  musl. 
■(  all  rpftsimable  times,  keep  bia  oeponiit  opi;d  I9  public  inspec- 
lioD.  At  the  end  of  each  enleadar  year,  his  aeeoimt  must  be 
iwifled  by  his  affidavit,  to  the  effect  that  It  is  in  all  respe<-tn 
jn^t  BUil  true:  and  that  he  bus  Dot  reeeived  aoy  sum  nf 
mnney  diirlnK  ihe  yenr,   for   whii-h  he  baa  not   charged  htmsflf 

i«the  rbamberlain  of  the  eity.  the  halanee.  it  auy.  in  his  hondi. 
The  !H-«innt  must  immediiitely  bi-  trnnnniitterl  by  the  commiH- 
>i»Der  to  the  clerk  of  the  board  of  aldermeu,  and  mast  be  pub- 
liihed  in  the  newspaper  designated  as  prescribed  by  law,  for  the 
pobiicniion  of  the  offleinl  proeeediiMW  of  eity  officers. 


I  1110.    [ABi'll.  ISHf),  19ra.}    Corporntlan  eonnnel  to  proae- 

Tbe  cnnnKel  to  the  corporation  shall  condact  all  the  proceedlnic 
f"r  Ihe  enforcement  and  collection  of  auch  fined,  in  the  name  and 
"n  behalf  of  the  conimisaioner  of  jurors.  It  shall  l>e  the  duty  of 
'he  counsel  to  the  corporation  to  make  a  separate  report  oni-e 
rvery  (hret!  months  to  the  mayor  of  said  city,  which  report  shall 
■Jate  rhe  number  of  the  persons  fined  accordiug  to  the  papers 
irauHUiltcd  to  him  b.v  tbe  commissioner  of  jurors,,  since  hia  last 
nfiirt.  the  amount  of  such  fines,  tbe  number  of  the  persoDS  pro- 
wded  against  b.T  him  since  his  last  report,  the  number  of  Ihe 
|*rsons  sKainst  whom  orders  for  the  enforcement  of  fines  shall 
hare  been  made  nince  his  last  report,  the  number  of  persons 
vh'we  lines  shall  have  been  remitted  in  whole  or  in  part,  and  the 
■miintits:  also  a  stalenienl  of  nil  proceedinjra  whensoever  taken, 
in  wbirh  the  remedies  for  the  cnlleetion  of  such  fines  shall  not 
hive  been  exhausted,  showing  the  condition  of  each  proi«eiIinK- 
Hp  shall  also  state  the  amount  of  fines  collected  during  the  three 
iH)nt)i4  preceding  said  report,  and  the  disposition  of  the  same. 
It  hball  be  tbe  duty  of  the  mayor  to  cause  said  report  to  be  pub- 
b^ed  in  the  City  Record,  within  ten  days  after  tbe  same  is 
»w*ived  by  bim. 

I.  1889.  rb.  343:  L.  1M2.  ch.  WO.  In  tSect  April  10.  I«a3. 

II19S.  PvKalty  for  pkyalelaM  Kl-rtag  falar  eertllleate. 

-V  physician,  who  knowingly  glvea  a  false  certificate,  or  makes 
a  false  representation,  for  the  purpose  of  enabling  or  assisting 
a  person,  to  be  diacharged,  excased  or  exempted  from  service. 
it  a  (rial  juror  in  the  city  and  count)-  of  Xew-Tork,  is  guilty  of 
I  miademeanor. 


1 11X1.  PcPMHiB  reqBlrcd  to  (nrnlsh  IntonBntlfiiii  p»altr 

A  person  to  whom  application  is  made 
Tork.  by  the   commisaloner  of  jurors. 
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Information,  bb  to  a  fnct,  upon  which  the  liabiUtj  of  himself 
or  any  other  person,  to  serve  as  a  trial  joror,  depends,  and  who 
refuses  to  give  information  relating  thereto,  whirh  he  ean  gi^*. 
or  knowingly  gives  false  Information  relating  thereto;  or  a  per- 
son who  kno^inglj-  makes  to  the  commiaaioner  of  jurors,  or  to  a 
Sierson  aetinx  hy  his  authorit.v,  a  false  repreHentation.  as  to  the 
dentitv,  reaidenee,  or  any  other  matter,  relating  to  the  liability 
of  himself,  or  any  other  person,  to  serve  as  a  trial  jnror,  forfeits 
fifty  dollarp  for  each  offence. 

1 1122.  PaalahmCMt    for   fcrtbcrT    at  oflleer,   etc.,   hy    Juror 

A  person  who  gives,  pays,  promises,  or  offera,  money,  or  any 
other  thing,  to  the  eommisaioner  ot  jurors,  the  sheriff,  the 
county  clerk,  or  other  clerk  of  a  court;  or  to  the  deputy  of. 
or  a  person  employed  by,  tbe  county  clerk  or  other  clerk  of  a 
court;  or  to  an  offleer.  messenger,  or  other  person,  employed 
by  the  sheriff,  or  the  commissioner  of  jurors;  for  the  purpose  of 
enabling  or  assisting  himself,  or  any  other  person,  named  or 
drawn  as  a  trial  juror,  to  evade,  or  to  be  discharged,  exempted, 
or  excused  from  service;  or  who  knowingly  mnkes  a  false  state- 
ment or  representation,  to  a  judge,  the  commissioner  of  jurors. 
or  a  member  of  the  board  of  enforcement  of  jury  fines,  for  aneh 
a  pnrpose;  or  who  knowingly  retains,  conceals,  suppresses,  or 
wilfully  destroys,  a  notice  to  attend,  before  the  commissioner 
of  Jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  relating 
to  the  liability  to  serve,  or  service,  as  n  trial  Juror,  left  at  Ihe 
residence  or  place  of  business  of  another,  who  has  been  named 
or  drawn  as  a  trial  juror,  is  guilty  of  a  misdemeanor.  The 
district -attorney  must  prosecute  for  each  offence,  specified  in 
this  or  the  neit  two  sections,  which  comes  to  his  knowledge. 


I  lias.  [Ain'd,  1689.]    Id.)  for  olllcer  ncceptluff  bribes,  etc. 

Any  person  who  takes  money,  or  any  other  thing,  as  a  gift, 
bribe,  or  payment,  tor  the  purpose  of  enabling  or  assisting  a 
jiernon.  named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be 
discharged,  exempted  or  excused  from  jnry  duty;  or  who  wil- 
fnlly  and  knowingly  prevents  or  hinders  the  execution  of  any 
provision  of  this  article,  is  guilty  ot  a  misdemeanor. 

Id.,  pact  ot  tbo  niiiDe  Kctlon:  L.  ISSe.  cb.  M3. 

1 11S4.  Id.|  for  PoncenlliiB  offer  to   tnke  bribe,  etc. 

A  person,  named  or  drawn  as  a  trial  juror,  to  whom  an  offer 
or  suggestion  to  procure  his  discharge,  exemption,  or  excuse  from 
jury  duty,  tor  or  in  consideration  of  a  corrupt  inducement  or 
reward,  is  made  hy  any  person,  and  who  fails,  within  twenty-four 
houm  thereafter,  to  inform  the  commlaBloner  of  jurors  thereof, 
is  guilty  of  a  misdemeanor. 

la,,  tbe  T«Dulnd«r  of  |  11. 
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A  persoD,  who  swears  falself  in  aa  affldavit,  or  teatiBes  falsely 
apoa  an  inquiry,  made  as  prt'scribi'il  iu  this  article,  is  guilty  of 
prcjnrj,  in  a  cae«  where  falsely  Hweering,  in  an  affidarit,  aaed 
npna  ■  motion  in  a  dvll  action,  or  falael;  testifylDS,  upon  the 
trial  of  an  issue  of  fact  in  such  aa  actioD,  would  conatitiite  that 

38»k 
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ARTICI^  SECOND. 

Provision*  rtlaUng  to  trial  jwvrg  in  the  oountj/  of  Kingt, 


1.  UlQUlhofJurJMrTlcBreq' 


».  ^loli  to  be  prepared,  ud  depoBltod  In  box. 

0.  wiiatofllnntaelteiiddmwIiiK:  haw  muij  Joron 

1.  Procsedlnu  prellmlnatrEodrawlng. 

0.  JufirfllacertalaHpet-lal  proceedLD^. 
mdl.  OompeiuBtlDD  toJudKei,  e((^,.ri>T  BervlonuDder  tb 
IR.  OounaCrecordtaaDeJumcroraaaattBiKlsiice, 

"orormM'aliolwarrestBd.  and  compelledu       - 

lomnlHl<awr  tp  noilf)'  Jurors  flned  to  api> 


I  II20.  [An-d,  lAOT.]    (tn&IiaoatloDi  of  <rl«l  Jopora. 

In  order  tn  bo  qualifiod  to  sorvp,  as  a  trial  juror,  iu  a  court  ut 
record  in  the  county  of  K'lann.  a  person  muHt  bo: 

1.  A  male  citiien  of  the  rnitod  Statea,  ancl  a  resident  of  that 

2.  Xiit  less  than  twenty-oue,  nor  more  tbuu  aeventy  yeara  of 

3.  Tht?  owner,  in  hia  own  richt,  of  real  property,  of  the  value 
of  one  hundred  and  fifty  dullara.  or  of  peraonal  property,  of  the 
value  of  Iwii  hundred  and  fifty  dollars:  or  the  husband  of  a 
woman,  who  ie  tbe  owner,  In  her  own  right,  of  real  or  pemoual 
property,  of  that  value. 

i.  In  the  poHaeHaion  of  hiH  niitural  faculties;  and  not  iufinu 
or  deeropit. 

5.  Free   from  all  legal  exceptiuuH;   intelligent;  of  sound  mind 
and   good   character;   und   able   to   read   and    write   the   Engliab 
language   underataudingly. 
See  It  1027  aud  10TB.  ante. 

L.  less.  eb.  3ZX.  pact  or  (  T:  and  nitbdi.  1.  2  aDd  II  of  i  10  at  (Iw  Mm* 
acl.     L.  IBOT.  cb.  40S.     in  effect  Sept.  1,  ISOT. 
I  1127.  Pvnona  riempt  froiD  aervtce. 

Either  of  the  following  pcrsnus.  althousb   iiualiBed,   is  entitled 
to  an  exemption  from  service,  an  a  trial  juror,  upon  his  claiming 
an  exemption,  as  prescribed  in  this  article; 
200 


*.  1ft  1. 4.  a.  2  KINGS  COUNTY.  1 112T 

I.  A  derKymau,  or  a  miuiBter  of  any  religion,  offlciatlns  a* 
Buch.  and  not  foUoninK  any  other  calllns. 

Z  [Au-d,  ItMl,  1H»£  ItAs,  1004.J     A  pr 

[fuional   i 

ptarmaL-eii  .  ,        ..  „ 

ImuoD  as  a  means  of  livtllhood:  a  duly  rrgiHtered  Teterinary  sur- 
geoD  actually  engaged  io  hli<  proU'ssion  aa  a  meana  of  liTellbood. 
and  a  duly  licensod  embalmer  actually  engaged  in  his  profesaion 
It  a  means  of  lireUhood. 
L.  1898.  rb.  318;  I^  IBM.  eta.  418.     In  vffcM  Bcpt.  1,  1M4. 

3.  [Am'fi,  iST».i  Aq  ottortiey  or  counHcllor  at  law,  regularly 
engaged  in  the  praetice  of  the  law.  aa  ■  meaoH  of  llTelihood. 

4.  |A»i'd,  ItMM.]  A  profeasor  or  teacher  in  a  college,  acndemy, 
or  public  school,  or  in  a  private  school  For  the  InstructioD  of 
paplls  In  the  usnal  branchea  of  edncation.  not  foUawlng  any  other 
nlling,  or  au  editor,  editorial  writer,  artist  or  reporter  of  a 
daily  newspaper  regularly  employed  as  such  and  not  foUowloc 
■ny   other   vacation. 

I.  1004.   ch.  40.     la  effect  Ofgt.   1.  1«>4.       ' 

5.  The  holder  of  an  office,  nnder  the  United  Sfatee,  or  the 
Sute.  or  the  county,  or  the  city  of  Brooklyn,  or  h  town  of  tba 
rannty;  whose  olllcinl  duties,  at  the  time,  prevent  hia  attendance 

V.  A  captain,  engineer,  or  other  officer,  actually  employed  upon 
)  Tessei,  mnhine  regular  tripH;  or  a  lieeoaed  pilot,  actually 
following  tbftt  calling. 

7.  lAm'«,  iftoa.]  A  superintendent,  eondurtor.  or  engineer,  em 
ployed  by  a  raiiroRd  compauy,  other  than  n  tttreet  railroad  com- 
pany; or  n  teleKraph  operator,  employed  by  a  presa  asaociation  or 
I  telegraph  rompany,  who  is  actually  doing  duty  in  an  office,  or 
■long  the  railroad  or  telegraph  line,  of  the  company  or  associstion, 
bj-  which  he  is  employed. 
L  IWK.  tH.  m.    In  eBert  Sept.  1,  1HI2. 

8l  An  officer,  non-commissioned  officer,  musician,  or  priyate, 
inually  serTlng  in  a  brigade,  regiment,  battalion,  company,  or 
ttoop,  of  the  nationnl  guanl  of  tlie  State,  unlformrd  and  eiiuipned, 
Mtording  to  law.  and  faithfully  performing  his  duty,  by  making 
'be  parades,  and  attending  the  drills,  inspections,  and  reviews, 
nqaired  by  law;  or  a  general  or  staff-officer,  actually  performing 
duty  as  such:  or  a  person  who  hns  been  honorably  discharged 
from  the  national  guard,  otter  five  years'  service,  in  either 
ctpacity- 

1'.  A  person,  who  has  l)ecn  honorably  discharged  from  the 
military  forces  of  the  State,  nfler  seven  years'  tnlthfnl  service 
'herein.  But.  in  order  to  entitle  n  person  to  exemption,  under 
this  wulxlivtHlon.  liis  service  must  have  been  iierrornied  before 
'he  23d  dnv  of  April,  1862,  either  aa  n  gpnernl  or  staff-officer, 
or  IIS  nn  officer,  non-commissioned  officer,  mirsicinn.  or  prlrate, 
in  a  uniformed  battalion,  company,  or  tmnp.  of  the  mllitift  of 
the  State,  and  armed,  unftortned.  nnil  fiiitinped  according  to 
liviv;  or  a  portion  thereof,  during  thiil  pert'>d,  and  fn  Ihnt 
capacity,  and  the  remainder,  siuce  the  23d  da.'^  of  April,  18C2, 
u  a  member  of  the  national  guard  of  the  State. 

10.  A  person,  who,  after  mithfillly  performing  the  duties  of 
t  Gieman,  in  a  fire  company  or  lire  departme'it,  duly  organized. 
•HMrding  to  the  laws  of  the  S[;>te,  for  five  Bnices.'iive  ;-ear^,  haa 
betn  honorably  discharged  therefrom;  or  wli:i  ^s.  at  the  time,  nn 
officer  or  member  of  a  fire  company,  duly  organlKed,  according 
to  the  laws  of  the  State,  and  faithfully  performing  his  duty 
tli«f«in. 

II.  A  perion,  who  is  physically  incnp.ible  of  performing  jury 
rlnff    M,    nuiann   n*   nBTrerf    •tii-itnptiv.    denfnpss    nr    nther    nhvslcal 
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12.  A  person  beloDging  to  the  snnir  or  uav;  of  tbe  United 
States;  or  to  the  police  force  or  fire  depanment  ot  the  city  or 
Bcooklj-D. 

13.  A  person  otherwise  speciall;  exempted  by  lav. 
L.    ISItS,  cb.   322,    I   10.    im-d. 

14.  [Added,  ISOl.]  A  dtil;  licensed  engineer  of  steam  boilen 
actually  employed  as  sach. 

I.  1901,  cb.  Ml.     In  «ir»i  S»pi,  1,  1001. 

f  1188.  ETldcBce  of  riKitt  to  czcuvtloB  In  eertala  emacB. 
The  evidence  of  the  right  to  exemption,   aa  prescribed  in  the 
last  sectioD.  is  as  follows: 

1.  tinder  aubdiviaion  eighth  thereof,  where  the  applicant  U  a 
member  of  the  national  guard,  below  the  rank  of  brigadier-gen- 
eral, the  certificate  ol  tie  commaniling  officer  of  the  brigade, 
regiment,  battalion,  company,  or  troop,  to  which  the  applicant 
belongs,  dated  within  three  months  of  the  time  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  the 
applicant  has  tieen  discharged,  the  certificnte  of  discharge;  ac- 
companied, where  it  does  not  ^how  all  the  (acts,  with  the  atSdarit 
of  the  applicant,  or  of  another  person,  acquainted  with  the  facts. 

3.  Under  Bubdivision  tenth  thereof,  where  the  applicant  is  an 
officer  or  member  of  a  fire  company,  the  certificate  ot  the  fore- 
man, or  other  chief  officer,  of  the  company,  to  which  the  nppticBnt 
belongs,  dated  within  three  months  of  the  time  of  prenenting  it. 

4.  tinder  any  other  atibdiviaion  thereof,  an  affidavit  of  the 
applicant;  or  en  affidavit,  satisfactory  to  the  comraiHsioner,  of 
another  person  in  his  behalf,  stating  the  facta,  entitling  the 
applicant  to  exemption. 

Each  certificate,  Hpecified  In  this  section,  must  be  accompanied 
with  saliafaetory  proof,  by  afflHavit,  of  the  genuineness  of  the 
signature  thereto;  and  each  affidavit  and  certificate  must  be  filed 
with  the  commissioner  of  jurors,  and  must  be  kept  open  by  him, 
at  all  reasonable  times,  to  public  inspection. 

RcmalDder  ot  I^    1808,    ch.    622.    |   10,    mni    h.    18M.    cb.    821.    |   1;   irlth 

I  1I&9.  LenBtli  of  JuF7  aerTlce  re«atr«d,    Hotloe  to  juror 

A  person  shall  not  be  requireil  to  serve,  as  a  .trial  juror,  more 
than  sit  days,  at  any  term,  for  which  his  nume  is  drawn,  as 
prescribed  in  this  article,  unless  the  court,  for  good  cause,  other- 
wise specially  directs;  except  that  he  shall  not  be  discharged, 
until  the  close  of  a  trial.  In  which  be  Is  serving,  at  the  time 
when  the  sis  days  expire.  A  person  shall  not  be  required  to 
serve,  as  a  trial  juror,  except  by  the  special  order  of  the  judge 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  pre- 
scribed in  this  article,  unless  at  least  three  days'  previous  notice 
to  attend  has  been  served  upon  him.  as  prescribed  in  section 
1140  of  this  act. 

I.,   IBM,  ch.  332,   I  22. 

g  lino.  When  court  to  excnse  tmnr  trov  aerrice. 

The  judge  presiding  at,  or  holding  a  term,  may,  in  bia  dis- 
cretion, excuse  a  trial  juror,  attending  thereat,  from  serrlce, 
during  the  whole  or  a  portion  of  that  term.  In  either  of  the  fol- 
lowing cases; 
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1.  Where  he  has  actually  served  as  a  trial  juror,  tn  a  court 
of  record  id  the  count;,  within  six  months  before  the  commence- 
ment  of  the  term,  and  since  the  secontl  Monday  of  Ausust, 
Itrecediag  the  commencement  thereof. 

2.  Where  he  has  actualt;  served  in  the  county,  ta  a  grnnd  juror, 
pursuant  to  law,  eince  the  first  Monday  ot  September,  preceding 
the  couimcnoement  of  the  term, 

3.  Where  the  interests  of  the  public,  or  of  the  juror,  ntll  be 
materially  injured  by  his  attendance;  or  bis  own  health,  or  the 
health  ot  a  member  o(  his  family,  requires  his  absence;  or  bia 
wife,  or  a  near  relative  o(  himself  or  bis  wife,  has  recently  died. 

I.    1850.  t  11.  oiii'd. 

I  ltS>.  [Am'd,  IHBB.]  Clerk  of  eaawt  to  eortfly  to  eom- 
^■■■loBpr,  mm  to  atCeadBiiee,  pxfiu«,  ■aea.  etc.  «f  |aror*. 

The  <H)nntr  clerk  of  the  county  of  Kines  most,  within  one  week 
after  the  close  of  each  term  for  which  trial  jurors  have  been 
drawTi,  or  after  the  discharge  of  the  trial  jurors,  if  they  are 
discharged  before  the  close  of  the  term,  return  to  the  commis- 
sioner of  jurors  the  panel  of  trial  jurors  with  the  commiNsioner's 
return  received  from  the  commissioner,  as  prescribed  in  section 
1148  of  this  act,  or  a  copy  of  each  of  those  papers,  certified  by 
the  clerk.  The  clerk  must  also  deliver  to  the  commissioner 
therewith  a  certificate,  specifying  distinctly  and  in  detail,  as 
follon-a: 

1.  The  name  and  residence  of  each  juror  who  attended  and 
aerved.  and  the  number  of  days  he  Bctually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused  or 
dlsoharged,  with  the  rennoa  therefor. 

3.  The  name  and  residence  ot  each  person  DotiSed,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  amount  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  office  of  the 
commissioner,  who  must  also  record  therefrom,  upon  the  list 
orifnnally  made  by  him,  the  date  and  amouM  of  service,  per- 
formed by  each  person,  as  therein  set  forth. 

L.  isas.  cti.  Me. 

f  11312.  [Am'd,  1801.]  CommUaloaep  of  lopora  to  aelret 
trIiU  J  n  ram  I  kla  scne"!  poorer  a. 

Trial  jurors  must  be  selected  by  the  commissioner  of  jnrors 
who  must  decide  upon  their  qualifications  and  exemptions  as 
prescribed  In  this  article,  under  the  su|ier vision  and  direction 
of  the  justices  of  the  supreme  court  residiuK  in  the  county  of 
Kings.  After  the  general  list  of  jurors  has  been  completed  no 
persoh  thereon  shall  be  excused  or  taken  olT  the  same  by  the 
commissioner  of  jurors.  The  justices  of  the  supreme  court  re- 
aiding  in  the  county  of  ICintrs.  or  a  majority  of  them,  may  re- 
quire the  commixsioner  of  jurors  ti^  scrutinize  and  revise  the 
general  panel  or  list  ot  trial  jurors  for  the  county,  under  their 
supervision  and  direction.  For  that  purpose  the  coraminsloner  of 
jnrors  ahsll  have  iwwer  to  snmmon  before  him  by  a  subpoena 
fssned  under  his  hand  each  and  every  person  on  the  said  gen- 
eral panel  or  list  for  the  year,  and  in  each  year,  and  to  make 
inqoiries  of  and  to  esamine  him  as  to  hia  competency  and  Quali- 
fication to  aerre  as  a  trial  juror,  with  power  to  reject  and  taka 
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oS  the  aald  general  panel  or  list  Bucb  persons  as  ere  not  com|>e- 
tent  or  qualified,  or  are  not  to  be  found.  But  snch  persons  shall 
not  be  rejected  until  a  list  of  them,  stating  the  tause  of  the  re- 
jection of  each,  has  been  submitted  to  and  approved  by  thi^  said 
justices;  and  partial  lists  may  be  so  submitled  and  approved 
from  time  to  time  as  the  work  progresses.  Such  subpoena  may 
be  served  by  mail,  or  personally  if  there  be  no  response  to  setvlce 
by  mail,  and  must  require  snch  person  to  appear  before  the  com- 
mlsaioner  of  jurors  at  a  time  and  place  in  such  county  to  b« 
mentioned  (herein,  and  not  less  than  two  days  after  the  service 
thereof,  to  be  examined  under  oath  touching  his  competency 
and  f|U a lifi cation  to  serve  as  such  juror;  and  the  salil  commtt- 
sioner  of  jurors  is  authorized  to  administer  such  oath  and  anv 
wilful  false  answer  thereunder  shall  he  the  crime  of  perjury. 
If  the  person  so  summoned  fails  to  attend  except  for  physical 
disability,  or  if  he  refuses  to  be  sworn  or  to  answer  any  pertt- 
nent  question  by  the  said  commissioner  of  jurors,  he  may  be 
punished  therefor  by  any  trial  justice  of  the  supreme  court  wt- 
ting  In  such  county:  and  nil  the  provisions  of  title  two  of  chapter 
nine  of  toe  code  of  civil  procedure  are  made  applicable  to  snch 
case,  except  that  no  fees  are  required  to  be  paid  to  any  snch 
person.  But  personal  service  shall  be  necessary  for  such  punish' 
ment.  Bvery  person  so  summoned  must  present  any  exemption 
from  jury  service  which  be  has  or  claims  under  sections  eleren 
hundred  and  twenty -six  and  eleven  hundred  and  twenty-seven 
of  the  code  of  civil  procedure,  or  eny  other  law.  and  if  ho  fails 
to  present  the  snme  he  shall  be  deemed  to  have  wnivi-d  the 
aame,  and  cannot  be  excused  therefor  thereafter  by  a  ronrt  or 
jud^e.  except  for  infancy,  alienage,  bad  character.  Isck  of  ordi- 
nary intelligence  and  inability  to  read  and  write  the  Eni'lisb  Ian- 
^lape  nnderstandingly. 

L.  1901.  eb.  AOO.    In  fSfct  April  2T,   ISM, 

I  11S8.  Id. I  to  r»celf-e  feu  «Dd  flnpii  for  b«nellt  of  eautr- 

The  commissioner  is  entitled  to,  and  most  collect,  for  a  copy 
of  0  paper  furnished  by  him,  the  name  fees  as  the  clerk  of  ■ 
court  of  record.  He  must  furnish  a  copy  of  each  paper  filed,  or 
proceeding  tnken  in  his  office,  to  any  person  opplving  therefor, 
and  paying  the  fees.  All  the  money  received  by  him,  for  fees. 
or  fines  collected  from  trial  jurors,  or  otherwise  in  the  discbarge 
of  his  duties  as  commissioner,  must  be  accounted  for  by  him. 
and  paid  into  the  treasury  of  the  county. 

L.  iSBS,  cii.  322.  i  as. 

I  1134,  SnverrlBOPB  to  provide  tor  his  rxppimeH,  et«. 

The  board  of  supervisors  of  the  county  must  provide  suitable 
rooms,  and  other  accommodations,  for  the  use  of  the  commis- 
sioner of  jurors,  snd  also  for  the  compensation  of  bis  assistants, 
clerks,  and  messengers;  and  for  necessary  printing  and  adver- 
tising, books,  stationery  and  other  articles,  required  foe  the  con- 
venient discharge  of  his  duties. 

H..  I  a,  .m-fl, 

g  USB.  Asaesior*  to  retnFB  peraons  liable,  R>d  ooKMla- 
■loii«r   to  aeteot  Jnrorit. 

The  assessors  in  the  city  of  Brooklyn,  and  of  each  town  In  the 
county  ol  Kings,  or  a  majority  of  them,  must,  after  the  first  day 
ot  May,  and  on  or  before  the  first   day  of  July,  in  each  T«nr, 
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s,  a  written  list,  under  Ilia 
a  of  all  persona  in  the  dty 
or  lowii,  HB  iDH  case  mnj"  oe,  wno  are  liable  to  serve  as  trial 
jnrora;  aad  statiug  the  oci^upation,  place  of  business,  and  resi- 
dence, of  each  person,  as  far  an  tlioso  parliculars  can  be  con- 
Tenienti;  aacertained.  The  omifsion  to  include  the  namPH  of  one 
ur  more  persona,  so  liable,  or  anj-  other  error  or  defect  In  a 
list,  docs  not  affect  the  xalidity  of  any  proceeding,  prescribed  in 
this  article.  The  commissioner  must,  within  the  same  period. 
select,  from  the  persons  residing  in  the  coiiuty,  suitable  perHOns 
to  serve  as  trial  jnrors.  Iti  making  the  retume  or  selection,  the 
ntweasorn  and  the  commisHioner  respectively  must  take  the  nameK 
of  thoHe  persons  only,  whom  they  believe  to  be  qunlified  to  serve, 
and  not  exempt  from  Rcrvice,  as  trial  jurors.  A  list  of -the  nameu 
so  selected  must  be  made,  by  the  commissioner,  in  a  book, 
RpecifyinfC,  as  nearly  as  he  has  asccrtnini'd  the  fai-ts.  the  occupa- 
tion, the  place  of  busincHs.  and  the  residence  of  each  person. 
indudinK  the  town.  or.  in  the  city  of  Brooklyn,  the  waril.  In  the 
list,  the  towns  most  be  arranced  slphalietically,  atid  the  wards 
namerically:  and  the  names  of  the  Jurors  must  he  arranRed 
alphalieiically,  accordine  to  their  surnames,  each  under  the  name 
of  the  town  or  ward,  where  he  resides. 

I  llltO.  'Wken  eomtnlBaloneF  to  pnbllsk  notice,  kud  rrcelvs 
«Tldei>ee    ot   exemntlaH. 

As  soon  after  the  first  day  of  June,  In  each  year,  as  the  com- 
missioner has  made  the  lint,  he  must  publish  b  notice,  for  at 
least  ten  days,  in  at  least  six  dail;  newHpapera.  published  in  the 
county,  to  the  effect,  that  the  list  of  trial  jurors  for  the  year  Is 
ready,  at  his  office,  for  exniiiination  and  correction.  He  must 
then  receive  evidence  of  disqunlllicallonK  or  exemptions,  and  must 
mark  "not  qualified",  or  "  exempt ".  in  the  list,  opposite  tbe 
name  of  each  person,  found  to  be  diwiuaiified  to  serve,  or  exempt 
from  serrinB  as  n  trial  Jnror,  as  the  case  reriuires.  He  must  also 
rerord  therein,  the  ground  of  each  disqualification  or  exemption. 


I  1137.  Cob*  mU  at  oner  to  prepnre  lUI,  and  flie  trknacrlpt. 

On  tbe  first  Monday  of  Anpiist  in  each  year,  or  earlier,  it  the 
corrections  can  be  earlier  made,  tbe  commissioner  must  prepare 
the  list  of  trial  jurors  for  the  year,  by  copyins.  from  his  btuA, 
the  names  of  all  persons,  who  (ipjiear  therein  to  l>e  liable  to  serve 
as  trial  jurors,  with  the  proper  additions  of  each.  The  com- 
missioner must  file  a  transcript  oX  the  list,  verified  by  his  affi- 
davit, in  the  offlie  of  tbe  county  clerk. 

Id.,  I  I^ 

I   11S8.  SappleB>«Bt>l  llatii  mmr  lie  ■ttenrAPdii  mad*. 

Supplemental  lists,  contnlitlntc  the  nomes  nnd  proper  addition" 
of  persona,  subsenuendy  ascertained  to  he  liable  to  serve  as  trial 
jurors,  may.  from  time  to  time  thereafter,  fie  made:  nnd  tran- 
scripts thereof,  verified  as  prescrilieil  in  the  In^t  seclinn.  must 
be  filed  in  like  manner,  by  the  commiHuioner.  Bsllotn.  cnntnininti 
those  names,  must  be  prepared  as  prescribed  in  the  next  section. 
and  naed,  in  like  manner  as  the  other  ballots  therein  specified,  toi 
the  residue  of  the  jury  year. 

Id.,  I  Ih  ao'd. 


...Gooylc 
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I  use.  BKllota  to  be  prepared,  and  deposited  In  box. 

The  commiaaloner  must  prepare  ballots,  by  writing  the  names, 
contained  in  the  list,  a  tranacript  o(  wbirh  vas  filed  ia  the  offl(« 
of  the  county  clerk,  nith  the  proper  additions  of  eaoh  person, 
on  separate  pieces  or  paper,  trhich  must  be  utiitorm,  as  nearly 
a%  may  be.  Id  appearance.  Ou  the  second  Monday  of  Augnst 
in  each  year,  he  mii«t  di'porft  thi!  ballots,  in  the  hoi  kepi  by  hliu 
for  that  purpose,  and  must  place  his  seal  upon  the  box;  where- 
upon all  jury  ballots,  previously  iu  use,  must  be  destroyed.  The 
box  must  be  constructed  with  an  aperture,  large  cuough  only  to 
conveniently  admit  the  band  of  the  person,  by  whom  the  ballots 
are  to  be  drawn;  and  the  aperture  must  be  provided  with  a  cover, 
so  arranged  ns  to  be  convonieBtly  sealed,  when  closed. 

III..    I   14.    ' 

(  lt44>,  [Ant*ll,  Itma.J  wriutt  omctrra  la  Bttrnil  drawlKvi 
boi>  numr  Jarora  to  be  drawn. 

The  commissioner  must  sessonably  notify  the  justices  of  the 
supreme  court,  residing  in  the  county,  and  the  county  jndgea 
to  attend,  at  his  office,  on  a  day  designated  by  him.  not  le«s  than 
fourteen  nor  more  than  twenty  days,  before  the  day  appointed 
(or  holding  a  term  of  a  court  o(  record  in  the  county,  at  which 
issues  of  fact  are  triable  by  jury,  in  order  to  witness  and  assist 
in  the  drawing  of  trial  jurors,  (or  that  term.  The  number  of 
trial  Jurors,  to  be  drawn  for  each  term,  may  be  fixed  by  the 
judge  who  is  to  preside  at  or  bold  the  term,  by  an  order  under 
bis  hand,  delivered  to  the  commiHsioncr.  If  the  number  has  not 
been  an  lixed,  at  the  time  of  the  drawing,  one  hundred  and  thirty- 
two  trial  jurors  must  be  drawn  (or  the  term. 

I.,  law,  cb.  MO. 

I  1141.  [An'd,  ISBS.]  ProcredlDKB  prellmlnBrr  to  dr>wla«:. 

If  two  or  more  of  the  judges  or  justices  specified  in  the  last 
section,  attend,  the  conimisKioner,  or  in  case  of  his  absence,  his 
chief  clerk,  must  break  the  seal  of  the  box  contalnins  the  ballots. 
open  it,  and  exhibit  the  ballots  for  their  inspection,  together  with 
biB  original  and  each  Riipplemental  list  of  trial  jurors,  and  aUo 
<  the  verified  transcripts  thereof,  filed  in  the  county  clerk's  office. 
The  ballots  containing  the  names  of  trial  jurors,  excused  from 
service,  for  the  whole  or  a  portion  of  a  previous  term  of  a  coort 
of  record  In  the  county,  which  have  uot  already  been  replaced 
in  the  box,  to  be  redrawn,  must  then  be  replaced  therein;  and 
the  jiidges  and  justices  attending  the  dr.ivring,  must  take  care 
when  the  seal  is  broken,  that  they  are  ao  replaced.  If  a  supple- 
niental  list  has  been  made,  and  a  transcript  filed  since  the  last 
drawing,  ballots  containing  the  names  appearing  therein,  must. 
at  the  same  time,  be  placed  in  the  liox.  The  judges,  justices  and 
the  commissioner,  or  in  case  of  his  absence,  hia  chief  clerk,  or 
a  majority  of  them,  must  appoint  one  of  the  attending  officers 
to  draw  the  ballots  from  the  box.  and  another  to  checkmark  the 
drawing,  as  it  proceeds,  upon  a  copy  of  the  liats,  transcripts  of 
which  have  been  filed  with  the  county  clerk. 

U  [88G,  ch.  MS. 

I  114S.    DraivlnK)  koir  condaetrd. 

The  commissioner,  or  in  cane  of  his  absence,  bis  chief  clerh, 
must  then  shake  the  box  containing  the  ballots,  bo  as  to  thor- 
oughly mix  them.  The  person,  appointed  tor  that  purpose,  most 
then,  without  seeing  the  name  cotitained  in  any  ballot,  pnbUcIy 
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dniH'  iiu'.'  IhiUuI  from  tbi-  bos,  ond  read  aloud  tbe  raoteau 
thuruof.  It  the  drawing  is  for  trial  Jurore,  to  nerve  in  the  city 
coan  ot  Brooklyn,  and  tbc  persou  drawn  doeH  oot  reside  in 
tbal  cit;.  the  ballot  muKt  be  returned  to  the  box;  but  it  he  n>- 
sidea  in  that  city,  or  if  the  dr&wlutt  is  for  trial  jurura.  to  eerve 
in  another  court,  the  peraon,  appointed  to  fheckmarli  the  drawiUK. 
must  place  opposite  tbt"  name  of  the  perxon  drnwn,  upon  the 
«>Pf  of  the  lists,  the  figure  1.  The  ballot  must  theo  be  depoillrid 
in  a  Hecond  box.  provided  tor  that  purpose,  and  coniitrucled  like 
tbe  first  box.  Another  bnllot  must  then  lie  drawii,  in  like  maDoer. 
from  the  first  box:  and  the  same  process  must  be  repeated,  until 
the  requiitite  number  ban  been  drawu;  except  that  each  name 
must  be  checkmarked  in  its  numerical  order. 

I   1143.      CtrtiHemtr   to   be   nude,  mill   bases  sraled  up. 

Wben  the  drawing  is  completpd,  tbe  connniMiouer,  or  in  rase 
ot  his  absence,  his  chief  clerk,  and  the  judges  by  whom  it  was 
conducted,  must  sign  a  minute,  at  the  end  of  the  copy  of  the 
lists,  npon  which  Ihe  checkmarks  have  bt'en  made,  setling  forth 
that  the  trial  jurors,  wiiose  names  are  contained  therein,  were 
duly  drawn  by  them,  for  the  court  and  the  term  therein  spedfied, 
in  the  order  denoted  by  tbe  Sgures.  Tbe  judges  must  then  close 
each  box;  and  place,  upon  the  cover  thereof,  their  seals,  which 
most  not  be  broken,  except  when  necessary  for  a  Bubseiiiieui 
drawing. 

I.  isse.  ch.  322.  i  18. 

f  1144.  8abi»c«i>ent  dmwlnai  bow  eoBdii«l*4. 

The  proceedings,  upon  each  subsequent  drawing,  are  the  sime: 
bat  the  list  must  be  checkmarked  witb  numbers,  commencing 
with  the  number  nest  io  order,  otter  tbe  Inst  number  used  at  the 
preceding  drawing. 

U    ISM.    rb.    3S2.    |    IB. 

I  1148.  ProccedlBBs  wben  flral  box  esbansted. 

After  all  the  ballots  have  been  drawn  from  the  first  box,  and 
deposit*^  in  the  xecontl  box,  the  commissioner  must  make  a 
new  list,  by  copying  the  lists  used  npon  the  preceding  drawings. 
omitting  the  checkmarks.  lie  must  then  correct  It,  by  properly 
Indicating  each  pernon  who  ha^  been  found  to  be  disiiualified, 
exempt,  dead,  or  not  resident  within  the  county:  and  each  perion, 
who  has  been  excused,  and  for  what  time.  Thereafter,  wben 
trial  jurors  are  drawn,  the  ballots  must  be  drawn  from  the 
second  box:  the  names  must  be  cbei-kmnrked  on  the  corrected  liNt: 
and  the  ballots  not  used  must  be  deposited  in  the  first  box;  ex. 
cept  that  where  a  bsllot  is  drnwn.  cojitniniojr  the  name  of  n 
person  indicated,  on  the  corrected  list,  sa  disqnaliSed.  exempt, 
dead,  or  non-resident,  it  mn«t  lie  destroyed:  and  a  ballot,  con- 
taining tbe  name  of  a  person  who  has  been  excuned.  for  a 
period  then  unexpired,  must  be  returned  to  tbe  box  from  whieh 
it  wan-  drawn,  without  checkmarkinft. 

I  llde.  f  Am'd,  1891.1  Com mla-l oner  to  tr>B<<»lt  »a»el  lo 
■herlffi  abrrlS  t*  aotlfr  Inrom. 

Immediately   after   each   drawing  o(  trial  Jurors,   the   commis- 
sioner or  In  case  of  his  sbft'nce,  his  chief  clerk  must  prepare  .1 
pane]  verifled  by  liii  affldarit.  containing  the  names  of  tlie  juron 
ion 
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drawD,  vrith  the  proper  additiuna  of  each,  aaJ  stating  for  ivbat 
court  and  for  what  term,  tbey  wore  dnwD.  He  luuat  IrunHmit 
the  panel  to  the  sheriff  of  the  county,  ^rho  must  keep  it  ou  file 
in  his  office  Tor  public  Inspettion.  The  comniissiouer  must  (orlh- 
with  DOtiff  each  juror  named  therein  to  attend  the  term  for 
which  he  was  drawn  by  serving  npon  him  a  notice  to  that  effect 
addresned  to  bim.  The  notice  may  be  served  personalty  or  by 
leaviiis  it  at  the  juror's  residence  or  usual  place  of  busiueHs  with 
a  person  of  proper  age  and  discretion.  It  must  specify  the  daya 
duidn^  which  the  juror  is  required  to  be  present:  and  it  may 
contain  copies  of  such  portions  of  this  article  as  the  commissioner 
deems  proper. 


of    ttaeir 

The  thirty-six  trial  jurors  Srst  drawn  for  a  term,  or  such  other 
number  as  the  judge  appointed  to  hold  or  preside  at  the  term, 
directs  must  be  notified  to  be  pi-esent  during  the  first  six  dayw 
of  the  term,  and  the  thirty-six  trial  jurors  next  draivn,  or  sncb 
other  number  as  the  judRo  directs,  must  be  notified  to  be  present 
during  the  next  six  days  of  the  term,  and  a  like  number  dnrinii 
each  succeeding  six  days.  The  jndice  holding  or  presiding  at 
Ihe  term,  may  in  his  discretion,  on  the  application  of  a  trial 
juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of  service 
required  of  him.  The  judge  may  niao  change  the  time  of  service 
of  a  juror  to  f  later  day,  during  the  same,  or  a  subsequent  terui 
of  the  court.  Bach  juror  whose  time  of  service  is  changed  to  a 
day  certain  must  attend  at  the  opening  of  court  on  that  day,  and 
thereafter  until  discharged,  without  further  notice.  If  he  fails 
so  to  do  he  is  li.iblc  to  the  ssmc  pnniwhioent  as  if  he  had  hecu 
personally  notified  by  the  commissioner  to  attend  the  term,  and 
to  be  present  on  that  day.  The  clerk  of  the  court  must  enter  in 
a  book  kept  for  that  purpo"e  the  nnme  nf  each  juror  who  is  su 
excused,  or  whose  time  of  service  is  changed. 

h.   1801,  ch.  98, 

I  tl-18.  [Au'd,  18111.]  SberlS  (v  moke  relara  of  jBv«-s 
no  tilted. 

Before  the  commencement  of  each  term  of  a  conrt  for  which 
trial  jurors  hove  been  drawn,  as  prescribed  In  this  article,  the 
commissioner,  or  in  case  of  his  absence,  his  chief  clerk,  must 
file  with  the  clerk,  the  panel,  or  a  copy  of  the  panel,  with  a 
return,  imiler  his  hand,  indorsed  thereupon  or  annexed  thereto, 
shon-iug  the  names  and  additions  of  each  juror  notified,  the  days 
•luring  which  he  was  notified  to  attend,  and  the  manner  in  which 
he  WHS  notified. 

dritwii. 

At  any  time  during  the  sitting  of  a  term  of  a  court  of  record 
in  the  county,  the  court  may  direct  an  additional  number  of  trial 
jurors,  to  be  drawn  for  that  term.  The  order  must  specify  the 
number  to  Ire  drawn,  nnd  Ihe  time  of  drawing.  The  drawing 
must  be  conducted  an  pre-icribed  in  aections  1141.  1142,  and  11*1 
of  this  act.  except  that  notice  is  not  rei^ulred.  The  commis- 
siooer  must  forthwith  notify  emli  juror  drawn,  by  such  a  notice 
Vita 
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t  th«  tJme  specified  in 

f  IXBO.  [ABi'd,  1H80.]  ilarara  Is  eertalB  ■»e«Ial  proeeed- 
lutca- 

In  a  special  proceeding;  pending  before  a  county  judge  of  Kings 
county,  in  which  a  trial  jury  iB  necesaary,  the  judge  may  im- 
panel a  jnry  from  the  trinl  jurors  who  are  aerving  at  the  time 
in  the  (wunt;  court  of  the  county.  If  tliere  are  no  Jarors  Berving 
in  the  county  court  the  judge  may  make  an  order  requir:ng  the 
commissioner  of  jurors  to  draw  the  number  of  trial  Jurot-!i.  des- 
ignated therein;  whereupon  the  (ommiasioner  or  in  cftse  of  hia 
absence,  hia  chief  clerk,  muat  draw  the  ret^uiaite  number  and  the 
commissioner  must  notify  tbem  as  prescribed  in  thia  article  tor 
drawing  and  notifying  other  trial  jurora. 

L.   1806.    cli,  HO. 

I  llSl.  {Ain'd,  1001.]  CompeoBBllOD  to  Indies,  etc.,  tor 
■ePTl«e«  niider  thi*  ■rttele. 

The  board  of  supervisors  of  the  county  muat  allow  to  each 
judge,  includine  each  justice  of  the  supreme  court,  for  the  aer- 
Tice  performed  by  him,  as  prescribed  In  thia  article,  auch  com- 
penaatioQ.  aa  the  bonr^  deema  reasonable  and  proper.  Such  com- 
pensation at  the  sum  allowed  and  establiNhed  for  juatices  of  the 
supreme  court  pi^or  to  the  year  nineteen  hundred  and  one  is  con- 
tinued: eicept  that  from  and  after  July  first,  nineteen  hundred 
and  one,  it  may  be  increased  in  amount  to  a  sum  not  to  exceed 
the  amonnt  now  paid  for  additional  compensation  to  the  justices 
of  the  supreme  court  resident  in  the  first  judicial  department. 
TTie  board  of  estimate  and  apportionment  of  the  city  of  New  York 
may  ho  fix  the  name,  and  shall  raise  and  provide  the  money  to 
pay  the  said  compensation. 

I.  1901.  ch.  2B9,     m  pffwt  April  8.   1601, 

^    11B2.    Court    of   record    to    floe    Inrors    tor    non-Bttend- 

Where  a  person,  duly  drawn  and  notified  to  attend  a  term 
of  a  court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  time 
specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that 
term,  must  impose  upon  him  a  fine  of  twenty-five  dollars,  for 
each  day  that  he  fails  so  to  attend.  This  section  applies  to  a 
•pecial  juror,  aa  well  as  to  an  ordinary  trial  juror. 
L.   ISW.   i^b.   ^   I  SS,   im'd.    Sre  put.   |  1194. 

I    115S.    Juror    mar   alao    be    Rrreated.   and   coBipelled    to 

Where  a  peraon,  duly  drawn  and  notified,  fails  to  attend  and 
serve,  at  a  term  of  a  court  of  record,  as  required  by  law,  without 
bavine  been  excused,  the  conrt,  besides  imposintt  a  fine,  as  pre- 
scribed In  the  IsRt  section,  may  direct  the  sheriff  to  arrest  him, 
and  hrioc  him  before  the  court;  and,  when  he  has  been  so 
bronpht.  it  may.  in  ila  diacretion.  compel  him  to  serve. 

I  IIIM.  [An'd,  JS»5.]  CommlHloner  to  notllr  Jarors  dncd 
to  app«art  board  for  remlsaloa  and  cntorcvmeat  of  llncfl. 

The  comnilHsioner  of  jurors  must  cnitse  a  notice  to  be  served 
upon  each  deHnijnent  trial  jurm-,  ictTirncd  aa  having  been  finpd, 
Mating  the  snm  in  which,  and  the  term  at  which  he  wna  fined. 
and  requiring  him  to  show  (.'susc,  If  he  has  nnj,  before  the  board, 
tpedSed  tn  this  Kction,  at  the  coTumjimioaer'a  office,  oa  n  daf, 
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not  le»a  than  three  dafs  thereafter,  and  at  an  honr  ipeclBed  in 
the  notice,  wh;  the  fine  ahould  be  remitted.  The  eommissioner 
must  notify  the  justices  of  tbe  supreme  eourt,  residing  in  the 
county,  and  the  county  judges,  to  attend  at  tbe  same  time  and 
place,  end  Hct  with  him  as  a  board,  for  the  remission  and  en- 
iorcemcnt  of  jury  fines.  It  is  their  duty  to  attend,  and  act 
accordingly.  The  commiaBioner.  and  two  of  those  justices  or 
judges,  coaatitute  a  quorum.  The  boiird  iiiay,  in  its  diRcrctiou. 
hear  testimony:  and  it  may,  from  time  to  time,  adjourn  the 
meeting,  or  the  hearing  or  final  dicpasition  of  a  pnrlicutar  case. 
It  may  remit  the  whole  or  any  part  of  a  fine:  but  a  fine  shall 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom  it  has 
beeD  iuipoaed,  or,  if  a  reason  satiHfnctory  to  the  board  is  B  Ten, 
why  bia  aDl^nrtt  cannot  be  furnished,  another  person  in  hii 
behalf.  mnkp<<  and  files  with  the  commixsioner.  an  affldarit,  Rtat- 
Ing  the  grounds,  upon  which  a  remission  or  reduction  is  claimed. 
Each  aOldarit,  so  filed,  must  be  kept  open  to  public  inspection. 


of  sniHild  flueki  precept  tberenpon. 

The  commissioner  of  jurors  must  receive  each  fine,  paid  or 
collected,  as  prescribed  ia  this  article.  When  ten  days  have 
expired,  since  the  final  disposition  of  a  case  by  the  board,  the 
'ssioner  must  file,  in  the  office  of  the  dork  of  tbe  court,  a 
,  containing  the  name  of  each  juror  fined,  whose  fine 
lS  unpaid,  and  a  statement  o(  the  sum  remaining  unpaid. 
The  clerk  must  thereupon  issue  to  the  commissioner,  a  precept, 
under  the  senl  of  the  i-ourt,  specifying  the  nnmc  of  each  person 
fined,  and  the  amouDt  of  his  fine  remaining  unpaid:  and  com- 
manding tbe  commixsioner  to  lev.v  and  enforce  collection  of  each 
fine,  and  to  return  the  precept,  with  his  doings  thereupon,  within 
ninety  days  after  the  receipt  thereof.  For  the  purpose  of  collect- 
ing a  fine,  the  commissioner  munt  levy  upon  anil  sell  the  personal 
property  of  a  person  fined,  with  like  effect,  and  subject  to  the 
same  provisions  of  law,  as  where  a  sheriff  levies  upon  and  sells 
personal  property,  by  yirfue  of  an  execution,  issued  upon  a  judg- 
ment of  a  court  of  record. 

!>.  IBKS,  ch.  S22.  I  28.  snd  iiart  ot  |  ».  ■■  un'd  br  I^  IMS,  Fh.  821.  |  4. 
■Dd  L.  ISTI.  ch.  T44.  I  2. 

1  IIIMI.  [Am'd.  189S.]  Plnea,  not  eolleeted  oader  precept, 
to  be  docketed  oBd  enforced  aa  Indamenta. 

The  commisnioner  must  return  the  precept,  according  to  its 
coniinand.  to  the  clerk  of  the  court  issuing  it.  If  he  fails  so  to 
do,  the  court  may  enforce  the  return,  by  attachment  for  contempt. 
When  the  precept  is  returned,  the  clerk  must  make,  in  the  docket 
of  jndgments  kept  by  him,  the  same  entries,  as  nearly  as  may 
be,  with  respect  to  each  nncolleclei  fine,  as  if  it  was  a  final 
judgment  rendered  In  an  action.  When  the  entries  have  been 
made,  the  fine,  with  interest,  becomes  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  as  if  it  was  recovered  by  a  judgment 
Id  the  same  court;  and  an  execution  to  collect  it  may  be  iasued, 
directed  to  the  sheriff  of  the  county  of  Kings,  as  upon  a  judg- 
ment. The  commissioner  has.  in  relation  to  the  execution,  and 
the  satisfaction  of  the  fine,  a'l  the  powers  of  the  attorney  for 
a  party  recovering  such  a  iudement,  In  relotlon  to  the  Judgment. 
and  the  execution  issued  thereupon. 

h.  less,  cb.  Me. 
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I   IIST.  MiheB   llBB  dlBCfearKcd. 

The  lien,  created  by  such  a  docket,  mn«  be  discharged,  by  the 
coanty  clerk,  on  filing  with  him  the  commisaioner's  certificate  of 
payment. 

I.  isac,  cb.  m.  I  5. 

I  IIBS.  Cowmtaaloner,  etc.,  oorravtly  omit  line  Mme,  la 
Kmtltr   of  lelanr. 

If  the  commiBsioner  of  jurors,  or  either  of  his  asBistanta.  or 
a  clerk  or  other  personi  employed  by  him,  corruptly  and  without 
■ufflcient  cause,  omits  the  name  of  a  person,  duly  drawn,  from 
a  panel  of  trial  Jurors,  or  the  ballot,  containing  the  oame  of 
Bai%  a  person,  from  either  of  the  boxes  prescribed  In  this  article: 
or,  directly  or  indirectly,  receives  a  fee,  reward,  compensation. 
or  advantage,  in  consideration  of.  or  as  an  Inducement  to  such 
an  omission;'  he  is  guilty  of  a  felony,  and  shall,  on  conviction, 
be  pnnished  by  imprisonment  in  a  State  prison,  for  a  term  not 
lets  than  two,  nor  more  than  five  years. 

I    11S9.    CemmlsalOBFr'a    other    wlltal    Becleet,    it    mla^e- 

A  wilful  omission,  by  the  commiBsioner.  of  a  duty  required 
of  him  by  thii  article,  other  than  that  specified  In  the  last  sec- 
tion,  is   a   misdemeanor. 

I.   IStli;,   eb.  821,  I  S. 

g   IISO.  GItIbv  iBlse  lutariBRtlon,  or  sapitreiulmK  BOttee. 

A  person,  to  whom  application  is  made,  within  the  coontj  of 
Kin>ra.  by  nn  assessor,  or  by  the  commisaioner  of  jurors,  or 
either  of  his  assistants,  for  information,  as  to  a  tact,  upon  which 
the  liability  of  himself,  or  any  other  person,  to  Rorvc  as  a  trial 
juror,  depend K,  and  n*ho  refnties  to  elve  information  relatlnf! 
thereto,  which  he  can  give,  or  knowingly  gives  false  information 
relating  thereto;  or  a  perRon  who  knowingly  makes  to  an  asaes- 
Bor.  or  to  the  commissioner  of  jurors,  or  a  person  acting  by  his 
authority,  a  false  representation  as  to  the  identity,  residence,  or 
any  other  matter,  relating  to  a  juror,  dnly  drawn,  and  placed 
on  a  panel  to  be  notified:  or  who  knowingly  retninn.  conceals. 
Bnppreeses,  or  wilfully  destroys,  a  notice  to  attend,  left  at  the 
residence  or  place  of  business  of  another,  who  liaa  been  drawn 
as*  trinl  Juror.  Is  guilty  of  a  misdemeanor. 

I  1101.  PcBBltT  tor  phTslolBB  RilTlBB  fKlBC  cerMflcatc. 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
a  false  representation,  for  the  purpose  of  enabling  or  assisting  a 
person,  to  be  discharged,  excused,  or  exempted  from  service,  as 
a  trial  Juror  In  the  county  of  Kings.  Is  guilty  of  a  misdemeanor. 

I  11S2.  Co^BiiBBloacF  to  rejfort  KBd  par  over  nOBcy. 

The  commissioner  of  Jurors  must  make  a  yearly  report  to  the 
board  of  supervisors,  of  all  proceedings  had  before  him,  or  by 
him.  Id  the  discharge  of  his  dntlc";  and  hi'  must  pnv  over  to  the 
connty  treasnrer.  at  leost  once  in  each  three  months,  alt  money 
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'  TITIA  V. 
Trial  liy  jury, 

trtlde  1.  Fonii*Uon  or  tb«  Jurr. 
3.  The  temici. 

ARTICLB    FIRST. 

Formation  of  the  jury. 


1171.  WheD  tiilesmeD  to  be  pnwureil,  or  Jaron  JriiwD  rrom  tblrd  boc 
1173-  it  nbeTUr  Ib  ■  parlj.  court  dibj  appolDt  ■  penoo  to  act  tor  him. 
JITO.  Jui7  conipeffDb,  ■Uboo^  ^ntilDlng  onlj  pArt  or  Dooe  of  €>rtflDK) 

I17T'.  No  pbnllpofte  nllawpd  Ih'iiiiih*  alKrrr  •Irnwlni  U  ■  partr.   ot>- 
1170.  Ch»lleIlBf^ri  iKdal  ■ctloui. 


1   )1«3.  Clerk  to  prepare  ballota  .of  inrorii  for  triat. 

At  the  openlDg  of  a  term  of  «  court  ot  ri>cortl  at  which  liaae* 
of  (net  are  to  be  tried  by  jury,  the  rierk  must  cause  ballotB,  uni- 
forui,  iiB  npnrl;  hs  may  Ix'.  iu  s|>|K'aruni.t'.  to  be  prepared,  by 
wriliiiB  llie  iiniiie  ot  each  iktsou,  returned  lo  the  term  bb  a  trial 

Sror,  nith  liis  proper  addiliouB.  on  a  sepnrate  piece  of  paper. 
e  must  roll  up  or  fold  each  ballot,  in  the  samp  manner,  an 
nearly  nH  may  iio,  bo  ns  lo  resemble  the  otiiers.  and  so  that  the 
narnp  Es  not  TiHihle.  The  bnllots  must  be  de|>08ited  In  a  Rnfficienli 
box,  from  whieh  they  must  be  drawn,  as  preaeribed  In  thii 
article. 
1  R.   3.  430.   I  SO  (2  Eilm.  t38). 

I   I1G4.  Ctevic    lo    dran    ballot*. 

M'lifii  an  issue  of  fact,  lo  lie  tried  by  a  jury,  is  brouKht  to 
trial,  the  clerk,  nndi'r  the  direclloii  of  the  court,  must  openly 
draw',  out  of  the  box,  as  many  ot  the  bnllots,  one  after  another. 
ax  are  Bufflcient  to  form  a  jury. 


I  lies.  Mode  of  drawlDK  ballotB. 

Bi'fnre  Ihe  Brst  ballot  is  drawn,  the  box  mast  be  closed  and 
well  Hhnkcn.  so  nx  Ihoroiichly  to  mix  the  bnllota;  and  the  clerk 
miift  draw  each  ballot,  without  seeinc  Ihe  name  written  on  any 
of  them.  IhrouKh  an  aperture,  ninde  in  the  lid  ot  the  box,  UlfB 
eiiouffh  only  to  admit  his  band  eoDTen|eDll:r. 

M„  1  n. 
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I  lieo.    [A^'U,    1SS3.]    PrraoBs    drairn,    etc^    la    forn    tkB 

The  firat  twelve  persons  who  appcnr.  aa  theirnamee  are  drnwu 
■tid  called,  and  are  approred  as  iodifferent  betweeu  the  partiM, 
and  not  diacharEi^  or  eicused,  niuBt  be  sworn,  nuil  constitute 
the  jurj-  to  try  the  issue.  Persona  abalt  be  disqualified  from  sit- 
ting aa  jurors  it  related  b;  consunguinllf  or  afinily  lo  a  party 
to  the  issue  in  the  same  esses  in  which  judsea  ure  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  vane  ia  opened;  but  any  other  purtj  to  the  Issue  may  raise 
the  objection  within  six  months  from  the  date  o(  verdicl. 

3  B.   S.   UO.  I  HI;  L.   1863.  Ch.  SM. 

I  116T.  nallots  draiTBf  fvlitn  to  be  deposited  In  ■  itecoild 
box. 

The  ballots,  containing  the  uames  of  the  jurors  so  •worn,  mnit 
he  (hen  deposited  in  another  box.  and  there  Jcept,  apart  fcom  tbe 
other  ballots,  until  that  jury  is  dischBrged. 

Id..  1  m. 

1  11«S.  Id.|  when  to  lie  retnrned  to  the  flrat  box. 
After  that  jury  is  discharBed,  the  ballots  containing  their 
names  nlnst  be  Rgnin  rolled  up  oi"  folded,  os  prescribed  in  si-ctlon 
1163  of  this  act,  and  returned  to  the  bolt  from  which  they  were 
first  taken;  and  the  same  course  raust  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jurj. 

Id..  1  S3. 

I  110».  Ballot-  of  abseBteex,  etc.,  to  be  pptnraed  t*  Urst 
boi. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  Is  drawn  or  cnlletl,  or  is  set  anide,  or  excused  from 
serrtiig  on  that  triftl,  must  be  BBair  rolleil  up  or  folded,  in  the 
same  manner  aa  before,  and  returned  to  the  Imdx,  containing  the 
undrawn  ballots.  a»  soon  ns  the  Jury  is  sworn. 

Id.,  I  ST. 

f  1170,  Hew  Jnrr  ninr  be  drawn  while  Brmi  U  empanel- 
led. 

If  Bu  iaauc  is  brought  to  trial  by  a  jury,  while  a  jury  Is  em- 
panelled in  another  cause    a'  "■ • -"■'  "~*  '*—  -"- 

charged,  the  court  may  order 

he  drawn,  out  of  the  box  cc ^   .   _  . 

but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  ntlending  the  term,  muBt  be 
placed  together  in  the  same  hoi,  before  a  jury  ia  drawn  there- 
Id.,  I  M. 

1  llTl.  (Au'd,  1ST9.1  ^Vhen  taleaiaea  to  He  procured,  or 
Jarora  dr«w>  troHi  third  box. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  court 
may  it  any  county  except  \\'estchesler,  direct  the  sherlft  to  re- 
quire the  fttfendance  of  Biich  n  number  of  (nlennien.  from  the 
bystanders,   or  from   the  county  at  large,   qualified  t 

X   BUffi- 
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cient  numtM^r  of  ballots  from  the  first  liox,  apocified  Id  aection  ten 
hundred  and  thirtj-eight  of  tuU  net,  it  thure  la  not  a  iuQicicDF 
Dumber  ol  ballots  remnining  tberciu,  to  drnvr  the  rraldue  from 
the  Beoond  box,  epecltied  in  eectlon  ten  hundred  aud  fifty-oue  of 
this  act.  Id  any  other  county,  except  Notr-Vork  and  Kings,  U 
may,  in  its  diaoretion,  iuatead  of  directiDg  him  to  require  tnles- 
men  to  attend,  direct  him  to  draw  a  sulBdont  number  of  bnllota 
from  the  third  box,  speciflwl  In  seclion  ten  hundn.il  and  fitty-twa 
of  this  act.  Id  either  cnse,  the  sheriff  miiBt  notify  the  persoiis 
thus  drawn  to  attend  forthwith,  or  ugmn  a  day  fixed  by  the  court. 
If,  for  any  reason,  a  sufficient  number  ot  inrors  to  try  the  issue 
is  not  obtained,  from  the  persona  notified,  under  an  order  uindt* 
as  prescribed  in  this  aection,  tlie  court  luny  make  another  order, 
or  successive  orders,  until  a  sufficient  number  ia  obtained;  and 
in  making  each  order,  the  court  may  exerciiic  the  same  discretion, 
as  in  making  the  first  order, 
-  3   H.    B.    420.    I   U,    aoi'd. 

t   1172.  When    tnl»neD    to    be    procured. 

In  any  county,  except  New-Vork,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  anch 
a  number  of  qualilied  taleRmen.  for  the  trinl  of  an  issue  of  fact. 
«■  it  deems  sufficient,  where,  by  reason  ot  one  or  more  Jaries 
being  empauetledk  or  for  any  otiier  reason,  no  linliot  remains  uu' 
drawn;  or  where,  in  cooaegneDce  of  jurors  being  set  ftsicie,  a 
juror  cannot  be  ohlaiacd,  for  the  trial  of  that  issue,  from  the 
list  o(  those  returned. 

Part  ot  id.,  g  ee. 

I  1173.  If  abcrlfl  !■  m,  pHttr,  oonrt  mar  appotnt  a  persan 
to  act   for  kim. 

If,  in  a  caae  spcdiied  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  iss|ie,  the  court  must  appoint  n  disinterested  person, 
to  act  In  place  of  the  sheriff.  For  Itinl  purpose,  the  person  so 
appointed  posHeBses  all  the  powers,  and  ia  subject  to  all  the 
dutiea  nnd  linbilitiea  of  the  sheriff,  with  respect  to  the  matters 
specified  in  those  Ecctione. 

P.rt  of  nme  iwtfon,   »m'd, 

I  1174.  Duty  of  alicrlff  and  of  taleamen. 

The  sheriff,  or  person  appointed  b,v  the  rourt,  must  notlry  the 
requisite  numlier  of  persons  to  iittend,  and  mnke  rpMirn  thereof, 
as  prcBcrlbed  in  seclmn  1048. of  this  flct:  except  Ihnt  each  per- 
son must  be  required  to  attend  forthwith.  Each  peraon  so  noti- 
fied muat  attend  forthwith,  and,  unless  excused  by  the  court  or 
set  aside,  miist  serve  ns  n  juror  upon  the  fri.nl.  For  a  neelect  or 
refusal  bo  to  do,  he  may  be  fined,  in  the  same  manner  as  a  trial 
juror,  reRulariy  drawn  nnd  notified,  na  prescribed  in  this  chnpter: 
and  he  is  subject  to  the  same  exceptiona  and  challenges,  as  any 
other  trial  juror. 

M.,  t  68. 

I  11T5.  [Au'd,  1877.]  Jury  cotniictpnt.  althoairb  ooalaln- 
Ibk  onlr  part  or  none  of  orlirtnal  pnnel. 

It  Is  not  a  Tftlid  ohjection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  cnntnina  none  of  the  jnrora  ori«- 
inalty  relumed  to  the  term,  or  is  only  partially  compoBed  at 
•nch  Jurors. 

fkmstulw  ot  u..  I  eo,  eii*p<i«d. 
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I   IITO.    [Ant'd,    16B4.]    Percmptorr    cballcBKea   In    a    civil 

UpoD  the  trial  of  an  i^ue  ol  fact,  Joiued  ia  ft  civil  action  In  a 
court  of  recotii,  ench  pnrtj  niiiy  percmiitorily  challpnge  n"* 


iC  VL-curU  eiipii  ijurly  may  pi;reaiptori!y 
'    *  us  drawn  ua  Jurora  tor 


challeaKe  not  more  Uiau  tbrtc  of  the  ijerbona 
the  triaL 

U   UM.   ch.  434. 

1  117T.    No    okallenKc    nltofred    becanae    oBoar    drairlac 

It  is  not  a  good  canse  of  cbalkOKO,  to  tbe  panel  or  array  of 
trial  iuroro.  In  an  action  in  a  court  ot  record,  that  the  officer 
vho  drew  t&em  is  a  puny  to.  or  interested  in  the  action,  or  coud- 
•el  or  attorney  for,  or  related  to,  a  party. 

2  R.  S.  420.  I  Se  [Z  Edm.  43T). 

I  1IT8.   Il«  challeBse  Bllowed -Iiceasa*  oflear  ■•tUrlns 

It  ia  Dot  a  good  cnuse  of  chnlli'iige  to  (he  panel  or  array  of  trial 
Jurors,  in  an  Action  in  a  court  of  record,  thnt  they  were  notified 
to  attend  by  an  olficpr,  who  ia  a  pniiy  to,  or  interested  in,  the 
action,  or  rrlnted  to  n  party;  unless  it  [•>  nllpKed  in  the  challenge, 
and  )h  PBlnblisbed.  thnt  one  or  more  of  tbe  jDrora  drawn  wer« 
not  DotiGed,  and  that  the  omission  was  intentional. 

Id..  {  B7. 

I    IITO.   (AlB'd,  1V08.1      ChallFBKeB  (■  prnal  actloan. 

In  an  action,  in  a  court  of  record,  or  not  ot  record,  wherein  a 
city,  town  or  county  Is  a  party,  it  in  not  a  fcnod  cause  of  chal- 
lenee  to  a  trial  juror,  or  to  an  olDopr  who  notifieil  the  trial 
jurors,  that  the  Jnror  or  the  officer  is  a  resident  of,  or  liable  to 
pay  taxes.  In  the  city,  town  or  county,  which  iir  a  party  to  such 
action. 

Id..  I  GS.  Srr.  UK,  2  R.  S.  GSl.  t  ^  <S  Edm.  STIJ:  L.  10D3,  ch.  2M.  to 
rSret  Sept.  1.  IB03, 

I  IISO.  [Am'd,  18TT,  1901.]  CbKlleavpa  how  tried.  Ezcsey- 
HaiiK  to  ud  r#TleiT  of  the  detorKlaatlaB  mt  the  ooarl,  la 
reference  tferreto. 

An  objection  to  the  qualiflcatloDs  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenite  to  the 
panel  or  array  of  jorore,  must  be  tried  and  dPtermined  by  the 
conrt  only.  Kither  party  mny  eicept  to  the  determinntion,  and 
it  muj'  be  reviewed,  upon  a  question  ot  fact,  or  a  question  of  law. 
or  tioth,  as  where  on  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  thnt  where  one  or  more  exceptions  are 
taken,  to  the  rulings  of  the  court,  made  .after  the  jury  Is  ero- 
panellei],  nn  esiceplion  to  the  determination  of  a  challenge  must 
be  heard  at  the  same  time;  and  the  case  must  contain  the  matters 
necessary  to  present  it,  upon  the  facte,  or  tbe  law,  or  both.  The 
fact  that  a  juror  in  in  the  employ  of  s  party  to  the  notion;  or,  it 
a  party  to  the  action  is  a  corporation,  that  he  is  nn  employe  thereof 
or  a  sbarebolder  or  a  stockholder  therein,  shall  constitute  a  good 
gronnd  for  a  cballenee  to  the  favor  as  Co  such  juror. 

t.  IST3.  rh.  42T.  I  1  (ft  Edm.  «(«>.  imd.  S«e  I  MI;  !>.  1101.  «h.  MS.  Ia 
■ffHt  Sept.  1.  1901. 
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ABTICLU    SICCOND, 

The  verdict. 

See.  1181.  DlKlitlye  ot  JniJ  (hUIdb  Ki  agree. 

liss!  In  in  iirtton  to  reeowr  moner.  Joir  lo  >■»!•  d*a»(M. 
1IS4,  Uow  double,  trebld.  or  increBtri]  dauigei.  lounil  ind  mwnrdaii. 

1188.  Special  aadlnE  motrala  eenenl  Terdlct. 

1189.  Entry  or  reralct;  AubBequenl  profeetllnEB. 

[   llHl.  Dlncliarffe    at  Juri    falllB*  to    aKcee. 

Whore  n  jury  is  ?mi)uai>tl(>(1  lo  try  an  ixHiic,  to  tuiike  au  iuquiry. 
or  to  aeseas  daniaites,  Id  nii  actiuu  iu  a  court  ot  rrrord,  or  iiol  of 
record,  or  in  a  Rpecial  jirorci'diiJit  iH-fore  uii  ollitpr,  i(  the  jurors 
cannot  Bgrec,  after  boiDji  kept  toRethrr,  for  such  a  time  at  in 
ileomed  rensonablp,  by  thu  I'liurt  before  which,  or  the  ollici'r 
before  wliom,  tiief  n-ire  eiii])aiie]Ip<l  the  court  or  officer  iniiy  die- 
chnrge  thoui,  and  isaue  n  precept  fur  a  now  jury,  or  ortlcr  nootker 
jiir.v  to  be  drawn,  iib  tlic  tnse  requires:  uiid  the  siime  procecdingii 
mu»C  be  had  before  the  uew  jury,  ae  if  It  waa  the  Jury  first  eni- 
IiniiclUiJ. 
i   It.    S.   e54,   1  28  (2  EdDi.  STB). 

!   una.   Plnlalin    <nunot    niibinlt    to    nonantt    afteP    Jurr 

It  is  not  uecesHary.  in  iiu  aeliou  iu  a  conit  oC  reconl,  to  call 
liic  pluiutiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
mid  (he  plaintiff,  in  kuHi  im  action,  oinnot  Bubuil  lo  n  nonaiiit, 
after  the  cause  Iiuh  been  committed  to  tlie  jury,  to  cgiisider  the 

In  an  action  to  recover  a  sum  of  money  ualy,  if  a  venlict  is 
funiid.  either  in  fa%-or  of  the  i.l.iintill,  or  in  favor  of  a  defendant, 
who  haa  set  np  a  connterelnlni  for  a  sum  of  money,  the  Jury 
niUKt  aRKcKO  the  ntnuunt  of  tiamaees.  The  jury  may  also,  under 
flic  direction  of  the  court,  assess  the  amount  of  the  damaKes. 
»'here  the  court  directs  judEiueiit  for  the  platntiff,  on  the  filead- 


Where  double,  treble,  or  other  increased  dnmases  are  given  by 
statute.  Biiiele  damaireB  onlv  are  to  be  fonurt  by  ihe  jury:  esf-iii 
in  a  ense  u'here  the  statute  nrescribea  n  dtfTereiit  rule.  Tbi-  sum 
■o  found  must  be  Increased  by  the  court,  and  Judgment  rci;c!ercd 

accordingly. 
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J  IIHS.  {Aw'd,  IHTU.J  When  -verdict  to  b«  t»ken,  ■object 
to  tbe  owinlon  o(  thr  cotirt. 

Where,  upon  the  trial  of  nn  iSHue  by  o  jury,  the  cnso  jireMiitB 
only  Guestiona  o[  law,  the  jiiOgu  may  direct  the  Jury  to  rendw 
aTerdict,  subject  to  the  opluiou  o(  tl.e  conrt  No  jvithBtanding 
that  sueh  a  verdict  baa  been  renilered,  the  Judne  holding  tliL-  trial 
term  may,  at  the  «ame  tei-m,  wt  aaWe  Uie  verdict,  and  direct 
judsment  to  be  entered  for  pilher  parly,  with  Lite  effect  iiuU 
like  nuLnaer,  aa  if  auch  a  direcUon  had  bi^n  KiTen  at  the  trial. 
An  exception  to  Bueh  a  direction  may  bi-  taken  aa  proaenbeJ  lu 
•ection  nine  hundred  and  ninety-four  of  this  acl. 

Co.    Proc..   part  a(   i  ZOS.   im'd.     S«  I  IZM.   !>«>' 

I  IIMO.  GeBeral  »d  aDeolal  verdlet  dcflBCd. 

A.  frenfrai  Terdict  ia  one,  by  whieh  the  jury  pronounci'i',  (reuer- 
iiHy,  upon  all  or  any  of  the  issues,  in  favor  either  of  thi-  pluiiiiiff 
or  iif  the  defendant.  A  Mpei'ial  venlict  i»  one.  by  which  lln' 
jury  filida  the  faclH  only,  Imiviup  the  court  tn  iletenninc.  whirti 
tuirty  ia  entitled  to  judtancnt  thereuimu. 

Id.,(M». 

t  ItST.  [Am'd,  ISSB,  1MM.1  OeDeral  or  speolal  verdict, 
wb»  rendered)  aiieolBl  Undlnx  wttb  general  verdict. 

In  an  action  to  recover  a  Bum  of  money  only,  or  real  proj>erty. 
(ir  a  chattel,  the  jury  may  render  a  gL-nerul  or  ai>eclHi  vei-diet.  In 
its  discretion.  In  any  olher  action,  except  when.'  one  or  more 
Hpecific  questiona  of  tact,  stated  under  the  direction  of  the  court. 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  iaanes.  Where  the  jury  finds  a 
eencrnl  yvrdict,  the  court  may  InRtruil  it  to  find  also  s|M*lally. 
upon  one  or  more  (lueslions  of  fact,  stated  in  writing.  The 
h|)ecial  verdict  or  special  tindinjt  must  bo  in  writiuK;  it  must 
lie  filed  with  the  clerk,  and  entered  iu  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
;i  verdict,  the  court  may,  pendiliK  the  di-cision  of  sifh  motion, 
snbmit  any  nueatlon  of  fact  raised  by  the  pleadings  to  the  jury 
i)r  require  the  jury  to  aaseas  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  suhmissiou  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  uimju  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  b^  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  noQanit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shnll  form  a  part  of  the  record,  and  the  ap. 
pellate  division  or  the  court  of  appeals  may  direct  auch  judtt- 
ment  thereon  as  either  party  may  be  entitled  to. 

W..  I«»t  ptngnpb  of  I  2S1:  L,  ISM,  eh.  MS;  L.  1904,  ch.  131.  Id  .■««■! 
Marcb  28.  1904. 

I  IIRS.  Speclnl  Andlan  controls  Kencrnl  verdict. 
Where  a  special  finding  Is  inconsistent  with  a  Bcneral  Terdict, 
the  former  controls  the  latter,  and  the  court  must  render  judmnent 
accordingly. 

Id.,  t  S»sl. 

I   IISO.   lAm'd.   1877.)     Entry   at  verdletf   aabseqncnt    pro- 

When   the  jury   reiiilers  a  verdict,   or  find«   upon   one  or   more 

specific  questions  of  fact,  stated  under  the  direction  of  the  court, 

the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 

and  place  of  the  trial;  the  names  of  the  jurors  and  witnesses;  the 
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verdict,  or  the  questions  and  GudingB  therenpon,  as  the  caae  re- 
quires; and  the  direction.  If  auy,  which  the  court  gives,  with 
respect  to  the  subBcqucnt  proceedings.  Upon  the  applicntion  ol 
the  part;  in  whoBp  favor  a  t^ncral  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conforniiff  to  the  verdict,  unleu  k 
different  direction  is  given  by  the  court,  or  It  Ib  otherwise 
■peeially  preecrlbed  by  law. 

On.  Pcoc,   liut  at  1  X*. 
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8ec.  1190.  Trill*   bj    jury    to   be    «»  be»ln   pi«Tld«<]i   JndM  vt  p«rt    alMi 
1101,  Venire  noc'  oeeeiHiT. 

IVW.'  Umbnan.  pensltj  tli..Te(or. 

HBO.  I'enallr   far  Juror's  Don-.iIenijBnce   la   ipeptal   prorHdlDC. 

line!  til^lid"  Sr''KiiilMlJn'"'u"Sne.        "        "" 

1  IIDO.  Trlnln  br  Jnrr  *o  >>«  ■■  herein  prOTl^ad)  Jarlss 
of    •KTt    »lle>»    abollnlied. 

A  trial  by  a  jurfi  ot  aa  ibeiio  ot  fact,  Joioeil  In  a  drit  action,  In 
u  court  of  r^oril,  must  Ve  had,  as  prescribed  in  tbia  chapter;  ex- 
cept in  a  case  tvoere  It  ia  olhenviae  epeciallj  prescribed  by  law. 
An  alien  ie  not  entitled  to  a  jury,  composed  in  part  of  allena  or 
straneers,  in  an  bcIiod  or  apcclal  proceeding  civil  or  crlmioaL 

2  B.  B.  tia.  I  N  a  Earn.  (37),   KDUdellcd. 
I   IIOI.  Ve»lre    aot    ucaeaHirr. 

A  venire  to  procure  jurors  cannot  tie  leaned  In  a  civii  action, 
brougtit  in  a  court  of  record,  except  as  specially  prescribed  by 

Id..  410,   I  0  (a  Kdm.  «zr). 
I   alS2.  Jnren 

A  juror  shall  n        ._    .    ._,  .._.    

tion,  or  other  liability  civil  or  criminal,  for  a  verdict  rendered  by 
"       *  'ourt  of  record,  or  nc '      ' 

ire  an  oflicer,  except 
c  prescribed  by  latv. 

3  B.    8.   431,   I   «9   1.1  Gdm,   419). 

I   lias.   Penalty    where   Jnror    tnlies   sift,    etc. 

A  person,  drawn  or  noliGed  (o  fttlend,  as  a  trial  Juror,  In  an 
action  in  a  conrt  of  record,  or  not  o(  record,  or  in  a  apeclal  pro- 
ceeding liefore  an  officer,  wbo  takes  any  thiag  to  render  his  ver- 
dict, or  receiTPs,  from  a.  party  to  (he  nctiou  or  special  proceed- 
ing, 11  gift  or  gratuity,  forfella  ten  times  the  sum,  or  ten  times 
the  value  of  that,  which  he  took  or  received,  to  the  partj;  to  the 
action  or  special  proceeding,  aggrieved  thereby:  and  is  also 
liable  to  tiint  party,  for  bis  damagca  sustained  thereby;  besidee 
being  subject  to  the  puuishment,  prescribed  by  law. 

M..  i  TO. 

I   IIS4.  EubrKeerr)    pcnaltf    therefor. 

An  embraceor.  who  procures  a  person,  drawn  or  notified  to  at- 
tend, ea  a  trial  jnror.  to  take  gain  or  profit,  contrary  to  the 
last  section,  forfeits  ten  times  the  num.  or  ten  times  the  value 
nf  that,  which  was  so  taken,  to  the  party  aggrieved  thereby;  and 
is  also  llnhle  to  that  party  for  hia  dnmagen  sustained  thereby; 
besides  being  subject  to  the  puuishment,  pres<^t»ed  by  law. 

Id,,  }  Tl,  am'd. 
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I  IIVB.  Penaltr  for  larsr'm  no>-ktteKd»no*  1b  ■peelal 
yrOBecdtnir. 

A  perBon,  wbo  has  been  Imvfullr  nod  peraonally  nolified  to  al- 
teu<l,  ax  e.  trinl  juror,  to  iiiquire  into  a  mnttLT  or  Ihjug,  or  to 
hear  aud  tr;  a  cuntroverB]',  m  a  Bpccinl  procecdiog,  pendioK  be- 
fore a  judge,  justico  of  the  |ieace,  oominiBsiuuer,  or  othtr  olticcr, 
aud  who  wilfully  neglects  to  attend,  a«  required  by  tbe  notice, 
may  be  fined  by  the  oUicer,  In  a  sum.  not  oxceediug  twenty-fiTe 
dollars.  But  tula  seetion  does  not  extend  to  a  case,  whet« 
BpecinI  proriaion  in  made  by  law,  for  puuibhing  the  default  «f  a 
trial  juror. 
a  R.  3.  051,  I  4  (2  Edm.  BT2).  eiteodcd. 

I  11M(.  Shprlff,  etc.,  to  keep  larr  In  BpecliU  pr*o«*dlBVi 
p*«altr. 

A  sheriff,  coiistnble.  or  other  officer,  i 

tend,  in  a  case  specified  iu  the  last  »e<;L__.  

by  the  officer,  before  wbom  the  speclnl  proceeding  Is  pendiiiK,  at- 
tend, and  fake  churge  of  the  jur^.  For  a  wilful  neRlect  to  obey 
such  R  direction,  or  for  any  misconduct,  trhile  attending  the 
jury,  by  which  a  right  or  remedy  of  a  party  to  tbe  special  pro- 
ceediag  moy  be  impaired  or  prejudiced,  he  must  be  fined,  by  thab 
offi^r,  in  a  sum  not  exceeding  twenty-fire  dollars. 

W..   I  a. 

I  11»7.  Police  of  tmposlttoB  of  ■■•■ 

Where  n  tine  is  imposed,  lo  a  case  specified  in  the  last  two  sec- 
tions, written  notice  thereof  must  be  served  upon  the  person 
fined,  to  the  end  that  he  may  apply  to  the  officer  imposing  it.  for 
the  remiKslon  of  the  whole  or  n  part  thereof,  upon  proof  that  h« 
had  a  resBonable  excuse  for  bis  neglect  or  misconduct,  or  that 
other  good  cause  exists  for  tbe  remission. 

Id..  1  fl,  amd. 

I   llfiS.   Spectal  retnrn  of  deUnqncKoy  Bud  flHe  to  oDBBtr 

If,  within  thirty  dnys  nfter  the  serrice  of  the  notice,  the  fine 
hsB  not  been  remitted  bj-  the  oHirer  imposing  it,  he  must  make  a 
special  return  of  the  dellniiucney  or  miscondtict.  for  which  the 
fine  n-ns  imposed,  nnd  of  the  amount  of  the  fine,  accompanied 
with  proof,  by  nfUdaTlf.  of  service  of  the  notice  specified  in  the 
Inst  section,  to  the  next  term  of  the  county  court  of  the  connty. 
In  which  the  delinquent  resides. 

I  Ilft9.   CollprtlOB  or  rrnliHlOD  of  lliio. 

The  county  clerk  must  deliver  to  the  district-attorney,  a  copy 
of  the  return  and  of  the  affidavit,  st  the  time  when  be  delivers 
to  him  copies  of  the  minutes  of  fines,  imposed  by  the  connty 
court.  The  fine  munt  lie  rollected.  or  It  may  be  remitted  or  re- 
ilnced.  tn  the  same  mnnner  o»  a  fine  imposed  by  the  connt7  court, 
upon  a  defaulting  trial  jnror. 
N.,  I  S. 
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CHAPTER  XI. 

Judgments. 

TITLI     I.— JidvBiBt  !■  >■  IMIoB. 

TITU   II — JidtBHia  Tak*ii  WltboM  Pmmh. 

TITLKIU.— TmratlMsor  Btttlir  lUd*  ■  Jid|n«i(,  fir  Imimlarltr  ot 

iB  Fact. 

TITLX  I. 
ludgment  In  ui  action. 

Artlcta  1.  Omwnl    prarUiani, 
a.  Dockcllnc  B  Ju' 

vlfDment    of    n    JndfiDt 

AHTICLB    PIRST. 

*  OatertUprovMoiu. 

Src.  1200.  DtOnltlan  of  jndrnfnt. 
1901.  [lUpFal^.] 

laOB.    Wt™   Inatafal  n.r  b»  -niBml. 
]3o:i.  ApplicailDd  (or  judgmpni. 


LtprlngH  and  eoforeliif  b  JudAaeot. 
lent;    tBert   tbermf,   ■■  ■  Tjeo  apan   ml  pms- 
■Dd  dlKtnrglni  tbe  U*d;   •mllttactloii  ind  if 


tlimlHlDir  tbe  ctmpUlnt. 


I  1900.  [Aai'd,  18T7.]    Dvanltlon  of  |«dcmeB(. 

A  jadgment  Is  either  interlooutor^  or  the  filial  detoralaation  of 
the  rights  of  the  parties  in  the  ictlon. 
Oai.IT<M.,  iM3,ui'd. 

)  laoi.  [Eepealed.  1877.] 

i  laoz.  Wken  JadvmeDt  our  be  enlrred. 

Judgment  ma;  be  entered  in  term  or  vacation. 

L.  iSW.cb.IM,  laitBdm.  (HI). 

I  laOS.   [Am'd,  ISOU.)     Application  for  iBdKiiieBt. 

Judgment  must  be  entertd,  in  the  first  instanoe,  pursuant  to 
the  direelion  ot  the  court,  at  a  ti'rni  held  bj  out  judge;  except 
where  special  provision  is  otherwiBo  made  by  Ian-.  If  notii-e  of 
an  application  for  jodgmpnt  is  not  reiiuired,  and  at)  order  tor 
judgment  is  made  by  a  judge  out  of  court,  the  judRmeiit  may 
be  entered  with  ttie  same  force  and  effect  as  if  granted  in  court. 

SabatltaU  tor  Co.  Prk.,  |  ZIS.  L.  1000,  cb.   U7.     Id  fftFct  Sept.   1,  ItWO. 

i  12CM.  JndKmenl  Miar  be  for  or  BBBlnut  Bar  of  tUe 
pBrtlea. 

Judgment  mar  be  ^ven  for  or  against  o 
and  (or  or  agamat  one i--— j  — 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themaelveB:  and  it  mar  graiit,  to  a  defendant,  any  affirmative  re- 
lief, to  which  he  is  entitled. 

Co.  Fmc..  lint  HDteiin  of  I  XJ*.    Oet  H  *B*  iDd  *oe,  iDt*. 

I   120D.  n'ben  b  ■eTeml  Judvment  dibt  be  (iilcen. 

Where  the  action  is  ngninst  two  or  more  defendanta,  vid  * 
eeveral  judgment  is  proper,  the  court  mny,  in  its  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgmeat, 
agftinat  one  or  more  of  the  defendants;  and  direct  that  the  action 
be  severed,  and  proceed  against  the  others,  aa  the  only  defend- 
ants therein.  , 

U..    HToDd   Mntesce   ot    |  3T«,    ani'd, 

I   120Q.  Jndvaienl    lor    oe  kkoId'*    b   auwrleA    woibbb. 
Judgment  tor  or  against  a  married  woman,  ma;  be  rendered 
and  enforced,  in  a  court  of  record,  or  not  of  record,  as  If  she 

BabMltut*  (or  Oo.  Piw.,  part  ot  )  Zt4. 

I  laOT.  IVhen  iadsneiit  for  plalutlfl  Bot  to  exceed  jBd«- 
m*Dt  deniBnded. 

Where  there  is  no  answer,  the  judgment  shall  not  V^  more 
faTorable  to  the  plaintiff,  than  that  demanded  in  Ihe  complaint. 
Where  there  is  au  answer.  Ihe  court  ma;  permit  the  plaintiff  to 
tslce  an?  judgment.  couEisteut  with  the  case  made  br  the  com- 
plaint, and  embraced  within  the  issue. 

g  izos.  Rnte   of   damoKea. 

Where  either  party  ia  entitled  to  recover  damages,  he  may  re- 
cover an;  rate  of  damages,  which  be  might  have  heretofore  recov- 
ered, for  tbe  same  cause  ot  action. 

I   1206.   [Am'd,    1877.]    RSeet   of  JadsaieBt  dlaiBlBBlBK  tke 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  reodereii  in  nn  action  hereafter  commenced,  does 
not  prevent  a  new  at^liou  for  the  same  cr.'.isc  of  action,  unless  It 
expressly  declares,  or  it  BprH-ars  by  the  jndcment-roH,  that  it  is 
rendered  upon  the  merits.  (See  H  1525,  1646.) 

I   1210.  JodKDient    BKilnat    b    dead    pemoa. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  la  a 
case  where  it  may  be  so  taken,  hy  special  provision  of  law,  a 
memorandum  of  the  party's  death  must  be  entered,  with  the 
jndgraent,  in  the  judcmeut-bnok,  indorsed  on  tbe  jndgment-roU. 
and  noted  on  the  margin  of  tli<>  docket  of  the  judgment.  Such  & 
judgment  does  not  become  a  iicu  upon  the  real  property,  or  chat- 
tels real,  of  tbe  decedent;  but  it  establishes  a  debt,  to  be  paid  in 
the  coarse  of  administration. 

3  B.  B.  tS»,  iT  a  tMm.  S72l.  wllh  smfndiDeiila. 

I  1211.  JadnKcat  la  bear 

A  JndEment  for  a 
«[  Bot  ot  record,  o 
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i)ir«clinK  tlie  pafuicnt  of  monef,  brnrs  interest  from  the  time 
wb^^B  it  is  eutered.  But  where  a.  judgment  directs  that  money 
liaid  out  shall  be  reCuDded  or  repaid,  the  direotlon  loclndes  in- 
terest from  the  time  when  the  mooer  nae  paid,  unless  the  con- 
trarr  ia  expressed. 

PnHn  I..  ISM,  cb.  au,  I  1  (4  Edis.  fl28),  u  ■m'd  br  I-  1MB,  cb.  WT,  |  1 
(T  Edn.    ITT). 
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ABTICLfi   SBOOND. 

Mods  of  taking,  entering,  and  enforcing  a  judgiMnt. 

Bk.  1312.  Jndiment  br  delsnU    in  c«rtila  acUont  on  cODlrnct;  bow  Uka 

1314,  AppllpatlDU  to  fourt  foi  Judgment  by  defnult;  when  neceauTf. 
1210.  Proceedlajfa  on  nicb  id  appLlcatloD. 

121S.  Application  lor  }a(l(ment    In  chh  of  lerTlce   bj   plibllatloD.   < 
12IT,  Atucbmcnt    ind   nndertaklng  Tdt    rotttnllon,    nQolred   In   cerl 


Bppellala  dtTiNoa 

■  iBoe  at  raet 
I6r«d    onlj    bf  til* 


. .« 


1333,  MotloD 


1   121!:.   [Am'd,    ISTS-I    Judflrmetit    Iir    defanlt    In    ecFlnlK 
t'        AfttokiH   on    contracti  ho^  taken, 

,  Id  an  ncllon  Bpoclfled  in  Hpetion  four  huodrpd  and  twenly  of 
J'  *)  thia  act,  where  tlio  Hummoiis  waa  personally  served  upon  the 
,  l\'  defendant,  and  the  copy  of  the  eomplaint,  or  a  notice  statlnK 
'V'  the  Bam  of  monpy  for  which  JiidRinpnt  nil)  lie  taken,  wae  served 
'  ^  with  the  BumtnonK.  or  wliere  the  defendant  hna  appeared,  hnt  ha* 
N  made  default  In  plendiog,  the  plninliS  ma;  take  judgment  b;  de- 
fault, as  followa: 

1.  If  the  defendant  has  made  default  in  appearing,  the  piaintifl 
must  file  proof  of  the  service  of  the  Bummona,  and  of  a  cop;  of 
the  complaint  or  the  notice:  and  atfo  proof,  by  affidavit,  that  the 
defendant  baa  not  appeared.  Whereupon  the  clerk  muat  enter 
final  jndKment  fn  hia  favor. 

2.  If  the  defendant  had  seasonably  appeared,  bnt  has  made 
default  in  pleadins.  the  plnlntlff  niuat  file  proof  of  the  service  of 
the  aumroona  and  of  the  appearance  or  of  the  appearaace  only: 
and  also  proof,  by  nfBdavit.  of  the  default.  Wberetipou,  the  clerk 
muat  enter  final  Judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearipK  or  p1«adliix. 
■nd  the  cnac  Is  not  one  where  tbe  clerk  can  enter  final  Jadgmen^ 
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aa  prescribed  in  either  of  the  toregolDS  BubdlTlisioiia  ot  this  iec- 
tioD,  the  plaintiff  most  apply  to  the  court  lor  judgment,  as  pre- 
Mcnbed  in-Hection  1214  o(  this  act. 

SnbUltuicd  (or  Co.  Proc.,   I  MB,   purl  of  inW.   ], 

I  Z313.  ABionnt  of  jBdament  In  ancli  e«aea|  boiT  delcr- 
mined. 

Where  final  Judgment  maj-  be  entered  by  the  clerk,  as  pre- 
scribed in  the  laat  section,  the  amount  thereof  must  l>e  deter- 
mined as  rollons: 

1.  If  the  complaint  la  verified,  the  judgment  must  be  entered 
for  tbe  Bnni|  for  whioh  the  complaint  demands  judgment;  or, 
■t  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  -TCrified,  the  clerk  must  assess  the 
•meant  due  to  tbe  plaintiff,  by  compuling  the  sum  due  upon  an 
instrament  (or  the  payment  of  money  only,  the  non-payment  of 
which  constitntes  a  cause  of  action,  ntated  in  the  complaint;  and 
by  ascertaining,  by  the  cTaniinatioa  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  pny  other 
caoae  or  action  stated  in  tbe  complaint.  If  an  instrument,  speci- 
fied io  this  sntidiviBioa,  has  been  lost,  so  that  it  cannot  be  pro- 
doced  to  tbe  clerk,  he  must  take  proof  of  its  loss  and  of  Its  con-  - 
tents.  Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 

I  1214.  [Am'd,  1877,  tftOO.]  ApplloaUaa  to  coart  for  Jade- 
Heat  by  detaalt)  nrhen  ueeesBarr- 

Where  the  snmmons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  defaalt  in  appearing,  -  or 
where  the  defendant  has  appciired,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  aa  prescribed  in  the  laat  two  aections.  the  plaiutiff 
may  apply  to  the  conrt,  or  to  a  judge  or  Justice  thereof  out  of 
conrt.  (or  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  ot  the  summons;  or. 
ir  the  default  waa  in  pleading,  proof  of  appcsrance,  snd  also. 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service  . 
thereof,  upon  the  defenoanC's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendaDt?  have  appeared,  and  one  or  mor* 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unleas  the  defendants  who  have 
appeared  conaeot  to  tbe  making  of  auch  application  to  a  judge 
or  justice  out  of  court. 

SnlntltDted  lor  lb>  SnC  HDtenM  of  Co.  Frtx:.,  t  He.  anba.  S:  L.  ItHW.  cli. 
UIj.  In  eBoct  S«pl.   I.   1»00.    &e«  Bala  00. 

I  121S.    [An'd,  1877,  1»01.]    Praceedlu«s  on  nueh  an  appll- 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  witb'a  jury  if  one  is  present  in  cuurt,  make  a 
computation  or  assessment,  or  take  sn  account,  or  proof  of  a  fact, 
lor  the  purpose  of  enabling  it,  or  them,  to  render  the  judgnieot, 
or  to  carry  it  into  effect:  or  it.  or  the.v.  may  in  its.  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquirv.  tor  either  pur- 
pose; except  that  where  tbe  action  is  brought  to  recover  damages 
SIS 
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for  a  persoDal  iojury  or  an  injury  to  property,  tlie  damages  moat 
be  Hacertained  by  means  o[  a  writ  of  Inquiry.  Where  a  reXerence 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  tbat  the  report  or  inquisition  bi>  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their.  fuith.T 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  nhera 
■pecial  provi^on  ia  otherwise  made  by  lavr,  omit  that  d.rectioa; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  foe  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co,  Pror..  I  £40.  Kfond  snd  t^ilrd  ■eatcncei  of  aubd.  2,  ■m'S.  See  (  UEI»; 
L.  1901,  cli.  BlI.    In  eBect  April  24,  I90I. 

i  laiCI.  [Am'd,  ISSS,  1901.]  Apidlcadaii  for  jB^VBcnt  <■ 
OAac  of  service  b^  pnbllcattobt  etc* 

Where  the  summons  was  served  upon  the  defendant  witfaoat 
the  state,  or  otherwise  than  persoDally,  if  the  defendant  doea  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  reqpires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  ma; 
apply  to  the  court,  or  a  judge  or  juatice  thereof,  for  the  judgmexit 
demanded  in  the  complaiut.  T.'pon  such  an  epplieatian,  be  must 
.  file  proof  that  the  sernce  is  complete,  aod  proof,  by  affidsTlt.  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
mnat  require  proof  of  the  cause  of  aetiun,  s«t  foilli  in  the  com- 
plaint to  be  madei  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brouBht  to  recover  damages  for  a  perwtnal 
iDJnrr,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
It  the  defendant  is  an*  non-resident,  or  a  foreign  corporstion,  tbt 
cou^  or  a  judge  or  justice  to  whom  such  application  ia  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
ihed  on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  anj 
one  for  bis  use,  on  account  of  his  demand,  aud  must  render  the 
Judgment  to  which  the  plaintiCf  is  entitled,  3nt  before  renderinf 
jud^ent.  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
appHcation  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  sny  estate  or  effects  which 
may  l>e  directed  by  the  judgment  to  be  transferred  or  delirered. 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  sac- 
ceeds  In  his  defense. 

L.   ISM,  cb.  BW;  I^   1*01.   Ob.  Pit.     Id  ttttvt  April  !4.  1M1. 

I  1Z17.  Attncbment  aud  UBdertaklnc  for  reatltatlOB, 
required  In  eerlDln  BCtlons. 

A  judgment  shall  not  bo  rendered  for  a  aum  of  money  ooIti 
upon  nn  application  made  pursuaut  to  the  last  section,  except  in 
an  action  specified  in  section  C35  of  this  act.  Where  the  defcod- 
ant  is  a  non-resideat,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plainlifF.  uivin  the  npplicniion  f or  judgment -io  sncb 
an  action,  must  produce  and  tile  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  i^aated  in 
the  action,  has  been  levied  npon  property  or  the  defendant, 

2.  A  description  of  the  property,  so  attached,  veritied  by  aM- 
dftTit;  with  a  statement  of  the  value  thereof,  according  to  tbs 
IntWBtory. 

•  SB  la  orlfliiiL  ^^~"~ 
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3.  The  undertaking  mentioned  in  set^tion  1216.  if  one  has  been 
required. 

From  Rule  34,  ind  Oo.   Proc.,   |  MB,    p«rt  o(  Mbd.  3,  im'd. 

I  IXIB.  [Am-d.  1879.]  When  indsncnt  oatanot  bo  takaa 
■KBlOBt  an  Infant  defeadnnt. 

A  jndgmuut  by  defaulc  nhall  not  b«  taken  against  bd  infant  de- 
fendant, until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

art  On.  Prw.,  I  lis,  Bud  ince.  I  471.    Stt  |  18S8,  mat. 

I  IXie.    'Wken  a  dcfeadan)  la  defaall  la  entltird  «s  notice. 

A  dprendaat.  against  whom  judgment  is  taken,  pursuant  to  the 
foregoinK  Bections  of  thia  article,  ia  entitled  to  notire,  as  followa; 

1.  (Am'd.  1ST1».]  It  hi-  liBH  niipcarid  BeiitTnlly  but  haa  madi- 
default  in  pleading,  he  ia  entitled  to  at 'li'ast  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  cli-rt,  aud  to  at  least 
eight  dajs'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  jndsment. 

2.  In  a  ease  where  an  application  for  judgment  must  bo  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  anjr  time  before  the  application  fur  judgment,  a  written 
demand  of  notice  of  the  elocution  o(  any  reffrence,  or  writ  o(  in- 
quiry, wbicb  may  be  granted  upon  the  application.  Such  a  de- 
mand ia  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defenilant,  in  person,  or  by  nil  attorney  or  agent,  who 
must  add  to  hiH  Bignature  bis  olflce  address,  with  the  particulars, 
prescribed  in  section  41T  of  this  act.  concerning  the  office  address 
uf  the  plaintiff's  attorney.  Thereupon  at  lenst  fire  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  iD(|niry,  must  be  given  to  the  defendant,  by  service  thereof 
upou  the  person,  whose  name  is  subscribed  to  the  demand,  in 
(be  mnnner  prescribed  in  this  act.  for  service  ol  a  paper  upon 
an  attorney  in  an  action. 

S™  C<i.  Piw..  i  248.  »ubd».   1  snd  2. 

I  1220.  When.aotioa  mar  be  Kvered,  If  !>■■«■  of  law 
Bad  iBflBCB  of  fao(  vrucalsd. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  reiipect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgnient  can  be  taken,  with  respect  to  one  or  more  of  the  cnuies 
of  action,  without  prejudice  to  either  party  in  maintaiuln»;  the 
action,  or  a  defence  or  counterolalm,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may.  in  its  discretion,  and  at  any  stage  of 
Ibe  action,  direct  that  the  action  tm  divided  into  two  or  more 
actions,  as  the  case  requires. 

)  13^1.  FAni'd.  1R77.]  Judsment  hon-  tnken,  after  trial  of 
laaara  of  Ian  and  laaaeB  ot  fact,  la  the  aame  aellon. 

Where  one  or  more  issues  of  laiv,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  nil  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  b<'  taken,  as  follows: 

1.  Where  an  application  must  be  niade  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  aiiplicntion  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  lust 
tried  is  trleil  at  a  term  of  the  court,  the  applicfltion  for  judg- 
ment, upon  the  whole  Issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  DOtlcei  It  sot  99 
fBttrMIsedi  It  nnit  bo  beard  aa  a  motion. 

tl7 


it  1222-26  ENTERING  JtDGMEXT.  c.ll.t.l.«.2 

3.  Where  the  isBue  last  tried  is  tried  betuie  a  rcfuree,  his   rv- 

Krt  moHt  award  the  proper  Judsmeiit  upon  Ihe  whule  isaue,  un< 
IB  Otherwise  prescribed  in  the  order  of  refereace. 

I  laaa.  (AbM.  MTB.I  P1b*I  jB«vm»t,  how  tak«a  «n«-r 
!■■■«  of  law  OBly. 

Kioal  judgmeDt  npoD  nn  issue  of  law.  where  do  IsBiie  of  fa<-t 
remsiDs  to  be  tried,  and  finnl  judinnent  has  not  been  dire(^e<l  ax 
prescribed  in  oection  ten  hnndred  and  twenty-one  of  this  act,  may 
be  entered  npon  applieation  to  tbc  eoiirt  or  bv  the  elerk  in  an 
action  Bpecified  ia  aectioa  four  hundred  and  twenty  of  this  act. 
Co.  PToo-.panotiSM^iiiD'd. 

I  13SR.  [Am'd.  18TT.1  FroeeedlnK*  npon  application  nndrp 
the  laat  two  aeetloaB. 

Upon  an  application,  by  either  parly,  to  the  court,  for  fiual 
judgment,  after  the  decUion  of  an  Issue  of  Inw,  as  prescribed  in 
the  last  two  sections,  the  i.'ourt  ttaa  the  putvent  itiecilied  in  sec- 
tion 1215  of  this  art.  upon  an  application  for  judfcnicnt  bj  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescril>ed  in  section  twelve  hniidred  and  tweoty-nne 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment,  or  talte  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damigea, 
aa  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 


When  an  ordor  or  judgment  is  wholly  or  partly  aOlrme^  upon 
an  appeal  to  the  appellate  division  of  the  nupreme  court,  and  no 
issue  of  fact  remains  to  be  tried,  the  appellate  division  may.  In 
its  discretion,  render  final  judgment.  unlesB  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

I .  I  (as.  cb.  Ne. 

I  123a.  JirfKB>«nt  ancT  trial  hr  tarr  at  apeeUe  qnvatloaa 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues.  haTc  been  tried  by  a 
jury,   judgment   may   be   taken,    upon    the   application   of   either 


party,   as  followi 
1.  If  all  the  ^- 


determined  by  the  deciaion  of  the  c 


findings  of  the  jur; 
ned  by  the   _ 

1  appUcatinn  for  judgment, 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried.  Judgment 
may  be  rendered  upon  the  whole  issue,  at  the  terra  of  the  Court 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

I  1S80.  U.i  after  Feferenve  to  determine  ■peeltie  qnea* 
tloBB  o(  tact. 

Where  a  reference  has  been  made,  to  reirart  upon  one  or  mora 
■pecific  qaestloQB  o(  fart,  arising  upon  the  iaaue,  and  the  remaiit* 

81ft 
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ing  issues  hava  b^en  tried,  JudgnieDt  must  tte  tsken,  upon  the  «p- 
plii'Bitoa   of  either  party,   as  prescribed  in   section   1221   of  tbl> 
set. 
Co.  Proc.,part  oCim,UB*<].    See  ■  973  uuj  IBI,  uite, 

I  123tT.  [An'd,  ISOS.]  Id.)  avon  notlom  for  sew  tH«l, 
kcard  by  ttie  appellate  dtTlaloB  of  the  ■npre^B  titiart. 

Where  a  motion  for  a  new  trial,  made  at  the  lirBt  instanire  at 
a  term  of  tht  appelliite  division  of  tile  Hupreme  court,  Is  denied, 
judginfnt  may  be  talceo,  as  if  the  uiuliun  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  oriier.  Hlni  Ihe  serrice,  upon  the  attorney  for  the  adverse 
party,  of  H  copy  thereof,  and  notice  Ot  the  entry;  bnt  not  before, 
L.  iMi.  cs.  wo. 

I  ISZK.  lAn'd,  IKTH.]  Id. I  ■»«■  tFlal  br  eoart  or  referca 
•f  the  vrk«le  laBiie  at  foot. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referev,  the  report  etauds  as  a  decisiiou  of  the  court.  Except 
where  it  i:!  otherwise  expressly  prescribed  by  low,  Judtcment 
upon  such  a  report,  or  upon  the  deeialon  of  the  court,  upon  the 
trial  of  the  nhole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  iherciu,  upon  filing  the  decision  or  report. 

f  1229.  In  lUBtrlBaonliil  enBaeii.  JndCHeat  B^m  be  veadercS 
■sir  br  the  court. 

In  an  action  10  annul  a  marriaRe.  or  for  a  divorce  or  separation, 
judgDient  fannirt  be  taken,  of  eourtie,  npon  n  referee's  report,  a» 
prescribed  in  the  Inst  section,  or  where  the  reference  was  made, 
as  preecribed  in  section  1215  of  this  net.  Where  a  reference  it 
made  in  such  an  action,  the  testimony,  nnd  the  other  proceedings 
apon  tlie  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  bis  report;  and  judgment  must  be  rendered  by  the  court. 

J  13S«K  [An'd.  IHTT,}  Pinal  IndKaieBt  npas  deolatoB  or 
report  A^rardlav  liiCerloeli,tory  JndA^nentf  eto. 

in  a  caw,  not  provided  for  in  the  foregoing  sections  of  this 
irtiele.  where  the  decision,  upon  n  trial  by  the  court,  without  a 

inry,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
Dcutory  judgment  to  be  entered,  and  the  party  afterwards  be- 
«»Qp!i  entitled  to  a  final  juilgnient.  an  upplicstiou  fur  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  reiiuires 
the  appointment  or  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  the  juiignient,  or  by  the  court,  upon 
motion,   except  as  otherwise  prescribed  in  the  next  section. 

I  UB31.  Id.)  how  Anal  JndBBicnl  entered  and  aettled  ta 
certain  cases. 

In  an  action  triahle  by  the  court,  an  interlocutory  Judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
Ihe  direction  contained  in  a  decision  or  report,  may  stste  the  sub- 
Htani-e  of  the  final  judBincnt,  tii  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  tie  settled  by  a  judge. 
or  a  referee.  In  that  caw.  final  juilirment  shall  not  be  entered, 
until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  ia 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
b«  tWBTdo4  seDerally,  without  speclfyinf  tba  anaonnt  tbervoL 
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Where  the  Bnal  judgment  is  directed  to  be  settled,  and  the  coats 
have  not  beeu  taxed  when  the  settleineut  thereof  is  tiled,  a  blank 
for  the  amount  of  the  costs  most  be  left  in  the  uettleinent ;  Bod 
the  coHta  must  bo  taxed,  and  the  blank  filled  up  acoordinKlj',  by 
the  tierk,  when  the  final  judgment  is  entered. 

I  issa.  Interloesl^rr  refcrenee  or  iBanlaltloBi  hoir  rc- 

Wbere  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  121Q  of  this  act,  haa  been  executed, 
either  party  may  apply  tor  an  order,  directing  a  new  heariDK,  or  a 
new  writ  of  intiuiry,  npon  proof,  by  affldavit,  that  error  was  com- 
mitted, to  bis  prejudice,  upon  the  hcariuK.  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
cafe,  the  application  may  be  ^rnntt'd,  after  judgment  han  bei'u 
entered.  In  that  case,  the  jodgmeut  may  be  set  aaide.  either  tbes 
or  after  the  new  hesriug.  or  the  execution  of  tiie  new  writ,  as 
justice  requires. 

I  1333.  MottOB  tor  JadciBent  upon  b  apeelBl  verdlet.  etc. 

A  motion  for  judgmeDt,   upon  a  special  verdict,  may  i>e  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 
Co.  Proo.,  part  of  1  MB.   Sm  I  IIM,  uite. 

I  i:t84.  [ABi'd,  180a.]    ld.|  apon  verdict  BBbieot  to  oplnlBB 

A  motion  for  judmnent,  upon  a  verdict  subject  to  (he  opinion  of 
the  court,  may  l>e  made  by  either  party;  and  must  be  beard  and 
deddnl  at  a  term  of  the  appellate  diTisiou  of  the  supreme  court. 
M.  Sh  1  HIS,  uta.    L.  OK.  cb.  M. 

I    123S.    IntePeat   oB    verdict,    etc,,   to    be   Inolodcd   in    rc- 

Where  final  judguieut  is  rendered  for  n  sum  of  money,  awarded 
by  a  verdict,  reporf.  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  «a»  rcndcrpd.  or  the  report  or 
decision  naa  made,  to  the  time  of  entering  judgment,  must  be 
comiiuted  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 


I  1236.  [Am'd,  If<«7.]      BBtrr  at  iadsment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  Ihe  clerk  and  fitnl  in  his  nfnce.  and  such  signing  and  filinit 
Bliull  conKtiliite  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket -books  reciuired  to  be  kept  b,v  law,  keep  a 
book,  styled  the  "  judgment-book."  in  wbich  he  shall  record  all 
judgments  entered  la  bis  office. 
U  im.  eh.  IW.    In  effect  April  t,  IRT.    So  L.  1MI.  ch.  IST, 

I  1237.  (Aia'd,  1879.]  JadCBieBt-rall  to  be  flled)  of  what 
It  eoBalats. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment- roll,  wbich  must  consiitt.  exi'cpt  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  aum- 
mons;  the  pleadings,  or  copies  thereof;  the  Bnal  judgment,  and 
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th^  int^rlocatorr  judgment,  iC  any*  or  copies  thereof;  and  each 
paper  on  file,  or  a  copr  th^reoF,  and  a  (.-opj  of  each  order,  wbii-h 
ill  any  waji  involvea  the  merits,  or  neccBsarilr  affects  the  judg- 
ment. Ir  judgment  m  taken  by  default,  the  judpnent-roll  niuHt 
also  contain  the  papers  required  to  be  filed,  upon  bo  takioR  judK- 
meot.  or  upon  malflnfc  application  therefor;  together  with  any 
report,  deci.ilon  or  writ  of  iniiuirj;,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgmeot-roU  must  contain  the 
Tenlict,  report,  or  deeision:  each  offer,  if  any.  made  as  prescribed 
in  this  act,  and  the  eiceptious  or  case  then  OU  file. 
Co.  Prne.,  ■  ai,  nbtk.  1  mod  3.  us-d. 

i  1X38.  Id.)  by  wkom  pveparrd. 

The  judemcnt-roll  muat  be  prepared,  and  rnmlahed  to  the  clerk, 
l>y  the  attorne)',  for  the  party,  at  ivhoae  instance  the  Quel  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
necesBarj  original  papers,  on  file.  But  the  eierk  maj,  at  bis 
option,  make  up  the  entire  judgmeut-roll. 
SubMitDte  for  Introductorj  part  at  Cn,  Proo ,  i  SI. 

)  133e.  Tlmp  al  IIIlnK  JadfCment-rolI  to  be  BOted. 

The  clerk  must  make  a  minute,  upon  the  hack  of  each  judgment- 
roll,  filed  in  his  office,  of  the  time  of  liling  It.  specifying  the  year, 
month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or  collect 
•  hnal  judgmeut,  cannot  be  taken,  until  tlte  judgmeitt-roll  ia  filed. 

1  as.  an.  I  11,  mm-d. 

I  1X40.  n'bra  ■  JndKiBPn 

In  either  of  the  following 
forced   by  eiecution; 

1.  Where  it  ia  for  a  sum  of  money,  In  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 
or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  It  awards  a  chattel 


1  1241.  'WIieB  B  JndKiaeiit  bmt  be  entavced  by  tiaqlah- 
^cBt  (or  dlanberinic  It. 

En  either  of  (he  following  cases,  a  judgmeot  may  be  enforced, 
by  Berving  n  certified  copy  thereof,  opon  the  party  against  whom 
it  Is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  t' 
obey  it.  by  pnniiihing  him  for  a  contempt  of  the  court; 

1.  Where  the  judgment  is  final,  and  cannot  l>e  enforced  by  exe- 
curion.  as  prescribed  in  the  lant  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prcRcribed  in  the  last  section;  in  which 
case,  the  part  or  paMs.  which  cannot  Iw  bo  enforced,  may  be  en- 
forceil  as  prescritfod  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do.  or  to  refraio  from  doing,  an  act,  except  In  a  case  specified 
in  the  next  subdiviHion. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
eonrt.  or  to  an  officer  of  the  court;  except  where  the  money  in  due 
npon  «  contract,  express  oy  implied,  or  as  dsmagcs  for  non-per- 
formiDce  ol  a  contract.    In  a  case  specified  in  this  aubdivisioo,  i( 
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the  judgment  Is  final,  tt  may  be  eDforced,  as  prescribed  in  thin 
•ection.  either  simultaneoualy  with,  or  before  or  after  tb«  luuins 
of  an  executiou  thereupon,  as  the  eonrt  dlrectB. 

■ubaiUawtotCaPioo.,  putot  IM.    Bh  |  tK6,  peat. 

I  1242.    [ABi'd.     1H7T,     lOOa.}    R«l     yrovertri     tow     iwldt 
cBect   at  conveyaBOC. 

Except  where  special  proTiBicm  is  otherwisf  ninde  by  Ijiw,  real 
propertj-  adjudged  (o  be  sold,  miint  be  Hold  in  the  enuiity  wIhtc 
it  in  Bituated  by  the  sheriff  of  the  oounty,  or  by  a  referee,  ap- 
pointed by  the  court  for  that  pnrpose,  who  mnst  esepute  a  eon- 
yeyanoe  to  the  pnrohaier.  If  such  real  property  is  situated  partly 
in  one  imanty  and  partly'  in  another  ana  is  so  eireumatani-ei)  tlint 
a  Bple  of  the  whole  will  be  mont  beneficial  to  the  parties,  the 
court  renilerinjr  Judstnient  may  direct  in  which  county  the  whole 
of  KUch  real  property  shall  be  sold.  The  conveyance  is  effectunl. 
to  pHBH  the  riRht,  title,  or  interest  of  a  party  ndjudgej  to  be  sold: 
but  nothing  contained  in  this  section  shall  be  deemed  to  reiwal 
or  modify  the  provisions  of  any  law  specially  remilalinR  the  snle 
of  real  property  under  h  judgiuent  or  decree  of  any  court,  lu  any 
particular  county  of  the  state. 
Co.  rroc.,  Uat  (eBtcUFe  but  am-,  o[  I  3»!\  h.  19US,  cb.  13B.    In  HTH-t  »-p(. 


the  court  may  provide  tor  hia  Riving  auch  security,  i 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  paynieut  thereof  by  die  purchaser, 
ilirectly  to  the  peraou  or  persons  entitled  thereto,  or  their  at- 
torneys. 

1  1244.  [Am'd,  18T9.]    c;anTET>noe  to  atnte  name  of  pBrtr. 

A.  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  porsuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold. 
most  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  la  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action:  otherwise,  the 
purchaser  ia  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  It  is  liable  for  the  damages,  which  the  purchaser  sun- 
tains  by  the  omisaioii,  whether  he  accepts  or  refiuea  to  act^pt  iL 
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ARTICLE   THIRO. 

Docketina  a  judgment;  effect  thereof,  cu  a  lien  upon  real  property; 
Buxpendinjf  and  diacluirjfiny  the  Iten ;  aatu/uclum  atui  uwiyit- 
fnent  of  a  jwigment. 

Sto.  1346.  OrUlD  clerti   to  keep  docket'biulii. 
UM.  Id.;   ID  d«kel  JudsmvaU. 

13i1.  KUini  tniucrl|Kg.  uiul  docketlnf  JndfuwiiU  tliwMHi. 
1S«S.  renTtr  For  clerk's  Dfclucl.   , 
1MB.  Docket!  to  be  pulilic. 

12M.  JimBtDent  not  to  be  ■  Hen  nntl!  docketed. 

13S1.  Rul  pnpertT     bunal  for  ted  ^ein  bj  >  ivAtaaDt  thna  doAMed. 
issa.  Heal  propeili  ma^  lie  lerlM  upun  itter  ten  jun. 
12Bit.  Und   held  under  contract  not  bonnd  bj  Judiineat. 

lau.  Ofturt  miT  order  UeD  ot  judgmt-nt  to  be  nuiWDded  npon  appeu. 


'utioD;   clerk  to  • 


13W.  Pwrer  of  cooru  rMC^Ilnr  docki 

IZTO.  Clerk  (O  file  and  note  ladKnawa 

12Tt.  [HapeBtod.l 

I2TZ.  To  wliBt  laOfnent*   and  sxecntloiia  Ihla  aitlcU  ipiAleiL 

I   134S.    [Am'd,    1S9B.]    Cprtaln    olcrliK    lo    keep    d*«Ic*t> 

Each  coniit7  clerk,  and  the  clork  at  the  city  conrt  of  the  citr  of 
Neiv-York,  muBt  keep  one  or  more  books,  ruled  in  columns, 
convenlpiit  for  making  the  enirlcs,  prpscrihed  in  Ihp  next  cecTioD; 
in  whirh  he  must  docket,  in  its  retnilur  order  nnd  accordlDR  to 
its  priority,  eacti  judRmcnt.  which  he  is  required  by  this  article 
to  docket.  The  ezwDHe  of  procuring  a  new  book,  when  neceft- 
taiT.  is  a  county  charge. 

U.  IRW,   cb.  Mfl. 

I  124S.  M.t  (o  dOFhrt  ivd«ineiitB. 
BAch  clerk.  Epecilt^d  in  ttie  Iniit  sect  ion.  must,  when  be  files  a 
jad<^n^nt-^oll.  niwii  a  liulRnicnI.  renderiKl  in  n  cnnrt  of  which  he 
<■  clerk,  docket  tlie  juitfiiiieiit.  t>y  cnlerine.  In  the  proper  dockct- 
hflok,  the  following  pnrMcntars.  nnder  the  initinl  letter  of  the 
■iirname  of  the  JudKUient  debtor,  in  ita  alphnbelicHl  order; 

1.  The  name,  at  leniiih,  of  the  judfnnent  debtor;  and  also  hia 
residence,  title,  and  trade  or  profemlon,  if  any  of  them  are  Btttted 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  faror  the  jndgment  was 
rendered. 

3.  The  SQm,  reeorered  or  directed  to  be  psid.  in  flgurei. 

4.  The  day.  hour,  and  minute,  when  the  judgment-roll  wma 
filed. 

9.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed 
in  his  office.  __ 
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6.  The  court  ia  whicli  the  Judgment  was  rendered,  and,  It  it 
was  rendered  in  the  supreme  court,  the  couuty  where  the  judg- 
meat-roll  U  tiled. 

!.  The   aame   o(   the   attorney   for   the   party    recoveriDf   the 


'ITS 


_. ...  J  or  more  jadgment  debtors,  those  entries  nuat 

be  repeated,  uadcr  the  iuitiai  letter  of  the  auroame  of  each. 
a  B.  S.  361,  t  13  (2  &)m.  3I3>,   rem«kUed  iDd  iio'd. 

I  1347.  Flllnv  tranaerlpta,  aad  docketlns  JadsaicBtB 
thereon. 

A  clerk,  with  wbofn  a  judgment-roll  is  filed,  apoa  a  judsmcnt 
docketed  at  prescribed  iu  the  last  section,  must  furnish,  to  any 
person  applyiug  therefor,  and  paying  the  fees  allowed  hy  law,  one 
or  more  tniuscriptB  of  the  docket  of  the  judgment,  attested  by 
his  siRnatiire,  .V  county  clerk  (o  whom  such  a  transcript  is  pre- 
aented.  must,  upon  paymi'ut  of  his  fet's  therefor,  immediately  tile 
it,  and  docket  the  judgment,  as  preGcril>ed  in  the  last  aection,  in 
the  appropriate  docki't-liook,  kept  in  his  office. 
h.  1S40,  tb.  488,  ]  as  (4  Edm.  6S2).  Din'd. 

i  1248.  PtmattT  for   clerk's  BPfclecl. 

A  clerk  who  omils,  as  soon  ns  practicnble,  to  docket  a  jadtcment 
require<l  lo  be  docki'ted,  or  to  furnitih  a  iranscript  of  a  judgnieQl, 
so  docketed  in  his  oHice.  ns  prescribed  in  the  last  two  sections, 
forreilB.  to  the  person  n»;Rrieved,  two  hnndred  and  fifty  dullara,  in 
addition  to  the  dniuagps  sustained  by  reason  of  the  omission. 
t  a.  a.  sez,  i  ao  (2  Kiim,  st4). 

I  IX4B.   DoelcetH    to   be    pnbllo. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  honrs  fixed  by  law,  for  search  and  eiamination  by  any 

Id.,  I  IS. 

I  IZSO.  Jndsment  not  to  be  a  Ilea  nntll  docketed. 

A  judgment,  required  to  be  docketed,  aa  prescribed  in  thia  ar- 
ticle, neilher  affects  real  property  or  chattels  real,  nor  Is  entitled 
to  a  pro ference,  until  the  judgmeiit-roll  is  filed,  and  the  judgment 
docketed. 
Id.,  t  12,  imd- 

1 12KI.  [A«'d.  104)2.]  Real  rmprTtT  boaad  for  tea  xenra 
br  a  JadSBirat  tbaa  docketed)  Jadcnaealii  acalBSt  peravaii 
■Bed  by  m  Brtttlottii  naiae. 

Exi-ept  AH  otherwise  s|)cciHlly  proscribed  by  law,  a  judgment. 
hereafter  rendered,  which  is  docketed  in  a  county  clerk's  ofBoe. 
n»  preHcribed  in  this  article,  binds,  and  is  a  charge  upon,  for  ten 
years  nfter  lilitig  the  judgment  roll,  and  no  longer,  the  real  prop- 
erty and  cbattelH  real,  in  that  connty.  whirh  the  Jndgment  debtor 
has,  at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any 
tluie  afterwards,  and  within  the  ten  yeara,  except  that  iitiy  judg- 
ment rendcnil  having  the  name  or  any  part  of  llie  name  of  the 
Jiidenicnt  debtor  designated  a«  fictitious,  shall  not  hind  or  be 
a  charge  upon  the  real  property  or  chattelB  real  o(  ony  person. 
.V  Judgment  having  the  nnme  or  any  part  of  the  name  ot  a  judg- 
ment d<>btor  designated  as  fictitious  may  be  amended  at  any  time 
within   ten   years   after   the   docketing  thereof,   by   Inserting  the 
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tmo  naniF  of  said  jiidgmpnt  debtor,  upon  soch  norire  to  him  os 
tho  court  ruay  direct:  und  auc-h  judftment  shati  thereafter  be  a 
hen  upon  the  real  property  and  cbattela  real  whieh  the  Jndiniient 
debtor  then  has  or  may  thereafter  aniiiire,  but  not  for  a  longer 
period  than  ten  years  after  the  original  dodioting  of  such  jiidg 


11X82.   Real'  ppopvrtr    Btnr     be     levied    npon     srtpr     tern 

When  ton  years  after  filing  the  j nil tioient- roll  have  expired,  real 
property  or  a  rhattel  real,  ivbich  the  jiulfrincnt  debtor,  or  ri'iil 
property  which  a  person,  deriving  his  right  or  title  thereto,  ap  the 
heir  or  devisee  of  the  judgu'ent  debtor,  then  has,  in  any  county, 
may  bo  levii>d  upon,  by  virtue  of  an  exeeution  against  property, 
isiued  to  the  sheriff  of  that  ivunty.  upon  a  judgment  hereafter 
reniJoreil,  by  filing,  with  the  elerk  of  that  county,  a  notii-e,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  npon;  and.  if  the  interest  levied  upon  is  that 
of  an  faeir  or  derisep,  sjiecifying  that  fart,  and  the  nnnie  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose. 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regarded!  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

I  12S3.  L*d4  held  >Mder  eoalracl  aot  boand  kr  Jnds- 
mral. 

The  interest  of  a  person,   holding  a  contract  for  the  purchase 
"I  property,  ia  not  bound  by  the  docketing  of  a  judgment; 
sold,  by  virtue  of  an  eieeution,  is- 

1  B.  8.  744.  Ont  pariEripb  aC  |  4  (1  Rdm.  we).    Biv  H  S1^  1310.  1BT4, 

I  12S4.  Pretc 

Where  resl  1     ,      .,    . .   -  .      . 

time,  a  mortgage  thereupon  in  given  by  the  purchaser,  to  secure 
the  payment  of  tho  whole  or  a  part  of  the  purchase-money,  the 
lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  A  previous  judgment  against  the  purchaser, 

1  R.  S.  740,  i  E  (1  Bdm.  TOO),  aiD'a. 

1 12SH.  Certain  time  BOt  to  br  tnclBded  l>  the  ten  reBn. 

The  time,  during  which  a  judgment  creditor  ia  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  o(  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  Bat  thiu  section  docs  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  tsith. 

Oo,  Froc.,  Hcond  •entence  ot  |  282,  im-d. 


tl  1258-^  LIEN  OF  .TDDOMENT.  c.  11. 1. 1,  n.  Z 

1 12S6.  Conrt  ma)'  order  Ilea  ot  Jadsiaeiit  to  he  anflprBileil 
apoB  appenl. 

Where  an  appefll  Irom  a  judgment  baa  been  pcrteoted,  and  an 
nadertaking  has  beeu,  given,  sufficient  to  entitle  the  appellant  to 
a  atay  of  the  execution  ot  the  judKment,  without  an  order  for 
that  purpose,  Che  court,  in  Ti'hieh  the  judtrment  was  reeovered, 
ma)',  in  its  discretion  and  npon  such  terms  as  juNtice  requires. 
make  an  order,  upon  notice  to  the  Httomey  for  the  respondent, 
and  to  the  sureties  in  the  undertakiitf!.  exempting  from  the  Hen  of 
the  judKmeot.  as  against  judgment  creditors,  and  purchasers  and 
morteaKeea  In  good  faith,  the  real  property  or  chattala  reaU  upon 
which  the  judfcment  ia  a  lien,  or  a  portion  thereof,  spedfic&Uj 
described  in  the  order.  If  all  the  property,  subject  to  the  Uen. 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  ofllce 
the  Judf!ment-roll  is  filed,  to  make  nn  entry,  on  the  docket  of  the 
judgment.  In  each  place  where  it  appears  in  the  docket-book,  sub- 
stantintly  as  follows;  "Lien  suspended  upon  appeal.  Sec  order 
entered  "  ;  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  IJeii  partially  suspended  upon  apiieal. 
See  order  entered  "  ;  adding  the  proper  date.  The  clerk  must. 
wheD  be  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-hook,  as  required  by  the  order. 
,  part  of  I  282. 

order  Bnapendii  the  lien. 

8  prescribed  iu  the  last  section,  by  the 
y  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
nient-roll  is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  It  the  property  ex- 
empted is  situated  in  another  county,  or  if  Ihe  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  coort:  the 
order  operates  as  a  suspension,  from  the  time,  when  the  pro|H>r 
entry  is  made  in  Ihe  docket-hook,  kept  by  the  clerk  ot  that  county, 
as  prescritied  in  the  next  section. 


I  I2EIS.  Hoiv  lien  sBBpended  In  any  other  eoanty. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  tees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  count.v  clerk,  in  whose  ofiJce  the  judgment  is  dockete.l. 
must,  upon  payment  of  his  fees  therefor,  immediately  file  snch 
a  transcript:  and  make  an  entry  upon  the  docket  of  the  Judgment, 
in  each  place  where  it  appears  In  his  dorket-hook.  sulvitantially 
ns  follows:  "Lien  suspended",  or,  "Lien  partially  suspended", 
according  to  the  entry  npon  the  original  docket,  and  also,  "  See 
transcript  filed  "  ;  adding  the  proper  date. 


1 12Bft.  V'hf-n  and  how  Ilea  reatored. 

At  any  time  after  a  judgment,  which  has  ceased  t 
as  prescritied  in  the  last  three  sections.  Is  iitHniied,  oi 
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tht^refroiii    la    dLsmisHed,    Ihe    lien    thereuf   uiuy    be    ri»itor«il.    ss 
follows: 

1.  Tbe  clerk,  in  whose  office  the  judgment  of  atOrmBDoe.  or 
th»  order  diitmiBsini;  the  appeal.  Is  entered,  must,  upon  th« 
n-qiiest  of  the  judgiiient  ereilitor,  docket  the  judgaient  ant-n-, 
aa  it  was  orig'lDBlly  docketed,  but  in  the  order  of  priuritr  ot  the 
new  docket:  and  he  must  write,  npon  the  n<>w  docket,  the  wordn. 
"  Lien  restored  by  redocket  "  ;  aUdinjc  the  date  of  redot-keting. 

2.  A  Crsnseript  of  the  new  docket  muHt  be  furnished  to  a 
maDty  clerk,  in  whose  office  an  entry  of  the  euHpension  of  the 
lien  haft  been  made,  as  prescribed  in  the  tost  two  sections;  anil 
thereupon  the  judRineiit  must  be  docketed  by  him  anew.  In  the 
nrder  of  the  priority  ot  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  mnke  an  entry  upon  the  new  docket. 
Hubstantlaily  as  followa:  "  I.ien  restored  by  redockct.  See  tranit- 
cript  filed  '■  ;  adding  the  date  of  redocketing  in  his  county. 

llie  lien  of  the  judgment  is  thereutHin  restored,  for  the  unex- 
pired  period  thereof,  as  if  the  order  hnd  not  been  made:  hut  with 
like  effect  only,  as  against  judgment  creditors,  purehasers,  and 
morlKsgees  in  good  faith,  as  if  the  judgment  hud  then  l>een 
Brat  docketed. 

1 1X40.   [Au'd.  1M09.]    Docket  o(  jBdsnieat,  hoiT  futacclled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing 
with  him  a  satisfaction-piece,  describing  the  judgment,  and  exe- 
cuted as  follows: 

1.  [ABi*d,  180&.J  E!icept  as  otherwise  prescribed  in  tbc  next 
subdivision,  the  satisfaction  piece  must  be  executed  by  (he  party 
in  whose  favor  the  judgment  wnn  rendered,  or  his  executor  or 
administrator;  or.  if  it  is  made  within  two  years  utter  the  entry 
iif  judsiuent.  or  after  the  entry  of  final  judgment  or  order  of 
aiSrmauce.  by  the  attorney  of  record  of  the  party.  But  where 
the  HUthoritj-  of  the  attorney  has  been  revoked,  a  Katiafactlon  by 
hiro  ia  not  conclusive,  against  the  person  entilted  to  enforce  the 
judgment,  In  respect  to  a  person,  who  hnd  actual  notice  of  the 
reroiiition,  before  a  payment  on  the  judgment  was  made,  or  a 
purchase  of  property  bound  thereby  was  effected. 

2.  If  an  assignment  i<t  the  jndgmcnt,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator, 
has  been  filed  in  the  clerk's  office  the  sntisfact ton- piece  must  tie 
executed  by  the  person,  who  appeara,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments.  If  any.  so  filed. 
shnwing  ft  contintions  chain  of  title,  to  he  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  bj  an  attorney  in  fact. 
in  behaif  of  a  person  authorized  to  execute  it.  other  than  the 
attorney  of  record,  an  instmment,  containing  a  power  to  ac- 
knowledge the  satisfaction,  must  be  filed  with  the  satisfaction- 
piece.  tinlesB  it  has  been  recorded.  In  the  proper  book  for  reconl- 
ing  deeds.  In  that  or  another  county;  in  which  case,  the  satis, 
faction-piece  must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  In 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 

most   be   acknowledged,    before   Ihe    clerk,    or   his   deputy,    and 

certified  by  him  thereupon;  or  it  nuint  be  acknowledged  or  proved, 

327 
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and  certified,   id  like   manner  as   a  deed  to  be  recorded  in   the 
eouuty  where  it  is  filed. 

2  R.  S.  ."Ma,  H  23.  23  KDd  34  (2  Edm.  37S),  ind  L.  ISU,  rh.  laS,  H  1.  !  1°^  3 
M  Bdm.  022):  L.  ISM.  tb.  W.    In  effect  S<-pt.  1.  1SS8. 

1 1261.  9«tlifactlDD-pleee  to  be  vlvea  OB  p^rmeiit  of 
Jad0ai«Bt' 

The  person,  entitled  to  enForce  a  judgment,  must  execute,  and 
acknowled$;e  before  the  proper  olHcer,  a  satis  fact  ion-piece  thereof, 
at  the  reiiuest  of  the  judipuent  debtor,  or  of  a  person  iDtereeted 
in  the  property  bound  by  the  judgment,  upon  preaentatlon  of  a 
satisfaction -piece,  and  payment  of  -the  sum  due  upon  the  judg- 
ment, and  the  feea  allovred  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..  I  2fi  <2  Bdm.  STd).  ■m'd. 

i  12«2.  [Am'd,  inSB.]  AanlKBor  moat  acknowledge  >■■■«■■ 
ment. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  asHigntnent  of  a  judgment,  owned  b.v  bim,  without 
AcknowledginK  the  execution  thereof,  before  an  officer  autboriieil 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  nsalKnee.  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presuntaliou  of  the  assigumeot. 
and  payment  of  tbe  officer's  leeo, 

L.    IBM,   ch.  SM. 

1 12413..  AiiBlcnee  irho  !■  a,  reoel-rer,  ete.,  mar  Hie  notice. 

A  resident  of  the  Stiite.  or  s  person  baring  an  office  within  the 
State,  for  the  regular  transaction  of  buHinesn,  in  [Hraon,  who 
l)econies  the  on-nef  of  a  judgment,  by  virtue  of  ii  general  assign- 
ment for  the  benefit  of  creditors,  or  of  en  appointment  as  a 
receiver,  or  trustee  or  assignee  of  an  inuolveut  debtor  or  bank- 
rupt, inny  file  with  the  clerk,  in  whoxe  office  the  judgment -roll  Im 
filed,  a  notice  of  the  assignment,  or  of  bis  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  he  suhKcribe') 
liy  bim.  ad<ling  to  bis  signature  his  place  of  residence,  and  also, 
if  he  resides  without  tbe  State,  his  olBee  addresx.  A  notice  so 
fileil  has  the  same  force  and  effect,  for  tbe  purposes  of  this 
nrtli'le,  aa  it  it  wen  an  assignment  of  the  judgment. 

t  I304.  Bnirr  In  docket,  apoa  retorn  of  eieentlon 
■alliilled. 

Where  an  execution  is  returned,  wholl.v  or  partly  SHtisfied.  the 
<'lerk  must  make  an  entry  of  the  satistactlon,  or  partial  satisfac- 
lion,  in  tbe  docket  of  the  Judgment,  upon  which  it  was  issued. 
ThereuiHin  the  judgment  is  deemed  fatisfied.  to  the  extent  of 
the  auiiuDt  returned  as  collected,  unless  the  return  is  vacated 
liy  the  court. 
Z  R.  D.  302,  I  2C  (2  Edm.  STS). 

11365.  Id.|  where  eiecntlon  retnFncd  anHtUBed. 

Where  an   execution  is  returned   wholly   unsatialied.   the   clerk 
t^  immediately   make,   in   the  docket  of  the  judsment.   upon 


1  entry  of  tbe  tact,  ststing  the  t 
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11266.   SherIC  to  xIt*   eopy   of   aatiBlled   excntlOBi   elerk 

A  xhpriff.  upon  being  paid  the  fall  amonnt  due  upon  an  execu- 
tion in  his  bands,  munt  immedlatelr  indorae  tberenpon  b  retnrn 
at  satisfaction  theredf.  He  must  «!«>  dflivtr,  ti)  the  peraon 
makinx  the  pBj-raent,  upon  the  latter'B  request,  and  payment 
ftf  the  teen  allowed  by  law  therefor,  a  certified  eopy  of  the 
exe^^utioD.  and  of  the  return  of  satiBraction  thereupon;  which 
may  be  filed  with  the  clerk  of  the  Hame  eounty.  who  must  there- 
npiin  ranoel  and  dixcharee  the  dneket  of  the  jtidtmieiit,  an  if  the 
JmlfTtient-rol!  n'an  fileil  in  hix  cifflee.  and  the  exeeution  whh 
retnri-pd  to  him,  na  sntisfied.  Biit  this  Bection  doen  not  e.tonernte 
the  "iheritr,  frnm  hia  duty  to  return  the  eieention,  to  the  clerk 
with  whom  the  jodtrment-roll  ix  tiled. 

I.  IMO.  clu  e,  t  1  (4  Edm.  036).  am-il.    e-r  I  1306. 

I  IZHT.  Dfipketi   irhen  to  be  dlacfe«PK»d  KMd  eaneellcd. 

The  I'lerk  of  a  oounty.  with  whom  a  JudBment  ban  been  dock- 
eted, muHt  cancel  and  diBcharce  the  docket  thereof,  upon  the 
f.liiifT.  with  hini,  of  a  certificate  of  the  clerk,  with  whom  the 
ju(lKment-roll  is  filed.  MhovvinK  that  the  judinnent  haii  been  re- 
veiTed.  vacated,  or  Batinfied  of  record:  or  the  certificate  of  the 
i-lerb  of  the  county,  wfth  whom  a  copy  of  an  execution,  and  of 
a  return  of  Bati><fa<-tion  thereupon,  hare  been  filed,  an  preacribed 
in  the  last  Bection,  ahowlnK  that  they  hiive  been  so  Bled,  and  the 
docket  cancellwl  and  iliBcharited  accordinclj-. 

U  ISaa.  cb.  R,  I  2.  BDd  I.  ISM.  rb.  IM.  IBM  Rdm.  II2T),  mDnllddi^. 

(laeR.  [Am'd.  18»».]  IMiictiariie  of  ■  JndKmeBt  HVBlaat  ■ 
baakmiit. 

At  any  time  after  one  year  has  elapaed.  aince  a  bankmpt  wai 
diBcharired  from  big  debts.  parRuant  to  (lie  acta  of  conRTeaB  ri'- 
liilinK  to  bankruptcy,  he  may  apply,  u|)un  proof  of  his  diachar^. 
to  the  eonrt  in  which  a  judgment  waa  rendered  agaiuBt  hira,  or 
'f  rendered  in  a  conrt  not  of  record,  to  the  court  of  which  it  ha» 
liecoine  a  judgment  by  docketiuK  it.  or  filing  a  trauscript  thereof, 
for  an  order,  directine  the  judgment  to  ]«■  cancelled  and  dls- 
■■harsed  of  record.  If  it  appeafN  upon  the  hearinir  that  he  ha-* 
'leen  ilisrharged  from  the  payment  of  that  judgtnent,  or  the  delil 
uiHin  which  nuch  judgment  waa  recovered,  an  order  rouBt  be 
made  directinn  said  judgment  be  cancelled  and  diKcharged  of 
record;  nnd  thereupon  the  clerk  of  naid  Cfiiirt  Hhall  cancel  and 
diBcharge  the  Hame  by  marking  on  the  docket  thereof  that  the 
Mtme  ia  cancelled  and  diachartied  tiy  order  «f  the  court,  giving 
the  date  of  entry  of  the  order  of  diBcharge.  Where  the  judgment 
wan  a  lien  on  real  property  owned  by  tlii'  bankrupt  prior  to  the 
time  he  wa^  adjudged  a  bankrupt,  the  lien  thereof  upon  Mid  real 
estate  ahall  not  be  affecteil  by  Biiid  order  and  may  he  enforced, 
bnt  in  all  other  respectB  the  Ju<lEuient  shall  be  of  no  force  or 
validity,  nor  Bhall  the  same  he  a  lieu  on  real  property  acquired 
by  him  subsequent  to  his  discharge  in  bankruptcy,  Notic-e  of  the 
application,  accompanied  with  copies  of  the  papers  upon  which  It 
B  made,  mu.it  be  serred  upon  the  judgment  creditor,  or  bis  attor- 
ney of  record  in  said  judgment,  in  the  SHme  manner  as  prescribed 
; .; i.„_.._„j  -..J  ...,„.f,..^jjj  ii^j,  ^^^.^11  hundred  and 

I   procedure,  if  the  residence  or 
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place  of  bueln&ss  of  surh  creditor,  or  his  sttome;  is  knowa.  but 

if  unknown  aud'cannot  be  aseertRmed  nfter  due  diligenre.  or  if 
BHph  creditor  is  b  non-resident  of  this  state,  and  his  attorney  la 
dead,  removed  from,  or  oanniit  he  found  within  the  state,  upon 
proof  of  Raid  fnets  by  affidavit  a  judee  of  the  court  may  make 
att  order  that  the  notice  of  such  application  be  published  in  a 
newspaper  desifcnfltpd  therein  onre  a  wpek  for  not  more  than 
three  weeks,  which  publication  shown  by  the  afBdavit  of  th<' 
publisher  shall  be  sufficient  service  upon  such  judgment  creditor, 
of  the  application. 

L.    IBIS,    rh.    02.    unci;   L.   1809,    cb.   802.     In   EtTrrt  a?pl,    1,    leae. 

I  lasn.  Power  of  oomrli  rcapectlBB  daekct. 
A  court  of  rerard  has  the  same  power  and  jurisdielion.  con- 
cerning the  docket  of  its  jndgmenta.  kept  by  s  conuty  clerk,  whicli 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  mny 
direct  that  Ba<'h  a  docket  be  aneoded;  or  that  ita  jadgment,  tbere 
docketed,  be  docketed  nunc  pro  tunc. 

L.  1»M.  Fb.  IM.  I  T  (*  edm.  e26)  im-d. 

1 1270.  Clerk  to  IIIf  and  note  BSHlsimeDt  o(  Jndciaeiit. 
Upon  the  preseDtation.  to  the  clerk  of  a  court  of  record,  of 
an  assignment  of  a  judgineut.  entered  in  ttis  oQice.  executed  by 
II  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  secliun 
12(10  of  this  act  and  otherwise  executed  as  prescribed  in  thnt 
Hoclion.  with  respect  to  a  satisfac  I  ion-piece,  and  upon  payuieiit 
of  the  fees,  allowed  by  law.  for  filing  a  transcript,  and  docketing 
H  judnment  thereupon,  the  clerk  must  forthwith  file  the  assiini- 
ment  in  his  oflice,  and  make,  upon  llie  docket  of  the  Inditment. 
nn  entry  of  the  fact,  and  of  the  day  of  fliintir;  or,  if  he  keeps  a 
separate  hook  for  the  entry  of  asaif^ments  of  judgments,  nn 
entry,  referrlnR  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 

i  ISSTl.   [Repealed.   1879.] 

( 1ZT2.  To    what   JadKmentK    and    execnilonn    tkla    nrtlclr 

This  article  applies  only  to  n  judenient,   wholly  or  partly   for 

_    ,.f  money,  or  directing  the  payment  of  a  snm  of  luODey: 

.:._  '— ed  upon  .inch  a  judgment. 
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imjt  II. 
Jodgmenta  tftkan  witlioat  pmoaM. 


Oonfettion  of  judgment . 

■ac.  I3T3.  Jndcmtnt  miy  bt>  morMaed.    Wkea  married  wpmao  tdmj  nmUm, 

tZTG.  StateoiAnt  to  be  filed,  iml  Jiid#a^Dt  #n(i>r«d. 

IgTfl.  JndgmPtit-roQ;  dockellDK  bdiI  enforclnc  the  JndcmtDt. 

32TT.  Ek«rnI1aii.  where  the  JndjrmeDt   la  Dot  ill  aaa. 

I   1XT8.   [Am'«,  1S7T,  189T.]     JodcineiBt  mar  kc  (<OBt*aH>«. 

A  Judgment  br  c»nf«Mk>o  mar  l>«  entered,  wltliont  >ctioii, 
either  for  money  due  or  to  becomo  due,  or  to  bccuk  a  peraon 
against  contingent  liability  in  behaU  of  tbe  defendant,  or  both, 
aa  prescribed  in  tbls  article.  A  married  woman  may  confeM 
■Qeh  a  judgment. 


I  1X74.  stelemMiti  form  (hereof. 

A  written  statement  mast  be  made,  and  algned  by  the  defend* 
ant,  to  the  following  effect: 

1.  It  must  state  tlie  sum.  for  wlikh  Judgment  may  be  entered, 
Mod  autLorize  tbe  entry  of  judgment  Acrefor. 

2.  If  tbe  judgment  to  be  confpBaed  Is  for  money  due  <»  to 
become  due,  It  must  state  conciHely  tbe  facts,  out  of  which  tlia 
debt  aroae;  and  must  show,  that  the  sum  cODfeseed  therefor  ia 
jnatly   due,   or   to   become  due. 

3-  If  tlie  judgment  to  be  confessed  is  for  the  purpose  of  Mcnr- 
ing  the  plaintiff,  against  a  con  tin  Kent  linbility,  it  muat  state 
concisely  the  fiicta,  cocstltuting  the  Uahility;  and  must  ahow, 
that  the  snm  confessed  therefor  does  not  exceed  the  amount 
of  the  llflbiiity. 

The  statement  most  be  veriflpd  by  the  nath  of  the  defendant 
to  the  effect,  that  the  matters  of  fact  therein  act  forth  are  tme. 

Id..  I  (83.  amd. 

1  1Z7S.  [Am*4,  IfWS.]  Slatement  to  be  <■««,  and  Jads- 
^eat  entered. 

At  any  time  within  three  years  after  the  statement  Is  TeriBed, 
it  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  Ihonaand 
dollars,  esclualve  of  interest  from  tbe  lime  of  making  the  state- 
ment, with  the  clerk  of  tbe  city  court  of  the  city  of  New-York. 
ThereuiNin  the  clerk  must  enter,  in  like  manner  as  a  judgment 
is  entered  in  an  action,  a  jvidement  for  the  sura  confessed,  witli 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxable  in  an  action.  If  the  statement 
la  filed  with  B  county  clerk,  the  judgment  mnat  be  entered  In 
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the  supreme  coort;  [f  it  is  filed  with  the  clerk  of  another  cotirl, 
specified   ii.   this  Bection,   the  judgment  muBt  be  entered  in   the 
court  of  which  he  is  clerlt.    But  a  judipcent  shall  not  be  entered 
upon  such  a  stateineut,  artcr  the  dcfcndaot's  death. 
Co.  PiQC..  t  3M,  am  HutPnoe  iim'il;  L.  isec,  eh.  MS. 

t  ISTO.  {Asi'd,  187D.]  Judsuent-roll)  doclcetlnlt  an* 
e>  ford  DC   tke  Indsinent. 

The  clerk,  immediately  after  entering  the  Judgment,  must 
attach  together  and  tile  the  statement,  as  verified,  and  a  coi^ 
of  the  judgment;  which  eonstllute  the  judgmeut-roU.  The  ju<fg- 
ment  may  be  dockeied,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  effect,  as  a  judfnnent  in  aq 
action,  rendered  in  the  same  cuurti  and  each  provision  of  law, 
relating  to  a  judgment  in  nn  aelioii,  and  Ihe  proceedings  snbae- 
quent  thereto,  apply  to  a  Judgment  thug  taken. 
.    Id..  I  3S1.  KcoDd  SDd  third  MDtence.  «m'd. 

I   12TT.  Bsecatlon   wbrrc    the    Jad^menl    Is   B»t    all    ds«. 

Where  the  debt,  for  which  the  jndgment  is  rendered,  ia  not 
all  due.  cipcnliou  may  be  isaut^d,  upon  the  judgment,  for  tne 
collection  oC  the  sura  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  (or  an  execution  upon  & 
judgment  for  the  full  amount  recovered:  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheritF,  to  collect  only  the  sum  due.  stating  the  amount 
thereof,  with  intcreHt  thereon,  and  the  costs  of  the  judgment, 
Notwithstmidine  the  issuing  and  collection  of  such  an  execution. 
the  judgment  shall  remain,  as  security  for  the  sum  or  sDms  to 
become  due,  after  the  execution  is  is8ued.  Wben  a  further  aum 
becomes  due,  an  execution  may,  in  lilie  manner,  be  issued  for 
the  collection  thereof;  and  euecessiTe  executions  may  be  issued, 
as  further  sums  become  due. 


g   137B.   CoafCBslon    hy    OBe    of    seTerBl    Joint    delttova. 

One  or  more  joint  debtors  may  confesa  a  judgment  for  a  Joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  coufession.  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  -confessed  it;  and  it  is  not  a  bar 
to  an  action  agmlnst  ail  the  Joint  debtors,  upon  the  same  demand. 

8S1 
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AmTICI.K   SBOORD. 

AtbtttUMon  c^  a  oontroveray,  uponfaett  admitted. 


1281.  BntMeiicent  prDcepdlncs  n(ulsted. 

I   1879.  Comlram^r,    liaw    ■ubnltteA    wltbont    proeciM. 

I'be  partleH  to  a  queatiou  in  difference,  which  might  be  the 
tnbject  of  an  action,  boinK  of  full  age,  may  seree  upon  a  case, 
containing  a  Htatement  of  the  facts,  llpoD  which  the  eontraTprsy 
depends:  and  maf  iireseiit  a  nrilten  eubmiBsion  thereof  to  n 
court  of  record/  which  would  have  juriBdii?tioii  ot  an  action, 
brought  for  the  same  cau^e.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
fx>utrOT9TS7  in  real;  and  that  the  submissloo  is  made  in  kooU 
faith,  for  the  purpose  of  detertninins  the  rights  of  the  parties. 
The  nnbmiBBioD  must  be  acknowledged  or  proved,  and  certified. 
in  like  manner  aa  a  deed,  to  be  recorded  in  the  county  where 
il  la  filed. 

ca.  Pcoe..  v*n  at  |  ma,  amd. 

I   1280-   Papers    to    be    flledt    comtrDT^rBy    tbereapOB    be- 

The  caae,  aubmipBioo,  ajid  affiilaTit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  suhmiasion  is  made.(I)  If 
the  HUbmisaion  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  oOicc  of  the  county  clerk,  if  any,  specified  in  the  submia- 
Bioa:  if  no  county  cicrli  is  so  nix'eified,  the;  may  be  filed  in  the 
office  of  any  eonnly  clerk.  The  filing  is  a  preBcntation  of  the 
suhmisaion:  and  thenceforth  the  controTerny  becomes  an  action; 
and  each  provision  of  law,  rtlating  to  a  proceeding  Id  an  action, 
applies  to  the  Hubsequent  iiroceediaga  therein  except  as  otherwise 
prescribed  In  the  next  sction. 

(1)  New.  RenMloder  !■  inbMltuUd  far  Co.  Fiw,,  |  3T4,  Had  part  at  |i  tin 
•Dd    373. 

I  1281.  [AB'd,  I89B,  18M.]  flabBeqaent  proaeedtnra  resn- 
Uted. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  ti»  costs 
thereof  are  always  in  the  disiTetion  of  the  court,  hut  costs  can- 
not be  taxed,  fur  any  proci'edln^a  b^'fure  notice  of  trial;  the  action 
muat  be  tried  by  the  court,  upon  the  case  alone;  and  the  case. 
BubmlBsion.  affidavit,  aud  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessBrily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  must  be  tried  snd  judgment  rendered  by  the  appellate  division 
thereof,  and  If  in  the  city  court  of  the  city  of  New  Yorit  it 
must  be  tried  and  judgment  rendered  nC  the  general  term  thereof. 
If  the  statnnent  of  facts  (contained  in  the  csHe.  ia  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  muat  be  made 
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diBmluIng  the  BubmlBsioo,  without  mata  to  either  part;;  anlreK 
the  court  permltg   the  particB.   or,   Id   a  proper  case  their  repre- 
wntativei,  to  file  an  additional  etatement,  which  It  may  do,  in  Mb 
discretion,  without  prejudice  to  the  original  statement 
L.UH.Bb.N(;L.iMaiob.».  Jttatt*iuja,v». 
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VACATING  JUDaUENT. 


KTml  iMTtlH  ira  entitled  u>  mors. 


12B1.  Eiceptloiii  Id  nie*  of  dlwbllltf . 
12SZ.  Raftllntlon;    when    dlcMtRI. 

t  1282.  IfatloB  to  act  ABlde  indBuent  for  lnrav>laTlt)ri 
OTkeii  11  may  be   heard. 

A  motion  to  set  aalde  a  Goal  ^udfcmenl:,  for  Irr^niarltr,  ihall 
not  be  heard,  after  the  expiration  of  one  year  aince  the  filing 
of  the  indgment-roi!;  unlesK  notice  thereof  is  giTen  for  a  dar 
withiu  the  jear,  and  either  the  hrnrlng  is  adiourned,  by  one  op 
more  orders,  until  after  the  eiplrntion  of  the  year;  or  the  term, 
(or  wbicb  it  is  Ibus  noticed,  is  not  heJd.  In  the  latter  erent, 
the  motion  maj  be  re-noticed  (or.  and  heard  at,  the  next  tena 
at  which  it  can  be  made,  held  not  leBB  than  ten  days  after  the 
day,  when  the  Grst  term-  wait  appointed  to  be  betd. 
S  R.  B.  asa,  i  a  ta  Bdm.  an).   remodeUed.     See  I  T24. 

I  128S.  Motion  to  set  ulde  JndKiBOBl  (or  orror  !■  (>stt 
vrhm  It   iB«r  ke  made  by   partr- 

A  motion  to  set  aside  b  final  judgment,  rendered  in  a  conrt  ot 
record,  for  error  in  (act,  not  arialiig  upon  the  trial,  mar  be  made 
by  the  party  aKainst  whom  it  is  ri'udertxt:  or.  If  an  exeention 
faaa  not  been  issued  thereon,  and  the  Judgment  has  not  been 
whollv  or  partly  satisfied  or  enforced,  by  the  party  Id  whose 
favor  it  is  rendered.  (See  9  12B0.I 
2  B.  S.  t81.  parts  of  |i  2  ind  3  (3  Edm.  MS),  <oii»Uda(«d  mad  sm'd, 

I   laSd.  Id.)  after  a  party's  deatb. 

A  like  motioD  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  Inst  scctioD,  by  the  following 
persons ; 

1.  Where  the  ]ud«nient  awards  a  snm  of  money,  or  a  ohattelj 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
assets,  the  motion  may  be  mnde  by  his  executor  or  admiDistrator. 

2.  Where  the  judgment  awards  real  property,  or  the  posaesslon 
thereof,  or  where  tie  title  to  or  an  estate  or  interest  in  real 
properly  is  determined  or  affected  thereby,  the  motion  may  be 
made  by  the  heir  of  the  decedent,  to  wbom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Where  the  judptnent  I*  rendered  stcaiDSt  or  in  favor  of  two 
or  more  person s,  the  motion  may  be  made,  jointly,  by  the 
snrrivor,  and  the  geraon  who  would  have  been  entitled  to  mska 
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it,  i(  the  judgment  had  been  rendered  in  favor  of  or  nguiiiHt  the 
decedent  011I7. 

2  ft.  S.  Ml.  i  >.  mbd.  2  nm]  S.  idiI  t  «.  a>nio11d>lei]. 

I  laSS.  M.)  br  «  prrsoB  not  n.  portr. 

A  motion  may  be  made,  eitliur  before  or  after  tiie  death  of  tlie 
defendant,  by  a  persoD,  Who  Is  not  a  party,  to  set  aside,  for  error 
In  fact,  not  arising  upon  the  trial,  a  Judgment,  rendered  in  an 
aetiou  against  a  tenant  for  life,  or  (or  years,  awarding  rent 
property,  or  the  pOBSeaBion  of  real  property,  in  which  the  perroii 
making  the  motion  has  an  estate,  or  interest,  lu  leTWBion  or 
remainder. 

U.,  i  a.  aoM.  4,  nmadvUed. 

I  laSit.  M.;  whpB   aeTtral   paFtlea  are  eatltled   to   boto. 

Where  two  or  more  peraona  are  entitled  to  move  to  set  aside 
a  judgment,  hb  prescribed  in  the  last  three  acctions,  one  or  more 
of  them  may  more  aeparntoly;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  In  like 
manner  aa  if  they  were  adverse  parlies. 

BnllMlInU  fv  a   B.   8.   (M2,   H   T-17. 

g   128T.  To    wbOB    notice    of  (ke   aiotlon    ntaal    be  cl-ren. 

Notice  of  a  motion  to  set  aside  a  Snfti  judgment,  for  error  ia 
fact,  not  arising  ujion  the  irinl,  niuBt  be  given  to  the  adverse 
part;,  or,  in  case  of  hia  death,  to  each  person  who  might  hnv^ 
moved,  aa  against  the  moving  party,  to  set-aside  the  judgment 
for  the  same  cause,  aa  prescribed  in  this  til)e.(l)  Where  the 
motion  is  made  by  the  party  against  whom  the  indgment  !• 
rendered,  or  by  his  heir,  devisee,  eiecutor,  or  administrator, 
aerviee  of  the  noliee.  upon  the  attorney  of  record  for  the  party, 
in  wboae  favor  the  judgment  is  rendered,  has  the  lilte  effect,  aa 
if  it  was  served  upon  the  party.(2) 

(1)  Id.,  the  nbaunce  at  J  IS,  cimpt  tlw  liit  cluMe  ot  nbd,  ■  tbawir. 
(S)   N«ir. 

I  138S,  Id.)  wkea  real  propertT  recovered  by  the  ladK- 
ment    haa   bee  a  eoaTered. 

Where  the  Judgment  awards  real  property,  or  the  poaseaslon 
thereof,  or  where  the  title  to.  or  an  estate  or  interest  in,  real 
properly  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  therein,  has  been  conveyed,  liy  the  adverse 
party,  more  than  ei^ht  days  iH'fore  the  hearing  of  the  motion. 
notice  of  the  motion  must  also  be  givc>n  to  ench  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 
9  R.  8.  GB2.   remiloder  ot  |  19. 

I   ia89.   How  notice  siven  ander  this  title. 

Notice  must  l>e  given,  in  a  case  apecitied  In  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  ahonld  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State, 
in  any  manner  which  the  conrt.  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subae- 
quent  order. 


ariaing  upon   the  trial,   shall   not  be  heard,   except   aa   ipecificd 
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In  the  next  Bection,  after  tht  expiration  of  two  rears  since  tlie 
filing  of  Ute  judgment-roll,  unless  notice  thereof  la  giTen,  for  a 
da;  itithin  tne  two  rears;  and  either  the  hearing  is  adjourned, 
by  out'  or  more  orders,  uotil  after  the  expiration  of  the  two 
rears;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  Id 
the  latter  event,  the  motion  may  be  re-noticed  for,  aod  heard 
at,  ttie  next  term  at  which  it  can  be  made,  held  not  lees  than, 
ten  days  after  the  day,  when  the  firat  term  was  appointed  to 
be  held. 

i   1X91.  KxceplloBa  In  caaeii  of  dlaabllltr* 

It  the  person,  Hguiiist  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  juditment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or  • 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution,  upon  con- 
riction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

Tta^  time  of  such  a  disability  Is  not  a  part  of  the  time,  limited 
by  the  lust  section;  except  that  the  time,  within  which  the  motlnn 
may  be  heard,  cannot  be  extended  mure  than  five  years  by  such 
A  diiiahility,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

Prom  2  R.  3.  D94,  fi  22  AOd  24. 

I   1392.   Restltntlon  I    when    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  reatitutioD,  in  like  fflBDner.  with 
like  effect,  and  subject  to  the  same  conditions,  rb  where  a  judg- 
ment is  reversed  upon  appeal. 

Sm  )  132S,  poM. 
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CHAPTER  XIL 


Appeals. 


TITUE  IL— ItptdUUeCout  oflrP^B'i- 
TITLBIIL-Arra'Xoth^SapreBcComrlhoBkBliiftrlorCairt. 
TITLE  IT.-Apfwl  to  tk«  jlppclUU  DliUloa  of  th<  Sipnaa  Cout. 
TITLK    V.-Arrwl  Siom  k  DataradaMlaa  !■  •  ^Mlal  PrMe«41>c- 
TITZ.BI. 


'.  Appe.1  whf 

I.  Prorwdlnii, 


on  deaUnktiid.    TUla  ot  nue. 
irtj  Set  pendLni  ■ppeal. 


t.  Onier 

J.  AnptBl,   how   Itken. 

L  Wlisn  noltce  ot  ippci)  to  ipeFlfy  InterlocuCoTX  ]uiUm»p[.   ( 

I.  PriKeedlnn.  It  itlornei  or  party  not  found, 

I.  Detects  Id  pro««llDga  mi;  be  lupplled. 

I.  Older    Bppesied    (raia    miut    be    eDiered.    PtomHllikta    to    ' 

%t3ij  mty  be  w.lxed. 

un/'.  VnderUtlnc  muiI  be  oled. 

IMS.  New  UDdertikluE  lo  be  gtieo.   when  niretlc*  are  InsolTeal, 

Wben  Kpp«l  atajH  prtxvedjD^;   elTect  tfaereat. 

Levr   upon    pcnorifll   property,    vhell   luperneded   bj    ippeal. 


r  modlHed  judimen 


I  1398.  "WrltB  ot  error  «boII-he<l. 

The  writ  of  error  In  n  ciTil  action  or  apecial  proceeding-  han  been 
■boliBhed. 
HubatltniHl  tor  Co.  Five.,  |  S3S.  aod  the  Ont  woteDoe  ot  %  45T. 


.    Hppeal,   In   a   ease  prescribed   in  thli 

chapter,  except  where  the  judgment  or  order,  of  which  he  c — 
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I    !«»«.   PsrtlM     t*     kppaal)     li*w     dMlaM>4««.    TlUa     •! 

The  part;  or  penoD  appealing  la  de«i«mated  u  the  a^elUnt, 
•ud  the  adverse  party  as  the  TvepoDdecL  After  an  appeal  ia 
takra  to  another  court,  the  name  of  the  appellate  court  mitat  be 
■ubstituted,  for  that  of  the  court  beloiv.  In  the  title  o(  the  action 
or  special  proceediag,  aad  ia  any  case,  the  Dante  of  the  couatr, 
if  It  la  tdeotioned,  m^f  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeaL 

On.  Proc.,   I  J28,   »nl'cl. 

1  laos.  'When  «  vcFSon  caHlIeA  to  ftcaMae  •  party  M>r 
appeal. 

A  person  aggrieTed,  who  is  not  a  part;,  but  is  entitled  by  law 
to  be  Bubatituted,  in  place  of  a  party:  or  who  has  acquired,  since 
the  making  of  the  order,  or  the  rcodering  of  the  judgmcDt  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
BO  sattatltutpd,  If  it  hud  been  previouHly  acquired,  may  also  ap- 
peal, as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  subatltution,  the  appeal  mey  be  diemiBsed,  upon  motion  of  toe 
respondent     (See  {  2669.] 

I  U»7.  Appeal  irhcB  adTeraa  pavtr  haa  «le«. 

Whar«  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  iudgment  appealed  from,  or  where 
the  indgtnent  appealed  from  was  rendered,  after  hla  death,  In  a 
case  prescribed  by  law.  nn  appeal  may  be  taken,  as  if  he  was 
Imng;  but  it  cannot  be  heard,  until  the  heir,  devisee,  eiecutor,  or 
■dministrator,  as  the  case  requires,  hag  been  substituted  aa  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  slay  the  execution  ot  the  Jndgment  or  order 
appealed  from,  must  recite  the  fact  ot  Die  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  aubetltuted. 

I  1206.  [AiB'd,  19T7.]  Proceedlncs,  when  partr  Ales 
peBdlas  ■.ppeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  of  baa  heretofore  died,  and  the  appeal  baa  not  been 
heard,  if  an  ofder,  substitutiDg  another  person  in  his  place, 
is  not  made,  within  three  montha  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  efFect,  the  court,  in  which  the  appeal  is  pending,  may.  In 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it.  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismlsaed,  as  the  case  requires.  The  order  must 
tpecify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
leM  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointrd 
by  the  court.  If  the  proper  penion  has  not  been  substituted,  the 
eoart,  upon  proof,  by  affidavit,  that  notice  has  t»een  given,  as 
reqnired   by   the  order,   may  reverse  or  affirm   the  Judgment  or 
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■    ia»0.    Order    of    iiabMltatloB. 

Where  the  appe&i  is  Irom  one  court  to  Huother,  en  application 
for  ao  order  of  tiubetitiitioa,  as  presuribed  hy  the  last  tliree 
sections,  must  be  maie  to  the  appellate  court.  Where  persooai 
service  of  notice  of  application  for  an  order  has  bean  made. 
within  the  State,  upou  the  proper  representative  o*  the  dece- 
dent, an  oriler  of  BubBtitntioQ  may  be  made,  opon  the  application 
of  the  BurviTing  party. 

f  taoo.  Apw«Bl,  kow  lalcea. 

An  nppoal  must  bo  taken,  iiy  aerving,  npon  the  attorney  for 
the  adTcrsc  party,  as  proscribed  iu  article  third  of  title  siztb 
of  chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom 
the  judgment  or  order  ap[)ealed  from  is  entered,  by  filing  it  in 
hie  office,  a  written  notice,  to  the  eEFect,  that  the  appellant 
appeals  from  the  judgmont  or  order,  or  Irom  a  specified  part 
thereof. 

Co.  Piw,,  t  3K.  flnt  •enunn'.    See  |  IST4. 

I   J301.  'Wlitn   notice   of  ■ppcnl   1o  upedfy   lBt«rlowtory 

Where  the  appeal  is  from  a  final  indg-ment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  apiellnnt  intends  to  brinz 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distitictly  specify 
the  Interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

Bea  ;g  laia  md  laiT,  ■gatt, 

I  130S.  ProoeedliiKa,  If  Bttoriiey  or  p«rtr  not  foaad. 

If  the  attorney  for  the  adverse  party  Is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  aub- 
stituted  in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  resnoiident,  lu  the  manner 
prescribed  by  law  for  serving  it  iliwn  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  witn  due  dilisence,  be  m 
made  within  the  State,  the  notice  of  appeal  may  Ik  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court.  In  or  to  which 
the  Qp|>eBl  is  taken. 

I  1S03.  Defects  IB  proceedlnvs  Bwr  be  supplied. 

Where  the  apijellant,  aeasonubly  anil  in  good  fulth,  serves  the 
notice  of  appeal,  cither  upon  the  clerk  or  upon  the  adverse  party. 
or  his  attorney,  but  omits,  throufc-h  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do>any  other 
net,  necessary  to  perfect  the  appeal,  or  to  atay  the  execution 
of  the  judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omisxion  to  t>e  supplied,  or  an 
amendment  to  be  made,  upou  such  terms  as  justice  requires. 

Oo.    Pn>c..   psK  of  I  B2T,   knt'd. 

.33S 
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I  1304.  OrHar  »*pealed  froH  mut  be  enteped.  Ppi>o«ed- 
l>si>  to  ooBipet  entrr' 

An  ttppeftl  cannot  be  Uk^n  from  an  order  made  by  a  Judge,  out 
of  court,  ODtU  it  la  entered  Id  the  office  of  the  proper  clerk. 
Where  snch  an  order  bai  not  been  so  entered,  or  the  pHpen, 
upon  which  it  was  founded,  have  not  been  filed  In  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  u.  judge  of  the  court,  in  or  to  which  on 
appenl  therefrom  ma;  be  taken,  muiit,  upon  the  application  of 
a  party  or  other  pereoti,  entitled  lo  toke  such  an  appeal,  make 
Bu  order,  requiring  the  omission  to  be  Bupplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  miide  by  him.  Upon 
proof,  by  affidaril,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  npon  notice,  an  order  revoking  and  annalliog 
tbe  original  order.  The  provisiuna  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

SabttHute  lor  portlooi  ol  Co.  Fkk..  t  3fO. 

I  130B.  Seenrltr  »»-  be  waived. 

An  tmdcrtaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  glTe,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  th«  written 
consent  of  the  respond  eut. 

Co.    Fnic.,    f   S34.    iHt   HDlencs,    am'd. 

I  1306.  Deposit,  In  lien  at  oBdeFtalcInc. 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
undertaking,  be  may,  In  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking  Is 
required  to  be  given.  The  deposit  baa  the  same  effect,  as  filing  . 
the  underttiking;  and  notice  (hat  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and.  service  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  appeal  is  pending,  may 
direct  the  mode,  in  which  the  money  shell  be  kept  and  disposed 
of,  daring  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  g  SW.  ini'd. 

I  180T.  Undertaking  miMt  be  llled. 

An  undertaking,  given  ns  prescribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered. 

Id.,    1    S43,    flnt    amttan.    See  BnU  *. 

g  1308.  [Au'd,  ISVS.]    Meir  andeFlaklnv  ta  be  siven,  irben 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking. 
Fiven  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  liis  or  their  circumstances 
h&ye  become  bo  precarious,  that  fhere  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  the 
rcspoodent;  may  make  an  order,  requiring  the  aopellant  to  file 
A  1?":  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
339 
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r««pe<:t  to  the  orlgliial  nndertflklnK.  If  the  oppellant  faits  so  to 
do,  within  twenty  days  after  the  aerrice  of  a  copy  of  the  order, 
or  mch  fnrtber  time  aa  the  court  allowa,  the  appeal  niiiat  be 
diamiased,  or  the  order  or  judgment,  from  which  the  appeal  ia 
taken,  maet  be  executed,  an  if  the  origiual  undertaking  bad  not 
been  giren. 

O.  Pmc..  put  of  i  aSB,  amdi  1..  1MB,  cli.  MO. 

I  130S.  [Aa'il,  18»«.]  ActlOB  ■#(»  D>dert*UBKI  wk*B 
BOt  to  b«  troBBlit. 

An  action  shali  not  be  maintained,  upon  an  uadertatdng,  given 
upon  an  appeal,  taken  as  preacribed  iu  title  tliird,  f'lurth  or  firth 
of  this  chapter,  untU  ten  days  have  expired,  since  the  aervice, 
upon  the  attorney  for  the  appellant,  and  upon  the  enretiee  on  anch 
nndertaklng,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  Judgment  or  order  appealed  from,  or  dia- 
missing  the  appeal.  Such  Bervice  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-omce  address  of  snch  surety  or  anreties. 
Where  an  appeal  to  the  court  o(  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  npoD  ttie 
preceding  appeal,  antil  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

I   ISIO.  [AK'd,   189H,   18VS.]    When  appeal  ataya   prvoevd- 

Wbere  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  ot  appeals 
or  otherwise  has  been  heretofore  or  Hhall  hereafter  be  peTfected, 
ma  prescribed  in  tills  chapter,  and  the  other  acts,  If  any,  required 
to  be  done,  to  stay  the  eieculiou  of  the  judgment  i)r  order  ap- 
pealed from,  have  been  done,  the  uppesl  stays  all  iiroceedinga  to 
enforce  the  judgment  or  order  appealeil  from ;  except  that  the  conrt 
or  judge,  from  whose  determiuatiua  the  appeal  is  taken,  may 
proceed  ia  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  affcrled  by  the  judgment  or  order  appealed  from 
or  not  embraced  within  the  Bpp<<al;  or  may  cause  perii^able  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  uf  such  a  sale  must  be  paid,  to  abide  the  resnlt 
of  the  appeal,  into  the  court  truui  or  in  which  the  npiH-al  is  taken, 
or,  it  it  was  takeu  as  pn'scribed  In  title  fifth  of  thilt  chapter.  Into 
the  supreme  coart.  When  au  appeul  from  a  judgment  for  rent 
has  been  perfected  and  execution  stiiye<l  as  herein  provided,  the 
appeal  stays  all  summary  procei-dings.  pending  or  otherwise,  to 
recover  the  possession  of  real  prupi-rly  or  dispossenH  tenants  there- 
from, based  on  the  lailure  to  pay  the  ri'nt  Included  in  the  judg- 
ment  appealed  from.  In  a  case,  speciliei)  in  subdivision  two  of 
section  one  hundred  and  nlnety-otie.  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  be  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
'  >  appeal   to  the  court  of  appeals,   and  in   case   such   appellate 


to  apply 
ippoal  t( 
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gir«D  MM  pKAoribed  Id  this  chapter,  has  I>e«a  filed  vith  th*  clerk 
with  whom  the  jadgment  appealpd  from  U  entered,  shnll  be  en- 
titled to  «n  order  staying  all  proccedingH  to  enforoe  Biich  judsmenl, 
DDlQ  the  granting'  or  refusal  of  bu^  leave  to  appeal  b;  aueh 
appellate  diviatcin  or  a  judge  of  the  eourt  ol  appealR.  The  party 
desiring  to  make  such  application  must  do  so  at  the  iume  term 
or  at  the  term  of  asid  appellate  dlTinion  next  succeeding  that 
at  which  judgment  of  affirmnnce  n-iiH  rendered  and  notice  of  en- 
try thereof  serred  npon  the  party  nggriered.  and  in  enne  said  np- 
Cllate  diTieion  refuaca  such  ajiplieation,  then  such  party  shall 
ve  thirty  days,  from  and  after  serTicc  of  a  copy  of  the  order 
of  eaid  appellate  diTiaion  denying  such  npplicatioD,  with  notice 
of.  entry,  m  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  H  2087,  2101,  2384.) 
L.i>«.ca.  »U:  L.iMa.cb.aa.  in  aaaot  April  it.  ism. 

I  ISll.  [AiB'd,  1SM«  1899.]  l/Kvr  avon  persaniil  properlr< 
when  BBpeFBcd^d  by  Appeal. 

Where  aa  appeal,  taken  from  a  final  jndgment,  to  the  court  of 
appraln,  has  been  perfected,  aud  the  security,  reqalred  to  stay 
the  eiecotion  of  the  judgment,  baa  been  given;  or  where  the 
aecurltfj  gireo  npon  an  appeal,  tnkeu  from  a  linal  judgment  of  the 
Miprrme  court,  a  counly  court  or  the  city  court  of  the  city  of 
New  York,  or  the  mimicipal  court  of  tlie  city  of  New  York,  la 
e(|iial  to  that  required  to  perfert  nu  appeal  to  the  court  of  ap- 
peaK  and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  jndgiaent  appealed  from  was  rendered,  may.  in  its  dls- 
rretioii.  and  upon  such  terms  as  justire  requires,  make  an  order, 
opon  notice  to  the  respondeat,  and  the  sureties  in  the  under- 
taking, discharging  a  Icry  npon  peraonal  property,  made  by  yirtne 
or  an  execution,  issued  upon  the  judgment  appealed  from.  But 
this  iie<rtion  does  not  authorize  the  discharge  of  a  levy,  made  by 
Tirltie  of  a  warraQl  of  attachment 

L.MS.eb.Nt;I.nncA.3U.    iDtffMrtBmC.  I,  IM. 

I   1S1&  C*art  aiar  limit   amonnt    of   ■eonrltr   t>   acrtata 

Wher«  an  appeal  is  taken,  at  prescribed  lu  title  second  or  fourth 
of  this  chapter,  the  court.  In  or  from  which  the  appeal  ia  taken; 
or,  where  an  appeal  ia  taken  as  prescribed  in  title  third  or  fifth 
of  tbla  chapter,  the  court,  to  which  the  appeal  is  taken;  may.  in 
ita  discretion,  make  an  order,  npon  notice  to  the  respondent,  dis- 
pensinir  with  or  limiting  the  security,  required  to  atny  the  eiecn- 
lion  of  the  judgment  or  order  nppesled  from,  as  follows: 

1,  Where  the  appellant  Is  an  execiitor,  administrator,  trustee, 
or  other  person  acting  tn  another's  right,  the  security  may  b* 
Aspenaed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum.  In  which  one  or  more  undertakings 
'-"■'-  "--glvr- ._>--^ -.     -  ..  ..  - 


Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
oSker,  or  board  of  State  offleer«.  or  a  board  of  supervisors  of  a 
eonntr,  the  serrice  of  the  notice  of  appeal  perfects  the  api>eal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
wiUwut  mn  undertaking,  or  other  secnrity. 
'  -   -   ---  of  U  ISSS,  ch.  n,  I  2.  »  (Di-d  bT  U  IMl,  cb.  288  (4  Edm.  300). 
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i  1S14.  [Aai*«,  ISTT.]  Id.)  on  appul  br  a  dsuMlle  mbbI- 
elpal    corporation. 

UtHiQ  an  aiJ|jeHl,  taken  by  a  domesttc  municipal  corporatloD,  the 
serrice  o(  the  notice  of  appeal  perfects  the  appeal,  and  Btays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
untlertaking,  or  other  aecurity;  except  that,  where  an  appeal  ii 
taken,  SB  prescribed  in  title  aeoond,  third  or  fourth  of  thia  chap- 
ter, the  court,  in  or  from  which  the  appeal  U  taken,  may,  in  ita 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  Becnrlty,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  nnturnl  person,  anil  the  time  and 
manner  in  which  it  must  be  given,  miiBt  be  prescribed  by  the 
order  of  the  court;  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  nnder- 
taklng,  so  required  to  be  elven. 

L.  ISEa.  cb.  382.  I  1  (1  Eda.  ASS).    S«  )  IVSO.  poM. 

1  ISIB.  Fap«rji  to  be  tranBiiill'tea  to  appellate  oonrt. 
Where  an  appeal  is  taken  from  a  flnal  judgment,  as  prescribed 
in  title  second  or  third  of  thia  chapter,  the  appellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  excepttonB,  If  any,  filed  after  Iht 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereou  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  ot  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  ©r  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  i:hHp- 
ter,  the  appellant  must,  within  the  same  time,  cauae  a  certified 
copy  of  the  notice  of  appeal,  nt  the  order,  and  of  the  papers  upon 
which  the  order  waa  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  Ihe  appellaiU  faiis  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  ao  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  bo  transmitted:  and,  except  where  it  is  olherwUc  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

(».  Proc.,  I  828,  umiL     Ste  |  13S8. 

I    1810.   Iiiterlooat«ry  JnatBuent,    or   latCFneAfate    order. 

An  aopcal,  taken  from  a  final  judgment,  brings  up  tor  review, 
an  interlocutory  judgment,  or  an  lulermediate  order,  which  Is 
siiecified  In  the  notice  ot  appeal,  and  uccessnrily  affects  the  Saa.1 
judgment;  and  which  has  not  already  tieen  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  ot  Ihe  court, 
to  which  tlie  appeal  from  the  final  judgment  ia  taken.  The  right 
to  review  an  interlocutory  judguieni,  or  an  Intermediate  order. 
aa  prescribed  in  this  section,  la  not  aSccled  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 
Pndtoted  m  Ui.  IT<x^.,  13^.    St'>'  H  1336.  1330. 

I  131T.  tAM'd,  INOS.]    Jadsneat  or  order  oa  appeal. 

Upon  an  appeal  from  a  judgment  or  nii  order,  the  appellate 
division  ot  the  supreme  court,  or  general  term,  to  which  the 
appeal  Is  taken,  may  reverse  or  alfirnt,  wholly  or  t>artly,  or  mav 
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modify,  ibe  Judgmeot  or  order  appealed  [rom,  and  each  tnter- 
locntory  Judgment  or  intermediate  order,  which  it  is  authoriied 
to  reTiew,  as  specified  iu  the  notice  of  .appeal,  and  ae  to  an;  or 
all  of  the  parties,  aod  it  may,  if  ncccBsar?  or  proper,  grant  a 
new  trial  or  bearing.  A  judgment.  atGrming  wboll;  or  parti; 
a  jnilgment,  trom  which  an  appral  has  been  taken,  ghall  not. 
expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  nbicfa  was  awarded  to  him  by  the  Judg- 
ment 80  affirmed. 

See  Go.  Pnx.,  |  330;  L.  ISM,  cH.  Mfl.  a«  |  133T. 

I  1318.  Wh«n  no  appeal  Ilea  froia  JadsHieiit  of  rerevul. 

Where  a  judgment,  from  wbicb  an  appeal  ia  taken,  la  rerened 
npon  tbe  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
lie  taken  from  tbe  jndRiuent  of  reversal;  but  upon  an  appeal 
froin  the  order  jn^nting  a  new  trial,  taken,  as  preacribad  by  iaw> 

tb«  judgment  of  reversal  mu«t  aUo  be  reviewed. 

I  131».  Mode  of  enforclBv  afllrined  op  modl««d  JndKMent. 

Where  a  judgment,  from  which  an  appeal  has  beeo  taken, 
from  one  court  to  another,  is  wholly  or  partly  affirmed,  or  ia 
■nodifieil,  upon  tbe  appeal,  it  musi  be  enforced,  by  the  court  in 
which  it  WU8  reoderM,  to  the  extent  permitted  by  the  deter- 
mination of  tbe  appellute  court,  as  if  the  appeal  therefrom  bad 
aot  been  taken. 

{  I320.  Id.)  ■■  lo  awdcr. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
BM>eal,  the  uppellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  rpmltted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

I  1321.  Mode  ol  cancellJna  docket  at  reTeraed  or  iii<»dl- 
■ed  JndK™e>>t. 

Where  a  Gnai  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  snm  of  money,  has  been  reversed,  or  bns  been 
affinsed  as  to  part  only  of  the  sum,  upon  on  appeal,  taken  as 
prescribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal 
to  the  court  of  appeals  Is  not  taken  and  perfected,  and  the 
security  required  to  stay  eiecution  is  not  given,  within  ten  days 
after  the  entry  of  tbe  jadBment  upon  the  appeni,  in  the  clerk's 
office  where  the  judgment  appealed  from  is  entered,  the  clerk 
mnat  make  a  minute  of  tbe  reversal  of  the  judgment,  or  of  tbe 
amount  to  which  it  has  been  reduced,  upon  his  docket-book,  in 
each  place,  where  the  judgment  is  docketed.  A  transcript  of 
tbe  docket,  as  thus  corrected,  must  be  furnished  by  him,  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original 
judgment  Is  docketed,  as  prescribed  by  law,  with  respect  to  the 
original  docket;  and  thereupon  the  county  clerk  must  correct  hla 
docket  accordingly.  The  lien  of  a  judgment,  the  docket  of  which 
is  not  corrected,  as  preBcribi>(l  in  this  sectiou,  remains  unaffected 
by  the  reversal  or  modification  thereof,  until  the  decision  of  the 
court  of  appeals,  upon  an  appeal  from  the  judgment  revcning 
or  modifyinK  the  tame,  or  the  expiration  of  tbe  time  to  Uka 
■acb  M^peal. 
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I  ISO.  Id.i  Hken  reveraa.1,  rto.,  irmm  by  e«apt  af  aweala. 

Whpre  a  fioat  jndgmeat  for  a.  sum  of  moner,  or  direMlag  tbe 
payment  of  a  sum  of  moneT.   has  been  reTera^,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  tbe  court  of  appeals,  ' 
the  docket  may  be  corrected,   aa   prescribed  in   the  last  Bwtion, 
«t  any  tlma  after  tbe  remittitur  bae  been  fiied  in  the  court  below. 

I     ISSB.      {AM'd,     1S7T,     18S0,     18B».]      BMtltvtlont     wkea 
awarded. 

When  a  final  Judgment  or  order  is  KTersed  or  modified,  upon 
appeal,  the  appellate  tourt,  or  tbe  gcaeral  term  of  the  same 
<Kiurt,  p.B  the  case  may  be,  may  make  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgnient 
or  ordi-r:  but  not  ho  as  to  aEFef-i:  tbe  title  of  a  pari-haser  in  good 
faltii  and  for  value.  When  property  has  been  iold,  tbe  court 
may  compel  the  Talue.  or  the  purchase  price,  to  be  rratored,  or 
deposited  to  abide  the  eyent  of  the  action,  as  justice,  reqaii-e*. 
When  the  appeal  la  from  n  judtrment  in  favor  of  the  owner  of 
real  estate.  In  an  action  to  net  aside  a  conveyance  thereof,  or  lu 
an  action  to  compel  the  Hpecific  performance  of  a  contract  for  the 
sale  thereof,  such  on-ner  slial!  have  the  same  right  to  sell  or  dia- 
po»e  of  the  game  bh  thoiig-h  no  appeal  had  been  taken;  milesa  the 
appellant  shall  file  with  the  derk  of  tbe  court  a  written  under- 
taking, in  a  gum  fixed  by  the  court,  or  a  Judge  thereof,  upon  a 
notice  (o  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  tbe  judgment  appealed  from  shall  be  affinut^.  pay  to  stleh 
owner  such  damages  an  he  may  suffer  bj  reason  of  aocli  appeal, 
not  exceeding  the  amount  of  the  penalty  in  eucb  undertaking. 
Such  undertaktnjt  may  be  tiled  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  rtell  the  sa]iM>  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertakinK 
aball  not  be  filed,  tbe  responilent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  dischurging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  tbe  specific  performance  of  a  contract,  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  In 
ease  the  same  has  been  recorded. 
■nta«tltgteIarOo.Pn».,|>arto(IH0.    L.im,«b,  m.    In aCMt Stpt.  1. UN. 
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APPEAL  TO  COURT  OF  APt*EALB.      $S  tSU^ 

TiTifl  n. 

AppaftI  to  tlia  court  of  appsoli.' 


-  — -    to  «t.j    . 

1328.  Id.;  on  ]udfBicDt.  eti 
1120.  Id.^    on    Judgmeitt   ft/ 


An  appeal  may  bi?  taken  to  the  court  of  appeali,  In  a  caae  wben 
that  court  haa  Jurisdiction,  as  preacribed  in  aecUoiia  180  uid  191 
of  thia  act. 

Co.    Pinc..    I    SS3.    flnt    Hntrnw. 

I  133(1.   [AH'd,   ISftK.]   l.lHdtMI*n   of  Uai0  to  avpcsl- 

An  appeal  to  the  raurt  at  appcali,  from  a  final  JndKioeat.  muat 
be  takpn,  wilhin  one  jpar  after  finAl  judgment  if  entered,  upon  th« 
detrrmtnatioD  of  the  appellate  dirlaion  of  the  supreme  court,  and 
the  judgment-roll  filed.  A"  appeal  to  the  court  of  aHieals,  from 
an  order,  must  be  taken  within  sixty  daya  after  aerrlce,  upgn  th« 
attorney  for  the  appellant,  of  a  copy  of  the  order  appealed  from, 
and  a  written  notice  of  the  entry  thereof. 

Babatltnte  (or  0>.  Proc.,  |  Ml:  I..  18W.  tb.  SM. 

I  laXtt.  Srenrltv  (•  perfect  appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeaU.  effectual, 
for  any  purpose,  eic^t  in  n  case  Khere  It  Ie  specially  presctibed ' 
by  law.  that  security  Is  not  uecesuBry,  to  perfect  the  appeal,  the 
appellant  must  give  a  written  uudertakluK.  to  the  effect,  that  ha 
will  pay  all  costB  and  diimBRPH,  which  may  be  awarded  aKainat 
him  on  the  appeal,  not  exiTeding  fiye  hundred  dollars.  The  ap- 
peal Is  perfected,  when  such  an  undertaking  Is  eiTen  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
In  this  title. 

Co.  Pnw.,  part  of  |  344,  ini'd. 

I  1S3T.  8«earitr  to  stay  execntlOB  oa  Jodsmenl,  ete..  for 

It  the  appeal  is  taken  from  a  JndKnient  for  a  buid  of  moo^,  «r 
froia  a  judtcment  or  order,  directing  the  payment  of  a  aam  of 
money.  It  does  not  atny  the  eiecution  of  the  Judfnnent  or  order, 
until  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
If  the  Judgment  or  order  appealed  from,  or  any  part  thereof,  la 
affirmed,  or  the  appeal  Is  dismlBaed,  be  will  pay  the  mm,  recov- 
ered or  directed  to  be  paid,  by  the  jnd(tneiit  or  Vint,  er  tb* 
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part  thereof,  SB  to  whi(^h  it  is  affirmed.  But  where  the  judg- 
nieiit  or  order  directs  the  pafmeat  of  money  in  fixed  luatalmeDts, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  ivlll  pay 
each  instalment,  which  becomes  payable,  pendinj;  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  la  affirmed, 
not  eiceedins  a  sum  specified  iti  the  undertaking,  nhicli  muat  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  mti;.  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  Bum  so  fixed  is  insufEcieiit  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  aame  effect, 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  snme  effect,  aa  If  no  andertak- 
isg  bad  been  given,  as  prescribed  in  this  section. 
Co.  Proc,  I  33fi.  flnt  Hntence  itu'd. 

g  isas.  Id.)  OB  ]Bda:inea(,  etc.,  for  delivery   of  property. 

If  the  appeal  Ib  taken  from  a  juditment  or  order,  directing  the 
aasignment  or  delivery  of  a  document,  or  of  perBOnai  property,  it 
does  not  stay  the  osecution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assiitned  or  delivered,  ia  brought  into  the 
court  below,  or  placed  In  lie  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  givea  a  written  uodertali- 
ing  as  prescribed  in  the  next  aeclion. 

Id.,  iHIt  of  I  338.  iiD'd. 

i   132ft.   Id.)   OB  jBdKincB*   tor  •  eHMtel. 

If  the  appeal  ia  taken  from  a  judgment  for  the  recovetr  or 
a  chattel,  it  docs  not  stay  the  execution  of  the  judgment,  nntil 
the  appellant  gives  a  written  undertsking.  in  a  aum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  ot  the  appellate  court,  upon  the  appeal. 

I  IS30.  Id.i  OB  iBdcmeBt.  etc..  tllrectlBa;  eoDTeysiiKie. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  tbe 
eieeution  of  a  conveyance,  or  other  Instrument,  it  does  not  stay 
the  eieeution  of  the  judgment  or  order,  until  the  inBtniment  Is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  ia  entered,  to  abide  the  direction  of  the  appellate  court. 
Id,,   I  sar,    Mlendod  to  in  appeal  ftom  in  orter. 

I  1331.  [Aai'd.  1879.  18BT.1  id.:  on  Jadgmeat,  eto.,  tor  tk«  pos- 
■  eiKlnn  ot  real  property. 

If  the  jufigmetit  or  order  directs  the  snlc  or  the  delivery  of  the 
poseesBion  of  real  property,  or  entitles  the  n'S]>oudent  to  the  im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appelant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  poRaeasion  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste  Ihereoo: 
and  if  the  property  ia  in  his  possesaion  or  under  his  control,  the 
undertaking  must  also  provide  that  it  the  judfcment  or  order  ia 
afiirmed  or  the  appeal  is  dismissed,  and  there  ia  a  deficiency  upon 
a  sale,  he  will  pay  tbe  value  ot  the  use  and  orcupntion  of  such 
property,  or  the  part  thereof  as  to  which  tbe  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  poBsetalon  thereof,  pursuant  to  the  judgment  or  order,  not  ex* 
ceodlnr  a  specified  Hoia  &zed  by  a  jutlge  of  tbe  court  below.   V 
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Oie  indinnent  direct!  tf  sale  of  real  property  npon  the  foreclosure 
of  a  mortgase.  and  an  appraJ  l»  taken  by  a  porty  ajtainst  whom 
p*r>aent  of  the  deficiency  ig  awarded  by  nucb  iuilement,  the  nnder- 
takioK  must  also  provide  that  if  the  jndKnient  Is  afliriiml  or  the 
Biq>eal  ia  dismissed,  the  appellant  will  pay  any  deliclMicy  which 
nray  occur  npou  the  hhIp,  with  iiitere*t  and  i-osta,  and  all  ei- 
^Dsea  chargpable  agalnat  the  pr(ic*«l8  of  the  sale,  not  eieeedinK 
a  Bum  fixed  by  a  judge  of  the  court  below. 

CU.  Proe..  I  SS8^  I.  1«J.  cb.  lie.    Id  tS«t  Bept.  I.  ISBT.    Sh  I  ISIO. 

i  isax  CoBBtrnetton  of  the  last  ■▼«  nectloit-. 
Where  the  judgment  or  order,  from  n'hich  an  apiM'nl  in  tnliiii 
to  the  court  of  appeals,  aFBrnia  n  judgment  or  order,  to  the  otToct 
specified  in  either  of  the  laat  five  sections,  the  undcrtaklnK  niiisl 
be  the  same,  as  if  the  judf-nient  or  order,  from  which  the  appeal 
is  ao  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

I  133».  Tbe  lB-t  alx  ■potions  «a>ll««l. 

The  Ia*t  til  sections  do  not  extend  to  a  cuae,  where  IE  is  specl- 
illy  prescribed  by  law,  that  an  nppent  may  Ih'  taken,  or  the  exe- 
cution of  a  judgment  or  order  appeoleil  from  may  be  stayed,  with- 
out serurity,  or  where  the  aecurlly  to  Ik  given,  for  either  purpose, 
is  specially  regnlated  by  law. 

I  1IW4.  [Am'il,  1ST9.1  CadcrtsklaKs  mmr  br  la  oae  lastra- 
Bieati  terai  aad  nerTlce  thereof. 

Where  two  or  more  undertakinKS  are  required  to  ne  (ciren  «» 
pmeribed  in  this  title  they  may  he  contained  In  (he  same  liistro- 
mrat,  or  in  different  inatnimenta  at  the  option  of  the  appellant. 
E>acli  nndertaklng  Kiven  as  prencrlbed  in  this  title  mnst  be  exe- 
cuted by  at  least  two  Bureties.  and  muBt  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  n  notice  ahowing  where 
it  1*  filed,  mnst  he  served. on  the  attorney  for  (he  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 

I  ISSB.  [Ab'A,  1891.1    Bxee»«loaa  to  saFetlH)  Jnattncntloa. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
bnt  the  attorney  for  the  renpondent  n'fly.  within  ten  dayn  after 
the  service  of  a  copy  of  the  undertnlilnB  with  noliiT?  of  liic  filing 
therrof.  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficleney  of  the  sureties.  Within  ten 
days  thereafter,  the  anreties,  or  other  aurelica  In  a  new  nnderink- 
inn  to  the  same  effect,  must  justify  before  the  court  below,  or  a 
jndge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
indge.  At  least  five  days'  notice  of  the  Jnstificntion  niuat  he 
given.  A  referee  may  he  appointeil  npon  the  motion  of  either 
party,  or  npon  the  court's  own  motion  to  take  the  jUBtifiention  of 
such  anretlPB  and  to  report  the  evidence  upon  the  anme  to  the 
court  or  Judge  with  his  opinion.  The  court  mny  further  direct 
that  rfther  party  ahall  pay  the  eipenses  of  such  rcferenee.  If 
the  court  or  Judge  finds  the  Buretiea  Bufficient  he  must  indorse 
hte  allowance  of  them  upon  the  nndertnklnc.  or  n  copy  thereof, 
and  ■  notice  of  the  nllownnce  must  l>p  servd  noon  the  attorney 
for  the  exceptant.  The  effect  of  a  fniUire  bo  to  justify  and  procure 
an  allowance,  is  the  name  as  It  the  nndertnlcing  had  not  been  . 
glmi,    Tti«  «>art  iluill  alM  bave  power.  Id  caae  It  ■bkll.be.made 
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lo  appear  to  its  eatUractioD,  upon  motion,  tliat  the  exception  wu 
taken  unnecpHBaril;  or  for  purpoMB  of  vocation  or  delay,  to  set 

the  BBiue  aeliie  and  approve  the  nndertakine. 


?fo 


APPEAL  TO 
tioD,  upon  motto 

,ri.j(    uc   lor   pUrpoMB  of    YC*UI 

and  approve  Ihe  nndertaking. 

I  IBSO.  [Am'd,  ISOS-I  ApppBl  trom  HdbI  ladvueDt  ren- 
dered ftlter  KSrvanc'e  of  iBterlwcntorr  J  «««■>«■<,  or 
denial  of  mntlOH  foF  new  trlnl. 

Where  flool  judgment  Is  rendered  in  the  court  below,  after  the 
anirmance,  u|ion  an  np]>enl  to  the  appellate  ttivj«ion  of  the 
iiiprcme  cotirt,  of  iin  intcrlocntory  judcment;  or  after  the  refusal. 
the  apnellate  division,  of  a  new  trial,  either  opon  nn  npplica- 
..__!,  mndp,  in  the  first  inKtnnee.  nt  n  temi  thereof,  or  nsvin  an 
nppesl  from  nn  order  of  the  specinl  term,  or  of  the  jndjtc  before 
whom  Ihe  ioKneB,  or  queKlionH  of  fuel,  were  tried  by  a  jury;  the 
parly  nEKi'ieved  mny  flp|>en]  directly  from  the  final  Judcment  to 
the  eonrt  of  appeals.  notivithBtandiiijc  that  It  wns  rendered  at  a 
BpeeinI  term,  or  at  n  trial  term,  or  pursuant  to  the  directions. 
contained  in  a  referee's  re|M>rt.  But  sueli  su  appeal  brin^a  np. 
for  review,  only  Ihe  determlnntiou  of  the  a:ipel1ate  division  of 
the  enpreme  court,  affirming  the  interlocutory  judgment,  or  fefn»- 
Ing  the  new  trim. 

L.   IRSe,  fb.  M«.    8«  I  1350.   peat. 

I  13ST.  [An'd,  18»a.]  Wb«t  gaesUou  ftre  brooskt  «» 
for  rcvlevr.) 

An  appeal'  to' the  court  of  appeals  from  a  final  ^udgineot.  or 
.  from  an  order,  RrnnlinK  or  refuxlng  a  new  trial  in  an  action, 
where  the  appellant  Htipnlntes  that  npon  atlirmance  judgment 
absolDte  shall  be  rendered  Bgninxt  him,  brings  np  for  rerlew  In 
that  court  only  queatioris  of  law;  but  where  Ihe  justices  of  the 
appellate  division  from  which  an  appeal  is  tahen  are  divided 
npon  the  question  as  to  whether  there  is  evidence  sapporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  aresentcd.  In  any  a  ' 
,  ..   .!._    .. ,_ ^  ^j^y  gjjijg 

1,  award  ..  .  _       ._  .... 
1  such  party  may  be 


I  IS38.  {ABi*d,  ISMI.)  'When  «aestlona  at  fnot  t»  be  r^ 
▼lewed. .' 

ITpon  an  appeal  to  the  court  of  appeals  from  a  judgment, 
reveraing  a  judgment  entered  upon  the  report  of  a  referee,  or  a 
determination  in  the  trinl  court:  or  from  an  order  granting  a 
new  trinl,  npon  such  a  reversal;  it  must  be  presumed  that  the 
judgment  was  not  reversed,  or  the  new  trial  graoted,  upon  a 
question  of  fact,  unless  the  contrary  clearly  ap:ieara  in  the  record 
body  of  the  jndgment  or  order  appealed  froni. 

Co.  Froc.'.  pirta  of  l|  268  ind  2T2;   L.   18DS,    cb.  MB. 

(■e  (o  Ite  prepared,   etflit 
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ft  verdi<^  BDbject  to  the  opiDion  of  the  court,  hw  been  perfected, 
B  case,  containiDg  a  concise  statement  oC  the  facts,  of  the  ques- 
tions of  Irw  arUiDg  thereupon,  and  of  the  dctennitiation  of  those 
qnestions  by  the  np[K)lnte  dlvlBioQ,  mnst  be  prepared  and  settled, 
by  or  under  the  direction  of  the  court  below,  and  aoneied  to 
the  jadfcmeiil-roll.  Ad  exception  Is  uot  nccl^Bf>a^f,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  qiaestioa  of 
law,  srlsinK  upon  the  Terdicf.  A  certified  copy  of  the  case  must 
be  transmitted  to  Ibe  court  of  aopeala,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  n  jndxe  thereof,  may  extend  the  time,  limited 
by  law.  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabliug  the  appellant  to 
procure  the  case  to  be  prepared  or  settleil. 
Oa.  Pmc..  put  of  I  S3S  ud  psrt  o(  I  aeS;  L.  IIUD.  cb.  M8. 


D,*,i,.=db,Gooylc 


TiTUi:  m. 

Appeal  to  tlie  tuprame  court  &om  an  inferior  court. 


S«,  1S40,  Appeal  I 


IMS.   LlDJltHtloD    of    ILoiB   ADd    tUj   or   pn>C«MUi(1. 


I  1S4C.   [Am'd,   1S8B.]    AypeBiD  from  laferlor  oaartB. 

Except  appeals  from  inferior  and  local  courfB  heretofore  beard 
In  the  court  of  eommon  sleas  for  the  city  and  countj  of  New 
York,  and  the  superior  eourt  of  Biitfnlo.  an  npjimil  mny  be  taken 
to  the  BpoellBte  division  of  the  enpreme  coorl,  from  a  Snal  Judg- 
ment, rendered  by  n  county  court,  or  by  any  other  eourt  of 
record  posBeaaing  original  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  eourt  is  not  pxiiressty 
given  by  statute,  nnd  upon  sueh  appeal,  nn  order  granting  or 
refusing  a  new  trial  for  any  of  the  ralises  meiiliouod  iu  section 
nine  hundred  and  nluely-nine  of  this  net,  made  by  any  of  said 
courts,    and   questions   of   tact,   may   be   reviewed    in   the    same 

__i   ..    -L .    ^  extent   as  qneRtions  of  fact   may   be 

the  appellate  division  of  the   suoreme 

._ „_.eut  and  onler,  granting  or  rcfUBing  a 

'  trial,  rendered  by  tiie  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas 
tor  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  uay  be  taken  to  the  BUpreme  court, 

Co.  Pr«.,  I  »44.  flnt  sentenee  tm'i.    See  fl  T.  ft  0.  488.     L.  IBSC.  ch.  9*». 

I  1841.  Llniltmtloii  o(  timet  seearltr. 

An  appeal,  authorized  by  the  last  section,  mast  be  taken 
within  thirty  days  after  service,  upoti  tlie  attorney  tor  tbe 
appellant,  of  the  copy  of  the  judfnncnt,  and  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  exeetition  of  the  judgment  Be<?urity  must  be 
given  and  tlic  sureties  may  be  excepted  to,  and  must  justly, 
as  upon  an  appeal  to  the  court  of  ntipealu,  from  a  judgment  ot 
thp  same  aiuount,  or  to  Ihc  same  effect. 

W..  I  3«.  and  pun  at  |  aai.  <ig  ma'd  hj  L.  18TB.  rt.  S41,  |  18. 

I  1S42.   [Am-d,  in&S.]    Anpeal   trom  ordriF. 
An   appeal   mny   also   bo   Inkpn.   n!<   provided  by   sectioD   1340, 
troni  an   order  nffcftiiig  a   siibstiiiilial  right  made   by  the  court 
or  a  judge,  in  nn  uciion  brought  i:i  or  taken  by  appeal  to  a  court, 
Bpecined  in  the  last  section. 

U.,  part  of  }  344,  am'di  U  ISSB.  cb.  948. 

I  134S.  [Am'd,  ISTT.]  LlmUtlOH  of  time  >b«  atay  of  pro. 
oeedlDVB. 

An  appeal,  authorised  by  the  last  section,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  tor  the  ai4)el- 
fant.  of  a  copy  of  the  order,  and  written  notice  of  the  entry 
thereot.(l)  Security  Is  not  required  to  perfect  It;  hot  It  doea 
not  stay  tbe  execution  of  the  order  from  which  it  ia  taken. 
Tbe  appellate  court,  or  a  judge  thereof,  tnaj  direct  aoctt  «  atay, 
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up»n    such    tomis,    us   to   security   or   otherwijip,    an   justice    re- 

'  (1(  ciirProe.,  i  331,  ■■  actt-a  bj  L,  1878,  cH.  «1,  I  13.     (8)  Id.,  i  380. 

i  1S44.   lABI'd,  1888,  1002,  1»04.|    App»l,  wliere  aad  *ow 
kcard. 

All  appeni  taken  aa  prowrilx.'il  in  tills  title,  must  l>«  heard  lir 
ilie  aiipellate  division  of  tile  suprpme  court,  except  that  appeals 
(rum  the  judnraent  of  any  mnnit-ipal  court  in  either  of  (he  lior- 
■jushs  of  Siauhattau  or  the  Bronx  in  the  cit.v  of  Xew  York,  or 
from  a  jutipmoQt  or  ociler  iit  the  dty  L-ourt  iu  the  city  of  New 
York,  mtiy  be  lieani  by  the  appellate  divinion  of  the  supreme 
court,  or  by  such  Justice  or  juBl-.cea  of  the  supreme  court  as  may 
be  ilesiKnated  (or  that  purpose  by  tiie  jusliees  of  the  appellate 
division  sittinR  in  the  first  jiidlciul  department.  In  case  an 
npliesil  iH  heard  by  a  jusliee  or  Jnstkfs  of  the  sujirenie  court  ns 
hereitfbrrore  provided,  the  JnKtl<-e  or  justices  by  whom  such 
anieul  wud  detcrmiucd,  or  a  iusfiee- of  the  appellate  division  in 
the  Brut  judicial  deiwrtuieiit,  may  allow  on  apiieai  to  be  taken 
ti>  such  appeltiite  division  (rum  such  determination:  and  appeahi 
from  inferior  courts  heretofore  heard  liy  the  snperior  court  of  Buf- 
falu  shall  lie  hi'ard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  departmi'nt.  or  by  Koeh  justice  or  justices 
of  the  supreme  nourt  us  may  be  designated  for  that  purpose  by 
the  justices  of  the  ap|ici)Hte  division  of  the  fourth  judicial  de~ 
partment.  The  provisiona  of  title  fourth  of  this  chapter,  relating 
to  the  beurinit  of  appeals,  laken  in  the  supreme  court,  and  to  the 
Bub»e*inent  proceodinRs  thereupon,  apply  to  an  appeal  taken  as 
prescrilied  in  this  title,  except  as  specified  in  the  next  section. 
L.  leOG.  cb.  eU;  L.  1903,  cb.  BIS;  L.  1S04,  eb.  002.  la  effect  Stpt.  1,  IWt, 
I  134S.  [Am'd,  189S.]  Jadsment  of  order,  wline  Htered. 
A  indement  or  order  of  the  appellate  diviaion  rendered  upon 
an  appeal  authorized  by  this  titie  must  be  entered  in  the  office 
of  the  clerk  of  the  oppeilate  diTision  in  the  department  In  which 
the  court  l»elow  is  located.  A  certified  co(>y  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  yaymeut  of  bis  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The  filing-  of  the  judirment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  a  anfficient  authority  for  any  pro- 
ce«dinfr  in  the  court  below  or  before  the  judge  or  justice  who 
made  tbe  order  appealed  from  which  the  judftment  or  order  of 
the  aK)ellate  court  directs  or  nermita.  But  where  the  execution 
of  the  judgment  or  order  of  the  aipellate  court  is  stayed  by  an 
appeal  to  the  court  of  api)eals,  the  nrocewlinga  in  the  court  below 
or  before  the  judge  or  justice,  who  mode  the  order  ore  stayed 
in  like  manner.  A  Judgment  or  order  of  the  supreme  court,  ren- 
dered upon  an  appeal  from  a  Judgment  of  any  district  court  or 
of  tbe  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  stiperior  court  of  Buffalo,  must  be  entered  in  the  office 
of  the  clerk  of  the  county  wherein  the  court  below  is  locateii. 
and,  with  the  papers  transmitteil  from  the  court  below,  forms 
the  indgment-roll  which  must  be  filed  in  the  same  office.  Where 
tbe  appeal  is  from  the  city  court  of  New  York,  the  Judgment  or 
order  of  the  supreme  court  must  be  entered  lu  the  office  of  the 
clerk  of  the  sold  court. 


TITLE  TV. 

Appeal  to  the  Appellate  divUion  of  tli«  mpreme  court. 


ISM.  AppMl    (rom 

I  134S.  [Am'd,  180B.]    Apjtenl  frsm  Judsment. 

An  appeal  may  be  takcD  to  the  appPllftte  diTiaion  ot  the 
supreme  court  from  u  BaaX.  Judsmeiit  rendered  in  the  supreme 
court  or  Id  any  superior  eily  court  prior  to  the  first  day  or 
January,  one  thousanci  eight  hundred  nnd  ninety-Biz,  and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  day 
as  IoIIowb: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  n  jury,  the  appeal  may  be  taken  upon 
questions  of  Inn',  or  upon  the  facts,  or  upon  both. 

2.  Where  the  Judgmont  n-as  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  qnestious  of  law. 

Co.  Proc.,  part  of  )  3*B.  im'd.    Sec  L,  ISTO.  ch.  408,  (  8.    L.  I8BB,  ch.  Mfl. 

I   134T.   [An'd,  1805.]    Appral   from  ordep. 

An  apoeai  may  be  tukcn,  to  the  a6|iellate  dirision  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  ot 
January,  one  thouaand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  speeinl  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  terra  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  aaid  day.  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
profisioual  remedy:  or  settles,  or  gmnts,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refnues  ii  new  trial;  except  that  where 
specific  illlestions  of  fact,  arising  urion  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  tlnit  purpose,  os  prescribed  in  section  OTl  of  this  act. 
an  appeal  cannot  be  takeu  from  an  order,  granting  or  refusing 
a  new  trial,  u^n  the  merits. 

3.  Where  it  uivolres  some  part  of  the  merits. 

4.  Where  it  aEfects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  aclion.  and  prevents  a 
judgment,  from  which  an  appeni  might  iw  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
iinconstitutional;  and  the  delerminatiou  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  Implied  in  the 

An  order,  made  upon  s 
is  (Ifpnied  to  have  been  ii 
of  this  section. 
10.,  I  34e.  am-d;  I^  ISSC.  eb.  MS.    S«e  H  20«.  3BT0. 
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I  J848.  [AiB'd,  18BS.]  Id. I  wken  mn*t  •nt  of  ooartj  vo«r- 
erm  at  B|t»eIIftte  dlvlalus  t«  srasl  oFdera. 

An  aiiiN^al  lUH.v  aUo  be  tnkfu  to  tbe  ap{}«llikte  divinioD  ot  tbe 
■upceme  (.-ourt,  rraiii  an  order,  made  iu  uu  action,  upon  notice, 
by  a  juiige  or  jimtice.  out  o(  rourl.  in  a  case  where  an  appeal 
migbt  liBi'e  been  tiikt^u,  as  prtacribed  in  tbe  Inst  section.  i(  the 
onfer  had  be«u  made,  bj  the  conn,  Tbe  appellnte  division  aball 
hare  power  to  vacate  or  uiodif)'.  without  notice,  or  upon  sucb 
notice  aa  it  ahall  deem  proper,  an;  order  in  an  action  or  special 
[oWeedine  tnade  by  a  justice  of  the  aupreme  court  or  by  tbe 
rourt  without  uotite  to  tlie  adverse  party;  it  may  grant  a  slay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
proTiaional  remedy  which  has  been  applied  for  withont  notice 
to  the  adverse  patty,  aud  refused  by  the  supreme  court  or  a 
justice  thereof. 

II  use.    eta.   MS. 

I    1S4S.    [Am'd,    ISeK.]    Appeal    (r«ai    latcrloeatarr    l«dr- 

An  an>«al  may  also  be  taken  to  the  appellate  dWlslon  of  the 
mpreme  court,  from  an  interlocutory  JudiciDent  rendered  at  a 
•pedal  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
Uie  report  of  a  referee. 


I  tSSO,  [Am'd,  ises.]  Appeal  from  flwil  ladcmeot,  after 
aMr^utnoe  of  InterloeutOFr  JndKineBt,  oir  denial  of  sen 
tolBl.    BpTisvr  la  tke  caaFt  of  appeals. 

Where  final  jodgtneni  la  taken,  at  a  special  term  or  trial  term, 
or  parsnant  to  tbe  directiono  of  a  referee,  after  the  affirmance. 
upon  an  apocal  to  the  a|:pellatc  diviiiirin  of  the  supreme  court 
of  an  Interlocutory  judgment)  or  after  the  refusal,  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  appllration.  made, 
la  tbe  first  inatance.  nt  a  term  of  the  iii)pellate  dirision.  or  upon 
an  appeal  from  an  order  of  the  speciul  tern,  or  of  the  judge, 
before  whom  the  iseues,   or  questiouB  of  fact,  were  tried  by   a 

intr;  an  appeal  to  (he  appellate  division  from  the  final  judgment 
iringB  up,  for  review,  only  the  proeccdingB  to  take  the  final 
indgment,  or  upon  which  the  final  judKnieot  wns  taken,  including 
the  hearing  or  trial  of  the  other  innuea  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  eonrt  of  apponls,  from  the  deter- 
mination of  the  appellate  diviaioji  upon  the  appeal  from  tbe  final 
Jndgmeot,  the  determination  of  the  nii|)enate  division,  affirming 
the  inferlocntory  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  tor  review,  he  may  take  a  cross-appeal 
Iherefrom,  nitwit  hat  an  ding  the  eipiration  of  the  time  to  take  an 
original  appeal  therefrom, 
td.     Se*  H  IS1«.  ISM. 

t  ISSl.  (Am'd,  IttaS.  I»0«.]  Limitation  «l  timet  order  to 
■tar   proceed  IBB", 

An  appeal,  authoriaed  by  thin  title.  niuRt  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  c'opy 
of  the  judgment  or  order  appealed   from,  and  a   written  notice 
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of  the  cutry  thereof.  Becnrity  is  not  renulred  to  pertwrt  the 
iipiM/ul;  but,  except  where  it  is  otherwise  apetUliy  prescribed  by 
law.  the  apiH'al  ilues  uot  stay  the  exe<^utiim  or  the  judgment  or 
order  uppeuleij  from:  iinlenH  tlio  court,  in  or  from  which  the 
appeal  in  taken,  or  a  judRe  thereof,  loakeB  an  order,  dire^lng 
such  u  Htay.  Kiicb  an  order  may  be  made,  and  may,  from  tlnie 
to  lime,  be  modified,  iipoo  xurb  terms,  as  to  aeeurlty  or  other- 
wiso.  as  juxtice  reiinirea.  If  security  U  siveu.  f>ither  as  a  eon- 
ditioii  of  Krantiiiir  the  order,  or  aa  presoribed  in  the  next  section, 
the  provisions  of  title  seeond  of  this  chapter  apply  thereto,  as  if 
the  apjiellatc  division  of  the  supreme  court  was  apecified  in  those 
provimons.  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  «iurt.  i[i  place  of  a  judge  of  the  conrt  below.  Bieeutton 
of  a  judgment  for  the  recovery  of  money  only  ghsll  not  be  Btsyed 
without  security  for  more  than  thirty  daya  after  the  aerfice 
upon  the  attorney  for  thp  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Prw..  iwrlJona  of  K  xa,  S4S,  and  ~" 
L.  IBOS.  cb.  3S8.     In  eOwt  8*|>t.  1,  IWK 

(13112.  Star  Af  proeeedlnKs  trlthoat  order. 
^pon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 


I  ISSa.  tA»-d,  ItWS.]  Vvm  what  lutpers  ftppeaa  to  be 
hfud. 

An  appeal  from  a  final  judgment,  tnken  oh  prescribed  In  this 
title,  must  be  heard  u|kiu  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment -roll,  and  of  the  case  or  notice  of  exceptious.  It 
any,  filed,  bh  prescTlbed  by  law  or  the  general  rules  of  pritctice. 
after  the  entry  of  the  judgment,  and  cither  before  or  after  the 
ap|)eBl  Is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  thlH  title,  niiist  be  beard 
upon  a  certified  copy  of  the  nuti<'e  of  appeal,  and  of  the  papers 
uxcd  before  the  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  npplicntion  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  divixion  shall  in  a  siiecinl  case  othei^ 
wise  direct,  before  an  appeal  shall  be  placeil  uiion  the  caleudar, 
tile  appellant  Khali  file  with  tlic  clerk  of  the  appellate  dlTisloD 
the  rase  and  exceplioDH  or  the  other  papers.  u|>on  which  the  ap- 
lieal  shall  Ite  heani,  printed  as  required  by  (he  rules  of  practice; 
in  cnsc  the  nppeal  is  from  a  iudgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  Ihe  case  wuh  tried.  , 

L.  1805,  eb.  we. 

I  13B4.   [Am'd,  1876.]     Bnlrr  at  JadKmvat  or  <trd«rt  Jad«- 

\^'here  judgment  of  aOlrmance  is  rendered  upon  the  appeal,  the 
judgmeut-rull  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  spiieal  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  must  also  con- 
tain the  proper  papers  relating  thereto. 

K54 
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I  18SS.  [Am'd,  1890.1     Heartna:,  etc..  In  the  HBprpHr  eonrl. 

An  BHieal  takes  to  the  appellate  division  of  the  supreme  court, 
■s  pre8<.Tili|Hl  in  tbia  title,  must  be  beard  io  the  department,  em- 
bnti-inf;  the  connty,  In  whirh  the  Judgment  or  order  np|H>itlei] 
froin  is  entPrnl:  ualess  an  order  in  luaile,  uh  prescriliei]  iu  xec-tlun 
231  of  thiH  act,  dirpctiQK  tbat  it  be  heard  In  another  ilepiin merit. 
or  noleHs  appeals  pending  in  one  department  are  trnniiterred  for 
hrarioK  and  determination  to  another,  pnrsuant  to  article  Mix. 
section  one,  of  the  constitntion.  The  order  made  uihiii  tlie  np^ 
peal  must  he  eotcreil  in  the  office  of  tho  I'tcrlt  of  the  ap|)ellnte 
dirisioD,  and  a  certified  copy  thereof  with  (he  nriiiinnl  cHKe  or 
papers  upon  which  the  appeal  was  heard,  filed  ni>  provided  in  luv- 
tion  Ihirteeo  hundred  and  fifty-three  must  he  trannmitted  by  the 
clerk  upon  payment  of  hln  fees,  to  the  clerlt  of  the  pountv  where 
the  jndjfment  or  order  appealed  from  was  entered,  and  upon  such 
rertiSed  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  cleric  shall  enter  the  judgment  in 
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TITLB  V. 

.  Appeal  from  a  detsnninatioii  in  a  apaciai  proceeding. 

Sac.  ISM.  Appfil  tiem  ord«i  made  la  (be  wme  cuurt. 
13S7.  Id.;  when   made  b^  mother  mnn  or  Judge. 

130e!  UmltBllon  "of*  tlue"tu  tmr^ 

I    ISSe.    [Au'd,    ISBS.]    AitKCSl    from    order    made    In    tfea 

An  appeal  ma;  be  tsketi,  fo  the  np|>ellal('  diviuioii  of  the  an- 
preme  court,  (rom  an  order,  aSectiug  u  substautiiLl  right,  made 
in  a  special  proi-eedluK,  et  a  sliecial  term  or  a  tcinl  ttrm  of  the 
supreme  court;  or  made  by  a  justice  tlit-reot.  In  a  special  proceed- 
ioK  iuBtitnted  before  bim,  puraiiuut  In  a  B|)eeinl  Btulutory  pron- 
BioQ;  or  Inatituted  before  another  judge,  and  traniferred  to,  or 
continne^  before- him. 
L.  IHM,  cb,  2T0,  I  1,  Bnt  fUum  (*  Sdm.  681;  E  Id.  1331;  Ll.  ISW.  cb.  DM. 

t  18ST.  [Am'd,  1890.]  Id.)  iTben  made  by  aavther  eoart 
or  Jndve. 

An  appeal  may  also  be  taken  to  the  nppellnle  division  of  the 
supreme  court,  from  an  order^  affecting  a  Bubutantial  right,  made 
by  a  court  of  record,  poseessing  original  iuriediction,  or  a  ]udf[e 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  befolr 
a  judge  thereof,  pursuant  to  a  specinl  statutory  proTieion; 
■  or  Instituted  before  another  judfce.  and  transferred  to.  or  con- 
tinued before,  the  judge  who  made  Ihe  final  order.  But  this 
section  does  not  apply  lo  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  thnu  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Snbatltuted  lor  part  of  Go.  Proc.,  |  344;  L.  ISHS.  ch.  MS.    3m  1  1M3.  ule. 

I  18B8.  [An'd,  18T7.1  PrccedlB«  order  mar  he  reviewed. 
An  appeal,  authorised  by  this  title,  brings  up  for  review,  any 
precedinB  order,  made  in  the  course  of  the  s|)eriat  proceeding,  tn- 
votving  the  merits,  a'ld  necensnrily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

Bee  CD.  P»c..  1  SSe. 

I  1309.  UmllalloB  of  tine  to  appeal. 

An  appeal,  anthorized  by  this  title,  must  be  taken  wtthin  thirty 
da.TB  after  service  of  a  cnp.v  of  the  final  order,  from  which  it  Is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant: or.  If  he  appeared,  upon  the  henrine,  by  nn  attorney  at  law 
or  an  attorney  In  fact,  upon  the  person  who  so  appeared  for  him. 

Pkhb  Id..  I  S3!.    Be«  U  IHM.  cb,  STO,  t  2- 

g  ISAO.  star  of  prooeedlavat  keKrloK  ot  arl>eal|  deolalva 
thereupon. 

The  provisions  of  title  fonrth  of  this  chapter,  relatinit  to  perfect- 
ing an  appeal  from  an  order,  taken  as  (herein  prescribed;  to  stay- 
ing the  execution  of  the  order  appealed  from;  to  hearing  the 
appeal;  and  to  the  entry  and  enforcement  of  the  order  made  npoa 
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the  appeal,  apply,  where  an  appeal  is  taken,  as  preacrlbed  in  tlila 
"tie,  except  as  otherniae  specially  prescribed  by  law. 
ThU  HcttoD   n(«*  le  SI  UBl,   USS,    UU,  xM  ISBB,   snu.    Bm,  ilM,   |k 

I  laai.  Tbls  title  qaaliaed.  AppIleatlOB  «t  pr*Tlal«aa 
KiBtIa*  ts  netlona. 

Tbis  title  does  not  confer  the  right  to  appeal  from  ao  order, 
in  a  case,  nhere  it  is  Bpeciaily  prescribed  by  law,  that  the  order 
cannot  be  rcrioTCed.  The  proceedings  upon  an  appeal,  taken  as 
piMcribed  in  this  title,  are  governed  by  the  proTisions  of  thta 
act,  and  of  the  Kcnpral  mles  of  practice,  relating  to  an  appeal  tn 
an  actkin,  except  as  otberwige  epeclallr  preaoibed  by  law. 
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EXECUTIONS  GESERALLT. 

CHAPTER  XIII. 
Executions. 

[Mia«raf  Ini 

TITLE  II.— EiMRtlam  Agklut  Proiwrt]'. 
TITLBllI.-Eiecatl*D  AgalutthaParwn. 


TITLE  f 


I  issa.  To  wfaoBi  esecntloB  dlrrct«d|  iiroTliiloii  wkcre 
■hcritt  ■■  ■  lurtr. 

An  executioa  muat  be  dirpcteil  lu  Ibc  sherEfF,  unlcstt  h«  ia  a 
party  nr  Inlerpst^;  in  ivhich  cnac  it  mtidt  be  directed  ns  pre- 
scribed In  section  173  of  this  not.  Bnt  the  court  mny,  in  its  dis- 
cretion, order  no  execution,  issued  upon  n  Judgmpnt  rendered 
against  a  BheriS.  eitlipr  nione  or  tvith  nnother,  to  Ik-  dlrcct«4  to 
a  person,  desitcnntcd  in  the  order,  inntcnd  of  to  tlie  coroners,  or 
a  pBrticiilar  coroner;  in  which  cbbp  it  muRt  be  no  directed.  The 
person  so  designated  mnst  be  of  full  ape.  a  resident  of  Ihc  State, 
and  not  a  party  to  the  action,  or  Interested  therein.  Where  the 
eiecution  is  issued  upon  a  Judgment  for  n  sum  of  money,  or 
directtrig  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effeer.  until  the  person  so  dcsiicnated  execntes,  and  61ea  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  tivn  sureties,  ap- 
proTed  by  a  judge  of  the  court,  or  a  county  judKe,  In  a  peiMl 
ram.  BiCfl  by  the  order,  aot  less  than  twice  the  nnm  t«  be  ccl- 
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lected  by  virtue  of  tbe  execntlou;  conditioDed  for  the  faithful  per- 
lorm&uce  of  bis  dutiet  under  the  ezecutioQ.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  bL'  given,  the  clt^rlc'a 
certificate  that  a  bond  baa  been  filed,  aa  required  by  the  order, 
must  be  attached  to  the  execDtion.  The  pcruou  ao  designated  Is 
deemed  on  officer;  and,  with  respect  to  that  execution,  he  la  sub- 
ji-ct  to  the  obligations  and  liabilitips,  and  has  the  power  and 
authority  of  n  coroner,  and  is  entitled  to  fee&  accord ingiy. 

CO.  Prac.,  part  of  |  288.  ind  2  R.  S.  384,  |)  11  isd  12,  am'd.  B«  ■  T.  A 
C.    008. 

1  1303.  Time  of  receipt  to  bs  iBAoriivd   om  cxeeatlon. 

The  Eheriff,  to  wlioni  an  execution  la  directed  and  delivered, 
tnnEt.  uiHin  the  receipt  thereof,  indorse  thereupon  a  memorauduta 
of  the  day,  hour,  and  minute,  when  he  received  It 

2  B.   8.  304,   g  10  (2  Bdv.  tTT). 

I  1304.  Tke  different  klnda  of  eieoatloB. 
There  are  fonr  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  A;;aiaHt  the  person. 

3.  For  the  delivery  of  the  posaession  of  real  property  with  or 
witho)it  damages  for  withholding  the  snnic. 

4.  For  the  delivery  of  tbe  poascsBion  of  a  chattel,  with  or 
without   damages   for   the  taking   or  detention   thereof. 

Au    execution   la  the   proccas   of   the   court,   from  which  it  ia 

Co.  Prec.,  I  2HB,  tm'd.     See  |  1240. 

I  ISOB.  To  vrhat  eottutlea  exeeatloaB  ^ar  Ihbo*. 

An  execution  against  property  can  be  Issued  only  to  a  connty, 
in  tbe  clerk's  office  of  which  the  judgment  Is  docketed.  An  exe- 
cution against  the  person  mny  be  issued  to  any  connty.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  tie  issued  to  the  county,  where  the  property,  of  a  part 
thereof,  is  situated.  An  execution  for  the  rlellvery  of  the  pos- 
BeRHlon  of  a  chattel,  may  be  iHSiied  to  any  county,  where  the 
chattel  Is  found;  or  to  the  sheriff  of  the  connly  where  tbe  judg- 
ment-roll ia  filed.  Executions,  npon  the  nnme  judgment,  may  be 
iKsned  at  the  same  time,  to  two  or  more  different  coantieo. 

Elahrtllntc  for  Co.  Proc.,  part  of  I  2ST.     8re  tiBte.  f  SOT. 

I   1306.  Genera.!   reqniiilteii  of  eseeatlon*. 

An  execution  moat  Intelliftibly  describe  the  jndKment.  stating 
the  names  of  the  parties  in  whose  favor,  ntid  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered: 
and,  if  It  waa  rendered  in  the  supreme  cmirt,  the  cotinfy  in  which 
the  judgment-roll  Is  filed.  It  must  require  the  sheriff  to  return 
It  to  the  prober  clerk,  within  sixty  dnj-s  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  In  the  next  section,  it  must  be 
"made  returnable  to  the  clerk,  with  whom  the  judgment-roll  ia 
9ed. 

Co.   Froc.,  pirt  of  1  23«.  coniolldBtpd  with  Id.,  |  29a  See  II  23,  24. 
I  ISSr.  M-t  wben  laaned  <m  ■llnv  trnnaerlpt  from  jBatleo'a 
Bonrt,  etc 

When'  an  execntton  is  issued  out  of  a  court,  oiher  than  that 
in  whi^di  tbe  jndgmeut  was  rendc>red,  upon  filing  a  transcript 
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of  the  jadgment  rendered  in  the  latter  Miirt,  It  miut  aljo  sp^cifr 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  tioie  of 
flling;  and  it  must  tie  made  returnable  to  that  clerk.  If  the 
'  JadKinent  wbb  rendered  In  a  juKtiee'a  cnurt,  it  must  HpecUy  the 
JDitlce's  name;  and  it  must  omit  the  HpeolficBtion,  respecting  the 
filing  of  the  Judgment-ron. 
Sm  poM,  I  3<MS. 
(    1II68.    ReaalHltCB    at    eseoatloa    for    Ibe    eolleedaa    of 

An  execution,  IgHued  upon  a  judgment  for  a  sum  of  monej, 
or  direclinK  the  payment  of  n.  sum  of  mo[i(,>y,  niiist  H[>coifr,  In 
the  body  thereof,  the  sum  recorered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  Ib  iiieucd.  It  may  spoi'ify  a  day. 
from  which  in1eri>8t  upon  the  anra  due  is  to  be  cnnipntcd:  in 
which  caie,  the  sheriff  mnet  collect  interest  accordingly,  until 
the  anm  is  paid.  If  all  the  partieR,  against  whom  the  judgment 
la  reudered,  are  not  judgnieut  debtors,  the  execution  mnst  ahow 
who  is  ttie  judgtnent  debtor. 

3  B.  B.  304.  I  a.  >■  aiD'd  br  L.  1S<4,  rk.  S24:  aiut  Co.  Proc..  p*rt  of  |  3W. 

I  1369.  Id.i  BKHlBiit  property 

An  execution  nKnipRt  oropcrty  must,  if  the  jitdgment-mll  is  not 
filed  in  the  clerk's  ntBce  of  the  I'ounty  lo  which  it  i"  iBuned, 
specify  the  time  when  the  Judgment  was  dock<-ted  in  that  county. 
It  mUBt,  exccat  in  a  cace  where  Bpeciiil  prnvislon  in  otherwiiie 
made  by  law,  BObKlaotiallj'  require  the  sheriff  to  BBtlsfy  the  judc- 
ment,  out  of  the  personal  property  of  the  judgment  debtor;  and, 
if  Bufficient  personal  property  cannot  be  found,  out  of  the  real 
PKmerfy,  belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

Co.   Pnx..   purt  o(  t   289,   •m-fl. 

I  1370.  Id.)  n-here  ■>  w>rra.n(  of  attKClimeiit  ha*  heen 
■•vied  br  DlierlS. 

Where  a  warrant  of  attachment,  issued  in  the  nrtion.  has  been 
levied  by  the  ahcriff.  the  execution  muRt  snbBtantiully  require  the 
BherlCF  to  satinfy  the  judgment,   as  follows: 

1.  Where  the  judgment  delitor  is  a  non-reHident,  or  a  foreign 
eorpomtion.  and  the  summona  was  served  upon  him  or  It,  withont 
the  State,  or  otherwiae  than  personally,  purnunnt  to  an  order 
obtained  for  that  pun'ese.  as  prescribed  in  chaiter  fifth  of  this 
act.  and  the  judgment  debtor  has  not  ap[)eareil  In  the  action: 
oat  of  the  personnl  pro|>erty  attached,  and,  if  that  is  Insufficient, 
out  of  Ihf  real  property  attached. 

2.  In  any  other  ease,  out  of  the  personal  property  attached: 
and.  if  that  is  insntbcient.  out  of  the  other  personal  property  of 
the  Judgment  debtor;  it  both  nre  iiiHuffieient,  oat  of  the  real  prop- 
erty attached;  and,  If  that  ia  tnsuBicient.  out  of  the  real  prop- 
erty. belongiUK  to  him.  at  the  time  when  the  Judgment  waa 
docketed  iu  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 
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real  property,  or  trustee,  : 
to  •alisCy  tbe  judgment,  01 

Cs.  Five..  I  tm.  lolid.  1. 

i    1372.   Id.)   ■salaal  tke   peraon. 

Ail  execution  againat  the  peraoD  muat  BabBtaatiHllr  require 
the  aheriff,  to  arrest  the  Jiidgment  debtor,  and  commit  him  to 
tbe  jail  of  the  county,  until  he  paji  the  judgment,  or  it  dis- 
ebarged  according  to  Itiw.  Except  where  it  may  be  isaued.  wilb- 
oat  the  previous  ivHuing  and  return  of  an  execution  OBainst  prop- 
erty,^ it  must  rei-ile  the  iissiiiiie  nnd  return  of  aucb  an  execution, 


I  ISTS.  Id.t  (or  dellTerr  of  propertr,  Moir  imamay*  *«• 
nvercd   br  ■■.me  JadxineBt,  mar  be   eolleoted. 

An  execution  for  tile  delivery  of  tbe  posBession  of  real  pM^ 
erty,  or  a  chattel,  must  panicularl^  degcrthc  the  property,  and 
deelKoate  the  party  to  whom  tbe  judgment  awards  the  posses- 
sion thereof;  and  it  must  aubstantially  require  the  sheriff,  to 
deliver  the  possession  of  llie  properly,  within  his  county,  to  tbe 
party  entitled  tbereto.  If  a  aum  of  money  is  awarded  by  tbe 
same  judgiueiit,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion: or  a  separate  executiuu  may  be  issued  for  the  collection 
thereof,  omitting  thc'  direction  to  deliver  possession  of  the  prot»- 
eny.  If  one  execution  is  isKUcd  for  both  puri>osf'<,  't  must  con- 
tain, with  reupect  to  thi'  money  to  be  collected,  the  same  direc- 
tions as  an  execution  neaiuist  property,  or  against  tbe  person, 
aa  the  case  requires. 

aobMltots  tar   Co.  Pntc.,   |   £8B,   lobd.  1. 
I     13T4.     Separate      exeimtloBa,      vrhcre     aeparsle      aaaaa 

Where  b  judgment  awards  different  sumB  of  money,  to  or 
against  different  partieB,  a  nepurate  execution  may  be  issued, 
to  eolleet  each  Bum  so  awarded;  subject  to  the  power  of  Iho 
eourt,  to  control  the  enforcement  of  the  executions,  upon  motion, 
whete  the  collection  of  one  execution  will,  wholly  or  partly, 
satiEfy  another. 

I  18T0.  EzecatloB  at  coame,  wttbim  Ave  T^mrm, 

Except  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereuiH>n.  of  conrHe,  at  any  time  within  fi»e  years  after  the 
entry  of  the  judgment. 

CD,    Pmc,.   t  2M,    Jim-J.      K.1.   ||    13H2,    1S58. 

g  1ST«.  [Am'd,  ISSt;,  SS87.]  BxecDtlo*  sfler  «*«.tb  «f  JadB* 
nest  oredltov. 

Where  the  party  recovering  a  final  juilgment  baa  died,  eiecn- 
tion  may  be  iHsued  at  any  time  within  five  yeiim  after  the  entry 
of  the  jadgiiient,  by  his  personal  retiresentatives,  or  by  the  aa- 
signee  of  the  judgment,  if  it  hap  been  usBiRned,  and  the  execution 
must  be  Indorsed  with  the  name  and  residence  of  the  person 
iasnlng  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  poBseBsIon 
of  real  property  has  been  oblntned  has  died,  an  order  granting 
Ml 
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leare  to  Issue  and  execute  such  execution  or  writ  of  [jOMenhHi 
may  be  Krauted  upon  giving  twenty  days'  notice  to  tbe  occupants 
of  the  lands  so  recovered  and  to  tbe  Krantees  or  derjaeea  ol  said 
deceased,  or  it  he  died  intestate,  to  tbe  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  In  the  same  manner  aa  a 
aammons  is  directed  to  be  served  in  an  action  In  the  aupreme 

I..  188T,  eb.  6S2. 

I  187T.  When  exHaUan  mttT-  be  Isaned  a.tter  Ave  reara. 

After  tbe  lapse  of  five  years  from  the  entry  of  a  fioal  judgment, 
execution  can  be  issaued  thereapon,  in  one  of  the  folloniDg  case* 

1,  [Am'd,  1878.]  Where  an  execution  was  issued  therenpon, 
within  fire  years  after  tbe  entry  of  the  judgment,  and  has  been 
returued  wboUy  or  partly  UDsatisfied  or  imexecated. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issne 
the  execution. 

Co.  Froc.,  part  of  I  36*. 

I  1878.  Id. I  leave,  kow  •blalBCd. 

Notice  of  an  application  for  an  order,  granting  leave  to  Issne 
an  execution,  aa  prescribed  In  the  last  section,  mast  be  served 
personally  upon  the  adverse  party,  if  he  la  a  resident  of  the  State, 
and  persoual  service  cau,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  Is  for  a  sum  of  money, 
or  directs  the  payment  of  a  gum  of  money,  leave  ahaU  not  be 
grauted,  except  on  proof,  by  affidavit,  to  tbe  satisfaction  of  tbe 
court,  that  the  judgment  remains  wholly  or  partly  ansatlBfled. 

I  1370.  No  ezeontton  kKainat  deeedemt,  except,  etc. 

Ad  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  Judgment  debtor,  wbo  has  died  since 
the  entry  of  tbe  judgment  except  as  prescribed  in  the  next  two 
•ectioDS. 

i  1380.  [Am'd,  18»4.]     Bxecntlon  mmmtamt  deoedenfa  vroF- 

•Mr. 

After  the  expiration  of  one  yeat  from  the  death  of  a  party. 
neninRt  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  Judgment  may  be 
enforced  by  execution  against  auy  property  upon  wbieb  it  is  a 
lien  with  like  effect  aa  if  the  judgment  debtor  was  still  living. 
But  RMch  an  execution  shall  not  be  Issned,  unless  an  order  grant- 
ing leave  1o  issue  it  is  procured  from  the  court  from  which  the  exe- 
CTifion  is  to  be  IsHued.  and  a  decree  to  the  same  effect  Is  procured 
from  n  surrogate's  conrt  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
o(  the  deceased  judgment  debtor.  Where  the  lien  of  tbe  judg- 
ment was  created  as  Drescrilx^d  in  section  twelve  hundred  and 
flfty-one  of  this  act,  neiiher  Ihe  order  nor  tbe  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary  or 
letters  of  ad  mini  strati  on  have  been  duly  granted  npon  the  estate 
of  the  decedent,  and  for  that  purpose  such  a  lien  existing  at  the 
decedent's  death  continues  for  three  yenrs  mid  r<t  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  yeara  (rom 
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the  fiBnff  of  the  jndpnent-roll.  But  where  the  decedent  died  in- 
tefltate  and  letters  of  admiaistration  upon  bis  estste  have  not 
been  ^raoted  within  three  years  after  hU  doalh  by  the  aurroftste's 
coort  of  the  county  in  which  the  decfsjent  resided  at  the  time  of 
hie  death,  or  it  the  decedent  resided  out  of  the  State  at  the-  time 
of  hia  dtath,  and  iettera  testamentary  or  letters  of  administra' 
tion  have  not  been  panted  within  the  same  time  by  the  butto- 

S.te's  conrt  of  the  county  In  which  the  property  oa  which  the 
dgment  is  a  lien  is  iitnated,  such  court  may  grsat  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  State  upon  which  to  ndmlnisTer.  In  such 
case  the  lien  of  the  Judgmeat  cxlHting  at  the  decedent's  death 
continues  for  three  years  and  six  monthi  as  aforesaid.  Provided, 
however,  that  such  Judgment  lien,  exietlnK  at  the  decedent's 
death,  Dpon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  anting  the  said 
three  year*  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
Sve  of  chapter  eighteen  of  this  net.  But  this  section  shall  not  ap- 
.  ply  to  real  estate  which  ahall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  indgmcnt  debtor  during  his 
Hfetlme,  If  such  conveyance  was  made  In  fraud  of  his  creditors 
or  any  of  them,  and  any  Judgment  creditor  of  said  deceased, 
against   whose  judgment   said   conveyance   shall   have   been,   or 


obtBlD  Uie  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  Issued  at  any  time  to  the  sheriff  of  the 
connty  where  such  property  Is  or  may  be  sltaated.  The  person 
bsalng  Bocb  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  la  son^bt  to  be 
enforced,  as  aforesaid,  aod  xhail  indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure."  whereupon  said  sheriff  shall  enforce  aald 
exeentton  as  therein  directed,  against  the  property  lo  described, 
■nd  not  ngainat  any  other  property,  either  real  or  personal,  and  all 
proTisiona  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto, 
I.   18M.  cb.  TU.     B»  I  ism. 

I  1S8I.  [Am'd,  1888.]    I.MTP,  feow  ohtBl>e4. 

Leave  to  iasne  an  execution,  as  prescribed  tn  the  last  section, 
muat  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cntfon  Is  to  be  usned,  for  an  order,  granting  leave  to  Issue  the 
execution,  must  be  given  to  the  person  or  pereoDS,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  vitlup  of  the  execn- 
tfon.  and  also  to  the  executor  or  administrator  of  the  jndKinent 
debtor.  The  general  rules  of  practice  may  prescrii)e  the  manner 
In  which  the  notice  mnst  Ije  given:  nntl!  provbion  is  so  made 
therdn,  it  must  be  served,  either  pcrBonally,  or  in  such  manner 
as  the  court  preecribea.  In  an  order  to  show  cansp.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  conrt  that  tie  judgment  remains  wholly  or  partly  nnaatls- 
fied. 


ner  as  the  aurraKate  br 
provided  by  law;  and, 
auch  a.  decree  In  tbe 
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2.  For  the  porpoae  ol  procuring  a  decree  trom  the  anrroc«t«^S 

court,  grouting  leate  to  i«sue  the  eiecution,  the  judgmeul  cred- 
itor must  present  to  that  court,  a  written  petition,  dnly  verified. 
Betting  rorth  the  facti,  and  praying  for  such  a  decree;  and  that 
tbe  peraona,  speciBed  in  tbe  hrst  subdiriBlon  of  this  section,  mar 
be  cited,  to  show  cautie  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  most  isane 
a  citation  according!]',  which  said  citation  may  be  served  In 
the  same  manner  as  Is  provided  in  tbe  first  subdivision  of  this  sec- 
tion (or  the  service  or  giving  of  a  notice  to  tbe  parties  or  persona 
therein  mentioned,  and,  if  tbe  general  rnles  of  practice  of  the^ 
HiipreDie  court  do  not  proTide  for  a  mode  of  giving  such  notice, 
Riicb  citation  must  be  served  in  snch  manner  as  the  surrogate  br 
order  may  prescribe,  or  as  Is  otherwise  pi  ■'  ■  •-  ■  — 
npon  his  return  thereof,  he  most  make  t 
premises  as  justice  requlrea, 

I.    ISSD.   eb.    82.     fire   |  ST2G,   IDblL   3. 

I  1382.  Time  of  st&r  by  onI«r,  etc.,  not  r^okaacd  bb4<iv 
tbiB  tlll«. 

The  time  during  which  the  person,  entitled  to  enforce  a  Judg- 
ment, is  Htayed  from  enforcing  it,  by  tbe  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  B.p- 
peal,  la  not  a  part  of  tbe  time,  limited  by  tbii  title,  for  issuing  an 
execution  thereupon,  or  for  maJung  an  application  for  leave  to 
Usue  such  an  execution. 

I  1388.  ExecutiOB  asulBBt  ■orrlvlnv  ]a4NVieBt  Aabtora. 

The  last  six  sections  do  not  affect  the  right  of  a  Judgment  cred- 
itor to  enforce  ."-  Judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  lasupd  in  the  usnnl 
form;  but  the  attorney  for  the  Judgment  creditor  mimt  indorse 
thereupon,  a  notice  to  the  sberlft.  reciting  the  death  of  the  de- 
ceased Judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

I  1SS4.  [ABi*d.  18»4.]  anlB  on  excentlaB,  et«.)  wbBs  ata* 
bout  conducted. 

A  sale  of  real  or  personal  property,  by  virtne  of  an  execntton, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
In  the  morning  and  sunset.  Tbe  sheriff  to  whom  an  execution  is 
Issued  shall  at  any  time  before  tbe  sale  of  the  personal  pronertir 
levied  on  by  him.  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  T>erson  against  whom  the  writ  was  issued  nnder 
which  the  sheriff  levied  upon  the  property,  exhibit  to  snch  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 
L.   ISM,  cli.  Tta. 

I  ISSB.  Pnaltr  tor  iBklnK  dovra  or  deraelna  Boil««  •< 
■ale. 

A  person  who,  *before  tbe  time  fixed  for  the  sale,  In  a  notice 
of  the  Bale  of  properly,  to  be  made  by  virtue  of  nn  exeriition. 
wilfally  takes  down  or  defacen  such  a  notice  put  up  hy  the 
sheriff,  or  by  his  antborily.  forfeits  fifty  dollArs  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  deUor;  nnleas  die 

S«4 
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aotice  woe  defaced  or  taltPO  domi,  ivtth  the  coosent  of  tile  [tenoD 
w«hiDg  to  enforce  the  forfeiture  oc  tile  execntloo  naa  pK- 
rioiuly   Kuliafied. 

I  1380.  VallJlty  of  siilc,  irheD  BOt  KSccted  Ttr  Bberira 
dcfanlt,  etc. 

An  omiRnion  by  tlie  Hherid  to  Rive  notice,  as  required  by  law. 
or  the  tnkiiiK  don'n  or  defacing  of  a  uolice,  when  put  up,  doe* 
■ot  eSc^ct*  the  raliditf  of  a  bhIf.  made  by  virtue  of  an  execution, 
to  a  purchaHvr  in  good  faith,  without  iiotlce  of  the  omlsBloa  oi 
offence. 

3  R.  8.  am,  I  40. 

I  ISCtT.  ParehaBCB  «■  aoek  skl«,  by  cvrtslB  •■««>«,  vr»- 
Ubltcd. 

The  ahorilf,  to  whom  an  execntton  li  directed,  ot  the  under- 
■hpriff  or  deputy-sheriff,  holding  an  exccutioti.  and  condncting  a 
sale  of  oroperty  by  virtue  thereof,  shall  not,  directly  or  indirectly, 
purchaao  any  of  the  property  at  the  anle.  A  purcbaae  made  by 
him,  (ir  to  hia  use,  la  void. 

M..   i  41. 

I  1S88.  IVkea  eiccwiloB  *o  be  eaforeed  br  ndar-akcriS. 
\V1ii<re  the  sheriS,  to  whom  no  oxecntinn  )b  dellTerod,  dtea,  is 
removed  from  oBilv,  <  .■  bccunies  otherwise  disiiualiGed  to  act. 
t>etirc  tbe  execution  Is  returned,  bis  under-sheriff  must  proceed 
utirn  the  -necutfor,  ns  the  sheriff  might  hove  done.  If  there  la 
::n  nndor-sheriff,  the  C(v.:l,  from  irhlch  the  pxccution  issued, 
in.ny  .Teaignate  a  poreou  it  prnceed  Ihereupon;  who  mny  complete 
th(>  xsme,  aa  a:i  unUer-rhorlff  micht  have  done.  Tbe  person  ao 
.\-*ipiiated  nnst  give  such  sernrily  fB  the-eourt  directs.  He  la 
ili'OTtieii  CQ  ^IBcor;  and  14  bubjpet  to  the  same  obtigations  and 
'.nliHilles,  nnd  has  the  SH:ne  power  niid  authority.  In  relation  to 
ti  _<  olij'cct  of  Ills  anpoiiitm:?t.t,  ns  a  sheriff,  and  is  entitled  to  fees 
□crordiugly.  3iit  this  section  does  not  apply.  In  a  case  where 
aped  I  provision  Is  otherwise  niade  by  law  tor  tbe  enforcement 
of  nn  execution,  after  the  death,  removal  from  office,  or  other 
dUqnaliG cation,  of  the  ahcHlf.   or  undar-aheriff. 

=  a.  8.  37*.  t3  «  uDd  ea  U  Bdm.  S8B). 
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TZTLB  n. 

Xxecution   agftinit  property. 

Article  I.  Property    aiBmiit    from   Ifij    uid   tile. 

a.  Lien  or  u  necutlon  apon  panoul  |>n>p«tj;  torj  Dpoo  iM  nh 

llibUlUe*   ot   panong   lotereitcil. 
4.  Bamedle*  tor  fatlara  ot  title  to  nil  pnpartr  told,  iDd  to  »BfNei 

CoatTltntkiD. 

AnTlCLB   FIRST. 

Avperty  exempt  from  levy  and  gale. 

■m.  mm.  OwtalD  tpMdil  cHmpileu  sot  ■ffHled  br  tbla  •rtMe. 

USD.  What  penoni  nittuertr  )■  eietniil,   uhen  owned  bi  ■  bDUUboU«t. 

1391.  AddltloDd  pctvmal  pnpertT  ei'iO|>t  lu  ceniln  cms. 

ISei.  WomKU    entltltd    to    umf    eicraiillon    ■■    •    baiiKlHjIdcr. 

IMS.  UUItacj    par.    nwarda,    etc.,    eieuiit    fioin    •iKVllou    ud   «Umi 

legmt    procvvdiDfB. 
ISM.  Ultbt  ol  *ntiiD  tor  taklDf,   ate.  uempt  property. 


I  1S80.   Certain   Hprclal   czemptloBB    Bat  ■.aeeted   by  tbla 

The  CDuueration,  la  thU  article,  of  the  property  which  fa  ex- 
empt from  levy  nnd  Bale  by  virtue  of  an  exi^cution,  Aoea  not 
repeal  an?  apednl  proTiBlon  of  law,  relatlPK  to  Bneh  an  eiemp- 
tion.  which,  by  itti  ttrme,  Is  applicablo  only  to  a  particular  class 
of  persons,  or  cnrporntionB,  or  to  a  particalnr  locality,  or  othc;- 
wlse  to  a  specinl  cusl-. 

DaalBoed  to  ruattS  aninat  a  repeal,  hr  I mpti ration,  nt  nroTlalona  Ilka  T-. 
1B47,   qh.  IM,   i  10  «  fi.  8.,   Bth   Hi.,  aaO;  a  Min.  T*8i:   U   18S1.  ch.  lia.  I   18 

tL  ISST,   cb.  618;   and  Tiriona  almllar  atatuta. 

t  1S90.  TVIidt  tiersoiiBl  properly  !■  exempt,  irtaen  owBed 
bT  «L  liaiiBelialder.* 

The  following  persoonl  propprtr,  when  owned  by  n  householder. 
Is  exempt  from  levy  and  sale  by  virtue  of  an  cxccutiou:  and  each 
movable  article  thereof  continues  1o  be  so  exempt,  while  the 
(amlly,   or  any   of   tbcni,   are   removiiig   from   one   residence   to 

1.  All  spianlDK  wbeols,  weaving  looms,  and  stoves,  out  np,  or 
kept  for  use,  in  n  dwelling  house;  and  one  bow iug- machine,  with 

2.  The  family  bible,  family  pictures,  and  school -books,  naed  by 
or  in  the  family;  and  other  books,  not  exceeding  in  value  fittT 
dolUr*.  kept  and  used  aa  part  of  the  family  library. 

•  Saa  L.   ISIS.  cb.  3& 
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3-  A  s^iit  or  pew,  owupied  by  the  jndgment  i^^btor.  or  tlie 
familj-,  in  a  place  of  public  worship. 

4.  Ten  sheep,  w[ih  their  Ueei-es.  and  the  yarn  or  cloth  manu- 
factured therefrom:  one  cow;  two  Bvine;  the  necestiary  food  for 
thottt^  animals:  all  necessary  m,eat,  lish,  ttour.  groceries  and  vcge- 
ubliw,  a<-tualiy  provided  for  family  uite;  nnil  iiet.-eit»ary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  niitty  daj's. 

^.  All  wearing  apparel,  beds,  beiltiteuds,  and  bedding,  necessary 
for  the  judgment  debtor  and  Ibe  family:  ill  iiet.-e«iHEry  cooking 
utenHiIti:  one  table:  six  chairs:  six  knives:  six  forkH:  nix  spoons: 
nil  plates;  six  tea  cups:  six  saucers:  one  sugar  disb:  one  milk 
put;  an«  ten  pot;  oue  crane  and  its  appendages;  one  pair  of 
andirons:  one  coal  scuttle;  one  shovel;  one  pair  of  toQKs:  one 
Unip.  and  one  candlestick. 

G.  The  tools  and  implcmeDts  of  a  mechanic.  necetiHary  to  the 
carryiiiK  on  of  his  trade,  not  exceeding  in  ralup  twenty-fiye 
dollars. 

2  K.  i).  aer.  I  22  (t  edm.  nao).  »  uto'd  fj  l.  isoo,  rh.  itra:  viib  idditions. 

I  inOl.  (Am'd,  1670,  IftOl,  10O3.)  AddltloBBl  persanal 
proppPtr    exeniit   In   nertnlB   cmars. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
DcceKsary  bointehold  furniture,  working  tools  and  team;  profes- 
sional instruments,  furniture  and  lihrnry.  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  toirethcr  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  an<l  sale 
hj-  virtue  of  an  execution,  when  owned  hy  a  person,  being  a 
houHpholder.  or  having  a  family  for  which  he  provides,  except 
where  the  execution  In  IsMied  upon  a  judgment,  recovered  wholly 
upon  one  or  more  ilemniids,  either  for  work  performed  in  the 
fiiniily  as  a  rlomestie  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  th<H  or  the  last  section.  Where 
s  juilguieut  has  been  recovered  wholly  for  necessaries  sold,  or 
work  performed  in  a  family  as  s  domestic,  or  for  services  ren- 
dered for  saiar.v  owing  to  an  employe  of  the  judgment  debtor, 
and  where  sn  execution  issued  upon  said  judgment  has  been 
returned  wholly  or  partly  unsatisfied  and  where  any  wages, 
dehfs.  earuings,  salary,  income  from  tmst  funds  or  profits  are 
due  and  owing  to  the  Jadgment  debtor  or  shall  thereafter  be^'ome 
due  and  owing  to  him.  to  an  amount  exceeding  twenty  dollars 
per  week  and  where  no  exccnlion  issuecl  as  hereafter  provided 
m  this  section  Is  nnsatisfietl  and  outstanding  arninst  said  judg- 
ment debtor,  the  Judgtnent  creditor  mny  apply  to  the  court  in 
which  said  judgment  was  recovereil  and  upon  satisfnclor.v  proof 
of  such  facts  by  affidavit  or  otherwise,  the  court,  if  n  court  not 
of  record,  a  judge  or  justice  (hereof,  must  issue,  or  if  a  court 
of  record,  a  judge  or  justice,  must  grant  an  order  directing  that 
an  execution  issue  against  tbe  wages,  debt,  earninirs.  salary, 
income  from  trust  funds  or  prohls  of  said  judgment  debtor,  and 
on  presentation  of  such  exeiofioo  by  the  offlcpr  to  whom  deliv- 
ered for  colld'tioQ  to  the  iierson  or  persons  from  whom  such 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits 
ore  due  and  owing,  or  may  thereafter  become  due  and  owing  to 
the  jndgmeut  debtor,  said  execution  shall  become  a  lien  and  » 
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rootlnninK  ie\y  upon  tht>  wifces.  eHminRB,  (lebtf.  Ralorr.  Idpohk.- 
from  traat  fiiDilH  or  protits  dar  or  lo  become  due  to  Raid  juilicment 
<l«l)tor  to  the  amount  flpeciUed  therein  ivhirh  Hball  not  exm-d 
tpu  per  eentum  thereof,  and  «aid  levy  Hball  lie  a  tontlnuiUK  levy 
nutil  Kaid  eiecutjun  and  the  expenneH  thereof  are  fully  satlslied 
and  paid  or  until  modified  ae  hereinafter  prorided.  It  tiball  be 
the  duty  of  any  pemon  or  eornorntion  to  whiim  snld  exefution 
ahall  be  presented,  and  who  shall  at  ancb  time  be  indebted  (o  the 

i'udRlueut  debtor  named  in  sueh  execution,  or  who  ahsU  b<-come 
udebted  to  Hiieh  JiidKmeat  debtor  in  the  future,  and  while  said 
eniti'lition  ahnll  Temain  a  lien  npon  said  IndetitedneHH  to  pay  orer 
to  the  ciUleer  presentinic  the  same,  such  nmonnt'of  Kueh  indebted- 
ne!«  as  nuoh  exeeution  ahalt  prescribe  until  aaid  pxerution  nhall 
be  wholly  xatiHlied  and  sueh  payment  shall  he  a  bar  to  any  action 
therefor  by  any  nurh  jiidiciuenl  debtor.  Tf  Kiich  i)eraon  or  cor- 
poration to  whom  anid  PxecnHon  sball  be  preoented  nhnll  tail. 
or  refuae  to  pay  over  to  aaid  officer  preRCtittug  i<aid  execution, 
the  pereentafie  of  said  indehtedDeSH.  he  «hall  be  liable  to  an 
action  therefor  by  the  judgment  t.-reilitor  tiunird  in  such  execn- 
lion.  and  (he  amount  no  recovered  liy  Kuch  JudKUient  creditor 
nhnll  be  applied  towards  the  payment  of  said  execntion.  Either 
party  may  apply  at  any  time  to  the  court  from  which  nueh  eic- 
eiitioD  xhall  iasne,  or  to  any  judice  nr  jnatire  isauini;  the  same, 
or  to  the  eoul'ty  judge  of  the  county,  and  in  any  county  where 
there  is  Do  couct;  judge,  to  any  justice  of  the  city  court  upon 
auch  wttice  to  the  other  [wirty  as  sui'h  I'liilrt,  jiidice,  or  justice 
Hball  direct  for  a  modificHtloD  of  Raid  execution,  snd  upon  aucb 
besiintc  the  Haid  court,  judire  or  Justice  may  malte  anch  mo<lilica- 
tion  of  the  Raid  exeriUinn  as  nhal)  be  deemed  juHt.  and  anch  exe- 
cution aa  HO  inodiQed  shall  continue  in  full  force  and  efFei't  until 
fully  paid  and  Ratisfled.  or  until  further  mollified  aa  herein 
proTliled, 

i„  1S42.  m.  15T.  I  1.  M  «ni-ii  bj  I,,  isiia.  rn.  Tre  14  Mm.  nan;  s  id.  xv\i: 
•1h<  l.  IMW.  rb.  lilt.  I  1  (:i  R.  H..  sth  pd..  Mil:  4  iCiim.  inn>.    8<-c>  3  t.  t  C. 


I  ISA3.  (Am*«.  1HT7.)  IVomaa  «-i>tltl*d  to  uw  ewa>»ai*B 
mi  B  hooBfli older. 

Where  the  judfctneut  debtor  in  a  woman,  she  Is  entitled  to  the 
Biirae  cx,eniptionH.  from  levy  and  sale  by  virtue  of  an  ex<H'uHoii. 
Riilijei't  to  the  name  exceptions,  as  prescribed  in  the  last  two 
iiei-tiuiia,  in  the  case  of  a  householder. 


I    l.tftn.    [Am'd,   IHSO,  18B7.1      HIIIto.rT  pkt.  rewards,  «lc 
esemitl   from   rspratlon  Kud   other  lenKl  proeeedlBini- 

The  pay  and  bounty  of  a  oon-commltwloned  officer,  mnnkian  0 
private  in  the  military  or  naval      -  -  -■      —   ■-    ■   "-  - 

the  Rtate  of  New  York:  a  land  v 

heretofore  or  hereiifter  granted  by  the  I'nited  Ststes.  or  by  a 
atate.  for  military  or  naval  aervirPB;  a  swonl,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  aer- 
vices  rendered  in  the  military  or  naval  aervire  of  the  United 
States  or  a  state;  aad  the  uniform,  arms  and  equlpmentB  whldi 


...Gooylc 


p.  la  t.  2.  a.  1  EXEMPT  PROI'EIITV.  H  1394-07 

were-  used  by  »  iwrson  in  that  HervicF,  are  also  exempt  froni  levy 
and  Hale,  b;  virtue  of  an  ezec'ttliou,  and  from  seiiure  fur  uuu-pHy- 
ment  of  taxes,  or  in  any  other  legal  proceedtnfc  except  that  real 

frupprtr  purchaaed  with  the  proeeeds  of  a  pemrion  frranted  by  the 
'niteil  StateH  for  milltaTy  or  naval  HerTin-H,  and  owned  by  the 
pensioner,  or  by  hia  wife  or  widow,  ia  anbiert  to  aelxnre  aiMl  Mle 
for  the  cflllectloD  of  taxea  or  aaseasmeiitB  lawfully  levied  thereon, 
L.  IWT.  cb.  S4S.     Id  effwi  Sept.  I.  I8»8.     OTotHible  prior  tor  1S»T.) 

I  1394.    Rlirht  of  action  tor  IKklnn,  etc.,  eirinpt  praprrty- 

A  right  of  action  to  recover  damatcc!!,  or  damages  awarded  by 
a  iudtnneat,  for  taking  or  injuring  jiersoniil  property,  exempt  by 
law  from  levy  and  wile,  by  virtue  of  an  exeention.  are  exempt, 
for  one  year  after  tbe  collection  thereof,  from  levy  and  aale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 

I    ISSK.  Bnrrlav  Kro>n4t  ivbrn   exmpted. 

Land,  xet  apart  na  a  family  or  private  burying  gronnd,  and 
heretofore  desicnafed,  as  prescribed  by  law,  in  order  to  exempt 
the  aame,  or  hereafter  deHiRnated  fur  that  purpone.  as  prescribed 
Jn  tht-  next  aectioo.  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion,   upon  tbe  followijiK  ronditionR  only: 

1.  A  portioD  of  it  must  have  been  actually  used  for  that  purpose. 

2.  It  mUKt  not  exceed  in  extent  one-fourth  of  an  acre. 

a.  It  mniit  not  contain,  at  the  lime  of  its  deiiignation,  or  nt  any 
time  afterwarda.  any  building  or  xtructure.  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortnary  mona- 

I^  1MT.  ch.  SB,  I  I.  aiHl  pin  of  |  3  (4  Bdm.  62».  mi'd. 

I    IS86.  Hoii*  pxeiapl  bnrrlns  Kvooad  dealcnatcd. 

In  order  to  dealftnate  land,  to  be  exempted  as  prescribed  in  the 
laat  section,  n  noti<'e.  containing  a  full  descriptlou  of  the  land  to 
be  exempted,  and  Btating  that  it  has  been  net  aiwrt  for  a  family 
or  private  burying  ground,  must  be  snbHcritied  by  the  owner: 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  In  the  county  where  the  laud  is  nitualed;  and 
recorded  in  the  ofilce  of  the  clerk  or  regiiiter  of  that  cnunty.  in 
the  proper  book  for  recording  deedH.  nt  lenst  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

I^  1«T.  Pb.  SO.  Ihf  rrtiUu*  of  I  a,  .oi'd. 

t    i:i97.    [AiB'd.   1888.)      Hora«Dteadi  wben   esempltd. 

A  lot  of  land,  with  one  nr  more  buiUlines  thereon,  not  exceed- 
ing in  valne  one  thousand  dollars,  owned,  and  occupied  as  a  reoi- 
dence.  by  a  householder  having  a  family,  and  heretofore  denig- 
nated  as  an  exempt  honiestead,  a«  prescribed  by  law.  or  here- 
after designated  for  that  ptirpose,  an  preserlhed  in  the  next 
seotion,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon  a   judgment,    recovered  for  a   debt  contracted  atter  tlia 
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thirCirth  day  ot  April,  eighteen  hnndrcd  and  fifty:  du1««8  tbt> 
judKiiiviit  was  r»o<ivpF«d  wbully  for  a  debt  or  drbU,  conlracUd 
before  the  deiiftnation  of  the  property,  (or)  tor  the  purcbaae- 
money  thereof.  But  no  property  heretofore  or  hereafter  deiii|- 
DBted  aB  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  Be<^ion,   shall   be   exempt   from   tazaUoo,   or  frocD   sale   tor 

L.  IBOO.  ch.  £00  (4  Bdm.  ml).  Bin  w-nt«i«  or  I  1;  L.  IWB.  ch.  ISO. 

I    IMtS.  HoTT   psrnapl   hona*a(ead  deslKnalrd. 

In  order  to  denignate  property,  to  be  exempted  as  preseribed 
In  the  tuKt  nertion,  n  conveyanee  thereof,  stating,  in  subBttiiK'e, 
tliut  It  If  deHiinied  to  be  held  hb  a  homestead,  exempt  from  aale 
by  virtue  of  on  execution,  must  be  reeorded,  as  prescribed  by 
law;  or  a  nuliee,  eonlainini;  a  full  descriptiun  ot  the  property. 
iind  statinK  that  it  is  deititcned  to  be  ro  held,  niuxt  be  HUbficribcd 
by  the  owner,  acknowledged  or  proved,  and  certiHed.  In  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  muRt  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 

t  ot  ft. 


a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
dcsiicnated  as  her  exempt  homeittead,  as  prescribed  in  the  last 
Hection;  and  the  property  ao  denignated  is  exempt  from  sale,  by 
virtue  ot  an  executioni  under  the  name  circnmstaneeti,  and  snb- 

t-i't  to  the  same  exi«ptiona,  aa  the  homestead  ot  a  bonaeholder, 
uving  a  family. 


I  T40A.  'When  esentptlon  to  pontlaup  after  owaer'a  deatk. 

The  exemption,  pri'st-ribcd  by  the  lent  three  sections,  continue*, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
i-\<-ni|it<'d,  tiH  .follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
ot  Uer  Htirvivlng  (-hlldren.  until  the  majority  of  the  youngest 
•urviring  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  snrvlvinR  children,  until  the  majority  of  the 
youngest  surviving  child,  and  nntil  the  death  of  the  widow. 

Hut  the  exemption  ceases  earlier,  it  the  property  eeases  to  be 
oci'iipied.  as  a  residence,  by  n  person  for  whose  benefit  it  may 
so  continue,  except  as  olherwlse  prescribed  in  the  next  section. 

L.  ISM.  ch.  280  14  aim.  032).  Wfoiirt  >«-nl*nw  of  t  1.  ■m'll. 

I  140],  BmiptloBt  vrhea  not  affected  by  teatparavT  mmi^ 
ppmtloB  of  residence. 

The  right  to  eximptioB,  of  a  i)erson  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  ia  not  affected  by  ■  auspeUBioii 
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«r  the  occupation  of  tbe  exempt  property,  an  a  residenre,  for  a 
period  not  eiceedinR  one  year,  which  occura  in  connequenre  of 
injury  to,  or  deatructiou  of,  tbe  dwelling  bouee  upon  tbe  premiiies. 

'   I    140X.   It    Talne    vf   hoBkealead    eipcrda    fl.fMm,    Ilea   at- 

The  ezemptjon  of  a  homestead.  otherwiHf  valid  under  the  pro- 
Tisions  of  thin  article,  in  not  void,  becaune  tbe  value  »t  the  prop- 
erty, defiignat^  as  eipuipt.  pxi-i'pdH  one  thuiirumd  dollars.  In 
that  caite,  the  lien  of  a  judRnimt  nltai-hiix  to  the  KurpliiK.  ax  if 
the  properly  had  not  been  deBiftnated  an  an  exempt  homeHtead; 
but  the  property  cannot  be  sold  by  virtne  nf  an  execution.  iRxued 
npon  a  judgment,  ob  BKninxt  which  it  is  exempt.  After  the  re- 
turn of  such  an  execntion.  tbe  owner  of  the  judsment  may  main- 
ruin  n  judgment  creditor's  action,  to  procure  a  jud^ent.  direcf- 
,    ..!«   n»   <k_   .»n.u.,rf..     .».<    enforcing   his   lien    upon   the 


I  l-MNt.  Id.i  how  pro«e«4D  to  be  oiMrnliallnl  whra  prop- 
Where  the  judKmeiit,  in  a  jadmnent  creditor's  actinn,  brought 
as  prencribed  tn  the  la«t  nection.  or  in  any  othor  action  affecting 
the  title  to  an  exempt  hoRiectead,  directa  the  sale  ot  tne  property, 
Ibe  <:ourt  muHt  so  marHhal  the  pruceeits  of  the  Hnle.  that  the 
riKht  and  interest  of  each  perxon  in  the  proceeds,  bIibII  corrc- 
Hpond.  as  nearly  aa  may  l>e.  to  hin  riBlil  and  interest  In  the  prop- 
erty sold.  Money,  not  exceediufc  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  reprexentinf;  hla  interest  In  the  proceeds,  in 
exempt  for  one  year  after  the  payment,  as  the  property  sold  naa 
exempt:  uqless.  before  the  expiration  of  the  year,  he  cnusen  real 

Sroperty  to  be  deniirnaled  as  an  exempt  bomcstead.  as  prescribed 
1  section  1398  of  this  act:  in  which  case,  the  exemption  ceases, 
with  reaped  to  so  much  of  the  money,  as  was  nnt  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  properly 
so  destftnated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property.  m>ld  as  pre- 
scribed in  this  section,  has  been  coutinued  after  the  judgment 
debtor's  death,  or  where  he  diea  after  the  Kale,  aad  liefore  pay- 
ment to  him  of  his  proportion  of  the  procee<l<i  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
bis  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
Roon,  entitled  to  the  bencHt  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  Justice  requires. 

1    I404.    (Ain'dt  lfi&4.]      Bsemptlon  of  real   propertn  bow 

property,  i 


pal  pro) 


._  ..  _,  _.icl  pereoDatl}  ncknow  ledge 

n  thereof,  before  an  officer  authorized  by  law  to  Inkc 

the  acknowledgment  of  a  deed.  In  the  cfTcct  that  he  cant-els  all 
exemptions  from  levy  or  sale  by  virtue  of  nn  execution  affecting 
the  property,  or  a  particular  p]irt  thereof,  fully  described  to  the 
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notice.  The  eancellation  tukee  effect  when  sacb  a  notice  is  re- 
corded. Bs  prescribed  in  this  nrticle  for  record<DK  a  Dotii'e  to  effe<rt 
the  ezemptioD  bo  canceled.  Atiy  other  reiease  or  waiver,  bere- 
nfter  eiecnted,  of  aa  exemption  of  real  property,  allowetl  by  thlH 
nrtiele,  or  of  an  exemption  ol  a  bouiestead,  or  a  private  or  family 
huryinn-Kronnd,  allowed  by  the  prorlxkinH  of  Ibw  heretofore  in 
force,  is  void:  provided,  however,  that  nothinn  bereio  eontaini'd 
uhall  be  so  conHtmed  an  to  prevpnt  the  husbaod  and  wife  from 
Jointly  conveying  or  mortgaging  property  ao  exempt. 
L.  1W«,  cb.  S08. 

STOb 


b,Gooylc 


PERSONAL  PROPERTY. 

ABTICLB   BECOHD, 


1112.  Inlenat  ot  bailor  In  goDili  pi«lf«I  nur  tw  uld, 
HIB.  When  parliMn  aur  "PPlT  fop  nIeiH  ot  prnpfrlji 
ltl4.   IlBdartrnklDa  ID  b*  glTeD. 

....    D ■-wr'i  Intei-Mt  »ld;  ri«bU.  etc.,  ol  poreliJ 

pTDperly  bj  ■  third  penoD,  lio*  tiMd. 


]4I8.  Cliilni  or  iiTDperly 

141S.  ProccedlDgi,  ir  cIiUdidi  iiK^FeHii. 

1420,  InqnlillloD    Dot    to   prejudice   dalmiDt'i   rtfbt. 

""■    —    — —     milMl    officer,     Indunalton    mi) 


1423. 
1423. 

t4s! 

IS!: 
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Wb«i  lad' 
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.tlon  ind  proof*  i 
n^«ttd'  to  pitt  of 

i^deoiDltr  U  (ii 

'«>.    nqnlnd   to  «lw 
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at 

1129.' 

*™goU 

.^S'^ei."-"   " 

lido. 

I  140S.  PcFBonal  proprrtr  bonnd  br  ezccntlon. 

The  Roods  and  cbitttcla  of  a  Judgment  debtor,  not  exempt,  hj 
express  proTininn  of  law,  from  levy  and  sale  by  Tirtue  of  an 
execution,  and  his  othfr  p^TEonal  property,  which  Is  eipmily 
declared  by  law,  to  be  subject  to  leTy  by  virtue  of  an  execution, 
are,  when  aituated  within  the  jorisdiction  of  the  officer,  to  whom 
an  eiecation  asainst  property  is  delivered,  bound  tv  the  execution, 
from  tbe  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
ezecnted;  but  not  before. 
3  R.  B.  sea.  1  la  (2  -un.  urn,  ta'a. 

1  140&  Order  of  vr«(«T*«ee  nwomm  eseeattAaa. 

Where  two  or  more  executions  against  property  are  Issued, 
oat  of  the  same  or  different  courts  of  record.  BKaintt  tbe  same 
Judgment  debtor,  the  one  Brnt  deliriTPd,  to  ho  officer,  to  be  exe- 
cuted, baa  prefereDce,  notwithstanding  that  a  levy  is  first  mnde. 
by  virtue  of  an  execatiou  subsequently  delivered:  but  if  a  levy 
upon  and  sale  of  personal  pn>i>erty  has  been  made,  by  virtue  of  the 
Junior  execution,  before  an  aetual  levy,  by  virtue  of  tbe  wntor 
execution,  the  same  property  aball  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

f  140T.  Id-f  wbcB  attaebBBBtB  bIbo  a-rm  tamsd. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  tbe  property  of  tbe  same  person, 
the  rale  pre«eril>ed  in  tbe  last  section  prevails,  in  determining  the 
prereFence*  of  the  executions  or  warrants  of  attachment;  the  de- 
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feudant  in  the  warrants  ol  attachment  beilig,  for  that  porpoae, 
regrarded  as  a  judgment  debtor. 

1  B.   B.  an,   I   IS,  amd. 

I  1408.  Id.)  when  iHiied  froiK  eenrt  aot  ot  re««r4. 

But  an  execution,  issued  oat  of  a  cotrrt  Dot  at  record,  or  m 
warmnt  of  attachment,  srnntcd  in  nn  nction  peridlnK  in  a  coort 
lot  of  record,  if  sctuaily  levied,  has  preference  over  another  eiectl' 
don,  iasued  out  of  any  court,  of  record  or  not  of  record,  which  haa 
not  been  previoualj-  levied. 
Id.,  I  IS,  am'il. 

I    1409>   Title    ot   bona    IM«    parchaacrB  bcfars   IbtTi    *■** 


The  title  to  pergonal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  isRued,  is  nnt  sSectcd  by  an  execu- 
tion delivered,  before  the  purchase  waa  oiade,  to  an  officer,  to  be 
executed. 


I  1410.  [A>B><,  1S7T.]     BxeoatlOB  m^r  »e  I«Tl«-d  ■*■ 

The  officer,  to  whom  a 
niDBt  levy  upon  current 

lie  judgment  debtor;  and  [....,.,..._,.._._   ..     .._  

collected,  witbont  exposiujt  it  tor  aale;  except  that  where  it  con- 
■lata  of  gold  coin,  he  must  sell  it,  like  other  personal  propet'y; 
unless  he  ia  otherwise  directed,  by  an  order  of  a  Judfe,  or  by  the 
jQdKDient  in  the  particular  cause. 

aDbniiDted  tor  a  B.  8.  sa«,  I  IS. 

I  1411.  [AiH'd,  18TT.)  Iicvy  Bpaa  «ertaJa  «vMciie«  «t 
deW. 

The  officer,  to  whom  an  execution  nsainet  property  Is  ilelivered. 
must  levy  noon  and  Bell,  a  bill,  or  other  evidence  of  debt  belong- 
ing to  the  juilgnient  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  eircolate  aa  money,  or  a  l>ond,  or  other  iustrument  for 
the  payment  of  money,  l>elongin8  to  the  judgment  debtor,  which 
was  executed  nnd  isgned,  by  a  government,  slnto,  county,  public 
officer,  or  muDicionl  or  other  corporation,  and  ia  in  terms  uego- 
tiable,  or  payable  to  the  bearer  oi  holder. 

3  B.   B.   BW.   I  le.   imd. 

I  J4ia,  Interest  of  bntlor  In  rooda  pledsed  Buy  be  asld. 

The  interest  of  the  judement  debtor  in  persoonl  property,  anb- 
ject  to  levy,  lawfully  pk-dgefl,  (or  the  pnynient  of  money,  or  the 
(icrrnrmance  of  n  contract  or  agreement,  may  be  sold,  in  the 
^ands  of  the  pledgee,  by  virtue  of  an  execution  against  property. 
'T'he  purchaser  at  the  sale  acquires  nit  the  right  and  Interest  ot 
Jhe  judgment  debtor,  and  is  entitled  to  the  poHsession  of  the  prop- 
erty, on  comnlying  with  the  terms  and  eonditiona  u|H)n  which  the 
judgment  debtor  couid  obtain  posBessinn  thereof.  This  sectioa 
cloes  not  apply  to  pro|>erty,  of  wbirh  the  judgment  debtor  is  uncon- 
<illonally  entitled  to  the  posaession. 

Id..  I  ao.  nDi'd. 
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f  1413.  'WkeB  iMirtners  mMr  «pplr  for  relenaa  of  property 

Where  an  officer  hsB  Klzed  personal  property  of  a  partnerahlp, 
before  or  niter  its  disHolutlon,  upon  a  lev;  upuu  tbv  interest 
therein  of  ti  iiartuer,  made  b;  Tirtue  of  au  execution  Htcni&Bt  his 
iudividuul  properiy,  the  othi^r  partuen,  or  (urnier  pui-tucrs,  bav- 
iDK  au  iuttrtst  iu  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sule,  apply  to  a  judEe  of  the  court,  or  to  the  county 
judgt  oi  the  coauty,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facta,  for  an  order,  directing  the  officer  to 
release  the  ijruperty,  aud  to  deliver  it  to  the  applicant. 

I  1414.  UBdeFtKkfBK  to  IM  Kt-rna. 

U[KiD  such  an  application,  the  applicant  moat  give  an  under- 
tabiDK,  with  at  leaat  two  sureties,  approved  by  the  jndgc,  to  the 
effect,  that  he  wit)  arconiit  to  Ihe  purchaser,  upon  the  sale  to  l>e 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  tilie  manner  na  he  would  be 
boDnd  to  account  to  an  aaaiguee  of  such  an  iotereat:  aud  that 
he  will  pay  to  the  purchaaer  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  la  the 
nodertalung,  which  muat  be  not  leaa  than  the  value  of  the  interest 
of  the  judgment  debtor.  In  the  property  seized  by  the  sheriff,  ai 
fixed  by  the  judge.  The  provisioua  of  sectiona  895  and  606  oi 
this  act  apply  to  the  proceediogs,  taken  aa  prescribed  ID  this  and 
the  lest  section. 

I  141B.  ProvlaloB,  where  •  *r«rr»Bt  ol  BttBiCkBicBt  bBs 
■iBO  Itoeu  levledr  eta. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  iat«- 
est  of  a  defendant,  aa  a  partner,  in  personal  property  of  a  partner- 
ahip,  and  the  attachment  has  been  diBCbBig:ed  aa  to  that  interest, 
as  prescribed  in  sections  693  and  694  of  thia  act,  a  levy,  by  virttM 
of  an  execution  against  bis  individual  property,  cannot  be  mode 
upon  his  interest  on  the  same  property,  unlesa  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1418.  n'heB  tke  BBdertBklits  CBBres  to  other  JadsBieBt 
orcdltors. 

Where  personal  property  of  a  partnerahip  has  been  released. 
npon  giving  aa  undertaking,  as  prescribed  m  the  last  three  sec- 
tiona,  if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  nndertaklng  enures  to  the  benefit  of  each  judgment  creditor  oi 
the  same  jndgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
npOD  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  ait  execution. 

I  141T.  How  pATtuer'a  iBterest  soMi  rlshts,  etc,  of  pBr« 


Where  personal  property  of  a  pnrtnervhlp  has  been  so  released, 
the  interest  of  the  judgment  debtor  tberem  may  be  sold  by  the 
officer:  and  the  purchaser,  upon  the  sale,  acquires  all  that  Interest^ 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  eiceedt 
the  amount  of  all  Uie  executions  and  narranta  of  attachment, 
Igftinat  the  [tioperty  of  the  same  judgment  debtor,  of  which  tb* 
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olH<^cr  has  notice,  and  of  the  lavful  feen  and  oharg^n  thcrenn.  the 
oWwr  luUHt  pay  the  surpluH  Into  ctnnl.  fur  the  beu^fit  nt  the  iudft- 
meot  debtor,  or  other  perwiD  entitled  tberelo. 

:  14IS.  lAm-d,  10O4.]  Clnlm  ot  itropertr  by  b  third  per- 
•on,  boiT  (rted. 

If  pcrxoual  proixTty.  levied  upon  as  the  propcrt.T  of  the  jiiilft- 
mcnt  debtor,  1h  claimed  by  or  in  behulf  of  aimlher  person,  n»  his 
prDiKTty,  an  affidavit  ma;  be  made  and  delirerrd  to  the  sheriff, 
in  behalf  of  BUch  person,  at  any  time  while  sut-h  pri>|)erty  or  llie 
proceedH  thereof  are  in  the  aheriS'g  poHKession,  Htaling  thai  hv 
inaken  itnch  a  eiaim:  Bpeeifyinn  in  ivhole  or  in  part  the  property 
In  which  it  retaten.  and  in  all  oaiieH  ntatinfc  the  vnlne  of  the 
property  claimed  aod  the  dsniaKea,  if  any,  over  and  above  mich 
valiie,  which  the  cininiaiil  will  autfer  in  cnsie  »wb  levy  is  nut 
releaKed.  In  that  I'tiiie.  the  olHrer  may,  in  bis  diacretioii,  (■niiianel 
a  jury  to  try  the  validity  of  the  claim. 

I  141«.   (Am'd.   18»3,   1IMM.]    Proeeedlnva.  If  rlalmant   aae- 

If  hy  their  inquiHition  the  jiirora  find  that  the  property  iH'lonpi 
to  the  ciniina&t,  they  muxt  alao  determine  itx  value  and  the 
damaxea  above  sni'h  value  ns  Rpecilied  in  the  laHt  Rectiun.  Tlicre- 
upoii  the  officer  may  reiiiiguish  the  levy,  uulesH  the  judsmeut 
creditor  Kivea  him  an  undertaking  with  nt  leRHt  two  HufSi-u-nt 
HUretieB,  to  the  effect  that  the  mireties  wiil  indemnify  him  to  an 
amount  therein  speeilied,  not  lew  than  twice  the  value  of  ihe 
property  and  damaiceR  ax  determined  b,v  the  jury,  and  two  hun- 
dred and  fifty  doliara  in  addition  thereto,  agniniit  all  damaRcfi. 
cohIk  and  expeintea,  in  an  aetion  tu  lie  bmuKht  afiainst  him  by 
nny  pemon.  by  the  clairoaut,  hix  aiwiKnef.  or  other  repreHenlatire. 
hy  reason  of  the  levy  upon,  detention  or  aale  of  any  of  the  priii>- 
erty,  hy  virtue  of  the  execution.  If  the  nnderlaking  la  (riven, 
the  officer  miint  detain  the  property  an  tielonicin):  to  the  jndifment 
ilebtor.  Where  on  undenakinR  in  given  to  indeninify  an  oflicer. 
he  iuust.  within  two  days  after  the  civiuK  of  the  said  uuderlak- 
itiit.  cause  the  same  to  be  filed  in  the  otlli-e  of  the  clerk  <)f  the 
eimrt  out  of  whi<'h  the  execution  whh  isHued.  and  ncrre  uiion  the 
claiuiant,  hiw  aBWRnee  or  other  rejiri'sculntive,  and  the  judKtuent 
<Tii1it<>r,  or  the  attorney  whotte  name  in  HUlMcribi'd  to  the  exci'tl- 
tiou.  n  copy  of  the  said  undertaklnfc.  with  anotin-  of  the  justift- 
lat'oii  <if  the  sureties  thereon.  The  juslificalion  must  take  place 
liefnre  a  judj-e  of  the  niurt  out  of  wliieb  the  execution  was  is- 
sued, at  a  lime  to  be  s|)ecified  in  the  notic-e,  w-bich  inuat  not  he 
leas  than  two  nor  more  than  live  daya  after  service  of  aaid  uo- 
tice.  Fur  the  purpow  of  juKlifienlion.  each  of  the  Buretiea  upon 
the  undertaking  niusi  attend  liefnre  tlie  jndiie.  at  the  time  and 
pinee  raentioni'd  in  the  notice,  and  N-  examined  on  oath,  on  the 
part  of  the  claimant,  hia  nBKiitnee  or  oiher  reprcsenlative.  toueh- 
inK  hia  naacieney  in  Hueb  manner  as  the  jiidRc  in  his  diaerrtion 
thinka  proper.  The  exatulnntioii  may  he  adjourned  from  Oa.v  to 
day.  until  it  ia  completed,  nut  aueh  arljouminenl  muKt  nlwaya  he 
to  the  next  judicial  day.  If  renuired  hy  the  claimant,  his  as- 
signee or  other  repre^ientntive,  the  examination  muat  be  re<hiee*l 
to  writint  And  aubecribed  hy  the  auretlea.     If  the  Judie  findt 
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tbe  nuretiei  Mnffioient.  ho  miist  annex  tb»  examiDiiHan  to  tha 
andortaking.  endorxe  his  sllowoiice  tbereon,  and  cause  the  said 
QndFTtttkinK.  together  with  the  examination  of  the  nureti^s,  to 
be  filed  with  the  clerk  of  the  court.  Tbereopon  the  sheriff  la  re- 
leased and  diHchflnred  from  all  liahilit;  by  reasou  cit  the  levy 
npoD.  deteotioQ.  and  sale  of  the  property  seixed.  When  any  such 
nndertaklng  shall  hove  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  eonrt  shall  immediately  apon  the  same 
beinf!  filed,  index  the  aame  in  the  index  book  in  hlH  nfllee.  under 
which  exeeationa  are  indexed,  under  the  title  of  tbe  suit  in  whieb 
the  execution  is  iasued. 

L.  ISeS.  vb.  «a3.    Sw  I  ass.  «nt»;  L.  19M.  tb.  S41.     In  (ffrct  Srpt.  t,  IW4. 

I  1420.  In«nlBltloB  ■•(  l«  prejndlee  clalntunfa  rlvlal. 
If  the  property  is  found  to  lieloDB  to  the  defendnnt.  the  finding: 
doefl  not  prejudice  the  right  uf  the  claimant,  to  bring  an  action 
to   recover  the  property   ho   levied  opoD,  or  damages   by   reason 
of  the  lery.  detention,  or  sale. 

S#t  ft  ion  mill  loa.  iDd  flC7-SGn,  mte. 

I  14X1.  [Am-d,  1S8T.  ItMM.l  In  motion  KBKlnd  oflleer,  la- 
deniBlton  mar  be  BDbatttiited  mm  defendasta. 

Where  an  action  to  rpcover  a  chattel  or  chattels,  hereafter 
leried  upon  by  virtue  of  ou  execution,  or  several  eiecntions,  or 
a  warrant  of  attachment,  or  atveral  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upou  de- 
teotion,   sale   or  a]ilpB  of   personaE  property,   hereafter  made,   by 

attachml'iit.  or  aevernl  warrants  of  attachment,  la  brought 
againKi  an  ofBcer.  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid.  if  a  bond  or  bonds  or  written  undertakini: 
or  nndertakingfl  indemnifying  the  officer  against  the  levy  or 
levies,  or  otber  act  or  acts,  has  been  given  in  behalf  of  the 
jndgnient  creditor  or  the  several  judgment  creditors,  or  tbe 
plaintirr  in  the  warrant  or  the  plaintiffs  in  the  Heveral  wnrrants, 
either  before  or  after  tbe  comniencement  of  the  action,  tbe 
persons  or  person  or  the  several  personn  who  Ki<ve  it  to  them. 
or  the  survivors,  If  one  or  more  are  dend.  may  apply  to  the 
court  for  an  order  to  siihufitnte  the  applicant  or  neveral  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  hin  command  or  in  hia  aid:  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  bis  legal  representatives,  grant  an  order 
substituting  the  Indemnitor*  as  defendants  in  the  action,  in  place 
of  tbe  officer  or  of  the  person  so  acting  by  his  command  or  in 
hia  aid. 
I_  IS8T.  ch.  *S2:  L.  190D,  eb.  IIG.     la  slHt  Sept.  1,  igoo. 

4  )4S3.   lAn'd,  ISST.]     notice     ol    avpltcallon    nod    proofa 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  itidomnitors  or  their  attorne.v, 
and  also  to  the  altornej  for  the  plniutiff.  If  the  pleariiugg  do 
not  anfflcientiy  show  that  the  case  is  one  where  the  order  may 
Ite  jminted.  the  facts  wilh  respect  thereto  must  be  shown  by 
affidavit  or  other  competent  proof.     Where  the  tppUcatlDD  i> 
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made  br  the  indpuinitora.  or  one  of  them,  th«  motion  papen 
inuat  coDtaiu  a  written  coDseDt  to  be  made  def^iidiDt  in  the 
nctioo  exeeiited  by  each  person  who  execated  the  lustrumeiit  or 
inBtrumeuta  or  indeninit)-.  iinteaB  proof  by  alBdavit  is  fiiriiislied 
that  those  who  do  not  ranRpnt  an  dead.  Bach  consent  must  be 
ncknowUdRed  or  proved  and  oertifled  in  like  niauuer  aaa  deed 
to  be  reoordt>d  in  the  county,  and  notice  or  thp  application  muat 
be  givtin  to  the  eltoriipy  of  po<*  pnrty  to  the  action,  and  if  the 
defendant  has  not  appfAred,  notice  niuat  be  given  to  bim  ner- 
sonaily. 


i  1428.  [AiB'd,  1IW7.1    Termii  bb^  be  Inpoaed. 

Upon  grunting;  the  ordpr  tijc  court  may.  in  its  discretion,  re- 
<1ilirc  the  indeniniturs  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reanonohle  expe[iM>s  at  the  defendant,  neces- 
xnrily  incurred  before  the  order  is  granted,  or  it  mny  impoae  such 
othpr  terniH  for  the  security  of  either  of  the  oriicinal  parties  as 
juatice  requires. 


I  1424,  [Am'd,  1HM7.]  When  iBdeBBllr  relBlcd  lo  part  et 
properly. 

If  the  iudcmnity  given  related  to  a  part  only  of  the  property, 
the  court  way,  in  a  proper  caae,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  t>e  siihRlitxleil  as  defend- 
autB  in  one  without  affecting  tile  other,  and  that  the  controversy 
in  each  action  be  limited  to  thai  piirt  of  the  property  io  respect 
to  n-hich  it  is  to  be  continued.  Where  xuch  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  againat  the  original  defendant. 
L.  18ST.  cb.  46S. 

I  1420.  (Ain'd,  IfWT.l  Appllontloa  nk»  oBcer  In  JdIdc4 
with  iBdemnltora, 

It  the  officer,  or  peraou  acting  by  his  command,  or  in  hla  aid. 
is  joined  as  a  defendant,  witli  nil  the  Indeniliitors.  he  may  apply 
for  nn  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  uefendunt  witli  one  or  more,  but  not  nil  of  them. 
he  may  apply  for  an  order  substituting  those  who  are  not  jniued 
n-ilh  him  as  defendnnts  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  aubject  lo  tlie  same 
provisions,  as  if  made  as  prescribed  in  section  1-1:!1  of  this  bc_ 
U  IRHT.  eh.  4GS. 

I  1428.  KHccI  ot  ttae  order. 

An  order,  made  ns  prcRcribed  In  the  last  five  sectionH,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
enceiil  HO  far  as  it  limits  the  controversy  to  particular  property. 
But  if  the  Hubstiluted  or  remaining  defendants  recover  judgment, 
they  arc  entitled  to  single  costs  only.  If  the  action  in  discnn- 
tiuued.  or  the  cNimnlaiul  dismissed,  a  new  action  may  be  brought, 
as  If  the  former  action  hud  not  been  broDcbt, 
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I  14ST.  lAm'a,  1887.1    OAcer  to  whom  iBdemaltr  !■  «■▼»• 
repaired  t»  clve  aonce  o(  action. 

Where  an  aiTlfon  !■  brought  in  h  cage  where  one  or  more 
persona  are  entitled  to  make  an  appikatlon  for  an  order  of  aub- 
stitntion,  or  where  one  of  more  persons  are  liable  to  be  aabstituted 
as  defendants,  as  prescribed  in  section  one  thonsand  fonr  hun- 
dred snd  tweatj-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  inatrnments  of  indemnit;  wbb  KiTen  can  not  maintain 
an  aotioa  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  aucb  an  application,  or  who  U  liable  to  be  but 
has  not  been  aubatituted  aa  a  defendant,  unlesa  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  peraon 
acting  bj  his  command  or  in  his  aid.  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  b;  default  Is  taken 
therein  either  to  attorney  or  aeveral  attorneya  whose  name  is 
or  several  namea  are  subscribed  to  the  execution  or  several  eieeu- 
tions  or  warrants  of  attachment  or  aeveral  warrants  of  attach- 
ment, or  persona)!;  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  Che  action  in  nhich  the  warrant 
of  sttachment  was  or  several  warrants  of  attachment  were  h- 
■ved,  or  to  one  ot  tbe  persona  who  executed  the  insttument  or 
inatrnments  of  indemuitf. 
I..  ISBT,  cb.  402. 

I  14S8.  9«ile  of  veraonal  propcrtrt  hoiT  nuidc, 

Penooal  property  muat  be  offered  tor  aale,  in  such  tots  and 
p«rr«l8,  Ba  are  calculated  to  bring  tbe  highest  price.  Except 
where  tbe  officer  is  expressly  authorised,  by  this  article,  to  sell 
property  not  in  his  possesBloti,  personal  property  shall  not  be 
offered  for  aale.  nnlesa  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 
3  B.'b.  3ST,  I  a  9  Bdm.  381),  imi]. 

I  14SB.  Xo«l«ea  o(  sale  to  be  D««led, 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
aale  of  personal  property,  by  virtue  of  an  execution,  must  be 
^Ten,  by  poating  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  the 
sale  is  made. 
Id.,  I  ai.   B»  3  T.  *  o.  310. 
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ARTICLB  THIRD, 


To  WbBt  ItKMhDlll   . 

14Sa.   BaDltj  of  ndempUon;  wlia'n 

Itaa    DlnclloD  to  be  Indoried  on  cibcuiidd. 

Notice   ot    »1b   of    real    propprtjf    bow    rlTeo 

Pmpsfty,   how  dsKTltwd   theraln.    P«it  aijr  be  sold. 

PoD«lty  tot  In-einUrtIr  tn  ule.  ^^ 

BlwrlH  K.  r    "'"'"* 


El^t  to  redeem  not  allKted  by  . 

To  whom  miniej  patd  upon  rsdemptlon. 

Omtlflote  of  niUirictlon  teqnlroi  to  aaect  .~. 
Wbet  (Tidence  ■  redeamlof  Jodgmeol  cndttor 


AKillOtlOD   OC  U 


I  1480.  To  Trliat  leameliald  propertr  (IiIb  srttole  ap»»mb 

The  exItiresBlon,  "  real  property  ",  aa  used  In  this  sod  the  mi^ 
ceedlng  article,  includee  leasehold  property,  where  the  leMM  or  Urn 
■MIgnee  iB  pofwesupd,  at  tlie  ttme  of  tte  aalfe,  of  at  least  flve  reua 
Jineipired  term  of  the  lease,  and  alao  of  the  baildioK  or  boUdliim. 
if  any,  erected  thereupon.  u>««iiii»», 

L.  ISST,  cfa.  M2,  I  1;  nibd  imaiulment*. 

I    1481.    Rral    propcrtr    l«eW    Is    tvmat,    wkaa    U*U«    •• 


Heal  property,  held  by  o 
another,  la  liable  to  levy  aa 
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upon  a,  jadgment  recovered  HKaiast  the  person,  to  whose  ■!■«  it  i 
■o  bpld,  in  a  case  nhere  it  Is  preacribcd  by  Iaw,  that,  by  recsM 
of  the  Invalidity  of  the  trust,  an  estate  TeitB  in  the  beoeflciaiT; 

._. ^_|  prQyjgJdj,  jg  p^(  otherwise  made  by  law,  (or  the  moae 

ing  it  to  his  debta. 
■BtiMInt«d  tor  3  B.  8.  M8.  g  ae  (3  Bdm.  SSI). 


•p«cial  proTision  is  not  otherwise  made  by  law,  (or  the  a 
mbjecting  it  to  his  debts. 
i«]Int«d  tor  3  B.  8.  MS.  g  36  ( 
I  148S.  Evmllr  of  E«deiwtlaii|  Irkea  aot  to  k«  salA. 


BDon  B  jodcment  recovered  for  the  mortKOge  debt,  or  any  part 
thereof. 

W.,  I  m- 

I  l-MS.  IMreetlm  to  be  ladoraed  on  exeeatlon. 

Where  an  execution  agalngt  property,  is  issued  upon  a  Jadg- 
nent,  specified  in  the  iast  section,  to  the  county  where  the 
Brartsaged  property  la  situated,  the  attorney,  ^  other  person  who 
•nbacribea  it,  must  indorse  thereupoa  a  direction  to  the  sheriff,  not 
to  levy  it  npon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  the  mortsaged  property,  and 
refer  to  the  booit  aad  page,  where  the  mortgage  Is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  th« 
Jndgment  debtor,  the  sheriff  must  retnni  It  wholly  or  partly  un- 
satisfied, as  the  case  reoulres. 

m.,  H  33  ind  S8. 

I  14a4.  [Am'd,  lese,}  Kotle*  »t  aale  •(  f«k1  ntowrtrt  bow 
Kfwtm. 

The  flheriS  who  sells  real  property,  br  virtue  of  an  execution, 
moat  prerlonaly  give  public  notice  of  tne  time  and  place  at  the 
sale,  aa  follows: 

1.  A  written  or  printed  notice  thereof  most  bo  eonspicuoasl; 
fastened  np,  at  li^aat  forty-two  days  before  the  i-ale.  In  tslee 
public  places,  in  the  town  or  city  where  the  sale  Is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  cil?  where  the 
pnqtetty  is  situated.  If  the  sale  is  to  take  place  in  another  town  or 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  urecediiiE  the  sale,  in  a  newspaper 
pnbliahed  Id  the  conn^.  or  published  in  an  Incorporated  village, 
a  part  of  which  is  witbiu  the  eoontn  if  there  is  a  newspaper 
pnbliahed  in  sucb  county  or  village;  or,  if  there  is  none,  in  the 
newQMper  nrinted  at  Albany,  in  which  legal  notices  are  reqnired 
to  be  published. 

Id.,  is*,  ani'd;  I..  tSM,  cb.  SOT.    ta  effect  ilij  13,  ISBS. 

I    14SB.   Pvopertr,   how   deaerlbed    tberela.    Pkrt    but   b* 

BOlO. 

In  «ach  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  mnst  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  tbe 
lot  If  there  Is  any,  or  ^  flome  other  appropriate  description.  The 
ralldity  of  a  sale  Is  mfe  aSfcted  by  the  fact,  that  the  property  aolii 
la  part  only  of  the  pMBirty  advertised  to  be  sold. 

liT  I  SB.  ««-d. 

I  l«se.  Fepalty  ItMr  -larcBVlaFllr  ■■  sale. 

A  aherUr  who  «ell»  «al  property,  by  virtne  of  an  execntton. 
wlthont  havinr  given  notice  thereof,  as  preacribed  !n  the  last  two 
aectkuw,  or  ouer^vlM  than  aa  prescribed  In  this  cliaptei,  forfeits 


gg  1437-40  REAL  PROPERTY.  e.  Ifl,  t.  2. ».  S 

one  tboniKDd  doUon  to  the  partr  iojared,  in  addition  to  tbe  dam- 
■(M  which  the  latter  Baitaiii*  thereby. 

1  B.  B.  MS,  I  ST. 

I   143T.   nanner  of  condvetlns  jMble* 

Where  real  property,  offered  for  anle  by  virtue  o(  an  execution. 
coDBista  or  two  or  more  known  lots,  tract*,  or  parceli,  eath  lut, 
tract,  OF  parcel  tnuat  be  aeparately  exposed  for  sale.  It  a  peraoQ 
who  is  the  owner  ol,  or  ia  entitled  by  law  to  redeem,  a  diatinet 
parcel  ot  the  property,  of  any  other  description,  reqairet  that 
parcel  to  be  ezpoaed  for  sale  separately,  the  sherlCF  mnat  expose 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  It  appears  to  be  neceasary  to  eell,  In  order  to  aatisiy  the 
execution. 

Id.,  t  S8,  *m'd.    Sh  4  T.  *  C.  6BI. 

I  1488.  ShcvlB  to  nak«  dnplleate  certlflealeii   at  mle. 

The  sheriff,  who  sells  real  property,  by  virtue  ol  an  execu- 
tion, must  make  out,  subscribe,  acd  acEnowledge  before  an  officer 
anthorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  coutaintuK: 

1.  Tbe  name  of  each  purchaser,  and  the  time  when  the  aale 

2.  A  particular  description  of  tbe  property  sold- 

3.  Tbe  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
M..  I  42.  iDi'd. 


duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliTer  another  lo  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certlficote  must  be  dplivered  to  each.  The  clerk 
must  Immediately  record  the  certiHcate  in  a  book,  kept  by  bim 
for  tbat  purpoRe,  and  must  Index  tbe  record,  to  the  name  of  the 
Judgment  debtor.  IIih  fees  for  so  doing  mnst  be  paid  by  tbe 
sheriCF.  as  part  of  the  expenses  of  tbe  sale. 
M.,  I  43;  and  L.   lgG7,  cb.  SO,  |  1  [4  Edm.  034),   rhhoIMiiIr]. 

I  property  iiat  dlTcnted 


The  riRbt  and  title  of  the  jiidBin. 


BofdlTy  1 


virtue  of  an  execution,  in  not  diveBted  by  the  sale,  until 

thfc  en>irtition  of  the  period,  within  which  It  can  be  i^eem«d,  as 

S-escrfbed  iu  this  article,  and  tbe  execution  of  the  ■heriff's  de«d. 
ut  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
In  pursaance  of  the  Bale,  the  nmnlce  iu  the  deed  Is  deemed  to 
bavo  been  vested  with  the  leKal  estate,  from  the  time  of  the  Male. 
And  if  tbe  title  of  such  grantee  or  his  asaijEns  is  adjudired  tor 
any  reason  or  cause  whntBoever  to  be  null  and  void  In  any  action 
for  that  purpose  brought  by  the  judgni'nt  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  paj  to 
■neb  grantee  or  his  awifms  the  sum  of  niouey  wbleh  was  paid 
Dvoti  the  sale  with  interpKt  from  the  time  of  the  sale  as  prescrllied 
in  this  article,  including  the  costs  and  exnenses  of  said  defMidant 
!■  ddfeDdlng  this  action  iu  which  sa<ji  Judgment  was  recovered,  to 
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be  adjusted  b^  a  Judge  of  the  court  in  which  said  action  ll 
brought,  Bud  iu  the  erent  of  pkuDtUTi  falliite  to  pay  auch  put- 
ehas^-moiity  and  exptfnsee  withia  the  time  afornaid.  uid 
title  «hall  be  valid  in  said  grantee,  and  in  case  aacb  judgment 
has  heretofore  been  recovered  and  an  appcul  has  been  tiiken 
therefrom  which  is  now  ponding,  and  bucL  juiigineot  shall  be 
affirmed  on  final  appeal,  ttie  aame  shall  have  no  force  of  effect 
anless  within  twenly  dajg  after  the  entry  of  Judgment  or  sffirm- 
ince,  the  praintiff  shalJ  pay  to  aucb  grantee  or  h!a  asBlgnx  the 
nim  of  moner  which  was  paid  apon  the  sale,  with  interest  za 
iforesnid,  JnclndinK  the  oasts  nnd  eipenses  of  tbe  defendant  as 
aforesaid.  In  prosecntlng  any  appeal  from  such  judgment,  and  ii) 
Ibe  event  of  plalntlff'a  failure  so  to  do,  said  title  shall  Ife  ralid 
in  said  srsntee. 
1  K.  8.  tTS,  i  «1  C  Edm.  SST),  im'd.  U  ISII,  eb.  Otl. 

I  1441.  RIvhts  of  liol«eT  of  tke  provertr  darlas  tutrr- 
■edlBte  prrlod. 

The  person  entitled  to  the  poBseasion  of  real  property,  sold  by 
rirtne  of  an  execution,  as  prescribed  In  tbe  last  secttoit.  may, 
duriag  tbe  period  therein  specified,  use  and  enjoy,  tbe  aame  as 
foUowa,  witboot  being  chargeable  with  committing  waste: 

1.  He  may  nae  and  enjoy  it  in  like  manner,  and  (or  the  lliie 
purposes,  as  it  was  used  and  enjoyed  before  the  ssle,  doing  no 
permaaent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdirisiou  does  not  permit  an  altera- 
tion in  Ibe  form  or  structure  of  the  bnlldina;  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry:  but  bo  is  not  entitled  to  a  crop,  growing  thereon,  at 
tie  eipiratioD  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  necea- 
saiT  repa'^Mon  of  a  fence,  building,  or  other  erection,  whidi 
was  thereu[)on  nt  the  time  of  tbe  ssle. 

5.  If  he  actually  occupies  tbe  land  sold,  he  may  take  uacessary 
fire-wood  therefrom  for  use  in  bis  household. 

3  B.  S.  lao.  I  a  (2  Bflm.  MT). 

I  144S.  OrAer  to  wrei'sat  waste)  whea  BBd   ho'w  BrvlIcA 

If,  at  any  time  during  the  oeriod  allowed  for  redemption,  tbe 
judgment  debtor,  or  any  other  person  In  possession  of  the  property 
•old,  commits  or  threatens  to  commit,  or  makes  preparation  for 
eommitting  waate  thereupon,  the  anpreiae  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
connty.  In  which  the  proi)orty,  or  any  part  thereof,  is  aitnated, 
may,  upon  the  application  of  the  purchaacr,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts. 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
eommittlnK  waete  upon  the  property. 

Id..    II   33  *nl   M.    RHnolidated. 


I  1448.  ProeeedlBKa  to  ponlsk  violation  »t  the  order. 

if  the  person,  against  whom  sach  an  order  is  ("ranted,  commits 
waate  in  yiolaiiou  tbereof,  after  the  service  upon  faltn  of  the 
order,  with  a  ccpy  of  the  affidaTit  upon  which  it  was  granted,  tbe 
court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  ao 
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order,  reqairiug  him  to  show  catue,  at  a  time  and  place  tberein 

^edfied,  why  he  ihonld  n*'  "■ f-^— • 

1  R.  8.  SM,  H  as  iiKl  2a. 


>,  it  MLtlifactorilr 

tfie  former  order,  the  court  or  judge  may  either  , ,  ^ 

prescribed  by  law  for  the  puuishmeiit  of  a  contempt  of  >  court 
of  record,  other  than  a  criminal  cootempt:  or  may  grant  a  wai^ 
rant,  directed  to  the  sherlH  of  the  county,  recttJnx  the  former 
order,  and  the  vioiHtioa  thereof,  and  commanding  ue  sheriff  to 
commit  tbe  wrong-doer  to  close  coDGneneat,  for  a,  term  specified 
therein,  not  mora  than  one  year.  A  person  thns  committed  can- 
not be  admitted  to  the  Ulierties  of  the  jail. 
ld„  n  ST  sod  28,  coSBllditaa. 

I  J.44S.  Haw  warrant,  etc,  aaverBCdad. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
hj  an  order,  in  tbe  discretion  of  the  court  or  Judge  committing 
him,  upon  his  eiecutlng,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  h  sum  fixed,  and  with  anreties  ' 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  aoplicant,  or  his  assignee,  or  other  rqire- 
seatative,  may  recover  agBlUBt  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  hla  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  pro«»ea- 
ings,  a  snm,  fixed  by  tbe  conrt  or  jadge. 

td„  I  2S,  im'a. 

1  1440.  IVkea  aad  kow  real  vropertr  sold  aaar  h«  re- 
deCBtid. 

Within  one  year  after  the  sale  of  real  property,  by  rirtne  of 
an  execution,  a  person,  specified  In  the  next  section,  may  redeem 
It,  by  paying  to  the  purchaser,  his  executor,  admlnls^tor,  or 
assignee,  or  to  tbe  sheriff  who  made  the  sale,  for  the  nse  of  the 
person  so  entitled  thereto,  the  sum  of  money  wlilch  was  paU 
npon  the  sale,  with  interest  from  the  time  of  Uie  sale,  at  the  rate 
of  ten  per  centum  a  year. 
3  R.  8.  STO.  1  U  <2  Edm.  S8t),  ini'd,    Be<  S  T.  &  C.  140. 

I  1447.  Bt  whfna  aneb  redeaivtloa  asay  be  aaadA. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  hiB  heir,  dcTisee,  or  grantee,  who  has  acquired,  by  Inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  lie  redeemed;  or,  in  a  case  specified  in  section  14o8  or 
14ro  of  this  act,  to  a  portion  thereof. 

Id..  I  M. 

I  1448.  Baeb  redcBaptl«B  avvUs  tke  sal*. 

Upon  payment  1>eing  made,  by  a  person  entitled  to  reJefr 
real  property,  as  prescribed  In  the  last  two  sections,  th»  sale  of 
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the  1^ 
they  r 
1  B.  S.   >T0.  I  4».  *m'd. 

Real  property,  hoM  by  Tirtue  of  an  CTecution,  which  remalna, 
at  the  expiration  of  oae  y«ar  after  the  sale,  auedeeDied  by  the 
penon  or  persoiiB  entitled  to  redeem  it,  sa  preacrlbed  In  the  laat 
three  aectioiiB,  may  be  redeemed,  within  three  monthi  arter  the 
expirBtliiu  ol  the  year,  by  the  i^«ditors  8pe<ufled,  and  upon  the 
term!  and  In  the  manner  pretcribed,  in  the  (oltowing  aectioua 
of  thia  article. 

Id.,  I  M,  nnoddltd. 

I  14SO.  IVkat  ■■■■  t«  b*  pBid,  stflf  Trban  aradltor  >«• 
deeasB. 

In  s  case  apeclfled  in  the  laat  aaction,  •  creditor,  liaTinK  in  Ua 
own  name,  or  aa  execntor,  administrator,  aaaiguee,  tnutee,  or 
otherwiBe,  a  jadgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  tinie  before  the  expiration  of  fifteen  montha  from  the 
time  of  the  aaJe,  which  ia  a  lien  npon  the  real  property  aold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whlcli  wai 
p«id  npon  the  sale  thereof,  with  interest  at  the  rate  of  mtM 
fis  centum  a  year  from  the  time  of  the  tale,  and  execntinr  a 
eertUcate  «f  aatiafaction,  as  preMribed  in  iectlon  1463  of  tMt 
act. 

M.,  1  St.  u  iiB'd  br  L.  U4T.  tt.  410.  ||  1  iDd  2  «  Edn.  eSd,  SSI). 

I  14B1.  Rcdeaiptloa  by  BMOtber  er editor  from  «  vedeem- 
tam   er«4it*r- 

Whwe  a  creditor  has  redeemed  real  property,  as  prescribed 
In  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  parcbaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  as  follows: 

1.  He  mnst  reimburse  to  the  first  redeeming  creditor,  bis 
ezecvtor.  administrator,  or  aaaigiiee,  l~a  sum  paid  by  him  to 
redeem  the  proi>erty,  with  interest  at  the  rate  of  aeTen  per 
ceDtmn  a  year,  from  the  time  of  his  redemption. 

2.  He  miiat  execute  a  certificate  oF  satisfaction,  relating  to 
hia  Judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do.  i 

3.  If  tbe  judgment  or  mortgajEe,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
•econd  creditor,  the  aeeoud  creditor  mnst  also  pay  to  the  first 
creditor,  the  sum  specified  In  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  Interest  at  the  rate 
of  aeren  per  centum  a  year,  from  the  time  of  his  redemption: 
wilesB  the  first  redeeming  creditor's  judgment  or  mortga);e  bad 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  thp  latter  need  not  pay  any 
part  of  the  sum,  apecifled  in  the  certificate. 

Id.,  I  n.  ui'd. 

f  14KS,  m,f  wbea  aeeoBd  rcdecBilBC  creditor  bu  tb« 
vvlov  Ilea. 

Where  tlie  Hen  of  the  second  redeeming  creditor's  Judgment 
or  mortgage,  Is  prior  to  that  of  the  first  redeeming  creditor's 
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Judgmcut  or  mortgage,   so   tbBt  the  former  rede«n»,   without 

pnyicg  the  sum,  specified  in  the  latter'*  certificate  of  aatiEfaction, 
the  latter  may,  without  executing  another  ccrtilicBte  of  BStU- 
factioD,  ngaiu  redeem  from  the  former,  or  from  aay  BUbaequent 
redeeming  creditor,  in  a  caae,  where  be  wonld  bare  been  eatitlad 
to  redeem.  If  liia  first  certificate  had  not  be«n  executed;  and  he 
baa  the  aame  ri^hta^  with  req>ect  to  any  creditor  redeeming 
from  him,  as  if  hla  first  certificate  had  been  executed,  when  lie 
made  hia  second  redemption. 

i  141^  Subaet^acnt  red^mptlsna  br  (rt1t«r  orcdltDFV. 
A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
Bcdbed   in  the  last  four  sectioni,   mar  redeem  from  the  second 
or  any  other   creditor,   who  has  redeemed,   In   the  manner,   and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sectiana. 

a  B.  B.  sn.  I  M. 

I  I4S4,  'Wliea  are4lt«r  ia>r  redeem  mtt»r  CttecB  aaoatka. 

A  creditor,  nbo  might  have  redeemed  within  flfteen  monthi 
after  the  sale,  as  prescritied  in  the  last  four  aectioDB,  may  re- 
deem from  any  other  redeeming  creditor,  Blthoug:b  the  fifteen 
months  bare  elapsed;  provided,  that  he  tbtia  redeems  wtthUi 
twenty-four  hours  after  the  laat  previous  redemption. 

L.  IBtT,  <^h.  410,  (Att  ot  i  i,    ua'd. 

1  14W.  Whea  redeapMaK  aisat  he  mad*  >t  ■hcriCa  •««•. 
A  redemption,  made  by  a  creditor,  ou  or  after  the  laat  day  of 
the  fifteen  months,  must  be  made  at  the  BfaeflFs  office  ol  the 
county.  The  aherlff,  or  bis  nnder-sheriff,  or  a  deputy-sheriff,  In 
bii  iH'halt,  must  attend  at  the  sheriCTs  ofliee,  for  that  purpoie, 
on  the  laat  day  of  the  fifteen  months,  and  on  each  day  thereafter. 
In  wbicit  a  redemption  can  be  made,  during  the  time  when  the 
Bheriff*a  office  is  required  by  law  to  tie  kept  open.  In  the  abaenee 
of  the  sheriff,  the  redemption  may  be  made  br  paying  the  necea- 
sary  money,  and  delivering  the  necessary  papera,  to  the  ondtf- 
aheriff,  or  to  any  depnty-aheriff,  present  at  the  sheriffs  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  exi^red, 
and  he.  or  hia  under-sheriff,  or  a  deputy-BberiS  anthoriied.  In 
hJB  behalf,  to  receive  the  neceaBory  money  and  the  neeeasary 
paperH,  is  not  present,  the  money  may  bo  paid,  and  the  ^pen 
may  be  delivered,  tt)  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy- sheriff  of  the  latter. 

I    1486.    OrlBliuil    parchnaeF    maT   redeem,    iTlie>    atao    B 

If  the  purehaaer,  at  the  execution  sale,  of  property,  which 
can  be  reaccmed  by  a  creditor,  as  prescribed  in  this  article.  Is 
also  a  creditor  of  the  judgment  debtor,  and  as  anch  could  redeen 
from  a  purchsflpr,  or  n  redeeming  creditor,  he  may  afall  blmsHf 
of  his  Judgment  or  mortgage,  to  redeem  from  any  other  redeeto- 
Ing  creditor. 

S  B.  a.  ST2.  }  GT  (S  Edm,  SBT). 

I  MBT.  Creditor  m«T  redeem  «KBiB  iiMde*  Baotkev  JbAk- 
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itptat  w&tch  the  execution  waa  iBHQ9d,  to  redeem  the  propertj; 
nor,  except  &a  otbenvise  aputinlly  preBcribod  ia  this  aiticle,  can 
a  creditor,  who  has  once  redeemed,  avail  himaelf  of  the  aame 
jadKinf^iit  or  mortgage,  to  redeem  atcain.  But  if  either  haa 
another  indgmeDt  or  mortsagei,  which  iroiild  entitle  him  to 
redeem,  he  ma;  aTail  himself  thereof  for  that  purpose,  in  tbe 
aame  xovmer  ajid  on  the  aame  tetmB,  as  an?  other  creditor. 

2  R.  B.  ST3.  I  SS.  iDi-il. 

I  1-408.  Ilc4eiiiptlOB  kr  persoa  entitled  to  redeem  part. 
Where  a  pereon,  nho  has  an  absolute  title  tu,  or  a  judi^ment 
or  mortKaKc,  which  Is  a  lien  upon,  h  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
hr  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchnser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  If  his 
title  or  li«n  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  pnrehaBer,  only  tfaa  part  or  parts  thtis  separately  sold. 
In  which  hia  distinct  parcel  Is  included.  (See  {  1482.) 

SnbaUtnt*  tor  3  B.  8.  ST3.  H  G^  lod  ES;  fitcndAl  In  Ita  iDplIcUloIi. 

I  X4SS.  BcdcHpUom  bx  wrBers  at  aadlvldcd  aluuea. 
Where  two  or  more  persons  own  undivided  ahnrea,  as  Joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  tij 
Tirtae  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
baa  been  separately  sold;  each  of  thera  mny  reflcem,  from  the 
pnTchaaer,  as  prescribed  in  sections  1448  nnd  1447  of  this  act, 
the  ahare  or  interest,  bclonclnK  to  him,  by  paying  n.  part  of  tha 
^mrchase-money,  bid  (or  the  propprty,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  Interest,  proposed  to  be  redeemod,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  toRCther 
with  Interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

>   B.   fl.  371,   I  48. 

I  1480.  Id-i  kr  creditors  ksvliia  llena  an  andlTlded  ahKres. 
Where  the  judgment  or  mortsage  of  a  creditor,  entitled  to  re- 
deem,  ia  a  lien   upon   an  undivided   share,   speciSed   in   the   last 
section,  he  may  redeem,  from  a  pvirchaiier,  that  undivided  share. 


by  paying  him  the  same  proportion  of  the  pnrchase-inoney,  which 
the  owner  must  have  paid  to  redeem  it.  as  preseribed  in  the  Inst 
Bet^on;  or  he  may  redeem,  from  a  prior  redeemin):  creditor,  the 
entire  property  redeemed  by  the  latter,  with  lihe  effect  and  in  the 
same  manner,  as  If  his  lien  attached  to  the  whole. 

Id.,   I  U,    im'S. 

1  1461.  HIarkt  to  redeem  aat  Kleoled  %r  ■sreemeut. 

The  sheriff,  the  purehaaer,  the  indtmient  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  acreenient  or  other  act,  in  any  manner 
impair  or  preiiidiee  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  i4«s.  To  wliaiii  moneT  paid  apOB  redenptlon. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 


be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  i« 
to  be  redeemed,   his  eiecutor,  admlnlatrator,  or  sMignee;  or  H 
may  be  paid,  for  the  use  of  the  peraoD  m  eatltled  thereto,  to  the 
eheriCF  who  made  the  sale. 
a  B.  8.  STS.  mrt  of  I  es. 

I  1498.  CerMfloKte  of  aatlafBcttoB  reqalred  to  *K*ct  re- 
AeBptlan  by  creditor. 

The  certificate  of  satisf action,  reanired  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
ackoonledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reaaonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  dne  thereupon;  and  muet  Htale,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  In  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  oaid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sberlfF;  in  whic^b  case,  the  certlScate  must 
alBO  be  delivered,  at  the  tinie  of  the  pajmeut,  to  the  sheriff,  who 
must  file  it  in  the  county  cleric's  oBice,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  fmmedintety  after  the  execu- 
tion and  recording-  of  the  deed,  mnst  enter,  in  his  docket,  the 
satisfaction,  or  partial  aatlaraction,  of  a  judgment,  specified  Id  a 
certificate  so  filed,  as  required  by  law,  when  a  jadgment  is  col- 
lected, by  virtue  of  en  eiecutioo.  If  a  mortgage,  specified  in  the 
certificate,  ia  recorded  in  his  office,  he  miiKl  cancel  and  discharge 
the  mortgage  of  record.  If  it  is  eatisSed  by  the  certificate;  or.  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
•atlsfaction,  upon  tbe  record  thereof.  If  tbe  property  mortgaged 
ia  situated  in  a  county,  in  which  there  ia  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  io  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minnte  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  tbe  ser- 
vices specified  in  this  section,  must  be  paid  t>y  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  htm  the  amount 
thereof,  before  the  deed  is  delivered. 

I    14S4.  IVhiil    evidence  «    reateeinlHK  JadsmeB*  er editor 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  proa- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
In  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  tbe  docket  of  the  judgment,  under  which  he  claims 
the  r^ht  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Bach  assignment  of  the  judgment,  which  is  necessary  to 
establish  hla  right.  An  assignment  so  filed  or  delivered  mnst  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  tbe 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unlesH  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act.  in  which  case,  a  certified  copy  thereof 
mast  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  agent.  Mating 
truly  tbe  snm  remaining  unpaid  on  the  judgment,  at  the  time  ot 
claiming  the  right  to  redeem. 

9  B.  B.  S7t,  I  SO,  wltti  ■m'ta. 
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I  148S.  Id.t  u  to  n>artB*ae  orcAltw- 

la  order  to  entitle  a  creditor  bj  mortgrase  to  redeem  real  prtm- 
erty,  as  prescribed  in  this  article,  be  mnst,  when  be  redeeini,  file 
ID  the  connt7  clerk's  office,  or  deliTer  to  the  BberifC,  the  tollowlaf 
eTideace  of  hii  right: 

J.  A  cop7  of  the  mortgaKe,  under  which  he  claims  the  right  to 
redeem,  dul;  certified  by  the  clerk  or  register  ol  the  county. 

2.  Knch  aaatgnment  of  the  mortgage,  which  la  necCBSary  to 
eatablish  bis  right,  ackoowledsed  or  proved,  and  certified,  as  pre- 
•cribed  in  the  last  aection  for  an  asBlgnment  of  a  Jndfrment,  unleaa 
it  haa  been  recorded;  in  which  caae  a  certified  cop;  of  the  record 
most  be  filed  or  delivered. 

3.  An  affidavit,  made  by  faim,  or  by  hia  attorney  or  agent,  atat- 
ing  tmly  the  anm  remaiDlng  nnpeid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

I.,  lase.   eh.  tl2B,  I  1  (4  Edm.  634),   amd. 

f  J^SO.  Id.t  •*  to  cxeeator  or  >dBBlBlMr«tor. 

In  either  of  the  casea  apecified  in  the  loat  two  aectiona,  if  the 
peraoD,  proposing  to  redeem,  claims  to  be  entitled  so  to  do.  by 
rea*ou  of  bis  being  an  executor  or  admlnlatratilr  of  a  peraon,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy   of  hia  lettera  testamentary,  or  letters  of  BOminlatration. 

U..  nbd.  3,  eIt«ld>^d, 

I  1467.  OMeem  to  keep  tHtpcra  opea  to  imipeetioai  itIi*b 
to  •■•   tkem. 

The  alieriff,  to  whom  one  or  more  paper*,  speciQed  in  the  Uat 
foor  aectiona,  are  delivered,  must  keep  tbem  open,  at  all  reaaon- 
abLe  times  during  the  period  allowed  for  redemption,  to  the  in- 
asectioD  of  ali  persons  interested.  He  must  have  all  Uioae  papers 
At  the  aherifTs  office,  at  the  timet  when  he  is  required  to  attend 
thereat,  for  the  paryose  of  euablins  creditors  to  redeem,  aa  pre- 
Bcribed  L>y  law;  and  he  most  file  them  in  the  coanty  clerk's  office, 
within  three  days  after  the  eiecutioD  of  the  deed. 

f    l«a8.   Vlfkea   rsOamptloB   takes   rHeot. 

A  redemption  by  s  creditor  is  effected,  only  when  he  has  paid 
all  the  mone/,  required  to  be  paid,  and  filed  or  delivered  all  the 
papeta,  required  to  be  filed  or  delivered,  aa  preacribed  In  thia 
article,  and  a  waiver  of  any  of  those  reqnirements  is  void,  as 
against  a  person  who  is  entitled  aubsequently  to  redeem.  Where 
a  redemption  is  tbna  effected,  it  vesta  In  the  redeeming  creditor 
alt  the  rlgbt,  title,  and  interest,  which  the  purchaser  acquired  by 

I  14A9.  Oertlfl<!Kte  to  be  clven,  when  Fedemptlon  made. 

Where  a  redemption  is  made,  as  prescribed  In  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a.  paper  Ir 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execnte  and  deliver,  to  the  person  paying  the  moopy  or  delivering 
the  paper,  a  certificate,  stating  ail  the  facta  which  transpired 
before  him,  with  respect  to  the  redemption. 

L.  ]S4T,  ck.  410.  I  a  (4  Edm.  0311.  ani'd. 

I  14TO.  Oertlfleate  nar  ■>«  aokaawledved  aad  resorded. 

Soch 
in  like 
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property  is  uituHtoil.  The  recording  thereof,  in  the  office  o(  the 
clerk  or  register  of  that  county,  io  the  hook  for  recorditig  deeds, 
has  the  same  effect,  as  against  subsequent  purchaaers  and  io- 
cumbiaaeerB,  aa  the  recording  of  a  convey acce. 

U  J84T,  cli.   410,   i  6,  »m'il. 
'   I  1471.  [Am'd,  1880.]    When  nnd  br  wkom  ci»TeT>Bee  ta 
he  excenled. 

Immediately  after  the  eKpiratiou  of  fifteen  months  from  the 
time  of  'sale;  except  where  a  redemption  has  beep  made  on  the 
laat  day  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiration  of  twenty-fonr  houra  from  the  laat  redemp- 
tioni  tbe  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  peraons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  om- 
■Ignee.  The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

a  R.   S.  Sra,    i  ez,   aia'd  to  sccord  wltb   L.   1B4T,  cb.  410.   |  4;   U  IBSt. 

I  I4T2.  To  wliom  conTFrKacc  to  be  esecBted. 

It  any  part  of  the  property  remains  unredeemed  by  a  creditor 
It  must  be  conveyed,  by  the  slierlfC,  to  the  purchaser  upon  tie 
■ale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assitinee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemo- 
tion,  or  haji  executed  any  other  assiRnment  of  bis  rbcht,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  tie  conveyed  to  the  lost  assigaee. 

L.  188a.  ch.  ISB,  part  of  |  1  (4  Edm.  S£I).  ■■  im'd  by  L.  IMI,  cb.  llfl,  |  1 
(T  Mm.  BO). 

I  14T3.  'When  coBveyBnee  aude  to  execBtor  •*  admlB- 
iMtratsr)  efleot   thereof. 

Where  a  peraou,  entitled  to  a  deed,  dies  liefore  the  delivery  of 
the  deed,  the  sherlfl  must  esecute  and  deliver  the  deed  to  his 
.  executor  or  administrator.  The  property  so  conveyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  devlBcea  of  the  decedent. 
subject  to  the  dower  of  his  widow,  if  there  is  one:  bnt  it  may  he 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  sama 
manner  as  land,  whereof  he  died  seized. 

!  R.  S.  3T4,  II  ea  and  04  (2  Edm.  3S6>.  fooKlld£t«l. 

I  1474.  AsBlsBment  nBst  be  BokasTrledsted  BBd  Sled. 

Before  an  assignee,  or  his  executor  or  administrator,  la  entitled 
to  a  deed,  hb  prescriln?d  in  the  Inst  two  sections,  each  assigniQent. 
under  which  tTie  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  sitnated,  and  must  be  filed  In  the 
oCBce  of  the  clerk   of  that  county. 

L.    less.   eb.    IBS,    I   £    (4    Edm.   623).   ani'd. 

■  Tb*  v*rt  "  the  "  onlltted  Id  aivntnlDC. 
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I  1479.   Caarr-ali'eria  or  ascceuor  to  Met,  If  akerlS  ai«B. 

Where  a  sheriff  dice,  Is  removed  from  office,  or  becomeB  other- 
niee  diBqaaliti«l  to  bM,  at  auf  time  afli^r  making  a  gale  o(  real 
property,  by  virtue  of  an  eiecntion,  the  property,  or  a  dieUnct 
parcel  th^not,  may  be  redeemed,  by  paying  tiie  necessary  money, 
and  delivering  tlie  oefTesBary  papers,  to  bis  nnder-iheriff,  who  muat 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  jiidEiiient  debtor,  his  heir,  deTiiee.  or  grantee. 
If  the  under-Bheriff  also  dicB,  ia  removed  from  office,  or  becomes 
otherwise  disqualiGed  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  aad  delivering  the  neeesBary  papera. 
to  the  sheriffs  successor  In  office,  who  must  also  eiecute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriffs  successor,  as  the  case  requires,  possesseB  all  the 
powers,  aad  Is  subject  to  all  the  duties  and  liabilitleB,  of  the  sheriff 
who  made  the  tale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceediuRS  relntiuK  thereto;  and  each  proTt- 
siou  of  law,  regulating  those  proeeeilings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  spplicobie  to  his  under-sheriff  or 
saccesBor.  This  section  applies  where  a  sale  waa  made,  either 
before  or  after  this  act  takes  effect. 

SabsUtate  for  1  B.  8.  RT4,  11  60,  06  ud  ST  [a  Bdm.  B8S),  and  L.  IBST,  eta. 
IM,    I   1    (7   Mm.   60). 

I  14Ttt.  MoBcr  nay  b*  paid,  ^tc,  la  sBder-alierlM,  a* 
de»Bt7-afe«rlff,  wko  a  old  prsperty- 

Where  real  property  is  sold,  by  virtue  of  an  eiecation,  by  the 
nnder^heriff  or  a  deputy  sheriff,  la  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  In  this 
article,  at  any  time  before  the  iast  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  nader-sberiff  or  deputy  •sheriff,  who  made  the  sale. 

I  147T.  ApplIeatlOD  of  this  arttele  to  b«I«  Kt  coroaer,  mt 
pern  on  aweclKllT  ap  pointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  on  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  138b  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  bad  been  hoIcI  by  the  sheriff,  eicept  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  IsBt  day  of  the 
fifteen  months  from  the  time  of  the  sale,  mufit  be  paid  to  the 
officer  who  made  the  sale:  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  he  delivered  to  the 
sheriff,  for  the  purpose  of  efFecting  the  reilemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  be  is  no  longer  in  office:  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay" 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  nfter  a  sale  by  the  latter. 

2.  The  provisions  of  section  14.'i5  of  this  net.  apply  to  a  re- 
demption. apoiL  a  sale  made  as  prescribed  in  this  section;  and 
ibe  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redempUofl 
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niAT  be  effected,  m  prescribed  In  that  Bection,  tor  radenqitloii 
in  a  case,  where  the  term  of  office  of  the  aberlff,  who  made  the 
■ale,  haa  expired. 

I  147B.  Id.)  vrhcre  eoronvr  or  peraOB  apyoIntcA  dies,  et«. 

If,  when  the  period  tor  redemptloa  expire*,  a  coroner,  «r  a 
persoQ  special  1?  appointed,  bj  the  court,  who  has  sold  real 
property,  by  Tirtne  of  an  execntton,  !■  dead,  or  has  been  removed, 
or,  in  the  caie  of  a  coroner,  if  he  !■  do  longer  in  office,  the  court 
iQQBti  upon  the  application  of  a  peraon  entitled  to  a  de«d,  appoint 
a  peraon,  to  execute  the  deed  accordlnKlr- 
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The  purchaser  of  real  propertr,  lold  by  rirtue  of  ao  ezecntkn, 
his  heir,  deriaee,  giaatee,  or  BBslsoee,  vbo  \t  evicted  from  the 
poss«Mioii  thereof,  or  againat  whom  judgment  Is  rendered,  In 
an  action  to  recOTer  the  aame,  may  recover  the  purchaae-moner, 
with  intereat,  from  the  peraon  for  whose  benefit  the  property 
was  sold,  where  the  Judgment  was  rendered,  or  the  eviction 
occorred,  in  coDsequence,  either: 

1.  Of  hoj  irregularit;   in   the   proceeding!   concerning  the 

2.  Of   the  iadgment,   upon   which   the   executioo   was   laaaed, 
beiiv   vacated  or   reversed,    or   set   aside  for  irregularitr,   or 
error  in  fact. 
3   R.   8.   sn,   I  «  (3   Edm.  38S).   r*iiMd«U*d. 
I  1480.  KsBcdT  of  jKABBCBt  ercdilar  tkCPe«»on. 

Whwe  final  judgment  ie  rendered,  against  the  defendant,  in 
mo  action  specified  in  anbdivlsion  first  of  the  last  section,  the 
judgment,  br  virtue  of  which  the  sale  was  made,  remains.  In 
hiH  favor,  valid  and  efFectual  against  the  judgment  debtw 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  por- 
poae  of  collecting  the  sum  paid  on  the  sale,  with  tntereet-  He 
mar  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incnmbrancer  by  mortgage,  judgment,  or  otherwise,  wha«« 
title    or   whose   incumbrance   accrued,    before    the    actual    levy 

U.,  i  e«,  im'd. 

I  I4M1.  CoatrlbatloB  betwcea  owners  of  real  vr«v«rtT. 

Where  the  real  property  of  two  or  more  i^crsona  la  liable  to 
satisfy  a  Judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  ezecn- 
tion  IsBoed  upon  the  Judgment;  the  penian  so  aggrieved,  or  his 
executor  or  administrator,  may  maiotain  an  action,  to  compel 
a  jutt  and  equal  contribution  by  all  the  persons,  whose  real 
propertv  ought  to  contribute  as  prescribed  in  the  next  section 
but  on^. 
M..  i  TO.  .m-d. 


tuning  an  absolute  title  to  a  distinct  parcel  of  real  proper^. 


gS  1488-86  CONTRIBtmOH.  c.  l«,  tt.^i 

sold  by  vlrtae  of  an  esacutioa,  redeeoiB,  aa  presoribed  lit  aeetiaii 
1458  of  tbis  act,  tbe  property  sold,  or  any  part  or  parta  thereoC 
aeparatelr  Bald,  which  iDclude  hia  property;  be  mw,  in  Uk» 
manner,  maiataia  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  tho«e  who  own  the  residae  of  tbe  property  thua  redeencd, 
S  B.  8.  STE.  I  Tt.  im'd. 

I  14SS.  OFder  o(  contrlbntlOB. 

Where  an  sction  ia  brought,  as  prescribed  in  the  ls«t  two  sec- 
tiou,  tbe  real  property  la  liable  to  contrlbntion  in  the  followlnf 

1.  If  it  compriaea  different  undlTided  eharea  or  distinct  parcela, 
wbich'  haye  been  coikveyed  by  the  judgment  debtor,  titer  *re 
liable  In  sncceaelon,  commencinK  with  the  portion  laat  con*«Ted. 

2.  If  it  compriaea  different  undivided  aharea  or  dlatinct  pareela, 
which  have  been  aold  by  virtue  of  two  or  more  executions,  tber 
are  liable  in  euccea^lon,  commencing  w\th  the  portion  w>id  noder 
the  laat  and  youngeat  judgment. 

3.  If  it  compriaea  different  undivided  ahares  or  diatlnct  parcela, 
Bome  of  which  have  been  conveyed  by  tbe  judgment  debtor,  and 
some  of  which  have  been  aold  by  virtue  of  one  or  more  execuUons, 
they  are  reapectlTCly  liable  in  aucceaaion,  according  to  the  order 
!u.j  .^  .t.  «_.  ._j J  .....ji -;..■__  J  q(  (jjjj  aertion. 

I  1484.  CoDtrlballoB,  how  eaforcea  br  mCBtta  ot  orlslaal 

For  tlie  porpose  of  enforcing  contribntioD,  as  prescribed  in  the 
Ikst  section,  the  coTirt,  in  wbich  the  actton  ia  brought,  mar,  ftBd  )□ 
a  proper  caae,  mnat,  permit  the  plaintiff  to  nse  the  orlslitat 
Jadgment,  and  to  collect,  by  an  execution  ieaned  thereupon,  oat 
of  any  real  property  subject  to  the  lien  thereof,  the  anm  whidi 
ouKht  to  be  contributed  by  that  property.  For  that  puipoae,  tbe 
lien  of  the  original  judgment,  upon  that  real  property,  vrhu 
preserved,  as  prescribed  in  the  next  section,  contlnnea,  for  tlie 
term  prescribed  In  aectiona  12B1  and  12fi5  ot  thig  act,  to  tbe 
extent  of  the  sum,  which  ought  to  be  lo  contributed,  notwitb- 
standing  the  payment  made  by  tbe  party  seeking  contribatlon. 

Id.,  I  n.  ani'd. 

I  1480.  Reanlaltei  to  preserve  tke  lien. 

Tba  Uen  of  the  original  judgment  may  be  preaerv^d,  «•  pre- 
scribed in  the  last  section,  by  filing,  In  the  clerk's  ofBce  of  th* 
county  where  the  real  property  :a  aitnated.  within  twenty  days 
after  the  payment,  for  wbich  contribution  Is  claimed,  an  amdaTlt 
in  behalf  of  tbe  person  aggrieved,  stating  tbe  sum  paid,  and  Ida 
claim  to  nae  the  judgment  for  the  reimburaement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specifled  in  the 
next  aectlon.  But  the  lien  in  not  preserved,  as  against  a  grantee 
or  mortgagee  In  good  faith,  for  a  valuable  consideration,  wlt3iolit 
notice,  and  before  the  entries  are  actually  made. 

Id..  I  71.  am-d. 

I  1486.  Bntrj'  nvon  the  doolut. 

'  On  filing  the  affidavit  and  notice,  tbe  clerk  mnit  make,  opon 
the  docbet  nf  the  jndmnent.  an  entry,  stating  the  snm  paid,  uad 
that  tlie  judgment  is  claimed  to  be  a  lien  to  that  amount    Wber« 


cm  (.».&.  4  CONTRIBUTION.  §  MM 

tt  It  dtdrcd  to  preacrre  the  lien,  upon  propprtf  sitDated  in  two 
or  B»n  conntiea,  a  nmilar  affidsTft  and  notice  mnit  be  Bled  wltb, 
aid  ■  fimllar  eotry  made  by  tbe  clerk  of  each  coiutf . 
t  ■.  1.  nik  I  n,  ua-i. 


b,Gooylc 
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TiTu  nx. 

XzMiution  agaliut  the  paraon. 

We.  1«8T.  lo  wb*t  CMM  •TMntkon  omj  bs  Inud  ■(■IbM  tte  pcnoa.  ! 

1488.  Id.:   (Olnn  ■  womin, 

IMS.  WbaD    oxvcnUop   ■fiknit   proptrty   moit   b«   flnt  IsiDad, 
IMO.  BlsmlUDKiat  ■iccntlona  not  (Uowid  anlHt  pnwaru  uid  tarwim.    < 
1401.   Id.;    when  deblor  hM  b«D   UkcD. 
laa.  New  UHaUoD  B»r  lani  after  MMp*. 
I4fl8.  Id.;    wli«n  debtor  d]«ft  ebirfsd   In  «i*rutltrii, 
14M,  Id,;  wbcD  creditor  dlKbarfcs  debtor  ittBr  thin;  iAja. 
14(S.  N«w  axecntlOB  Dot  to  be  •Btuccad  iciilait  nil  pmpartr  aaU,  Mtk 

I  148T.  IB  what  eaaea  exeeatlOB  mmr  be  ■■•■Ml  asala^ 
th*  p«ra»B. 

II  be  enforced  hj  EiecutioD.  as  prescribed 
I  act,  au  execution,  b  gainst  Xae  person 
o(  the  judgment  debtor,  ma;  be  isaiied  thereupon,  inbject  to  the 
exception  speciGed  in  tne  next  lectlon,  in  either  of  the  foDowlDf 

1.  Where  the  plalntlfTB  right  to  arrest  the  defendant  depends 
npon  the  nature  of  the  action. 

2.  [Au'd,  1ST».]  In  any  other  caae,  where  an  order  of  amat 
haa  been  Kranted  and  executed  in  the  action,  and  if  it  was 
executed  agalnat  the  judgment  debtor  where  it  haa  not  been 
vacated. 

O.  Pm.,  lint  two  aenteiKea  ot  |  tSS. 

I  1488.  [Am'dU  187S.]    Id.)  ■■>!■■«  s  TrnaMU. 

But  an  execution   cannot  be  funed    against  the  persoD    of  a 
woman,  unlesa  an  order  of  arrest  has  been  granted  and  execnted 
in    the   action,    and,    if   it   was    executed    agalDBt    the   Jadgment 
debtor,  haa  not  been  racated. 
IT.*  O.,  Addenda,  10. 

I  14SS.  Wkam  exeoBtioB  asBlBst  yrBpcvtr  Knat  !>•  flsat 

lBSB«d. 

Unless  the  judgment  debtor  is  actually  confined,  wltboot 
haTtng  l>een  admitted  to  the  liberties  ol  the  Jail,  hj  Tirtne  of  bb 
execution  against  hie  person,  isHUed  in  anotner  action,  or  of  bb 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
en  execution  SKaiuat  bis  person  cannot  be  issued,  until  an  ex««i- 
tion  against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  Htate,  the  exemtton 
aKalost  hia  property  most  hate  l*een  issued  to  the  conntr  where 


I  14M).  SIniBltaBCOBS  ezeCBtlOBa  sot  allBwe*  Bvalaat 
pvopertT'  BBd  yeraoB. 

An  execution  agaloat  tbe  person  of  the  judgment  debtor  cannot 
be  isBued,  witliout  leave  of  the  coart,  while  an  execatlon  aninst 
hia  property,  isaued  in  the  same  actloD,  remains  nnretanted;  and 
an  execution   against   his   property   cannot   be  iaaued,   wltlMmt 


THE  PERSON. 


S  K.    8.  804,  f  S  (3  HdOi.  >77), 

I  14B1.  IA.I  when  debtos  &■■  been  takan. 
Wbere   a  judgment   debtor   has   beva   taken,   and    remaluB   in 
ciutody,  by  virtue  of  an  eiecntion  againgt  his  person,   another 
«xecatioa  cannot  be  luued,  in  th«  same  action,  againat  his  oer- 
ton  or  his  property,  except  in  a  ease  Hpe«ially  preaeribed  by  Kw. 

M..  I  t. 

I  1402.  Sew  eseoatloB  nar  Isanc  att«T  ea«Bpe. 
If   A   jadgment  debtor  escapes,   after   having   lieen   taken,   Iv 
Tirtne  of  an  ezectitloD  agftinst  his  penon,  be  may  be  retaken, 
by  Tirtue  of  a  new  execntion  against  bis  person;  or  an  exeeatian 

against  bis  property  may  be  isaued,  as  if  the  ( ""    ' — '^~" 

of  which  he  

been  talcen. 

M-.   I  8. 

I  14SS.  Id.|  irhaa  «ebtor  die-  eharaied  In  vxeeatlaB, 
Wbere  a  judgment  debtor,  who  bas  been  taken  by  Tirtne  of 
aa  execution  against  bis  person,  dies  while  in  cnatodj,   a  new 
eseCTiiion  against  his  property  may  he  issued,  as  if  the  exeea- 
tian, by  Tirtaeof  which  "■ ■->— -   •---■  »- j  —<■•- — » 

his  having  been  taken. 

1  B.  8.  MS.  I  28  (3  Bdm.  381).  Bectlou  28  sod  SO  an  In  |  IMS,  post 
ke  H  »80.   13«>.  'BU. 

I   14S4.  Id.t  whcB   creditor  ohar«es   debtor   >ner  thlrtr 

At  any  time  after  a  judgment  debtor  has  remained  In  custody, 
by  Tirtne  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sherlfl 
a  written  notice,  requiring  blm  to  discharge  the  judgment  debtor 
from  custody,  by  Tirtne  of  the  c* edition.  Whereupon  the 
aherifF  mast  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  npon  the  judgment;  but  after  his  dlBcharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  bad  been  returned, 
without  hia  having  been  taken. 

L.  18ST,  cb.  *X7.  1  1,  ■msDdlnc  2  B.  B.  M,  f  IT  (2  Edm.  M). 

I  1400.  Kew  eieenttoB  aot  to  be  •Bfovoed  aVBlBSt  real 
vroperty    aold,    ete. 

A  new  execution  against  property,  issued  In  a  case  speclBed 
In  the  last  two  sections,  cannot  be  enforced  against  an  Interest 
in  real  propnty,  including  a  chattel  real,  whicb  was  purchased 
in  g€>od  faith,  from  the  Judgment  debtor,  after  the  recovery  of 
die  Judgment  npon  which  It  is  issned;  or  which  was  aold  br 
virtue  of  an  execution,  Issued  npon  a  previous  or  subsequent 
Jadcment 


D,mi,.=db,  Google 
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CHAPTER  XIV. 


Special  ProTltioas  Regrulating  Actions  relaUns  to 
Property. 


TITLS  L 

Aotioiu  rriAtmg  to  >«*1  property. 

I«  1.  Actios  to  ncoitr  ml  prortrtj. 
3.  ActloB  for  Hrtllton. 
1,  Action  (or  dower. 

6.  ActloD  to  comiwl  tbo  ditcrmlutlon  of  i  clilm  to  ml  t«iftrtj. 
e.  Actlw  tor  wul«. 

5.  Action  for  *  DuMDce. 
.  Otber   •cllom   relitlnj    to   reil   projj*rt7. 
S.  PioTtaloo*  ipiilleaM*  to  Itro  or  mora  of   Iba  HttOBa  «piiLiaia 

thU    title. 
10.  KtWcdt*    1b    action*    or    pncwdlDca    InTolTliw    a    tttla     to    ■ 


ARTICLE  FIRST. 

Action  to  recover  real  property. 


IMS.   A«*UlK  K 

IMW.  «1io  mar 
IBM.  Wh*n    «oi 

IBOd!  Action  xji 


Id.;   UK   of   jjroiwrt;.    whea   get   oS   iintner    rrol. 
Propeitr  rlaloj^d  1b  artlon;  how  dMrrlSeil  In  mmplili... 
HotloD  *m  iilalndir*  atlomor  (a  pcodlKa  bin  aatlwtttr- 
Ifill.  Ordrr  thrrcnpon. 


>D-paTBiant  ot 


deftadaat,    aaliiKt    to 


nKlnrn  of   pUltilltri   mate. 
I'hen   ailTereot  pertoiu  ncc«M  t. 

drivd  after  trial   ot  laiM  of  ta> 
mad. 

■  of  diuMiitr. 


lui.  EWnain  r 


c.  14,  t.  1,  ».  1  REAL  PBOPEBTY.  gg  l«a-15M 

I  I'M*.  in*l*tlS  Bar  recoTcr  d»n>*Kea  with  th*  tos*. 

In  BD  Bction  to  recover  real  property,  or  the  poMesBion  thereof, 
tbe  plaintiff  mar  demand  in  liU  complaint,  and  In  a  proper  case 
retOTer,  daiDBges  for  witbbotding  the  property. 

N«ir  In  fono.     Sh  Oo.  Olr.  Proc.,  |  *M.  lobd.  B;  06.  Proc.,  I  IBT,  nML  % 


I  X'WV.  n«nU  u«  yjroata  i 

Th<Me  danugea  indncle  the  n 
use  and  occupation  of  the  property,  ' 
recovered  by  the  plaintiff. 


ud  «G  (a'^dm.  US).    8«  I  lau,  ««L 


1   I'MS.  Mortantace  BKBast  mMlBtala  aetlaa. 

A   mortKaEee,  or  his  aBalgnee  or  other  represeotatlve,   caniiot 
maiutain  anch  an  action,  to  recover  the  mortgaged  premisee, 
IK.    B.   B12,   I  ar  (2  Um.  321). 

t   b«   nalntnlBed   fni 

Such  an  action  can  not  b«  maiDtaUwd  in  a  caac  where  an  ac- 
tion for  dower  may  be  maintained,  as  prescribed  in  article  third 
Df  this  title;  or 

2.  Where  in  any  city  the  real  property  .consist  of  a  atrip  of  land 
not  exceeding  sis  intiea  in  width  upon  which  Ihi're  stands  the 
exterior  wall  'it  a  building  erected  ptirUy  ui^un  rniid  Ktrip  and 
partly  npon  the  adjoining  lot,  and  a  buildinu  has  been  erected 
upon  land  of  the  plaintlll  abutting  on  the  siiM  irall,  unless  said 
action  be  commenced  nilhln  one  j-ear  after  the  completion  of  tbc 
erection  of  sacb  Wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hnndi-ed  and  niDety-eight.  Bui  an  action  may 
be  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  darnngcB  by  reason  of  the  erection  of 
euch  wall,  and  upon  the  sntlsfattion  of  the  Judjtment  for  snch 
damages  the  title  of  the  plainlllf  to  snch  Atrip  of  land  shall  thereby 
be  tranaferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  In  posses- 
ainn  of  such  lands  shall  be  deemed  to  hiive  an  cnflement  in  said 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
■land,  and  no  longer,  and  in  case  of  the  destruction  of  such  wall 
the  owner  of  snch  strip  shall  have  the  aame  right  to  take  or  re- 
cover the  poawasion  thereof  as  if  snch  wall  had  never  existed. 
MilMDLMrti  L-IMHeh.  117.    IncOMtaapt.  t,lM. 

I    1900.    Icpakrate    aetlaa    ky    JolKt    tenant    or    tenaBi    iBi 

Where  two  or  more  persons  are  entillcd  to  the  posscHsion  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  jdT  maJalain  such  an  action,  to  rL'covcr  bis  or  their  un- 
divided itEiares  in  the  property,  in  any  cuse  where  such  an  action 
might  be  maintained  by  all 

I    ISOl.    [AWa,    isax.]    Graatee    of    taada    keld    advonelr 
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anc*,  ander  which  he  claim*,  to  yoid  bocftni^  the  property  «>ii- 
veyed  was  held  sdversel;  to  the  grantor.  The  plaintiff  mnat  be 
allowed  to  prove  the  facta  to  bring  the  case  within  thU  aectioB. 
In  BDcfa  HU  action  a  jndjiinent  aKainst  the  pUintUI  shall  not 
«waid  coat*  to  the  defendant;  but  where  the  defendant  ia  mtitled 
to  costs  BB  prescribed  in  aeotion  three  thousand  two  hundrsd  Mid 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plalntilTB  name  may  be  compelled 
to  pay  the  same  as  preacribed  In  section  three  tbonsijid  two  hnn- 
dr^  and  forty-aeren  of  this  act, 
Co.  Frw..  I  111;  1  B.  B.  TS9.  t  1«7  (1  Bdm.  em. 

I  1B02.  Asalnat  irliaHi  Kellan  to  Itr  ItrOBcM. 

Where  the  complaint  demanda  Judgment  for  the  Immediate 
possession  of  Uie  property,  it  the  property  is  aetnally  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  actfaKi.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  aome 
person  exercising  acta  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commeucemeDt 
of  the  action. 

3  R.  S.  sot.   I  1  (1  Bdm.  312). 

I  IBOS.  'Who  aaar  »e  J«tB*«  •>  defcaduita. 

In  either  of  the  cases  specified  In  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  posaesaion  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
rersioner,  or  otherwise  adversely  to  the  plainUIT,  may  be  Joined  as 
defendant  In  an  action  therefor. 

Sea  Co.  Pn>c.,  1|  lis  idU  IMO. 

I  1604.  Wben  action  mar  fte  ItronBfet  for  aBa-»BTBieBt 
at  rent. 

When  six  months'  rent  of  more  Is  In  arrear,  upon  a  grant  le- 
•erving  rent,  or  upon  a  leaae  ot  real  property,  and  the  grautor  or 
lessor,  or  his  heir,  devisee,  or  aseignee,  haa  a  aubaistlng  right 
by  law  to  re-enter  for  the  taJlure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-eutry  on  the  property. 

]  B.  a.  HB,  I  w  (X  Bdn.  BU). 

I  ISOR.  Id.|  when  rlKbt  of  re-entrr  ia  reaervrd  for  want 


.^ jatisfactiou  of  rent  dne,  the 

re-entry  may  be  made,  or  sn  action  to  recover  the  property  de- 
mised or  graoted,  may  be  maintained  by  the  grantor  or  leasor,  or 

his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  nay- 
ment  of  the  rent;  provided  the  pluintifF,  st  leaat  fifteen  daya 
before  the  action  is  commenced,  servcB  upon  the  defeudsnt  a 
written  notice  of  hi*  intention  to  re-enter,  personally,  or  by 
leaving  tt  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  haa  no  dwelling-house  on  the  premises, 
whereat  a  person  of  snltable  see  and  discrelion  can  be  found, 
by  posting  It  in  a  consiicuons  place  on  the  premlsea. 
1^  IBte,  cb.  IT4.  I  3  [4  Bdm.  4S2J.  am-d. 
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1  use  AatlDB  asatnat .  teaBBt,  irkca  proeeedlBSB  to  ba 

At  aay  time  before  flo&l  JudKinent  for  Ibe  plaintiff  Is  rendered, 
>nd  ihe  JndrmeDt-roIl  Is  filed,  la  an  action  brought  aa  preBcribed 
m  either  of  the  last  two  sections,  the  defendant  may  paj  or 
lender  to  the  plaintiff  or  hla  attorney,  or  pa?  into  court,  all  the 
mt  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

iMBftU*  2  K.  8.  BUG,  I  8!  {S  Bdm.  BB). 

I  tKW.    U.t    MBCBBt   •(   rest    !■    armr    to    be    stated   IB 


In  SDcfa  an  artion,  a  yerdlcl,  report,  or  dedsion  In  fnror  of  ths 
plaintiff,  moat  fix  the  amount  of  rent  in  arrear  to  the  plaintiff 
•f.  If  jad^ment  is  taken  bj  defanlt,  the  amount  thereof  must  be 
sscertsined  by  or  nnder  the  direction  of  the  court;  and,  In  either 
esse,  tt  must  be  stated  in  the  judgment. 

I  U08.  M-i  wheB  »«a»aslaB  !•  be 

At  any  tjme  within  six  months  after  p ,..^ 

(WBided  to  the  plaintiff  in  such  an  action,  has  been  delivered  tt 
bisi  br  Tlrtue  of  an  eiecntion  issued  upon  a  Judgment  rendered 
thcfria,  the  defendant,  or  any  person  who  has  succeeded  to  his 
iatemt,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
*ho  was  not  In  possession  when  final  judgment  was  rendered, 
■ay  pay  or  tender  to  the  plaintiff,  or  bis  executor,  administrator, 
a  attorney,  or  may  pay  into  conrt,  for  the  use  at  the  person  so 
Mtilkd  thereto,  the  amonat  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  «U 
otfan  chSLises  incurred  by  the  plaintiff. 
1 B.  a,  fiwt.  I  n  (S  Wd.  B31). 

I  IMW.  Tke  •»■*«. 

Within  three  months  after  making  the  payment  ar  tender,  the 
penon  who  made  it,  or  his  representative,  may  apply  to  the  conrt 
I*r  an  onler  that  possession  of  the  property  be  ueliTered  to  him; 
sad  thereupon,  npon  proof  «f  the  facts,  and  payment  of  the  sum 
4ae  br  reason  of  rent  accruing  since  the  Judgment  was  rendered, 
sod  Qpim  compliance  with  all  other  terms  to  be  co:nplied  with  by 
the  grantee  or  lesaee,  to  the  time  of  the  application,  the  court 
Mat  make  an  order,  directing  that  possession  of  the  proper^  be 
•MlTerrd  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
wiifaont  any  new  grant  or  lease  thereof,  according  to  the  terma  of 
tke  oriciMil  grant  or  lease.  Notice  of  the  qaplication  must  be 
wrred   npon   the  plaintiff's   attorney. 


I  IKIOl  M.I  BSB  of  pra«ertr,  wbeB  act  oS  aSBlBat  seat. 

It  poaBesaion  of  the  property  recovered  has  been  delivered  to  the 
pi^tiff.  by  virtue  of  an  execution  Issued  upon  a  judgment  in  the 
■clira.  the  order  most  provide  for  settinR  off  the  sum  which  the 
^iotiiir  has  made,  or  which  be  might,  without  wilful  neglect,  have 
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«ompI«lat.  ' 

The  conplHint  muat  describe  the  property  claimed  vith  commoD 
cerUinty,  oy  Betting  lorth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  in  any.  or  in  some  other  appro- 
pHnte  maonen  so  that,  from  the  description,  posaesaioo  of  the 
property  clslmed  may  be  delivered,  where  the  plaintiff  is  elititled 
thereto. 

1  B.  a.  S04.  I  S  (1  Bdiii.  SU).  ud'd.    Bn.  bIm,  |  14SB,  ant*. 

I  ISO.  ItotloB  tor  plMlntlCii-  •ttorBCT'  tv  >«>«■««  Us 
■ntliorlt)'. 

A  defendant,  in  an  action  to  recorer  real  property  or  the  possea- 
sIoQ  thereof,  may,  nt  any  time  before  aDsnerlii);.  npon  an  nffidarlt 
that  evidence  of  the  authority  of  the  plnintilTB  atloruey  to  com- 
mence the  action  has  not  been  servt^d  upon  him,  apply,  upon 
notice,  to  the  court  or  Judge  thereof,  for  an  order  <UrecliiiK  the 
attorney  to  produce  such  evidence. 

ADHBdUif  and  muolliUtlnt  H  IT  lad  IS,  1  a.  8. 

I  1B18.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  moat,  in  a  proper 
case,  make  an  order,  requiring  the  plaintifTa  attorney  to  produce, 
as  directed  therein,  evidence  of  bb  authority  to  oonuneuce  the 
action,  and  staying  all  proceedings  therrio,  on  tbe  part  of  the 
plaintiff,  until  the  evidence  ie  produced. 

Id.,   i  IS. 

I  1B14.  HlTldeBC«  of  aslliOTltr> 

Any  written  request  of  the  platntlff  or  bis  agent,  to  the  idaintiff'a 
attorney,  to  commence  the  action,  or  any  written  reco^iUion  of 
bis  authority  so  to  do.  verified  by  the  affidavit  of  the  attorney,  of 
any  other  competent  witnesa,  is  suffident  presnmi^re  cvldeuce 
ot  such  antbority. 

w.,  I  30. 

I  IBIS.  IVkcB  oBBtCT  to  b«  prOTad. 

a  tenant  In  common,  or  a  joint 


that  he  and  one  or  more  ot  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  of  nora  other  defendaiits 
possess  other  parcels,  in  severalty  or  jointly,  the  cotu-t  may,  In  Its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  auch 
terms  as  justice  requires,  direct  that  the  action  be  divided  into 
as  many  actions  as  ore  ueceasary.  If  the  action  is  uot  so  divided, 
and  it  a;>pearB,  upon  the  trial,  that  the  slleeation  is  true,  the 
plaiutiS  must,  before  the  evidence  is  closed,  elect  against  which 
defendant  ot  defendanta  he  will  proceed;  and  a  judgment  dlaniia*- 

at^e  complaint  must  tbereupou  be  leudered,  in  favor  of  On 
er  defendants. 

H.,   I  30,    tn  nbaUDse. 
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I  ISIT.  VBi«  Immt  ae^Hoa  a««Ilae<. 

Tbe  last  Bectlon  doee  not  applj  to  a  case,  where  two  or  more 
deffndanta  occnp7  ditTereiit  apsrtniects  in  a  bnlldln;.  Id  eac)i  a 
case,  in  an  action  to  recoTt^r  tbe  building  and  Ita  mrtflatre.  the 
plaintiff  is  entitled  to  Jadsment  jointly  BKalnat  all  the  defendants 
vho  are  liable  to  him. 

I  IBIS.  IFkaa  plalartlfl  Kay  recover  asalsBt  ena  deCeaA- 
■■t  Bvkleat  tB  rlBhta  of  otkvrs. 

Section  1G18  of  thia  act  does  not  apply  to  a  case,  where  one  at 
more  defendanta,  anawn^ng  aa  therein  preacrlbed,  bokl  under 
another  defendant,  and  the  plaintiff  electa  to  proceed  acainst  tlie 
latter,  aubject  to  tbe  rights  and  ioterests  of  the  former.  In  meh 
a  eaae,  the  proceedlnn  againut  the  defenclant  so  answeriiw  must 
be  atared  imtil  final  indgment;  and  If  the  phiintiir  recovers  final 

edgin^nt  agaioat  the  defendant,  nnder  whom  they  hold,  the 
dgment  operatea  aa  a  transfer  to  the  plaintifl  of  that  defendant'i 
right,  title,  and  interest,  and  the  costs  ol  tbe  defendant  or  defend- 
anta  m>  anawering  are  in  the  dfacretion  of  tbe  Conrt 

I  Ml*.   Terdlat,  «te.,  to  atate  nalare  of  plalntira  eatale, 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  apecified  in  this  article,  amst  specif;  the  estate  of  the 
plaintiff  in  tbe  property  recoTeted,  whether  it  is  in  fee.  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  apedfylng 
tbe  duration  of  the  term,  if  the  estate  is  leei  than  a  fee. 

I  IBSO.   BnplraHoB  »f  plalBtUTa  title  ftafoFe  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  In  this 
article,  explrea  after  the  commeucemADt  of  the  action,  but  l>efoTe 
the  trial,  and  be  would  have  been  enlrtled  to  recoter,  but  for  the 
expiration,  tbe  Tcrdict,  report,  or  deciBlon  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  ludgment  for 
hia  damages  for  the  withholding  of  tbe  property,  to  tne  time  when 
Ua  right  or  title  so  expired. 

S  B.  a.  Me.  i  U  (3  Bdm.  310). 

I  irai.  AbateHient  of  «cU*a. 

Tbe  provisions  of  title  fourth  ot  chapter  eighth  of  this  act,  a« 
appliea  to  an  action  specified  in  this  article,  are  subject  to  the 
qnalificatioQ  that  the  court  may,  in  Ita  discretion,  proceed  as  pre- 
BOlbed  either  in  that  title  or  in  the  next  two  sections. 

BabaUtntBd  for  U.,  |  33,  uhI  L.  ises. 

I  ISa^  Aetloa  to  tie  divided,  wkca  dICeaeat  versoaa  aae- 
■«■>  to  dlCeveat  pareala. 

Where,  apon  tbe  death  ot  a  party,  dlflerent  persona  snoceed 
to  tlie  decedent's  title  to.  or  Interest  in,  dlfl!erent  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  reauirea.  direct  that  the 
actioa  be  dtvlded  into  as  many  ectlons  ns  are  necessary;  and 
that  the  ancceaaor  to  the  title  or  interest  of  the  decedent,  to  or 
tn  eaeh  dlatlnct  parcel,  be  substituted  aa  plaintiff  or  defendant, 
■a  the  caae  reqnlres,  in  an  action  relating  thereto,  t 

I  IMK.  n.)  vrA«a  dlMercBt  persoaa  aaoeecd  to  real  proi^ 
ortT  aad  to  renta  «sd  vroStn. 

Where  the  plaintiff  aeeks  to  recover  damages  for  withholding 
the  property,  and,  npon  the  death  of  a  party,  different  persona  anc- 
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(»ed  to  th«  dec«d«iit'i  risht  or  IkbiUty  for  tbote  damafe*.  wid  to 
hli  title  to  or  Interest  In  the  pnqtertr,  the  court  may,  opoa  motiMi 
made  npOQ  notice  to  the  pnsons  to  be  affected,  and  upon  «nch  terma 
aa  justice  reQnirea,  direct  the  fiction  to  be  divided  Into  two  actUna, 
one  to  recoYer  the  poiBeBsioii  of  the  property,  with  the  renta 
and  profits  thereof  accruinjt  after  the  decedent's  death,  the 
other  to  recover  the  damagea  accruing  before  his  death;  and  that 
(he  snceeiior  In  Interest  of  the  deeedent  with  resiiect  to  the 
canse  of  action  in  each  ftctlon,  be  mbstltnted  as  plftlnttlT  or 
defendant  therein,  aa  the  case  requirea. 

aabsUtntiid  Iw  9  S.  B.  «1.  i  M  (2  Bdo.  MM. 

I  153M.  BSect  ot  JodKneat  rendered  after  trial  of  laaii« 
a(  laot. 

Except  In  a  case  where  tt  ia  otherwise  eipreaslj'  prescriljed  in 
thi«  act,  a  final  iudgnient  In  an  action  specified  in  this  article, 
rendered  npon  the  trial  of  an  issue  of  fact,  is  conclusire,  as  to 
the   title   established   in    the   action,    upon   each    party    against 


3  B.  B.  SOa,  I  Se  (1  Earn.  SIT).  >*  am'd  b7  !•.  IMX  cb.  t». 
I  1535.  Mew  trial  nar  be  arraated. 

The  court,  at  any  time  within  three  years  after  such  a  judg- 
ment is  rendered,  and  the  jndgment-roJl  ia  filed,  upon  the  applica- 
tion of  the  party  agaioat  whom  it  was  rendered,  his  heir,  devisee, 
or  asiignee,  and  upon  payment  of  all  costs,  and  all  damages, 
other  tJian  for  reota  and  profits  or  for  use  snd  occnpatlon, 
awarded  thereby  to  the  adverse  party,  must  make  an  onler 
vacating  the  judgment,  and  granting  a  new  trial  In  the  acdcn. 
The  court  npon  a  libe  application,  made  within  two  years  after 
the  second  final  judgment  is  rendered,  and  the  judgment-roil  ia 
filed,  may  make  an  order  vacating  the  second  judgment,  and 
Kranting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that 
jnstice  will  be  thereby  promoted,  and  the  rights  of  the  parties 
more  satisfactorily  ascertained  and  eatablishc^.  Not  more  than 
two  new  trials  shall  be  granted  under  thia  section. 

Id.,  I  31,  un'd  br  L.  1878,  cb.  392.     See  H  1200,  1640. 

I  ISBO.  Effect  of  JadKneat  br  defaalt,  etc 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  ape^ 
Bed  in  this  article,  otherwise  than  npon  the  trial  of  an  Issue  of 
fact,  is,  after  the  eipiration  of  three  years  from  the  filing  of 
the  judgment-roli,  conclusive  upon  the  defendant,  and  every 
person  claiming  from,  through  or  under  falm,  by  title  accruing, 
either  after  the  judgment-roil  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  is  filed  in  tfae  proper  eoanty  clerk** 
office,  as  prescribed  in  article  ninth  of  this  title.  But  within 
five  years  after  the  Judgment-roll  is  filed,  the  coart,  upon  the 
application  of  the  defendant,  his  heir,  devisee,  or  Asaigneev  uid 
npon  payment  of  all  coste  and  damages  awarded  to  the  plaiotiH, 
mast  make  an  order  vacating  the  judgment,  and  granting  ■ 
new  trial,  if  It  is  satisfied  that  justice  will  be  thereby  pronmted. 
and  the  rights  of  the  rartiea  more  sfttiatoctorUy  aacertaidM 
and  eatabliehed;  but  not  otherwise. 


Id..  I  m.  «« 
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f  1II2T.   Id.)  cieeptloii  la  bucb  •!  AlaaUlltT- 

In  K  csB«  Miecified  in  the  last  a^tioa.  if  tht>  defendant  ia,  at 
the  time  of  tne  Gling  of  the  jndgment-roll,  either 
1.  Within  the  age  of  twenty-one  yeara;  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  ezecntlon  npon  coo- 
Tlrtioa  of  a  criminal  offence,  for  a  term  leas  than  for  life; 

The  time  of  snch  a  dieabilit;  is  not  a  part  of  the  three  yenra, 
«Ii«cffied  Id  the  laat  aectlon:  lint  such  a  defendant,  hii  hrir, 
derUee,  or  aaalgnee,  may  commence  an  action  for  the  recoTery 
of  the  real  property  claimn),  at  any  time  within  three  yean 
aftw  the  disability  ceaaes;  but  not  afterwarda. 

3  R.  S.  MS,  I  3».    8»,  llK,  II  MB,  S06  and  Iltt.  ■«•. 

f  1BS&  Vh*  laat  tkrce  scetfsBS  qaBlIlled. 

The  last  three  aectlona  are  not  applicable,  where  the  action  Is 
fouDded  upon  an  allocation  of  rent  in  arrear;  or  in  a  case  to 
which  section  44Q  of  this  act  Is  applicable. 

8m  H  MS  BDd  UMS.  ante. 

I  ISaS.  PoBsesslsB  B*t  to  b*  ckBnced  by  TB««tlaB  of 
J«<VB>«>t,  •xeept,  ctfl. 

Where  the  plaintiff  has  taken  poaseasion  of  real  property  by 
Tlrtue  of  a  final  judgment,  bia  posaeaalon  shall  not  be  In  any 
way  affected  by  the  vacHtlng  of  the  judgment,  except  aj  pre- 
■eribed  In  section  1626  or  section  1526  of  this  act.  In  auch  a 
case,  if  the  defendant  thereafter  recovers  final  judgment  In  the 
action.  It  mnst  award  to  him  tbe  restitution  of  the  posseaaion 
of  the  property:  and  he  may  have  an  execution  therenpon  for 
the  delirery  of  the  poaaesalon  to  him,  aa  if  be  was  ploinUA 

Id.,  f  41,  ami]. 

I  isao,  BtUchcb  oa  aew  trial. 

B  prescribed  in  this  article,  the  de- 

'  in  defence,  which  he  might  show 

r  tbe  poseeaaion  of  the  property,  U  lie 

n  m  tne  actior 

M.,   I  i2. 

I  IBSl.  DaBBK«  reaavcrablei  set-oS  by  defeadaBt. 

Id  an  action,  brought  as  prescribed  in  this  article,  tbe  plaintiff, 
where  he  recoTera  judgment  for  the  property,  or  possesalon  of 
the  property,  is  entitled  to  recoTer,  aa  damages,  the  rents  and 
profits,  OT  the  Talue  of  the  nae  and  occupation,  of  tbe  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  impTovementa 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  nnder  whom  he  dalmji,  while  holding,  nnder 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  mnst 
be  allowed  to  the  defendant,  in  redaction  of  the  damages  of  ths 
plaintiff,  bat  not  beyond  the  amount  of  those  damafea. 


D,mi,.=db,  Google 
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ARTIOLB  SBOOIID. 

Aation/oi  partitbm, 

VrtMi  101011  IOC  partlUOL  a*j  ba  brauiU, 

Id. :    br    reawlDdermui. 

Id.:  br  an  tnrint. 

Gnudlm  *d  litem;  tew  appMBted. 

Wlwn  nelr  mu  loalnUIn  bcUoii  tot  frtltlaa  of  d 

Wbo    miiBt    be    HFtlca. 
Whn    in>*    ba    aude   p«ttl««. 
tiaiUu  II 


Compl.^h 

luoe*  Di  

lutulocutMT  JuacDieiii 
I>*RU1    partluon:     wl 

AppolBtnMnt  ot  commli 

Id.;  wben  to  rnaka  part 
PartltfciD;  how  mide. 
PioilatoB    wbsn    than 

OnnflrmliiK  or  Hltlair  ■■ 
PlDil  jDdjPornt  on  leii 


' '^^t 


Dull  o 
Moner  .»  u^ 
Application  t 
FarmoBt  at 
Bsle'of'dow" 
Parctu»r  lo  I 


TJSr 


I  ^perti 


propertT  tn»  tbenfram. 


IB  at  infint,    C9miiiltt««  o 


loaatle,  •to. 


f  IDSa.  TVIieB  BctloB  tar  ti«r>itlaa  mar  b«  bronsAt. 

Where  two  or  more  persouB  hold  and  are  to  pOBBession  of  real 
properir,  as  joint  teuauta  or  as  teoantH   In  common,   in  whtd« 
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either  of  them  has  an  estatp  of  inherltan«>,  or  for  life,  or  for 
jr^ars,  any  one  or  more  of  them  may  nsintaiD  an  sctioa  for  tb« 
partition  of  the  pn^ierty,  according  to  the  reapectiTC  rights  of  the 
percouB  intereited  th4!reiii;  and  for  a  sale  thereof,  if  it  appears 
tiist  a  partition  thereof  CAnnot  be  made,  without  Bret,t  prejudice 
to  the  ownera.  . 
Z  R.  B.  81T,  I  1  '<a  Edffl,  sat),  >in'd.    B«  Bak«  <B,  OS. 

I  IBSS.  [Am'd,  188T.]    Id.|  Ity  reBUlB«erBaa. 

Wbere  two  or  more  peraoni  hold  bm  joint  tenant!,  or  aa  tenanta 

— 3n,  a  vested  remainder  or  reveraiun.  any'o"""  —  ~ "' 

J  ntaiatAiu  xn  action  tor  the  iMttilion  vi 
which  it  atCacbea,  accordioK  to  their  res] 
therein,  subject  to  the  Interest  of  tiic  person  holding-  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  coaseut  iii  writing,  to  iDe 
acknowledged  or  nroTed  and  certiticd  in  lilie  manner  atf  a  deed,  fo 
be  recorded  by  the  peraoil  or  persons  owning  and  holding  such 
particalar  estate  or  estates;  and  it  in  auch  bd  action  It  aball 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  uinst  be 
diamiased.  The  dismletal  of  the  complaint,  as  herein  provided, 
■ball  not  affect  the  right  of  any  party  to  bring  a,  new  action,  after 
the  determination  of  such  particular  estate. 
L.  IBST,  ch.  flss. 

I  IK34.  Id.)  by  •>  lafant. 

An  action  for  the  partition  of  real  property  ehall  not  be  brought 

Kan  infant,  except  by  the  written  authority  of  the  surrogate  of 
i  county  in  which  the  property,  or  a  part  thereof,  Is  litDSted. 
The  authority  shall  not  be  given,  unless  the  anrrogate  la  satisQed, 
by  affidavit  or  other  coropcteiit  evidence,  that  the  interests  of  the 
infant  will  be  promoted  tiy  bringing  the  action.  A  Judgment  for 
a  partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 
the  court  Is  satisfied  that  the  interests  at  the  infant  will  be 
promoted  thereby,  and  that  fact  Is  eipressly  recited  in  the  Judg- 

U  1SS3.  eb.  zn,  U  1  ua  i.  im'd. 

If  1CW>  Onardlaa  »*  litem}  ban  cpviiated. 

A    guardian   ad    litem   tor   on    infant   parly,   in  an  action  tor 
partltlOD,  can  be  appointed  only  by  the  court. 
Id.,  stHl  1  B.  s:  SIT.  I  3  It  Mm.  3»n.    S«,  ■!■<>,  I  ffl,  aDte. 

I  ISSe.  [AiB'd,  1SS4.]    flecnrltr- 

Tbe  security  to  be  given  by  the  guardian  ad  litem  for  an  Infant 
party,  in  ojx  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  end  one  or  more  auretiea,  aa  the 
court  directs.  In  a  aun  Gied  by  the  court,  conditioned  for  the 
faithful  disijiarge  of  the  trust  committeil  to  him  aa  guardian,  and 
to  render  •  iust  and  true  account  of  his  gunrdianahip.  !o  any  court 
or  place,  when  thereunto  required.  The  bond  mast  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  tbe  execution  of  hi* 
dntiea;  and  it  cannot  be  dispensed  with.  fUtbongh  be  ii  the  general, 
gnardun  of  the  inbnt. 

3  a.  B.  SIT,  U  >_iiid  *  (2  Mn.  S3S),  un'd;  L.  1884,  cb.  40«.  Im  Bab  «. 
40B"' 
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I  IBsr.  WIi«B  h«lr  mar  m«I>*>Ii>  ><!tlaii  f«r  partition  cf 
deviaeA  ypopertr. 

A  perton  cUimlng  to  be  entiUed,  at  a.  Joint  tenant  or  s  tenant  In 
•-- -  ■-=-  ■—' -1  heir  of  a  penon  who  died. 


don  for  the  partition  thereof,  whether  he  ia  In  or  out  of  , — 

notwithstanding  an  amiarent   devise   thereof  to  another  by  the 
decedent,  and  poiBessfon  nnder  such  a  devise.      Bnt  in  Buch  an 
action,  the  plalntifl  must  allege  and  eitabUah  that  the  apparent 
devlae  ia  volil. 
K  IBU,  cb.  2S8,  I  2  (4  Bdm.  SOi). 

I  IBSS.  [Am'd,  1B86,  IBST,  18B8.]    Wlto  mtwt  »e  psFtlH. 

Grer^  person  having  an  undivided  ehnre,  in  posAesslon,  ur 
otherwise,  in  the  property,  as  tenant  in  fee,,  for  life,  by  the 
courtesy,  or  for  years;  every  person  entitled  to  the  reversion,  re- 
mainder or  Inheritance  of  an  undivided  share,  after  Che  Ucti>ruiiua- 
tlon  of  a  particiilar  estate  therein;  every  person  wlio,  by  any  con- 
tingeary  contained  ta  a  devise  or  grant,  or  otherwise,  is  or  may 
become  entitled  to  a  beneficial  interest  in  an  undivided  share 
thereof;  every  person  having  an  inchoate  right  of  dower  in  an 
undivided  share  in  the  property;  and  every  person  having  a  right 
of  dower  in  the  property,  or  any  part  thereof,  which  has  not 
l>een   admeasured,   must   be   made   a   par^   to   au   action   for   a 

Crtitlon.  But  no  person,  other  than  a  joint  tenant,  or  a  tenant 
common  of  the  property,  shall  be  a  plaintLff  in  the  action. 
Whenever  an  action  for  the  partition  of  real  property  shaU  be 
brought  before  the  eipiratlon  of  three  years  from  the  time  when 
letters  of  administration  or  letters  testa  in  entsry.  us  the  catie  may 
be,  shall  have  been  issued  upon  the  estate  of  the  decedent  from 
whom  the  plaintifTs  title  is  derived,  the  executors  or  adminlstratora. 
as  the  case  may  be,  if  any,  of  the  estate  of  said  dt-cedent,  sfaBll 
l>e  made  parties  defendant.  In  case  no  executor  or  administrator 
of  such  decedent  shall  have  tieen  appointed  at  the  time  said  action 
is  begun,  that  fact  shall  be  alleged  in  the  complaint.  The  executor* 
or  administrators,  if  any,  as  the  case  may  be,  of  ii  dcceaaed 
person,  who,  if  living,  should  be  a  party  to  such  action,  afaall  be 
made  parties  defendant  therein,  and  in  case  no  executor  or  admin- 
istrator of  such  deceased  person  shall  have  been  appointed  that 
fact  shall  be  alleged  in  the  complaint.  Where  the  CntcrloeutoiT 
judgment  directs  a  sale  of  the  premlsi>s  sought  to  be  pirtittoned, 
or  of  some  part  thereof,  the  judgment  may,  in  the  dncrctian,  of 
the  court,  direct  that  tbe  premises  so  sold  pursuant  to  such  Inter- 
locutory judgment  shall  be  free  from  the  lieu  of  every  debt  of 
snch  decedent  or  decedents,  except  debts  wbicti  were  a  lien  upon 
tbe  premises  before  the  death  of  such  decedent  or  decedentii. 
When  the  action  la  brought  before  three  years  have  elapsed  from 
the  granting  of  such  lettem  of  administratiou  or  letters  testa- 
mentary, as  the  esse  may  be,  upon  the  estate  of  the  decedent 
from  whom  the  plaintiff  derived  his  title,  and  the  interlocutory 
judgment  directs,  as  above  provided,  that  tbe  premJaes  shall  be 
•old,  free  from  tbe  lien  of  debts,  tbe  final  judgment  shall  direct 
that  the  proceeds  of  tbe  sale  remaining  after  the  payment  of 
the  costs,  referee's  fees,  eiucnses  of  sale,  taxes.  afisessmeutB, 
water  rates,  and  lieuH  pBtabfighod  before  the  death  of  the-  dew- 
dent,  Including  any  sum  allowed  to  a  widow  in  satisfaction  of 
her  right  of  dower,  therein  directed  to  be  paid,  be  forthwith  paid 
into  court  by   the   referee  making  snch   sale   by  depositiDf  the 


p.  14,  t.  1.  a.  a  FOR  PARTITIOH.  %  158S 

■ame  with  the  «oi)Dt7  treaatmr  ot  the  fovatj,  In  which  the  trikl 
at  the  action  ia  placed,  to  the  credit  of  the  parties  entitled  therMo, 
to  Kwait  the  farther  order  !□  the  premlHM.  Where  the  action 
is  brought  before  three  years  have  elapaed  from  the  (craating  of 
letter*  of  adminiBtration  or  letters  testamentarr,  as  the  case  maj 
be.  npon  the  estate  o(  a  deceased  person,  who,  if  liviiig',  should 
be  a  party  to  the  aetion,  and  the  interlocutorr  JudgmePt  direct*, 
Bs  above  provided,  that  the  prenusea  shall  be  sold,  tree,  from  the 
lien  of  debts,  the  final  judgment  shall  direct  that  the  share  of 
the  proceeds  of  sach  sale,  which  woald  have  been  his,  if  living, 
be  paid  into  coart  by  auch  referee,  b;  depositing  the  same  with 
■acta  county  treasurer,  to  await  the  further  order  in  the  prenk- 
iMB.  Upon  the  certificate  of  the  aurrogate  of  the  connty  of  wbirfi 
the  decedent  was.  at  the  time  of  his  death,  a  resident,  ahowing 
that  three  years  hare  elapsed  since  the  issiiitig  of  letters  testa- 
mentary or  letters  of  administration,  as  the  case  may  be,  upon 
the  estate  of  said  decedent,  and  that  no  proceedings  for  the  mort- 
gage, lease  or  sale  of  the  real  property  of  said  decedent  Dor  tha 
payment  of  his  debts  or  funeral  expenses,  or  both,  is  pending, 
and  upon  the  certificate  of  the  county  clerk  of  the  county  where 
the  real  property  sold  under  the  Interlocutory  judgment  is  located, 
showing  that  no  notice  provided  for  In  section  twenty -seven 
hnndred  and  fifty-one  of  the  code  of  civil  procedure  has  been 
filed  in  bl8  office,  the  court,  wherein  the  final  Jtidgment  /was 
made  shall,  npon  the  application  of  any  party  to  said  action, 
make  ait  order  directing  the  cottDty  treasurer  to  pay  to  4tiia 
party  from  said  deposit,  the  amount  to  which  he  is  entitled 
ander  the  said  final  judgment,  with  the  accwmnlntion  Uiereon, 
if  any,  less  the  fees  of  ssid  county  treasurer.  An;  party 
to  luch  action  may,  at  any  time  after  final  judgm^t,  upon 
notice  to  the  executors  cr  administrators  of  the  decedent  from 
whom  tbe  party  applying  derived  his  share  'or  Interest,  apply  to 
the  court  In  which  said  action  ia  pending  for  leave  to  withdraw 
tbe  deposit  or  share  of  the  deposit,  adjudged  in  the  final  judgment 
to  belong  to  him;  and,  upon  said  application,  the  court  may,  in 
its  discretion,  make  an  order  directing  the  couuty  treasurer  to 
pay  over  to  said  party  the  deposit,  or  the  abare  of  the  deposit,  ad- 
judged in  the  final  judgment  to  beloog  to  him,  but  said  order  ahall 
not  be  made  until  said  party  so  applying  shall  have  furnished 
a  bond  to  the  people  of  the  state  of  New  York  In  the  penalty  of 
twice  the  amount  of  the  deposit  soDgbt  to  be  withdrawn,  with 
two  OP  more  good  and  sufficient  anreties,  approved  by  the  judge 
or  justice  of  the  court  making  such  order,  and  filed  with  such 
approval,  In  the  office  of  the  clerk  of  the  connty  in  which  such 
aetion  is  pending,  to  the  effect  that  the  said  party  so  withdrawing 
said  deposit  will  pay  any  and  all  claima,  not  exceeding  tbe  amount 
of  said  deposit,  when  thereunto  required  by  order  of  the  court 
or  by  order  of  the  surrogate  or  of  the  anrrogate's  court  in  a  pro- 
ceeding to  mortgage,  lease  or  sell  the  real  property  of  such  dece- 
dent. Bat  where  final  judgment  shall  be  rendered  in  any  action 
for  partition  after  three  years  have  elapsed  from  the  Krsntlng 
of  lettera  of  administration  or  lettera  teat  amen  t  a  ry.  us  the  case 
may  be,  npon  the  estate  of  tbe  decedent  from  whom  tbe  plain* 
tlB  derived  title,  and  the  premisea  abflll  have  been  sold,  free  from 
the  lien  of  debts,  as  above  provided,  then,  upon  producing  to  the 
court  the  certificate  of  the  surrogate  of  tbe  county  of  which 
the  decedent  was  at  tbe  time  of  his  death  a  resident,  showing 
that  tbtee  rean  have  elapsed  since  the  Issuing  of  letters  of  ad- 
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mmtstTBtloTi  or  letters  teatuneutair  ka  ^e  cue  11U17  be  npoB 
the  estate  of  aiid  decedent  and  that  no  proceeding  (or  the  moit- 
KBge,  lease  uf  sale  of  the  real  property  oC  the  decedent  tor  the 
payment  of  hia  debts  or  [uoerat  expetases  or  both  la  peadioE  and 
«pon  the  certiflca.te  of  the  clerk  of  the  coontj  where  the  real 
property  sold  nnder  the  Interlocntory  judgment  is  located  show- 
ing that  DO  notice  provided  for  in  aedioa  twenty-seven  hnndted 
and.  fifty-one  of  the  code  of  ciril  procedurE  baa  been  filed  tn 
bis  office  the  court  rendering  the  final  judgment  shall  direct  the 
payment  of  the  different  Bharei  to  the  several  partJea  entitled 
thereto;  except  that  tfae  ebare  of  a  deceased  person,  who  if 
liTins,  should  be  n  party  to  tbe  action  shall  be  paid  Uito  coart 
ka  above  provided,  unless  three  years  have  also  elapsed  since 
the  granting  of  letters  of  adTDinlstration  or  letters  teetamentuT, 
■S  the  case  may  be,  upon  the  estate  of  eaid  last  mentioned  de- 
ceased person,  and  like  certificates  of  the  surrogate  and  coonly 
clerk  are  produced  to  the  court. 
L.  iai,cii.  3TT|  L.  isgr.flii.na:  L.  loa,  cn.  n.  laaosst  Nanhii^ML 

I  IDse.  [AiB'd,  1S08.]    Who  mar  be  mud*  pwrUes. 

The  plaintiff  moy,  at  bis  election,  malie  a  tenant,  by  tbe  cof- 
tesy,  for  life,  or  for  years,  of  tbe  entire  property,  or  whoever 
may  be  entitled  to  a.  contiii£ent  or  vested  remainder  or  reversion 
In  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  intcre^  whicn  attaches  to  the  entire  property,  a  defeod- 
ant  in  the  action.  In  that  case,  the  liual  judgment  may  either 
oward  to  such  a  party  his  or  bcr  entire  right  and  Interest,  or 
the  proceeds  thereof,  or  where  tbe  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eTeotually  be  entitled 
thereto,  or  may  reserve  and  leave  unaffected  bis  or  her  right  and 
interest  or  any  portion  thereof.  A  person  specified  in  this  aec- 
"   ~    who  is  not  made  a  party,  is  not  ofiected  by  the  Ji^dsnunt 


ji  undivided  diare  o 

ant  in  the  action.    In  that  c_--, 

the  lieu,  and  specify  the  share  or  interest  to  which  it  aMache*. 
If  partition  of  the  property  ia  made,  tbe  lien,  whether  tfae  creditor 
la  or  is  not  made  a  party,  shall  thereafter  attach  only  to  tha 
share  or  interest  assigned  to  the  party  npon  whoae  share  or  Intec- 
est  the  lien  attached;  which  must  be  first  charged  with  Ita  Just 

proportion  of  the  costa  and  expeiwefl  of  tha  action,  1 ' 

to  the  Uen. 

U..  US  iidS,  and  U  ItSO.  ch.  (20,  1  41  (S  SOa.  Bl).  sm'd. 
40T 
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I  1B4X.  IVOTlBlaii  where  ■  psrtT  !■  ankaowrm. 

Whpre  a  defendaot  haviuK  s  share  or  Interest  In  tbe  propertj 
b  anknon^,  or  n'heri:  his  nnnie  or  pnrt  of  bis  nnmc.  la  aaknotrn, 
md  the  snmmons  is  gerTed  upon  him  hy  publicBtioD..  or  without 
t2ui  Stnte,  pursuant  to  nn  order  for  that  pnrposf>,  aa  prescribed 
tn  article  aecani  of  title  first  of  chapter  fifth  of  this  act,  the 
notice  subjoined  to  the  copy  of  the  siitiimoUH  ns  piilillHhed.  or 
wrved  therewith,  mtist,  In  addition  to  the  matters  required  In 
that  article,  state  bru-fly  the  object  of  the  action,  and  contain  m 
brief  descrlitioa  of  tbe  property. 

tl.,  s  1:1:   lu  lutaUmi  lanuniDf  tbc  law  ii  utOcd  Id  M  M.  T.  SH. 

I  1042.  OomplatBt  ta  atrnte  IntrrcBii  of  parties, 
rhe  complaint  must  describe  the  properly  iritli  ifominan  cer- 
tahitT,  and  mQBt  apecify  the  rights,  stiores,  and  interests  therein 
of  all  tlie  parties,  as  far  as  the  snnie  are  known  to  the  plnlDtifT. 
If  a  party,  or  tiie  share,  riKbt,  or  interest  of  a,  party,  la  unknown 
to  the  plaintiff:  or  if  a  share,  rieht.  or  interest  is  uncertain  oi 
coatiajcent;  or  it  the  otraerahip  of  the  inheritance  depends  upon 
an  executory  devise;  or  \i  a,  romaiuder  Is  a  contioKent  remaiuder. 
■o  that  the  party  cannot  be  named;  that  fact  must  qjjo  be  stated 
Id  the  complaint. 

Id..  I  B,  MM.  1  *Dd  2.  and  1  T.  eoMoUdatcd. 


in  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  faiterest  of  any  defendant  in  the  property,  ns  sfatrd  in  the 
eomplaiiit.  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  dcfe;idant;  and  the  title  or  Interest  of  any  defend- 
aut,  aa  stated  in  his  answer,  mny  he  controverted  by  the  answer 
of  any  other  defendant.  A.  defendant,  thus  conlrovertinft  the 
title  or  intereet  of  a  i-o-Jetendnnt,  muEt  coniply  with  section  521 
at  this  act.  The  leanes,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  tbe  ac:tion. 

3  B.  8.  320,  H  18  sod  19  (2  ram.  S2e),  im-d.    S»  ||  B21  ssd  IHM,  lots. 

I  1B44.  laaaes  of  fact  triable  HT  InFr- 

Ad  lame  of  fact  joined  in  the  action  la  triable  hy  a  .iurr. 
TTiileaa  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
MCtloa  970  of  tbia  act,  the  isanea  may  be  tried  upon  tbe  pleadinga. 
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f  1K4S.  'Wh«B  title  to  be  aaecPtalard  by  tke  eosrt. 

Where  a  derendi.Tit  has  made  default  in  appesring  or  pleBding, 
or  where  a  party  1b  sd  infaDt,  the  court  must  aiiceilaiii  the  rights, 
■hares,  aud  intercBta  of  the  several  parties  in  the  prop^rtj,  hy 
a  reference  or  otherwiae,  before  Interlocutorr  Jadgmeut  la  n»- 
dered  In  the  action. 
1  A,  a.  320,  I  22  lai  pirt  at  |  28.  nm-d.    Bm  BoM  W, 

I  lS4a.  IntcrlocntoFr  JndKineBt. 

The  interlocutory  Judgment  must  declare  what  !•  the  right, 
■hare,  or  interest  of  each  part;  la  the  property,  as  far  aa  the 
■ame  has  been  BBcertained,  and  must  determine  the  right!  of  the 
parties  thi>rein.  Where  it  !■  found,  by  tbe  verdict,  report,  or  de- 
cialon,  or  where  it  appears  to  the  coart.  upon  an  application  for 
Judgment  in  favor  oi  the  plaintiff,  that  tbe  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
Btade  without  great  prejudice  to  the  owners,  the  fntertocutory 
Judgment,  except  aa  otherwise  ezpressly  prescrited  in  this  ar- 
tide,  must  direct  that  the  properiy,  or  tbe  part  thereof  which  ia 
Bo  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plnlntlfF.  roust  direct  that 
partition  be  made  between  the  partie*,  according  to  tbeit  re- 
spective rights,  shares,  and  interests. 

■w  td.,   II  2a,  34  ■Dd  SI. 

f  164T.  rmrtlm.1  partltloaj  wim  maidc. 

Where  the  right,  share,  and  Interest  of  a  party  has  been  am- 
certained  and  determined,  and  the  rirtits,  shares,  or  Intereata  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  Dn determined,  nu  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  In  the  last  section,  must  direct  a  partition,  aa 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  tbe  action.  Where  the  rights,  shares,  and  In- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
determined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  aggregate  shares.  In  either  case,  the  court  may.  from  Ihne 
to  time,  as  the  other  rights,  shares,  and  interests  are-  ascertained 
and  determined,  render  an  interlocntory  judgment,  directing  tb» 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  ft  case  specified 
In  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortlon  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  Inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  necessary,  the  court  may  direct  that  one  of  thoae  partlea  Da 
■Dbatltuted   as  plaintiff. 

L.  1847,  ch.  410,   II  i.  2  (*  Edm.  SH). 

f  IS48.  Shares  mar  b«  set  «■  In  ««nlBi«a, 

Where  two  or  more  parties,  to  an  action  for  partition,  make  Et 
appear  to  the  court,  that  they  desire  to  enjoy  their  share*  te 
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■ff  to  them  tb«r  Bbsre*  of  the  rei 
partition  bh  between  themgetT^  ti 
U  IMT.   cb.  430,   I  4. 

I  IIMB.  ApvalntiHeBt  of  oonBilBiiliiiiBFB. 

Where  the  interlocutorr  Judgment,  Id  an  action  for  partition, 
directs  s  partition,  it  must  desiEnote  three  reputable  and  dlain- 
tetvated  freeboldcrB  as  commJBBioners,  to  make  the  partition  ao 
directed. 

J  B.  8.   3S1,  I  2S  (S  Edm.  B31). 

I  IBBO.  CoMBlBal*B*n  to  1m  BiTAn,  ete. 

Baeh  of  the  eommiaaloners  must,  before  entering  upon  the  exe- 
ention  of  hifl  dnties,  Bubacrll)e  and  take  nn  oath  Ijefore  an  officer 
ipecilied  in  aectlon  842  of  this  aot.  to  the  eSect  that  be  will 
[aithfully,  honestly  and  impartially  discharge  the  tmat  repoBed  in 
bin).  Bach  commisBioner's  oath  must  he  filcil  with  the  clerk, 
tiefore  he  enters  upon  the  execution  of  his  dutiea.  The  court 
may,  at  an;  time,  remoTc  either  of  the  commlHsioners.  If  either 
of  theHi  dies,  reeigna,  oegleeta  ot  refasea  to  Berve,  or  la  remored, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per* 
■on  in  hi*  place. 

Id.,  H  as.  ZT.    Bm  I  1«08,  port. 

I  ISSX.  H.|  when  «•  ^Kk«  pBVtl«to>. 

The  cotnmUeloDers  must  forthwith  proceed  to  make  partition, 
aa  directed  by  tbe  interlocutory  jndgment,  nnleaa  it  appears  to 
them,  or  a  majority  of  them,  tlint  partition  thereof,  or  of  a  par- 
tlcnlar  lot,  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners:  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  tbe  court. 

u..  t  28. 

I  lOOa.  Fartltloni  Titnw  made. 

Id  mabing  the  partition,  the  commissionera  must  divide  the 
proiierty  into  distinct  parcels,  and  allot  the  sevcf'al  parcels  thereof 
to  the  resiMyctiTC  parties,  quality  and  qnnnlity  being  relatively 
coQBidercd,  according  to  tbe  rcspeetlTe  rifibtii  nnd  iiiteresfs  of  the 
parties,  as  fixed  by  the  interlocutory  judgtni^nt.  They  must  desig- 
Bate  the  several  parcels  by  poBls.  stonea.  or  other  permanent 
monaments.  They  may  employ  a  aurveyor,  with  the  neceasary 
assistanta,  to  aid  them  In  so  doing. 
M-,   I  2B. 

I  1BB3.  E^irvialaB  vrlieFii  tberc  la  a  parMcnlKr  eatate. 

Where  a  party  has  a   right  of  dower  In   the  property,   or  a 

Grt  thereof,  which  baa  not  Iteen  admeasured,  or  has  an  sstate 
the  corteay,  for  life  or  for  years,  in  an  undivided  share  of  tba 
property,  the  commissioneri  may  allot  to  that  party  Jils  or  her 
dure  of  the  property,  without  reference  to  tbe  duration  of  tbe 
estate.  And  they  may  mahe  partition  of  the  share  so  allotted  to 
ttat  pttrty,  among  the  parties,  who  are  entitled  to  the  remainder 
or  rererwlon  thereof,  to  be  enjoyed  by  them  upon  the  determlna- 
Udo  of  the  partlenlar  estate,  where,  in  the  opinion  of  the  wa^ 

410 
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_    _..      ra,  siich  a.  partition   can  be  made  trlthoat  prejudice  to 
the  ri^ts  of  tlie  papfiea. 

L.   IMT,    eb.   430,   I  S  {«  Edm.   ait),   im-d. 

I  1DS4.   Report  of  comnlsitloiieFB. 

All  the  commiBeioDcrs  mnat  meet  together  in  the  performuice 
of  any  of  their  duties;  but  the  acta  of  a  majoriC;  to  met  are 
valid.  Thcr,  or  a  majority  of  thorn,  must  make  a  full  report  of 
their  proceedlnge,  under  their  hands,  specifyluK  thernin  the  mau- 
ner  in  which  they  have  discharged  their  traat,  deseribinK  the  prop- 
erty divided,  end  the  share  or  interest  in  a  share,  allotted  to 
each  party,  witi^  the  quantity,  courses,  and  diatanees,  or  other 
particular  desoription  of  ench  share,  and  a  description  of  the 
,  atones,  or  other  monumenta;  and  specifying  tie  items 
.  eir  chargeri.  Their  report  mu«t  be  l  '  ■  ■  • 
and  certified,  la  like  manner  as  a  deed  t< 
be  Sled  in  the  office  of  the  clerk. 

3  R,   S.  122,  II  SO,  SI,   33  (3  Bdm.  331). 

I  IBBB.  Fees  anfl  cspenaa*. 

The  fees  and  expenses  of  the  commissioners,  InclodinK  the  ex- 
pense of  a  survey,  when  it  is  made,  ma»t  be  taxed  onder  tbe  direc- 
tion of  the  court;  and  the  amount  thereof  must  he  paid  tiy  the 
plaintilT,  and  allowed  as  part  of  his  costa. 

Id..  1  32;  Smith  t.  Biuditieet.  B  Cow.  £13, 

I  IIHW.  CoBflmfaB  or  acttlBB  aside  rapvrt. 


!d..   I  34,  .m'd. 

1  IBST.  Flul  Jodrment  on  rep»rt|  elleet  <ker«*f. 

Upon  the  conflrmntion,  by  the  court,  of  the  report  ot  the  oom- 
mleaioncrs  maliinfc  partition,  finnl  judgment,  that  the  partillon  bo 
Arm  an-l  effeetnni  forever,  must  be  rendered,  which  la  bindiDfc 
and  conclusive  upon  the  folluwitif;  porsotia; 

1.  Thp  piaintis;  ench  defendant  upon  irhoni  the  Biimmons  tvaa 
oerred,  either  personnllj'.  or  without  the  Rtnte,  or  l)y  priblicntion. 
pursuant  to  an  order  obtnined  for  that  jinrpoae.  ns  prescribed  tn 
chapter  fifth  of  this  act;  and  the  IcKn!  reprpspntatives  of  ench 
party,  specified  in  this  subdivision.  F.o  much  of  acction  445  of  this 
act.  aa  requires  the  court  to  nllon-  n  dcfendnnt  to  defend  an  ac- 
tion, after  final  judgment^  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  ctnlminK  from,  throueh,  or  under  such  n  party, 
by  title  accruinB  after  the  filing  of  the  judgment-roll,  or  after 
the  fiHuK.  in  the  proper  connty  clerk's  office,  of  a  notice  of  tbe 
pendency  of  the  action,  as  ppeseribed  in  article  ninth  of  this  titie. 

3.  Each  person,  not  in  being  when  the  inlerlocutory  judgmeiit 
la  rendered,  who,  by  the  happeninjr  of  any  contingency,  become* 
afterwards  entitled  to  a  tieneficial  interest  attaching  to,  or  no 
estate  or  interest  in,  n  portion  ot  (he  property,  the  person  first 
entitled  to  which,  or  other  Tirtunl  repreapntotlve  whereof,  was  a 
parly  speetBed  In  the  first  aubdlvlsion  of  this  aection. 

But  this  section  does  Dot  apply  to  a  partv,  whose  right  and 
Interest  are  expresaly  reserved  and  left  unaffected,  as  pretcrlbad 
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Id  aectioD  1539  of  tbis  act,  or  to  a  peroon  claiming  from,  through, 
ar  tiDder  each  a  party.  . 

3  R.  a.  323,  I  as,  im'd,     Bm  I  *4B.  intr,  iiu)  I  1M>.  Co.  Proi^. 

f  ISOS.   JatfKnacnt  luoat   direct  delivery-  of  po*«ea*IOB. 

The  final  juilgmput  uiUHt  also  diroct  that  eticb  of  the  partlea, 
who  ie  entitled  to  possecfiuu  of  a  distioct  parcel  allotted  to  bira, 
be  let  into  the  posspssion  thereof,  cither  im mediately,  or  after  tike 
determinatioo  oC  the  particular  estate,  aa  the  case  requlrei. 

B«*  I  1G73,    post. 

I  lose.  COBtBi  how  Kwarded.  Id.i  aamlut  amkaawa 
wmrttvm. 

The  final  Jadgment  for  tbe  partition  of  the  property,  must  alio 
nirard,  that  each  dcfeodant  pay  to  the  plaintiff  bis  proportion  of 
ch<;  plaintiETB  nmta,  incluiling  the  extra  allon-ance.  Tbe  sum  to 
be  paid  by  efch  .niiht  be  fixed  by  tbe  court,  accordinff  to  the  re- 
fpectiv?  righiB  of  the  pantes.  and  specified  in  the  judgment.  If  a 
defendant  is  iinlinown,  bis  proportion  of  the  eosta  must  he  fi^ed 
and  apeciii^  in  like  m.inner.  An  eiecntion  Bgainst  an  unknown 
defendant  may  be  ifsncrl  to  collect  the  costs  awarded  against  him, 
as  if  he  was  nnmed  in  the  jadgmeuti  and  'tis  right,  share,  or 
Interest  in  the  properly  may  be  sold  by  Tirtne  thereof,  as  It  he 
was  named  in  the  execotion. 

3  H.    S..    I  72,    BiD'a. 

I  tS90.   Sale   at  propertjri  Trhen  directed. 

If  the  com  mission  era,  or  a  majority  of  them,  report  that  tbe 
property,  or  a  pBrticiiInr  lot,  tract,  or  other  portion  thereof,  Ib  so 
circn instanced,  that  n  partition  thereof  cannot  be  made,  without 
RTPat  prejudice  to  the  owners  theri-of,  the  court,  if  It  is  satisSed 
that  the  report  is  just  and  correct,  may  thereupon,  eiceiit  as  other- 
triBc  expressly  prescrib^'d  io  this  article,  modify  the  interlocutory 
jndgment,  or  render  n  supplemental  interlocutory  judgment,  re- 
dting  the  facta,  and  directing  that  the  property,  or  tbe  distinct 
parcel  thereof  so  circumBluiii-ed.  be  sold  by  a  referee,  deaignaled 
in  the  Judgment,  or  by  the  sheriff. 

Id..  H  37  aad  81.    Bte  Bolea  71  and  T2. 

I  ISSl.  Rcfereuee  to  lnqtalTe  *■  to  oredltoni. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  actkin  for  partition,  the  court  mast,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  (here  is  any  creditor,  not  a  party,  who  has  n 
lien  on  the  undivided  share  or  interest  of  any  party.  But  tbe 
court  may  direct  or  dispense  with  anch  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  rcfflHter,  as  the  case  requires,  of  the  county 
where  the  property  is  situated;  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any.  produced  therewith,  that  there  is  do  such 
outstanding  lien. 

Id..  I  tf.  >■  im'd,  L.  1810.  eh.  330,  {  U. 

I  1B«2.  [Am'd,  188T.}   Onlr  of  referee. 

Where  a  reference  is  directed,  as  prCBCrlbed  In  the  last  aection, 
tbe  referee  must  cause  a  notice  to  be  published,  once  lit  eaeb 
week  for  six  sncceBslTe  weeks.  In  such  newspaper  pabUabed  in 
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the  county  wherein  the  place  at  Iriul  ia  JeBl^-unti'il.  is  tfanll  be 
desigDBted  by  the  court  dircctlug  aaid  rcferoiico,  nad  al«o  In  ■ 
newspaper  pnblisheii  in  each  coanty  nbereln  the  property  ia 
aituated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  o(  the  order,  had  a  lien  upon  an;  undirlded  sfaJKre  or 
interest  in  the  propert; ,  to  appear  l>cfore  the  referee,  at  a.  speci- 
fied place,  and  ou  or  before  a  Bpecifi<.-d  day,  to  prove  bis  lien,  and 
the  true  aniount  due  or  to  become  due  to  hiS)  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  ape^d, 
the  name  of  each  creditor,  whose  lien  is  satlBfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  Ijecome  doo  thereupon. 

I  1S03.  Monvr  to  lie  vald  into  coBFt, 

If  it  appears  by  the  pieadiuKs,  or  by  the  evideiiM  io  the  aetien, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
eiistint!  lien  upon  Ibe  share  or  interest  of  a  parly  in  the  property, 
the  interlocutory  Jiidgnient,  directluK  the  sale,  must  alao  direct 
the  officer  mokiug  it  to  pay  into  court  the  portion  of  tbe  moner, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  ot  the  costs  and  expensea  for  which  it  ia 
liable.  . 
Id.,  I  W. 

I   1(MM.   Appllcatloa   (or   mOBcr. 

Where  money  is  paid  into  court,  in  a  case  specified  Id  the  last 
section,  the  party  mny  apply  to  the  court  for  an  order  directing 
(hat  the  money,  or  such  iwrt  thereof  ns  he  claims,  be  paid  to 
him.  Upon  such  an  application,  be  must  produce  the  folIoiFtnc 
papers:  , 

1,  An  affidavit,  made  by  himnplf.  or.  If  a  sufficient  pxoDMe  is 
afaown,  by  his  agent  or  attorney,  stattng  (he  true  amount  actaallT 
due  on  each  incumbrance,  and  the  name  nnd  residence  oF  the 
on-ncr  of  tbe  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  dilisence. 

2.  An  athdaTit,  showing  service  of  a  notice  of  the  applieatioii 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice. 
within  the  Stale,  must  be  personnl,  or  by  leaving-  it  at  the  oira- 
er'a  residence,  with  some  person  of  snitnMe  Bfte  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  HtatP.  It  pprnonni,  must  be  mode  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  reaidea 
withnnt  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diliftence,  notice  may  be  served  upon  faitn 
by  pubhshinK  it  In  the  newspaper  printed  at  Albany,  In  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
tbe  four  weeks  immediately  preceding  the  application. 

TJpon  the  application,  the  court  must  make  anch  am  order   aa 
justice  requires. 
Id..  II  46  iDd  M.    Sec,  il»,  II  art  nnd  lOlS.  tntt. 
f  IIMS.  Payment  of  Incninltraiices. 

When  the  whole  amount  of  the  unsatisfied  Ilena  upon  an  midt- 
vlded  share,  which  were  eiixtlng  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portton  ttt 
tbe  money  so  paid  into  court,  on  account  of  that  ahare,  to  be  di*- 
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tributeil  BmonK  th«  ereditora  hsTin^  the  lien*,  according  to  the 
ItioHly  of  each  oC  them.  Where  the  iuuumbraiicer  is  uut  a  part; 
to  Ihe  action,  the  cl^rh  or  other  oHicer,  by  whom  a  lien  la  paid 
af,  must  procure  satUfaction  thereof  to  be  acknoHledged  or 
fnrni,  na  irqulred  bf  law,  and  moat  cause  the  iucambrance  to 
bp  dnl;  ratisGed  or  cancellrd  of  record.  The  eipenae  of  so  doing 
B05t  be  paid  out  of  the  portian  of  the  money  In  court,  belongliis 
la  the  party,  by  whom  Cne  incumbraace  waa  payable. 
I  B.  ■.,  H  *T  ■ad  «S.    B««  I  ISTS,  port. 

I  Ua<l-  other  pBrtlea  mot  to  be  delaycd- 

The  proceedings  to  mcertain  and  settle  the  liena  upon  an  tindi' 
ridtd  abarc,  aa  preacribed  in  the  last  thrpe  Bectiona,  shall  not 
tbrt  any  other  party  to  the  action,  or  delay  the  pttyinK  OTer  or 
sTcstiDc  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
■ksK  abare  or  interest  In  the  property  there  does  not  appear  to 
it  aay  eziating  lien. 

u.  I «. 

I  laVr.  Sb1«  of  d«<Ter  iBlereat. 

Where  a  party  haa  an  existing  right  of  dower  In  the  entire 
jroperty  directed  to  be  adid,  at  the  time  when  an  interlocotory 
JDlimient  for  •  sale  ia  rendered  in  an  action  for  partlilion,  the 
coDit  moat  consider  and  determine  whether  the  Intereata  of  all 
iki  parties  require,  that  the  right  of  dower  shonld  be  excepted 
Irom  the  eale.  or  that  it  should  be  sold. 

IC  i  W,  UBd.    S«  I  1S3S,  ints. 

I  1S48.  Pmrehaaer  (o  hold  the  property  free  thercfroai. 

If  a  aale  of  the  property,  iaclndlug  the  right  of  dower,  la 
Crarted,  the  intereat  of  the  parly  entitled  to  the  right  of  dower 
•halt  paaa  thereby:  and  the  purchaser,  his  boirs  and  aaaigna,  shall 
bidd  the  property  free  and  aischarged  from  any  claim,  by  vlrtau 
ot  Ihai  right.  In  that  case,  the  dowress  is  entitled  to  recelTe, 
from  the  prooeeda  of  the  sale  of  the  whole  property,  a  groas  anm, 
ii  •alBrtactloti  of  her  right  of  dower,  or  to  have  one-third  of  thoae 
vroreeda  paid  into  court,  tor  the  p 
benefit,  as  prescribed  In  the  ne: 
dowrrsa  of  an  uodiTlded  share. 

It.  I  SI,   un-d. 

i  1MB,  Oramm  mwaa  to  he  paid  to  or  lnTeated  tor  teiuiBt  In 

A  party  to  an  action  for  nartiUon,  who  baa  a  riitht  of  dower,  or 
a  » tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the 
IiT'^rty  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
•lip.  a  KTOBB  sum,  to  be  fixed  according  to  the  princlplea  of  law 
apMieable  to  annuities,  in  aatiataction  of  his  or  her  estate  or 
mtfreat.  The  written  consent  of  the  parly  to  receive  such  a 
(TIM  mm,  acknowledged  or  proved,  and  certified,  in  like  manner 
I*  «  deed  to  be  recorded,  miiat  be  filed,  at  the  time  of,  or  before, 
tw  filing  of  the  report  ot  sale:  olherwlBp.  (he  court  must  direct 
tfcit.  ont  of  the  piw^^s  of  the  aale.  which  helonR  to  the  un- 
divided sh.Te  to  which  the  estate  or  Interest  attaches,  one-third, 
»  aae  of  a  dowreca,  and  In  any  other  case  ariBinK  nnder  this 
•Mion.  the  entire  proceeds,  or  auch  a  proportion  thereof  na  fairly 
tlRMnta  tbe  interest  of  the  holder  ot  the  particular  Mtate,  be 
«!« 
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paid  ioto  coBrt,  for  the  purpose  of  being  inveited  for  hii  or  li«r 
lieneGt. 
2  B.  8.,  11  C2.  S3.  *iid  54.  nm-d.    Bee  2  T.  *  C.  M3i  (IM,  |  UTS.  poM. 

t  ISTO.  [Am'd,  ISBa.]  InteFcat*  of  owners  of  fatnr«  ntetva 
to  l>e  ppotectcd. 

Where  it  ap>>ears,  thnt  a  part;  to  the  action  has  an  locboat* 
right  of  don',T,  or  niiy  other  future  right  or  estute,  fitted  or 
contingent,  or  thnt  nny  person  or  persouH  not  in  b«ing  who  may 
hj  an;  coiilineencr  become  cutitled  to  an;  interest  or  estate.  In 
the  propcrl;  solil.  the  coiiit  uiust  Bl  the  proponional  rnlne  of  the 
right  or  CBtntc,  nccordiiis  to  the  principleB  of  law  applicable  to 
annuities  auj  EurTiTorshipa,  or  set  aside  bo  mach  of  the  proceed! 
of  Bale  to  which  tlie  coniinKencj-  oltnches.  and  m\iBt  direct  that 
proportion  of  (he  proceeda  of  the  sale  to  be  invealed,  aecared  or 
imiil  over,  in  snch  n  mnniier  as  it  di>ems  calculated  to  protect  tb* 
rights  and  iu'.creBiB  of  the  parties. 
L.  1810,  cb.  ITT,  I  1  (4  Earn,  fill),  ani'd:  L.  1882,  eh.  OSI. 

I   IKTl.  Harried  iroaian  ninr  release  bep  latereat. 

A  married  womnn  ma;  release  lo  Jier  husband  her  Inchoate 
right  of  (lower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknon-ledged  by  her  and  certified,  as  required 
by  law  with  respoot  lo  the  ncknowledgment  ot  a  conveyance  to 
bnr  her  dower:  which  must  be  Bled  with  the  clerk.  Thereupon, 
the  share  of  the  proceeds  of  the  sale,  arising  from  her  contingent 
interest,  must  be  pnid  to  her  husband. 
Id.,  {  2. 

1  I6T3.  DnlEDOfrn  owner ■. 

If  a  piTBou,  enlilled  to  no  esfnle  or  interest  in  the  property  sold, 
is  made  n  party  ns  an  iinlcnown  dcfendnnt,  the  court  must  provide 
for  the  protection  of  his  rights,  as  far  ns  may  be,  as  if  he  was 
known  .iiid  had  appeared. 

2  R.  S.  326.  I  65  C  Edm.  33C).    Sh,  iI»,  H  IMl  and  1537,  nbd.  t,  aoti. 

I  1B7S.   SHlei  terini  of  credit  thereapou. 

The  court  must,  in  the  iuterloctitor;  Judgment  for  a  sale,  direct 
the  terms  of  credit  which  niny  ho  allowed  for  sny  portion  of  the 
nurchase -money,  of  which  it  thinks  proper  to  direct  the  inyest- 
ment,  and  for  nny  portion  of  the  purchase-money,  which  is  re- 
quired to  be  inroBtcd  for  the  benefit  of  a  persoD,  as  prescribed  Id 
this  article. 

M..  1  ». 

I  1B74.  Credit)  how  ■ecnred. 

The  portion  of  the  purchsse-money,  for  which  credit  la  ao  al- 
lowed, must  always  he  Bccurpd  at  interest,  by  a  mortnage  npon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  sucb  ad- 
ditional security,  if  nny,  as  the  court  preBcribes. 

Id.,   I   », 

I  ISTK.  flepKTate  ■eenritlea.  ^ 

The  officer  making  the  sate  may  take  separate  mortgrngei  and 

other  securities  in  the  name  of  the  connty  treasurer  of  the  county 

in  which  the  property  Is  situated,  for  Bucfa  conyenlent  porUona 
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of  the  pnrcbase-moner,  as  are  directed  by  the  court  to  be  1q- 
TMted;  and  in  thp  nnme  or  the  owner,  for  the  share  of  anj 
known  owner  of  full  agi^,  who  desires  to  nave  It  itiTeited. 

1  B.  B.  328.  i  *0,  ■m-d.    Sm  I  tta.  ante. 

I  ISre.  Report  it<  Hie. 

Immediately  afti^r  rompleling  the  Hale,  the  officer  makiDg  it 
niut  &le  7itb  the  clerb  his  regiurt  thereof  nader  oath,  containing 
*  description  of  each  pareel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id..   I  69. 

I   ISTT.  Final  jBdciuent)  effect  tfcereot. 

If  tbe  sale  i*  confirmed  by  the  court,  a  final  judgment  mnat  be 
entered,  confirming  it  accordiugl;;  directing  the  ofGcer  makiug 
it  to  execDte  the  proper  conveyaiiceB,  and  take  the  proi>er  Eeciid* 
ties  pnrsuant  to  the  sale;  and  also  directing  coucerniag  the  ap- 
plication of  the  proceeds  of  the  sale.  Such  a  final  judgiaeiit  ia 
binding  and  conclusive  upon  the  same  persona,  upon  nbom  & 
final  judKinent  lor  partition  is  made  binding  and  couclusivc  br 
■ection  1557  of  this  act;  and  it  effectuallj  bars  each  of  those  per- 
aous,  who  Is  not  a  porchaaer  at  the  sale,  from  all  right,  title  and 
^  interest  in  the  property  sold. 

Id..  »  00.  «■  ind  Sib,  UD'd.    Sm  |  lEET.  ante. 

I    IBYR.    [AiB*d,    18SS.]    Id.r    effect    thereof    lavon    Ineaiu- 

Snch  a  Gui-l  Judgment  la  also  a  bar  against  encli  person,  not  a 
party,  who  haa,  at  the  time  when  it  is  rendered,  a  general  lien 
by  jndjtment  or  decree  on  the  nndivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  aad  mako 
proof  of  liens,  ns  prescribed  in  section  lo'iZ  of  ibis  act,  and  also 
against  each  person  made  a  party,  wbo  then  has  n  specific  Hen 
on  any  such  undivided  share  or  lcter<>Et:  but  a  person  having 
any  snch  specific  lien  appearing  of  record  at  the  time  of  the  filing 
of  the  notice  of  the  pendcnr;  of  the  action,  who  is  not  made  a 
party,  la  not  affected  by  such  judfjment. 

Id.,  I  01b;  U  ISSO,  cb,  SZO,  I  46.    S««  )|  lEfll  ind  ISSa,  inta. 

I  IBTB.  Costs  anff  ex»cniM>Bi  liovr  Mild. 

Where  final  judfnnent,  conQ-ming  a  sale,  is  rendered,  the  costs 
of  each  party  to  tlie  ac^tlon,  naU  tbo  expenses  of  the  sale,  includ- 
iag  the  officer's  fees,  must  he  deducted  from  the  proceeds  of  the 
■ale,  and  each  party's  costs  must  be  paid  to  bis  attorney.  But  the 
cotirt  may.  in  ilB  discretio'i.  direct  that  the  costs  and  expenses  ol 
any  trial,  reference,  or  o'ier  proceeding  in  the  pction,  be  paid  out 
of  the  share  of  any  part?  in  the  proceeds,  or  may  render  Judgment 
against  any  party  therefor.  Wbere  ft  proportion  of  the  proceeds 
is  to  be  paid  to,  or  inTcated  for  the  Ix'nefit  of  any  person,  as  pre- 
scribed in  any  provision  of  this  srticle,  the  amount  thereof  mnat 
be  determined  by  the  residue  of  the  entire  proceeds,  remaining  af- 
ter deducting  tbe  costs  and  expenses  chargeable  against  them. 

Id.,  H  •>  sod  T3.  im-d. 

I  1B80.  Dlstrlbntloa  of  proeecd*. 

The  proceeds  ot  a  sale,  after  dedncfing  therefrom  tbe  costs  and 

expeuK*  chargeable  sgalnst  them,  must  be  awarded  to  the  par- 
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tira  whose  rishto  and  intorests  have  beeu  sold,  in  proitortiuu 
thereto.  The  anni  chargeutiU'  upon  uiiy  nh'ire,  to  satinry  a.  lien 
thertKiu,  muBt  be  paid  to  the  •c-reaiiur,  or  retuiiied,  subject  to  tbc 
onler  of  the  court:  aod  the  rcmaiader,  oxL-ept  an  otherwise  pre- 
seribed  in  this  article,  iDuat  be  paid,  bj'  the  officer  making  the 
sale,  to  the  psrtj  owning  the  share,  or  hie  legal  represenCatiTM, 
or  into  court  for  his  use. 


I   ISSl.  [Au-d,   1892,  180T.]      Shares   of  Infaata. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  ia 
an  Infant,  the  court  may  direct  it  to  be  invested  iu  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  maj- 
direct  it  to  be  paid  over  to  [he  general  guHrdian  of  the  said  infant 
when  the  i^ardian  Bball  have  cxccuttnl  to  3U<.'U  infant  a  bond 
with  two  sureties  which  shall  be  approved  by  the  court;  or,  if 
any  of  the  moneys  nrisiuK  from  the  p;orcedH  of  sUL-h  Mile  snail 
have  been  paid  to  the  county  treasurer,  and  on  due  proof  that  such 
money  has  reumined  uninvested  in  permanent  securities  (or  the 
space  of  three  months,  may  direct  the  same  to  be  paid  to  the 
sencrat  gnnrdisn  of  such  infnnt  upon  liis  Kiving  an  undertaking 
in  an  amount  and  with  seciiritieii  satisfactory  to  the  court  for 
the  faithful  execution  of  his  trust.  In  the  case  of  an  infant 
residing  without  the  state,  and  having  in  'he  elate  or  coantry 
where  he  or  she  resides  a  genemi  gunrdiun  or  person  duly  ap- 
pointed under  the  laws  of  such  state  or  country,  to  the  control 
and  entitled,  by  the  laws  of  such  stnte  or  country,  to  the  custody 
of  the  money  of  such  infaot,  the  court,  upon  satistactory  proof 
of  snefa  facta  and  of  the  sufficiency  of  the  bond  or  security  fciven 
by  such  general  iruardian  or  perxon  in  such  state  or  country  by 
the  certificate  of  a  Judge  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of  such  infnnt 
arising  upon  such  sale  shall  be  paid  over  to  such  general  jjuardbtn 


I  1K82.  [AiD'd,  18&S.]     Id.)  of  nalcnawn  ak4  KhMBt  a 

Where  a  person  has  been  made  a  defendant  as  an  nnkoown 
person,  or  where  the  name  of  a  defeudsnt  is  nnknown,  or  where 
the  siimmonB  has  been  served  upon  a  defendant  without  the  state, 
or  b.v  publication,  nnd  he  has  not  appeared  In  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  secu- 
rities, at  Interest,  for  his  beneHt.  until  claimed  by  him  or  hia 
leiml  representatives,  bnt  after  the  lapse  of  fwentr-fl^e  vesrs  frwn 
the  time  of  the  payment  into  court,  or  to  the  treannrer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real  property, 
for  unknown  helm,  heretofore  or  hereafter  to  be  made  in  any 
action  of  partition,  without  any  claim  therefor  havln?  been  made 
by  any  person  entitled  thereto,  nnd  npon  there  hein?  made  and 
presented  to  the  court,  at  a  special  tenti  thereof,  pronf-  by  peti- 
tion or  otherwise,  showing  to  the  satisfBctioii  ol  the  conn  that 
»7  «1T 
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due  inquirr  for  such  unknovrn  heWe,  or  their  representativea,  tuu 
b«pn  made  and  that  they  (.'anoot  be  luund,  and  tbat  no  claim  has 
been  made  for  •uch  portion  ot  naid  proceeau  by  any  person  entitled 
tkereto,  prot^eeamgB  Bfaall  Ibereupun  be  taken  in  said  court,  and 
an  inveBtigation  bad  therein  bh  to  the  heirship,  death  or  vhece- 
abonts  of  such  unknown  heirs  or  their  represeiitativea,  and  as  to 
th«  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  suoh  known  heirti,  and 
as  to  all  persons  interested  in  such  proceeds,  and  their  respeetixe 
interoBts  (herein,  and  the  said  oourt  shall,  by  an  order  miide  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unkDonn 
heirs  or  their  representatives,  and  to  known  heirs,  their  next  of 
kin,  represents tives  or  distributees,  and  nil  pemouH  interested  in 
BUen  proceeds,  be  served  upon  them  by  tiie  publii-ntion. thereof, 
the  same  to  be  published  once  in  each  week  for  si::  Kuceessive 
weeks  in  a  newspaper  published  in  the  county  where  the  action 
was  hroneht.  and  in  such  other  newspopers  as  the  court  may 
direct,  onterlnx  and  rerinirin):  such  unknown  heira.  or  their  repre- 
sentatives, and  all  known  heirs,  their  next  of  kin,  or  repre- 
Hentatives.  and  oil  persons  Interested  in  such  proceeds,  and  each 
of  them  to  be  nnd  appear  in  said  court  at  a  special  term  thereof, 
at  a  time  nnd  pince  to  be  specified  in  snid  order  and  notice,  and 
nt  least  si:t  weeks  from  the  date  of  the  lirof  publication  of  such 
notice,  to  then  and  there  establish,  their  heirship  and  identitr, 
kinship  and  interoHt,  and  submit  any  proof,  as  to  such  unknown 
heirs,  or  their  representatives,  and  the  known  heirs,  their  next 
ot  kin,  representatives  or  diRtrihutees.  and  all  persons  intet' 
ested  and  their  interest  in  such  proceeds,  they  may  desire,  and 
that  in  ease  of  their  default  in  so  doiuK.  that  the  said  proceeds 
will  be  distrihiited  niul  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  such  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin.  represent  a  fives,  distributees  and  fts- 
mgnn,  and  that  they  nnd  esii-h  of  them  shall  thereafter  be  forerer 
barred  of  and  from  all  nnd  every  cause  or  causes  of  action  for 
iiiich  proceeds,  or  on  ncconiit  thereof,  or  itrowinjt  mit  of  the  dis- 
tiibntion  ther<v)f,  and  of  nnd  from  all  I'iirht.  title,  claim  and 
interert  in  nnd  to  such  proi-et'ds,  nnd  shall  be  deemed  to  hare 
surrendered  nil  riffht.  claim  nnd  liitercBt  in  and  to  such  proceeds. 
T^e  order  must  contain  a  direetion  that  a  copy  of  the  notice 
tnnst  he  served  on  ench  of  the  persons  named  in  the  ordM'.  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
summons  on  a  defendant  In  an  action  In  the  snnreme  court,  at 
least  "twenty  days  before  the  time  specified  in  the  notiee.  The 
puhllcatlon  of  such  notice,  ns  reouireii  hy  sntd  order,  is  hereby 
made  and  shnll  be  deemed  nnd  taten  for  all  purposes  to  be  dne 
and  complete  service  upon  each  nnd  every  of  such  unknown  heirs 
or  their  representatives,  nnd  the  known  heirs,  their  nert  of  kin, 
nnd  representatives,  and  all  nersons  interested  In  such  proceeds, 
of  due  notice  of  the  nroceedlnes  to  distribute  and  pay  nnt  snch 
nroceeds,  and  shall  be  conclusive  unon  each  and  all  of  tnem. 
Proof  of  Buch  personal  service  may  he  made  by  the  aflidavit  of 
the  person  making  the  same,  and  proof  of  the  nnblicatlon  of 
sncll  notice  may  be  made  by  nftidaYit  of  the  publisher  of  auck 
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snd  all   known  heirt,   tli<;ir  next  or  Km,   .„ _._ 

uibutecB,  devineeii,  Hnd  all  persuas  iuit;re«ttu  lu  bucU  iiruL-eeds, 
■liall  appear  in  vuurt,  in  purHun  or  bf  atioruty,  auu  QiuKe  pmoi: 
«*tabliBiiiiiK  their  heirahip  sail  liluatit}',  kiimbip  and  iuterest  in 
■uch  proL'eeUii,  auU  upon  pruol  beiad  uiiidu  to  lUe  autiiittLCtiou  of 
the  court  of  the  heinliip  and  itlentiiy  of  thu  uukuown  bolrs,  die 
proceeding  for  diHtributKiu  ahull  bu  dinoiiHHifd.  And  if  eufli  un- 
known buire  or  th^ir  rcpcoaentativeH,  do  hut  ho  nppear  in  ixiurt  at 
the  lime  and  place  Hpecitieil  in  eueh  notice  uud  aider,  to  evtabliiih 
their  h«irahip  and  identity,  Jtinsbip  or  inteccat,  they  aud  each  of 
them,  and  every  pemou  cJaimins  uuder  or  through  them,  ahall 
thereafter  be  furerer  barred  of  and  from  all  and  every  euutie  ur 
eaiiMeii  of  action  for  Buch  proccedH,  or  ou  account  thereof,  •>-  grow- 
)n«!  out  of  the  dUtribiUiou  of  auch  pruceedit,  and  of  uiiil  froiu  all 
rlKht,  title,  claim  and  iutcreut  In  and  to  auch  pmceedit,  and  ahull 
he  deeiuod  to  have  aurrendercd  all  rlKht,  cluini  and  iulcrest  iu 
and  to  such  proceodx.  And  upon  proufn  iH-ins  made  uf  auch  pub- 
lication, and  showiDK  to  the  Haliiifa<'liuu  of  the  euurt  that  aueh 
unknown  heini  or  their  repretientativea-euli  not  be  found,  or  are 
dead,  the  tiaid  court  shall  have  power  to  decree  aeeordinxl^,  and 
to  decree  that  the  ahnro  or  Intemtt  of  aiic'h  unknown  heini  In 
■uch  real  properly  wna  vested,  at  the  time  of  such  aale,  in  the 
known  heim  of  the  anceatnr.from  whom  Huch  unknown  beira  de- 
rived title  thereto,  and  to  decree  that  the  unclaimed  portion 
of  ancb  proecedH  waa  veoted  at  the  time  of  such  pnyinoiit  in  KUcb 
tnown  hclra,  nnd  Ihnt  such  hclra,  their  heim,  next  of  kin.  repre- 
HentattveH.  diatrlhiilecH,  deviKecH  and  aHHljcuH,  an>  eutilled  therctn; 
and  the  sold  court  shall  make  nn  onler  in  aiich  action,  dircrtinK 
the  payment  to  them,  or  their  nasi^ins,  of  the  res|tei-tlve  Hharca 
or  pflrtiona  of,  or  iutercat  in  Bu<-h  procei-dH  to  which  they  ore 
entitled:  and  which  order  ahall  be  entered  In  the  office  of  the 
clerk  of  the  county  where  the  orifsinnl  action  was  broiiRliI,  and 
after  having  been  no  entered  for  throe  monthH.  shall  be  con- 
dnsive  evidence  of  the  reRularity  of  the  pr<ici>cdinaB  up<m  which 
it  is  bsned.  and  of  all  the  facts  set  forth  therein;  and,  upon  Bervinx 
npou  the  county  treasurer  a  certified  copy  of  such  oriler.  the 
treasurer  ahall  so  pay  over  and  diatribntc  -(uch  proceeds,  after  de- 
duetlnK  hiH  lawful  commissions,  and  shall  thereupon  he  ex- 
empt from  b1I  liability  on  nccoiint  thereof;  nnd  if  any  such  pro- 
■■eeds  shall  hnre  been  paid  over  by  any  county  treasurer  to  the 
treasurer  of  the  state  of  New  York,  nndiT  the  provisions  of  bcc- 
ii<m  aeven  hundred  nnd  fifty-three  of  this  net,  due  notice  of  anH 
iipplleationB  nnd  proccedinRB  shall  he  jiiTpn  to  the  comptroller  of 
'he  Btnte  of  New  York,  and  the  said  proceeds  nhal!  be  pnid  out 
hy  the  treaanrer  of  the  «tate  of  New  York,  as  nrovirled  by  sec- 
tlonB  seven  hundred  and  fifty-one  nnd  seven  hundred  nnd  fifty- 
three  of  thlB  act,  Bi"!  nnon  such  payment  he  shall  thereupon  he 
exnnpt  from  all  liability  on  account  thereof. 
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I  IBSa.  Id.)  of  teuDta  of  partlevlsr  Mlala*. 

Where  a  portioD  of  the  proceeds  repreaeDtiiiK  an  undivided 
share  or  inteioHl,  is  Invested  for  the  benefit  of  a  tenant  for  life, 
or  Cor  years,  or  of  a  widow,  ss  prescribed  in  the  foregoing  pro- 
vieiung  of  thU  articie,  the  court  muit  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  tie  paid, 
from  time  to  tlm«  as  it  accmea,  to  the  person  for  whoae  benefit 
it  is  invested,  while  his  or  her  right  continues. 


I  IS84,  Court  may  require  ■eoarltf  to  refoMd. 

The  court  maj,  in  its  discretion,  require  any  person,  before  be 
receives  his  portion  of  the  proceeds  ■ot  the  sale,  to  give  sucb  se- 
curity ns  it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
sons, na  It  prescribes,  to  refund  the  eame,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 
U„in.ani'd. 

I  IBBB.  fleearltr  to  be  t>kea  l>  Bute  of  eooBty  traaaarer.   . 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  speciully  prescribed  therein,  must  be  taben  in  the 
name  and  officinl  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situstPd.  He.  and  his  successors  in 
nffir*.  mnst  hntd  the  snme  for  the  use  and  benefit  of  the  persona 
interested,  snbject  to  the  order  of  the  court. 

Id.,l«,*m'dbyL.lM9.tb.>n,ll(tEdm.Dn).  Bm|1tS,Mts. 
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I  1580.  A«llaii  thennvom. 

The  court  may  in  its  disuiution,  aud  upon  aucb  terms  and  condi- 
tioiiB  ae  justici;  rtqulreii,  uiiiku  uu  order,  alioniug  a  [Mreou  intei' 
eHted  in  a  secuiity  Bjiecititd  in  the  last  sect'-    --  — -' — '- 
actioa  thcreupou  in  iLe  niintu  o(  the  county  t: 

S  B.  8.  3M.  I  71,  amd.    Se«  M  74D-TU,  ante. 

I  IBST.  CompetiHtdon  to  e«anJlae  vKrtllloiii 

Where  it  appears  that  particioD  cannot  be  made  equal  between 
the  nartieB,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  inti'resta  oC  some  ot  tbem,  the  final  judgment 
may  award  compensation  (o  be  made  by  one  party  to  another  tor 
equality  o(  partition,  Jiut  compfiiaotion  cannot  be  ho  awarded 
acainEt  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  sgninet  an  infant,  unless  it  appears,  that 
be  has  personal  property  suDiclent  to  pay  it,  and  that  his  In- 
terests will  be  promoted  thereby. 

I  1588.  ProceedlnsB  on  desth  ot  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  dofendunts,  in  an  nclion  for  partition,  the  interMt 
of  the  decedoct  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  tbe  oraer  ot 
the  court;  and  a  supplemental  summons  may  be  Issaedi  to  brins 
him  in  nccordingly. 

a  R.  B.  S8T.  H  0  >°d  7  (2  Edm.  402.  40S>. 

t  IBSe.  Renta,  etc.,  may  be  adjuated. 

Nothing  contained  in  this  article  prevents  the  court  ffom  ad- 
justing, in  the  interlocutory  or  fiiinl  judgment,  or  otherwise,  as 
the  case  requires.  Ibe  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parlies,  by  reason  of  the  receipt,  bf 
the  latter,  of  more  Ihau  hia  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  share. 

1  IBtM.  [Am'd,  JROS.]  Parllllon  br  vaardlan  of  lafaat, 
eoBunlttee  of  lamitlc,  etc 

Where  an  infant,  idiot,  lunatic,  or  habltnal  dmnhard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  gnnrdian 
of  the  infant,  or  the  committee  of  the  idiot.  lunatic,  or  habitual 
dmnkard,  may  apply  to  the  supreme  conrt  or  to  the  county 
court  of  the  county,  wherein  the  real  property  is  situated,  for 
anlhoritj  to  agree  to  a  partition  of  the  real  property. 
a  R.  s.  sso.  331,  I]  sa  nna  ss  (a  Edm.  mi);  I.,  isee,  ch.  ms. 

I  1591.  Contenta  of  petltloB. 

Such  an  npplicntion  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state 
tbe  rights  and  intereBts  of  tbe  several  owners  thereof:  must 
specify  the  particulnr  partition  proposed  to  be  made;  and  must 
be  verified  by  affidavit.  The  court  may  order  notice  of  tbe 
application  to  be  given  to  such  persons  as  it  thinks  proper. 
M.,  i  S7, 

I  IBSa.  (Am'd,  1886.]    Court  may  antboHse  partition. 
If,  after  due  inquiry  Into  the  merits  of  the  application,  by  a 
Ireference  or  otherwise,  the  court   is  of  the  ofrfnlon  that  tbe 
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InterntB  of  the  infant,  or  of  the  idiot,  lanatic,  or  habitual 
diuuliard  will  be  promoted  by  the  partition,  it  ma;  make  aa 
order  authorizing  the  petitioner  to  ugree  to  the  partition  pro- 
posed, and  in  the  name  of  the  infunt,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  to  execute  releasee  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  lallB  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may, 
in  its  discretion,  for  the  Inrtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  so  made  as  to  net  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
wrttlng  thereto  of  such  owners  shall  be  flrst  obtained, 

S  S.  B.  330,  331.  H  ST  Old  90:  L.  1S86,  cb.  SOS. 

I   1S88.  Bffeet   of  releaaea. 

Releases  so  executed  hare  the  same  Talidi^  and  effect,  oa 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  wan  of  full  s^,  or  the  idiot, 
lunatics  or  habitual  drunkard  was  of  sound  mind,  and  compe- 
tent to  manage  his  affairs. 

Id.,  H  SSa  and  ai.  uod 

I  15M.  IVbea  tbe  State  !■  IntcFestcd. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  eame  manner 
ai  a  private  person.  In  such  s  case,  the  summons  must  he 
served  upon  the  attorney  general,  who  mnst  appear  in  behalf 
of  the  people. 

Id..  H  n  ud  Ba,  ui'd. 

I  IBSB.  Bxempllned  copr  of  JaJcment  buit  be  rc^orad. 

An  eiemplifled  cony  of  the  Judgment- toll,  or  of  the  final 
Judgment,  in  an  action  for  partition,  may  be  recorded,  in  the 
office  for  recording  deeds,  in  each  coun^  in  which  any  real 
property  affected  thereby  is  situated. 

!•.  IHS.  cb.  182,  1  2  (1  Kdm.  438). 
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I  ISOO.  [An'd,  ISRX.]    Limitation  of  Kctlon  for  dower. 

An  actioD  for  dower  must  be  comioeDced  by  n  widovr.  witbl* 
tnenl;  je&re  nfter  the  denlh  of  ber  bUBbaod;  but  If  abe  ia,  at 
the  tliDp  of  hia  dcnih.  eitbpr: 

1.  Within  the  agi;  of  twenty-one  years;  or 

2.  Insnne;  or 

3.  ImpriGODpd  on  n  crlminBl  charKe.  or  In  execution  upon  con- 
Tietlon  of  a.  crimlrBl  offcnre,  for  a  term  less  thiin  for  life; 

Tht>  time  of  Buch  n  diBability  is  not  a  part  of  the  time  limited 
by  this  Bcclion.  And  if  at  an.v  time,  before  aucb  claim  of  dower 
has  become  harred  by  the  above  lapse  of  twenty  years,  tbe  owoer 
or  owners  of  the  lands  subject  lo  sucb  dower,  being  in  poaeeaaioD, 
ahnti  have  recognized  Buoh  claltn  of  dower  by  any  statement 
contained  in  a  wrllinc  under  seal,  Bobscribed  and  acknowledged 
in  tbe  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  jndeirent  or  decree  of  n  cmirt  of  record  within  the 
same  time  and  conceroinK  the  lands  in  question,  wherein  such 
owner  or  owners  were  pnrtiea,  sneh  riuht  of  dower  shnll  hnr* 
been  distinctly  recognts:ed  as  n  snbsiatinit  clnlra  agBlnst  said 
lands,  the  time  after  the  death  of  her  htisbnnd,  and  prerloas 
to  snch  acknowledgmenO  in  writtajt  or  ench  recoftnltlon  by 
Judgment  or  decree,  is  not  a  part  of  the  time  limited  ^  this 
section. 

1  B.  a,  712.  I  IS  a  ^m-  ess). 

I  1IS8T.  Avalnst  Trhom  action  to  lia  bvoaKht. 
Where  tbe  property,   in   which   dower   is   claimed,   is  actnallT 
occnpled.  the  occupant  thereof  must  be  made  defendant  tn  thi 
action.    Where  it  is  not  so  occupied,  the  action  most  be  bronfU 
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OKslDBt  some  persoD  excrciElng  nets  of  owoerahlp  thereupon,  or 

ciaiuiius  iitle  tliereio,  oi'  ao  utereet  toerein,  at  the  time  ul  tba 
comuieuccment  of  Uie  actioD. 

i  ISOS.  TVIio  DUT  b«  JolBttd  u  acfeadOBtb 

In  eitlicr  of  the  CLiaes  spcciQciI  in  tlie  last  aecCion,  aii7  other 
perBoa,  clnimin^  title  to,  or  tbc  light  to  tlie  poBsesBioD   of,  the 
real  propccty  In  whicb  Uowev  ia  claimed,  ma?  be  joined  aa  de- 
fendant ill  Che  nctioo. 
S«  It  4IU.  IHU,  uta. 

I  1CIH>.  Id.;  nliere  dcfonOnntB  claim  In  ■cverollr- 
In  on  action  to  recover  dower,  In  a  distinct  parcel  ot  real 
property  of  wliich  tlie  plaintiU'a  husband  died  seized,  or  in  all 
the  real  propoity  which  he  aliened  by  one  conTeyance,  all  the 
persons  in  nosaeSBlon  of,  or  claiming  title  to,  the  property,  or 
any  part  tteicof,  mny  bs  mode  defendnnla,  nltuouBh  they 
poseese  or  claim  title  to  dlQei-ent  portions  thereof  in  sererslty. 

f  1000.  Damaeca  may  be  reco-verod)  ttotr  eattnuitcd. 

Where   a.   widow    recovers,    in   an   action   therefor,    dower   in 

eroperty,  of  which  her  hiisband  died  seized,  she  may  aiso  recover, 
1  the  same  action,  damages  for  withholding  ber  dower,  to  the 
amonnt  of  one-third  of  the  aonual  value  ot  th?  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  ia 
agaiast  the  heir,  from  her  Uimbands  death,  or,  where  it  Is 
ngainst  jiny  other  person,  from  the  time  when  she  demandDd 
lier  doiver  of  the  dufpu^Innt;  and  iu  eoch  cubp,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  cose  may  be:  but 
not  esceedlrg  six  years  in  the  whole.  The  damastes  shall  not 
tncluile  any  thlDR  for  the  use  of  permanent  improvements,  nmdo 
after  the  death  of  the  husband. 

1  B.  8.  T43.  ;|  le.  20  anO  31  (1  Edm.  604). 

I  1601.  Iil.|  In  aotlOB  aRaluat  «llenea  of  basbitBd. 

Where  a  widow  recorera  dower,  In  a  cose  not  specified  in  the 
last  section,  she  may  also  recover,  in  thf  same  action,  dnmagea 
for  nithholding  her  doner,  to  be  compnfed  from  the  commence- 
ment of  the  action:  but  they  shall  not  inclade  any  thing  for  the 
use  of  permanent  improTements,  made  since  the  property  was 
aliened  by  her  bnsband.  In  nil  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 

I  leoa.  IA.^  wli«e  sPTPral  vnrcelm,  etc 

The  last  two  sections  do  not  nuthorhe  the  recovery,  agalnut  «. 
defendant  who  is  joined  with  others,  of  damngeB  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 

Sea  II  ICSe  mod  IMS,  iDta. 

I  1008.  IA.)  ■vBtnit  heirs,  etc.,  allenliiK  land. 

Where  a  widow  recoTers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover.  In  a  separate  action 
kgainst  him,  her  damages  for  withholdinsr  her  dower,  from  the 
time  of  the  denth  of  her  hnshnnd  lo  th>>  time  of  the  alienation, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  fjoni  the  xuui.  which  she  would  otberwisa 
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be  eotitled  to  reoorer  from  the  grantee;  and  au;  sum  reeorered 
U  dHUtBges  from  the  Brautee,  must  be  dedticted  from  the  aiuu, 
wbk-b  Bhe  would  othi-nvise  be  eniiUed  to  recoTer  trom  tbe  belt. 

I  B.   a.  7*3.    i   22   (1    EdTB.   CW). 

I  1Q04.  Actloa  fearred  l>r  >BalCBai«at  of  <«ir«r. 

TLp  acceptance,  by  a  widow,  of  an  aw^nment  of  dower,  io 
■atisfactioD  of  her  claim  upon  tbe  property  in  qveetion,  ban  aa 
action  for  dower,  and  may  be  pleaded  br  aur  defendant. 

w..  I  33. 

t  IflOB.  CoIlDiiI've  recoverr  not  to  pFeJndler  fBfaiit. 

Where  a  irldow,  not  havlntc  a  riKbt  to  dower,  recoTe-re  dower 
against  an  infant,  bj  tbe  default  or  collusion  of  hia  guardian, 
the  infnnt  sball  not  be  prejudiced  tbereb;;  but  when  he  conu* 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  eo  wrongfully  awarded  for  dower, 
with  dnmages  from  the  time  when  ehe  entered  into  poaacerion, 
•tlthongh  that  is  more  than  six  fean  before  the  comutenceinent 
of  the  action. 

Id.,  I  24.  «m'fl.  .  i,       ,       . 

I   lOOe.  CouvlnlBt. 

The  complaint,  In  an  action  for  dower,  mnat  deacrlbe  tbe 
property,  as  prescribed  in  sertlon  1511  of  this  act;  and  must  aet 
forth  the  name  of  the  plaiDtifTB  husband. 

3  R,  3.  WM,  I  10  |3  Bdm.  BtS),  ini'd.    8«a  |  1490.  inte. 

I  1G07.  InterlacatoFy  Jndsment  for  admeMaretBeiit. 
If  the  defendant  makes  default  In  apiiearing  or  pleading;  or 
If  tbe  right  of  the  plaintiff  to  dower  is  not  disputed  by  th« 
answer;  or  if  it  appear*,  by  the  verdict,  report,  or  decision  npon 
a  Irinl,  that  the  plaintiff  is  entitled  to  dower  in  the  real  propertf 
described  in  the  complaint,  an  interlocutory  Judgment  must  be 
rendered;  which,  eicept  as  olherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiffs  dower  in  the  property,  partlm- 
tarly  describing  it,  lie  admeasured  by  a  referee,  designated  In 
the  judgment,  or  by  three  reputable  and  diaintereated  freeholder^ 
designated  therein,  as  commisBloners  for  that  purpose. 


1  lOOB.  Onth    of     oommlBBioneri,     etc.)     remoTsI)     aillas 

Kacb  of  the  commissiopers,  or  the  referee,  aa  the  caae  requires, 
must,  before  entering  npon  the  eiecotion  of  his  duties,  anba<nibe 
and  talie  au  oath,  before  an  officer  specified  in  section  «2  of  tbi* 
act,  to  the  effect,  that  he  will  fnitbfally,  honestly  and  impartially 
diacbarge  the  trust  reposed  iu  him,  Tbe  oath  must  be  Eled  wiUi 
the  clerk,  before  a  commissioner  or  a  referee  enters  npon  the 
execution  of  his  duties.  Tbe  court  may,  at  any  time,  remove 
tbe  referee,  or  either  of  tbe  commissioners.  !f  either  of  them 
dies,  resigns,  or  neglects  or  refusea  to  serve,  or  is  removed,  the 
court   may,   from   time   to   time,   appoint   another   person   in   hia 

2  R,  8.  4Se.  H  11  and  12  (2  Rdm.  B12},  im'd,    B«  |  UBO,  inta. 
t  lOOft.  Dowev,  lioiT  >«iBeaBt>red. 

The  referee  or  the  commissioners  must  execute  thejr  dutlea  In 
the  following  manner: 
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1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
tbc  l>eEt  intcreEts  of  oil  the  parties  concerned,  ndmeQBUre  and 
lay  off,  as  epcedilr  ns  poBsibic,  as  llie  dower  of  tbe  plaintiff,  r 

diEtinct  parcel,  conBtitotlne  the  one-third  y — '  ''  '' ' " 

of  which  dower  is  to  be  nclD>ca»'ur<'(i,  desi 

off  b;  posts,  Btone?,  or  other  permnuent  Qiuuuuicuib. 

2.  In  makiog  the  admeaniirpnient,  they  mimt  tnlre  into  eon- 
Biileralion  auy  uermniient  iiiiinovomeuls,  made  npou  the  real 
property,  after  tbe  death  of  the  plaintiCt'e  bnaband,  or  after  the 
allenalion  thereof  hy  him;  and,  if  practicable,  those  improvements 
must  bo  awarded  within  the  part  not  laid  off  to  the  plaintiff:  or, 
if  it  is  not  practicable  eo  Jo  award  them,  a  dednetion  must  be 

iotiffi,  proportionatt 

.  __.   _)  much   of  those  improve- 

ments,  as  is  included  in  the  part  laid  oK  to  her. 

3.  If  it  la  not  prnclicable,  or  If,  In  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  iateresta  of  nli  the  parties 
coucernod.  to  ndmeaiiiire   and  In.v  off  to  the  plaintiff  a  distil 

■     "  ■'  "    1  in  the  forecolng  sobdiviaio 

iflt  fact  to  the  court, 
with  the  ueceesary  asaistaDta, 

3  H.  S.  489.  i  13,  ns  im  a  by  U  18«»,  ch,  M3.  I  1. 

I  lOIO.  Report  tbereapoii. 

All  the  commissioners  must  meet  together  in  the  performance 
of  nny  of  their  Juiies;  but  the  ucts  of  n  majuritj-  so  met  are 
Tolid.  The  referee,  or  the  commisEioncrs,  or  a  majority  of  them, 
mnst  mahe  a  toll  report  of  their  proceedings,  Bpecifying  therein 
tbe  manner  fn  which  they  have  diHcbarged  tlieir  trust,  with  the 
items  of  their  cliiirges,  and  a  particular  description  of  the  portion 
admeasured  and  Inid  off  to  the  plaiiitiffj  or,  if  the;  report  that 
it  is  not  practieable.  or.  in  their  o:)iulon,  it  is  not  for  the  best 
interests  of  oil  tlie  parties  concerned,  to  admenanre  and  lay  off  a 
distinct  parcel  af  the  properly,  of  which  dower  is  to  be  admeas- 
nred,  they  must  state  the  ri'nBODH  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  ns  a  deed  to  be  recorded, 
and  mutt  be  filed  in  tbe  office  of  the  clerk. 

Id..   I  13,  mlQ'd  b7.L.   1866.  cb.  433,  I  3. 

I  1011.  SetUnv  aside  report. 

Upon  the  apolicalion  of  an;  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  Eet  oslde  the  report,  and.  if 
uecesaar?,  may  appoint  new  commissioners,  or  a  new  referee, 
who  most  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

Id..  I  le,  ani'd. 

I  lS13i  Fees  «Bd    expenses. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
including  the  einense  of  n  survey,  when  it  Is  made,  must  be  taied 
under  the  direction  of  the  court;  and  the  amount  thereof  roust 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  tbe  taxation 
of  her  costs. 

SnlxMlatrd  tor  hi.,  |  2n.    8««  |  ISSd.  lDt«. 

•^  ,  Google 
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I  leiS.  Flanl  JndKioeBt. 

tJpon  tbe  report  bflng  coalirmed  br  tlio  court,  final  judgment 
must  be  rendered.  It  tlie  referee  or  commietiiijucrs  bare  adiueas- 
nred  and  laid  off  to  tbe  plaintifT  a  dlstint^t  parcel  of  the  property, 
tbe  jiidKmeDt  must  award  to  her,  during  her  aatural  life,  tbe  po4- 
BeBsiou  of  that  parcel,  deEcribing  it.  subject  to  the  pojmeut  of 
all  taxes,  asseHa meats,  and  other  charges,  accruiug  tbereupoa 
after  she  takes  pOBsession.  If  tbe  referee  or  tbe  commiBsioaera 
report,  that  it  in  not  practicable,  or  that.  In  bis  or  their  opinion. 
It  1b  not  for  the  beet  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  In;  off  a  distinct  parcel  o(  the  property,  the  final 

Judgment  must  direct,  tbat  a  euid,  fixed  by  tbe  court,  and  speci- 
led  therein,  e*inal  to  one-third  of  the  rental  /alue  of  the  real 
property,  bb  aBcertoined  liy  a  reference  or  otherwise,  be  jmid  to 
tbe  pinintiff,  nnnnally  or  oftener,  as  directed  in  tbe  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
tbe  snm  bo  to  be  paid,  be  and  remain  a  charge  upoTi  the  property, 
dutinK  ber  natural   life.       The   linnl   judgment  may  also  award 

I  3  <T  Edm.  MS). 

I  iet4.  PlMlatllT  mar  recover  iinm  mrardedi  eoart  iamjr 
modify  indsiucnt. 

Tbe  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  tbe  owner,  or  a  pemon  who  was  tbe  owner  of  tbe  prop- 
erty, to  recover  any  Inslnlnient  of  the  sum,  to  awarded  to  her 
for  her  dower,  which  Lecnine  iliie  during  his  on'nerBbip.  and 
remains  unpaid.  Or,  if  nn  inEtaliiient  remains  duo  and  uniuiid, 
abe  may  maintain  an  action  to  procure  n  sale  of  tlie  properly, 
and  enforce  the  payment  of  the  instnlmenls,  due  and  to  become 
due,  out  of  the  proeccds  of  the  sale.  Such  nn  action  must  be 
conducted,  as  if  tbe  charge  upon  tbe  renl  property  was  n  mort- 
gage to  tbe  same  effect.  If,  nt  any  lime,  it  is  made  to  napenr  to 
the  court,  that  the  rental  rnlue  of  the  real  properly  has  materially 
incresBed  or  diminiahed,  the  court  may,  by  nn  order,  to  lie  mnde 
DpoD  notice  to  nil  the  perBons  InteroBted,  modify  tbe  final  judg- 
ment, by  increasing  or  dimiuisbing  tbe  sum  to  be  paid  to  tbe 
pUintifl. 

I..  1B«9.  ex.  4SS.  I  >. 

I  leiS.  JDBior  lacvmbrnBcerai  not  BSooted  fer  iidmeaBiirc- 
■leut. 

Where  a.  porcion  of  the  property  is  ndmeasnred  and  laid  off 
to  tbe  olnintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  iilnin- 
tllTs  rlubt  of  dower,   nttnchcB,   during  the   iife  of  the  plaintiff, 

to  the  residue,  or  lo  the  portion  o-  -' -'  ■""--   — ''--  —'-■-'- 

was  subject  to  it,  an  if  the  portio. 
not  been  a  part  of  the  property, 

L.  IBTO.  ch.  717,  I  2.  •m'd  l>r  L.  18T4.  th.  2M  (9  Mtn.  880). 

I   1«16.  ApppBl   not  lo  stBT  ese«alloB,  If  BmaertablBs  ta 

■iTEB. 

An  apnenl  from  a  final  Judgment,  airnrdlng  to  tbe  plaintiff 
pOBsesalon  of  the  part  admensnreil  and  laid  off  to  her,  does  not 
ttny  the  eiccntlon  thereof,  uidcfs  tbe  court,  or  a  judge  thereof, 
grants  nn  order  directing  such  a  stay.  Sneb  an  order  sbnll  not 
be  granted,   if  nn  undertalitnc  is  giren   on  the  part   of  the  re- 
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irrandent.  irtth  one  or  more  anretlei,  approved  by  tbe  conn,  ot 
a  Judge  thereof,  to  tbe  effect  that,  if  the  judgiueut  aii|«nted  trom 
is  reversed  or  modilicd,  aud  restitutiou  U  awurded,  alie  will  pny, 
to  the  person  entitled  thereto,  the  value  o(  the  use  and  oeeupa- 
tjon  of  the  port  «o  acimcnfured  and  laid  off  to  her,  or  of  the 
poDion,  reBtftiition  of  which  Is  awarded,  daring  the  time  niut 
holds  po8Beflsion  thereof,  by  virtae  of  tbe  Judgment. 
L.  ISOB,  <±.  433,  t  4  (T  Bdm.  4B0).    Dw  h  13S1,  UU. 

I  lOlT.  Plaintiff  BUT  conaenl  to  teopiT*  >  KFOaa  ■nm. 

In  an  action  for  dower,  the  plaintifF  mo;,. at  au7  time  before 
an  interlocutor}-  jndgtnent  is  rendered,  bj  renaou  of  the  defend- 
ant's default  In  niipearing  or  plendin^.  or.  where  an  isBDe  of 
fnct  is  Joined,  at  auy  time  before  the  eommeneement  o(  the  trial. 
file  with  the  elork.  a  roneent  to  accept  a  kfobs  xum,  in  full  satia- 
faction  and  dlKchnrge  of  Iter  rittht  of  dower  in  the  real  property 
described  in  the  com[jlaint.  Such  a  consent  must  l>e  in  writing, 
and  acknowledei^  or  proved,  and  certilied,  in  like  manner  as  a 
deed  to  be  recorded.  A  copj'  thereof,  with  notice  of  the  filing, 
must  be  served  uiKin  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  Glinfc. 
L.  IBTO,  eh.  TIT,  I  1  (T  Eilm.  TT1>,  ■m'd. 

I    KIIB.   Defendant   mar    coaseut   to   pay   It;    procecdl>K« 
thcnnpon. 

At  any  time  after  a  consent  Is  filed,  as  prescribed  In  the  last 
section,  and  before  nn  Interlocutory  judgment  is  rendered,  any 
defendant  mny  apply  to  the  court,  upon  notice,  for  nn  order 
granting  him  Ifave  to  pny  such  n  gross  aum.  Thereupon  tbe 
conrt  may.  In  Us  discretion,  niid  upon  such  terms  ns  Justice  re- 
quires, ascertain' the  value  of  thf  plaintiff's  rieht  of  ilower  ir.  the 
Eropcrly,  by  n  rcferrncp  or  olherwise,  ,in(2  moke  nn  ordrV,  direct- 
ig  pnymeiit.  b."  t!.o  iippliennt,  of  tbe  sum  l;o  afieertained,  within 
a  time  fixed  by  the  order,  not  esceedlnR  sixty  days  after  service 
of  a  coiy  thereof:  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  rlRht  of  dower,  upon  receipt  of  the  money. 
Obedieiico  to  the  order  mny  he  enforced,  either  by  punishm>>nt 
for  contempt,  or  by  striking  ont  the  pleading  of  the  offending 
._    —J j^__    4..J » :„-.    1.1 ^   1,3,   or   -^    b„^g 


I  1010.  Intcrloontorr  JnHtrmeiit  top  nalf-i 

Where  the  plnlnlKFa  consent  has  been  filed,  as  prescribed  in 
th"  Inst  section  liut  one.  nud  she  is  entilled  lo  on  Interlocittry 
judftunTit  in  the  ncfiou,  the  court  must,  unon  the  niiplicntion  of 
either  party,  ascertain,  by  referenrc  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  protierty  can  he  ndmeasnreil  nml  lail  off  to 
the  plaintiff,  ns  tenant  in  dower,  without  materia)  injury  >o  the 
InlerestB  of  the  parties.  If  It  nnpesrs  to  the  court,  that  a  distinct 
pnrce!  cannot  be  so  adniensnred  and  bill  off,  the  interlocutory 
Judgment  must,  except  In  the  cnse  specified  in  the  next  section, 
direct  that  the  properly  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  tioon  tbe  conSmintion  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notlca  of  the  pendency  of  the  action,  aa  prescribed  In 
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article  itiiiCh  of  this  litl?.  tip  barri>d  ot  and  from  nn?  right,  title, 
or  interest  in  or  to  tile  property  sold. 
L.  ISTO.  ch.  717,  H  1  Bud  3,  Bin'il. 

I  leso.  Id. I  dlrectlBV  •>  part  to  be  laid  off. 

lu  a  case  Bpedfied  in  section  1617  ot  tlils  I'ct,  where  tbe  prop- 
erty, or  «  part  thereof,  cor---'-  -*  — —  — -=— 

proved  lotH^  the  plabitifCH 
>°.ke  a,  dialiDct  parcel,  out 

_j  that  case,  the  iutiTlocii.    ,   ,     „._.._     ._. „  _ 

sale,  may  direct  if  it  appcnrs  to  be  Jnat  to  to  do,  that  commiu- 
aloaers  be  appointed  to  admcnsiirc  and  Iny  off  to  tbe  plaintiff  a 
diMiDCt  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
ttiere  is  any  other  property,  that  tt  he  sold,  and  n  sromi  aiim  be 
paid  to  her  out  of  the  proceedn  thereof,  ns  nrescrilieil  ia  the  ncvt 
three  Bectiona.  The  iilaintiff'B  title  to  each  distinct  parcel,  ad- 
meegnred  and  laid  on  to  her,  aa  prescribed  iD  thia  section,  ta 
that  of  an  estate  of  inheritance  in  fee.ainipie.  In  admeaaDrinfi 
and  laying  off  tbe  same,  the  eouiiniasioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  tbe  plaintiff's 
right  of  dotver  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admenBUreineTit  in  to  be  mnde:  which  must  l>e  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  preEcrilied.  in  the  ne.\t 
three  sectiiins,  for  fixing  u  groHu  buiu  to  be  paid  to  her  out  of 
the  proceeds  of  a  sale. 
Id..  I  a. 


whether  any  person,  not  a  party,  has  a.  lien  upon  tlie  properly, 
r  any  part  thereof.  Exeeiit  as  otherwise  expressly  prescribed  in 
■■'-   article,  tlie  proeeediniw  upon   and   subsequent  to  the  refer- 


sl 

must  be 
where  a 
is  act. 

the  same, 
reference 

'  is 

M.. 

1  S.  Btn  U 

by  U 

1874. 

eh. 

I  18SZ.  Id-t  payinol  of|  op  nalG  snliject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  tlie  plaintiff  is  inferior  to  any  other  lien  upon  tlic 
property,  the  jndfmient  wayi  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  eitner  subject  to  tbe  Uen,  or  diadiart[ed 
(mm  the  lien;  and,  in  Ibe  latter  case,  tbnt  the  officer  making  the 
sale  pay  the  amount  t>t  tbe  lieu,  out  of  the  procccda  of  (ho  sale. 
Id.,  i  4. 


conveyance  to  tbe  purchaser,   the  uflicer  iunkiii„   — 

make  and  file  with  the  clerk  a  reaort  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchnso-price  paid  by  him,  or,  if  the 
property  was  sold  in  parcels,  the  name  of  e.ich  purchaser,  and 
the  price  and  a  description  of  the  narcel  sold  to  him:  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur- 
suant to  the  Interlocutory  judgment;  the  purpose  tor  which  each 
gaymeat  was  made;  tbe  amount  and  items  ot  liis  fees  and  tx< 
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^UBes;  aod  the  net  amount  ot  the  proceedB,  after  deducting  the 
pajmentB. 

L.  ISIO,  cb.  TIT,  I  e. 

I  10X4.  PI  OKI  Imimmtat  thereon. 

Upon  confirmiqg  the  aale,  the  court  must  ascertahi,  hr  a  refer- 
ence or  otherwise,  the  righls  and  interesta  o(  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  aod  alto  what  gross  aum  of 
roooey  is  equal  to  the  value  of  the  plaintiff's  dower  in  tie  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  anuuitiea.  The  court  must  thereupoa  render  Eunl  judgment. 
confirmiDg  the  lale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  Cull  Batiafactian  of  ber  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
diatributed  among  the  persons  entitled  thereto. 
Id.,  I  B,  un'd. 

I  lOHK.  C*Ft«lB  prOTlBlana  of  artlclB  BeeoBd  BUide  kp. 
plleakle. 

The  provIslo&B  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tje  diBtribution,  invest- 
ment, and  care  of  the  proceeds,  appl.v,  as  far  as  thej  are  appli- 
cable, to  a  ea'e  made  aa  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  a«  prescribed  in  the  laat 
■ectioD. 


D,mi,.=db,  Google 
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AKTICLB  PODHTH, 

'Aeti&n  toforeeli,ae  a  moHgage, 

Sm.  i«aB.  Pinal  Jndameiit;  wli.l  to  'on'''"-  def^nduil    Me 

leaS*.  01h*r  actlou"  lor  motlROBe  debl,  wIieD  prohlblteu. 

10».  Complnlut  lu  WBtc  nliMher  (Uc)]  apllon  hrnugM. 

lesO.  If  Juiljnncnt   rppdr?r«l  tlip™in.  eifcmion  moat  b*  retorned. 

1031.  h'ollce  01  iwodi^iH^  of  icIlDD  to  bfi  Unl. 

IflXi!  Paymant  after  Judgmditi  nben  pnKcMlnjn  to  tH  llmr«d. 

I  1020.  Final  Juilimirnti  wbat  (o  contnln. 

In  BD  notion  to  foiTclose  a  niortunpe  UDon  ren.1  properly,  if  thf 
plaintiff  become*  entitled  to  final  judcnient,  it  nmat  direct  tin 
aale  of  the  proppriy  mortcnErd.  or  o(  snrh  port  thereof  ns  i»- 
■iifficient  to  diaeiiorne  the  mortEOge  debt,  the  eipeusea  uf  toi 
■ale,  aud  the  costs  of  tbe  action. 

3  R.  8.  ISl.  1  IBl  (2  Edm.  laO). 

f  162T.  lAm'd,  IBM>.}  Prraoa  llBblv  far  norWtKe  dekt 
bAi'  be  viAde  defptidKfit,  etc 

1,  Any  persoa  who  is  liable  to  the  plaintiff  for  tbe  pftymeot  of 
the  debt  secured  by  the  mortRoee  muy  be  made  a  detetidant  in 
the  action;  and  if  he  has  appeared  or  has  been  peTBonally  served 
with  the  summoiiB,  the  final  judEfpnt  may  award  payment  by 
him  of  the  residiiR  of  the  debt  reniaiiiing  uDsatisficd.  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceedii, 
piiniaaDt  to  the  dirt^ctions  coDtnincd  therein, 

2.  The  people  of  the  state  of  Kew  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgaKC  on  real 
property,  where  the  p<>o])lc  of  the  ulate  of  New  York  bare  a  Ilea 
on  tlie  said  r<vl  protxTiy  subsequent  to  tbe  lien  of  the  mort- 
gaKe  sought  to  be  rorecloKetl  in  said  action,  in  the  same  manner 
as  a  private  pcrKon.  la  such  a  cane,  the  summons  must  be  serred 
upon   the   attomey-Bcaeral.   who   must  appear   in   behalf  of   the 

Id,.HiQ  tan  lM,anil  Oa,PFoc,.part  of  lit;.    L.IHM,  ob.ia.     to (ffaiit  Btpt.  I, 

I  1028.  Otber  •ettons  for  niArtaraaia  Aebt,  wh»  pro- 
klbUed. 

While  nn  ociion  to  fnrccioiie  a  Diort)ta)ce  npon  real  property  Is 
pending  or  after  final  juditment  tor  the  plnlniiff  therein,  no  other 
action  shall  be  commenceil  or  maintained,  to  recover  apy  part 
of  the  mortfcaKc  debt,  wllhont  leave  of  Uie  court  in  which  the 
former  action  waa  bruusbt. 

Id.,  i  IIM. 

I  1020.  CouplalMt  t»  Btate  wbetber  snob  actios  bronBbt. 

The  complaint.  In  an  action  to  foreclose  n  mortgace  apon  rcnl 
property,  must  state,  whether  any  other  nrtion  has  bwn  bi^ught 
to  recover  any  part  of  the  moriEnge  debt,  and,  if  so,  wbetber 
any  part  tbereol  bat  been  collected. 

Id.,   t   us.  430 


e.  14,  t  1,  a.  4  MORTGAGE.  If  1630-^ 

t  isao.    If  Jad«meB«  r«nd«F«4l  (Ii«relB,  exvoatloa  maiit  h* 

Where  fioal  Judgment  tor  the  plaintiff  has  been  rendered.  In 
an  iK^ion  to  recover  any  part  of  the  mortgage  debt,  an  action 
■hall  not  be  commenf^ed  or  maintained  to  (oreclose  the  TaaiUsMge, 
onlem  au  execntiDn  against  th«  propert;  of  the  derendant  baa 
been  isHued.  npon  the  judRnient.  tit  (he  sheriff  or  the  county 
where  he  resides,  if  he  reaides  within  the  State,  or,  if  be  resldM 
Mthoat  the  Stale,  to  the  sherifE  of  the  enuutj-  where  the  Jni^g- 
Dipnt-roll  la  filed;  aud  hag  been  relumed  whoUj  or  partly  un- 
■atlafied. 

3  a.  a.  191.  I  >H.     Bh  (  1433. 

I  1031.  Motlce  of  pendener  of  aetlon  to  be  flieu. 

The  plaiutift  must,  at  least  twenty  days  before  a  final  Judg- 
ment diroctine  a  sale  la  rendered,  file.  In  the  clerk's  office  of  each 
county  where  the  mortgnBed  properly  is  situated,  n  notice  of  the 
ptudency  of  the  action,  as  prescribed  in  section  1670  of  this  net; 
irhich  mnst  specify  in  addition  to  partieiiliirs  required  by  that 
■rctlon,  the  date  of  the  mongaee,  the  pariiea  thereto,  and  the 
time  and  place  of  recording  it. 
Oo.  PiDC.,  part  or  |  133.    Il«  Eils  Ol. 

I  1032.  Blfect  of  eonveymicv  «pon  ■al«. 

A  coQTeyance  upon  a.  Bale,  made  pursuant  to  a  final  judgment, 
In  an  action  to  foreclose  a  mortgage  npon  real  property,  vesta  in 
the  pnrcbaser  the  aame  estate,  only,  that  trould  have  Tested  in 
the  mortgagee,  if  the  equily  of  redemption  hod  been  foreclosed. 
Such  a  conveyance  is  na  valid,  as  if  it  waa  executed  by  the  mort- 
tpiirar  and  mortgagee,  aud  is  an  entire  bar  against  each  of  them, 
and  agninat  eai'h  party  to  the  action  who  was  duly  aummoned, 
and  every  peraon  claiming  from,  through  or  uniler  a  party,  by 
tllte  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
tl|,e  action,  oa  prescribed  in  the  last  sectioo. 

3  R.  S.  191,  I  UW. 

I   1033.  DlapaiiltlaB   of  aurplaB. 

If  there  Is  any  surplus  of  the  proceedi  of  the  sale,  after  payinx 
the  expenses  of  the  aule,  and  ential^ing  the  mortgage  debt  and 
the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use 
of  the  person  or  persona  entitled  thereto.  If  any  part  of  the 
surplus  remains  in  court  for  the  period  of  three  moDtha,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may. 
If  an  application  therefor  Is  pending,  direct  it  to  be  InveBted  at 
Intereat,  for  the  benefit  of  the  person  or  peraona  entitled  thereto, 
to  be  paid  upon  the  direction  of  the  court 
Id.,  lut  cUoM  of  H  ua  and  1«0. 

f  t«S^  Wke>  eomplslnt  to  be  dlantsaed  on  parm«t  of 

Where  an  action  Is  brought  to  foreclose  a  inortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  Interest  la 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
nnst  be  dismissed,  wilhout  costs  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  lime  before  a  final  judgment 
directinc  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,  1  lei.  4S1 
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1 163B>  PaTmcBt  Bttar  Jadavaeati  ivh*a  vr*eecdlnKS  to  be 

In  a  rsM  spetified  In  the  last  Motion,  if,  arter  a  Bnal  judf^eut 
directing  a  sale  is  rendered,  bnt  liefore  the  sale  is  made.  th« 
defendant  paj-s  into  court  the  atnouDt  due  for  principal  nod 
Interest,  and  the  costH  of  the  action,  tOKether  with  the  eipenael 
of  the  proceedingB  to  Hell,  if  any.  all  proceedings  upon  the  judg- 
ment must  be  stayed:  but,  upon  a  subHequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
dlrectinK  the  enforcement  of  the  Judgment,  for  the  purpose  of 
collectinK  tile  sum  then  due. 

I  1038.  'n'lien  part  only  of  the  property  to  be  sold. 

Where  the  oiorignge  debt  is  not  all  due,  aod  the  mortgaged 
property  is  so  circumstanced,  that  tt  can  be  sold  Id  parcels  ivitb- 
out  injury  to  the  intcreBls  of  the  partiea,  the  finsl  judgment  muat 
direct,  thfit  no  more  of  the  Tiroporty  be  sold,  in  the  first  place, 
than  is  GulBctcnt  to  untisfy  the  sum  then  due,  with  the  costs  o^ 
the  action  and  ox[>out;Fs  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  pnyment  of  priucipal  or  iulerest,  the  plaintiff  may 
aoplj  for  on  order,  directing  the  sale  of  the  residue,  or  of  no 
much  thereof  as  Is  necesHary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  apalication  and  the  eipenses  of  the  sale. 
The  plaintiff  may  apply  for  and  ohtoju  such  an  order,  as  often 
as  a  default  happens. 

Id.,   part  of  II  103  and  IM,  consoIKIated. 

I  1U37.  "Wben  th«  irhole  property  ni>r  be  aold. 

If,  in  a  case  spcci6ed  in  the  Inst  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold:  that  the  proceeds 
of  tbe  Bule,  after  detlucting  the  costs  of  the  action,  nnd  tbe 
eicpenscs  of  the  sale,  be  either  applied  to  tbe  satisfaction  of  the 
whole  sum  secured  by  the  morieage,  with  such  a  rebate  of  inter- 
est,  as  justice  requires:  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  ni^cessarTi 
)>e  Invested  at  Interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  o(  the  priodpal  or  interent 
beoomes  due. 

U..  H  Its  sua  isa,  tm-ij  '   _ 


D,mi,.=db,  Google 
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Action  to  ctnnpd  the  deierminatum  of  a  claim  to  real  propertj/. 


— .,    enled. 

1»0.  Tbil  irtlclg  ipplln  lo  corpDntloni, 

1  1688.  [AB'a,  18S1,  1»04.]    IVho  mar  nslBtaln  actios. 

Where  a  person  has  been,  or  he  and  those  whoHe  estates  he  hus. 
faaTe  beon  (or  ooe  rear  in  posseBsiou  of  real  property,  or  of  any 
undivided  interest  therein,  claimiiig  it  in  fi'e.  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maiDtain  an  action  BKainst 
any  other  person  to  compel  the  determination  of  any  olaim  advcriir 
to  that  of  tbe  plaintiff  which  the  defendant  makes,  or  which  it  ap- 
peara  from  the  public  records  the  defendant  miKht  make  to  an^' 
estate  in  that  property  in  fee,  or  for  life,  or  tor  a  term  of  years 
Dot  less  than  ten.  in  posaesBion,  reversion  or  remiiinder,  or  to  any 
interest  in  that  property,  including  any  claim  iu  tbe  nature  of  an 
eaHemeut  therein,  whether  appurtenant  to  any  other  ewtate  or 
lands  or  not.  and  also  including  any  lit^n  or  incumbrance  upon  said 

Sroperty,  of  the  amount  of  value  of  not  less  than  two  hundred  and 
rty  dollan.    But  this  section  does  not  apply  to  n  claim  for  dower. 

2  R.  3.  912.  t  1  {2  Edm.  321),  »  aDi'i]  bj  6i.  Proc.,  I  UB;  h.  iMS.  cb.  SO: 
■;  U  two.  i-h.  ITS;  L.  1864.  cb.  318:  L.  18D1, 


Silaint  in  such  an  action  must  set  forth  facta  shuwinK; 
.  gintifTs  ri)[hl  to  the  real  property;  whether  his  esiHle 
therein  is  in  fee,  or  for  life,  or  (or  a  term  of  yeara  nut  less  thiiii 
ten;  and  whether  be  holds  it  as  heir.  dL-visee  or  purchaser,  with  (he 
source  from  or  means  by  which  his  title  imniedistely  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  aetloii  waa, 
and,  (or  the  one  year  next  precediiiKi  baa  been  in  hi*  nnHHexslon. 
or  in  the  possesBion  of  himself  and  those  from  whom  he  derivcH 
his  title,  either  as  iKde  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others, 

3.  That  the  defendant  uujustly  claims,  or  that  it  uppearit  (rum 
tbe  public  reeurds  Ihnt  the  defendant  might  unjuMly  chilm  an 
estate  or  interest  or  easement  therein,  or  a  tien  or  incumbrance 
thereupon  of  the  character  s|ieeified  In  the  last  Eeetion. 

Tbe  complaint  muitt  descritie  the  property  us  preiu.'ril)ed  in  hi'<'- 
lion  fifteen  hundred  and  eleven  of  this  act.  The  demand  for  juiIk- 
ment  may  l>e  to  the  effect  that  the  defendant  and  every  person 
etaiming  under  him  to  be  barred  from  all  claim  tu  an  estate  in  the 
property  dcacrlbed  In  (be  complaint,  or  from  all  claim  to  an  inter- 
est or  easement  therein,  or  a  lien  or  incunibrnnee  thereupon,  of 
the  character  specified  in  the  last  section,  or  it  may  combine  two 
or  more  of  said  demands  with  other  demand  tor  appropriate  relief. 

U:  I  3.  aia'a.  B«  Od.  Pnx..  |  449;  L.  1801,  eb.  SID;  1..  1904,  cb.  tSS. 
la  cffact  Sept.  1,  1S04. 
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1  1S40.    ProeeedlnvB    wbea    aefeaanat    AcbIcb    plalBllS>> 

If  the  defendant,  In  hii  amwer,  pnta  Id  ittnm  the  matters 
BpeciQ^  In  subdiviBtoD  Bpconri  of  the  Inst  Bcction,  and  Bncceedn 
upon  that  defence,  fituil  judgmont  must  be  rendered]  la  bia  fnTor. 
diBmlBxIng  the  complaint,  and  awarding  to  him.  oosu  against  the 
plaintiff. 

2  R.  B.  SI2.  )  T.  VD'a  bj  I^  ISH.  eb.  Ell. 

I  ie41.   [AM'd,  1801.1     Id.)  wben   be  plrada  title. 

The  defeuilnnt  may,  la  his  answer,  either  'n'ith  or  withniit  the 
defense  speciGed  in  the  Inst  aection,  get  forth  facts,  flhoirius  that 
he  hng  an  estnte  in  (he  property  or  any  pnrt  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  lite,  or  for  a.  term  of  y^ara  not  les» 
than  ten,  in  posBrBsion,  rerersioQ,  or  remninilor,  na  in  n  complaint 
for  the  same  ennse  of  aclioo:  or  the  defendant  mnj  Fct  forth 
facts  ehoning  Ibnt  hf  has  nn  interest  or  nn  easement  in.  or  n 
lien  or  incnnibrance  npon,  Rai<I  property;  and  therenpon  he  may 
demand  that  the  complaint  be  diBiiiisHed,  or  nn.v  jiidfrment  ta 
which  he  wonid  l)e  entitled  In  on  action  brought  by  him  lo  recover 
that  estate  in  aaid  property,  or  to  enforce  in  any  m:inner  the 
interest  or  easement  therein,  or  the  lien  or  incumbrance  thereupon 
irhich  he  eBserts:  or  he  may  combine  any  two  or  more  of  said 
demand  a. 

L.  1801,  eh.  210. 

I  ia4a.   [Ani'a,  1801.]      FraKFr^atnga  the  Bune  ■■  la   eject' 

■Where  nn  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  nrlicle,  niilesa  the  defendant  merely  demands  that 
the  complaint  le  difmiwfed,  it  the  detrndnnt  dainiH  nn  estole  in 
said  property,  the  siilisequent  proceedings,  including  the  trial, 
indgment  and  exeeudon.  are  the  some  na  it  It  was  nn  netion  of 
ejectment.  e:tcept  ns  othertviBe  eipresBlj  prescribed  In  this  title: 
if  the  defendant  clnimB  nn  Interest  or  eauenn'iit  In,  or  a  lien  or 
incambrance  upon,  said  property,  tlie  suliaeiiueEt  proceedings  arc 
the  BBiiie  ns  if  it  waa  an  ncdon  brouKlit  liy  the  defendant  to 
establish  or  enforce  llie  eaid  intrreKt,  easement,  lien  or  inctim- 
brance,  and  the  court  may  nwnrd  an.v  appropriate  relief  except 
as  otherwise  expreasly  prescribed  in  this  tille. 

h.  1891,  ch.  210. 

f  1043.  Proeeedlam  when  aelendant  clBliaa  In  rcvenUoa 

Where  the  defendnnt  claims  the  property  In  riuestion,  or  any 

Eart  thereof,  by  Tirtne  of  nn  cstnte,  in  remnindcr  or  reveralnn. 
e  need  not  estnblish  a  risbt  to  the  imniedinte  posBesBion  thereof; 
but  where  the  verdict.  r<')iort,  or  decision  Suds  that  he  hns  sneh 
an  estnte.  it  mnut  fjiecify  the  time  when,  or  the  contingenc.T 
D3on  which,  he  will  be  eutitleil  to  irasKession:  and  final  judgment 
to  that  eJTect  must  be  rendered  nccorilmclj-.  wlthont  danin2e<!. 
In  such  a  case,  an  execntinn  for  Ihc  delivery  of  the  possessloi 
of  the  property  may  lie  iiisued  upon  the  judgment;  but  only  by 
the  specinl  order  of  Ibe  court.  n)Bde  upon  nn  application  by  tlie 
defendnnt,  or  a  jierKon  claiming  under  him,  nnd  satisfactory 
proof  thfit  tlie  tiuie  lina  nrrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  posaesaion  by 
the  terms  of  the  jvidimipnt. 
t  a.  8.  314,  aiS,  »  )3  1111]  IB  (1  Edm,  32B).  ini'd  ttf  L.  UBS,  dl.  BU. 
484  C'.OO'A- 
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i  1044.  Jvdvment   RWKrOlnB'  defendBikt  poaaeaalOB,   •!«. 

Where  a  fiual  indtpueDt,  iu  favor  ol  the  detendaat,  determines 
tlukt  he  is  entitled  to  the  immediate  poBEewioQ  of  the  property, 
it  must  award  liim  posseEHion  acconliiigly.  The  final  judgmeut 
iiiUHt  also  award  to  bim  his  daiuas<-*a  tor  the  withboldiuK  of  bin 
property,  aa  in  an  action  of  ejectnienC. 

S  B.  S.  S14,  BIG,  i  IB,  Bm'd  u  on  pKe  433. 

I  1040.  [A^'ll,  1891.]    JnasTDieiit  tor  plnlntlfl. 

Final  Judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  nnd  eTer;  person  claiming  nnder  him,  by  title  nccru- 
log  after  the  Sling  of  the  judgnieut-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  aa  prescribed  In  article  ninth  of  this  title, 
be  forever  barred  from  nil  claim  to  any  estate  of  inheritance,  or 
for  life,  or  for  a  term  of  years  not  less  thnh  ten,  in  the  property, 
or  BDch  indinnent  must  bo  that  the  defendant  and  every  person 
claiming  nnder  him,  as  above  staled,  be  forever  barred  from  all 
claim  to  any  iDteresC  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  properly,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  eoaement,  lien  or  incumbrance  specified  Id 
•aid  jndgmcDt;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum- 
brance to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  jndgmeut  may  be  awarded  in  the  same 
action.  If  such  n  jndgmeut  is  taken  upon  the  defendant's  default 
in  apr)eBring  or  pleading,  It  shall  not  awnrd  costs  to  either  party, 
unless  it  be  taken  upon  n  default  in  answering,  after  the  dmalon 
of  a  demurrer  to  the  cbmplainL 

L.  ISSl,  eb.  210. 

i  1G40.  [Am'd,  1801.}    BSact  ot  jBdcment. 

A  final  judgment  in  favor  of  cither  party,  in  an  action  bronght 
«B  prescribed  In  this  article,  is  conclusive  usnmst  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  tliroUEli,  or  under  that  party,  by  title  accru' 
ing  after  the  filing  of  the  iudgmeut-roll,  or  of  the  notice  ot  the 
pendency  of  the  nition,  as  prescribed  ia  article  nintti  of  this  title. 
A  new  trial  of  said  action  after  judgment  sbnll  not  be  granted 
aa  a  matter  ot  right,  but  the  court  may,  In  Ita  discretion  in  the 
interest  of  jnaticc,  graut  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  aafd  judgment.  But  where 
a  defendant  is  an  iufaut,  an  idiot,  a  lunatic,  an  haliitunl  drunkard, 
or  imprisoned  on  n  criminal  charge  or  in  execution  upon  convic- 
tion ot  a  criminal  offence  for  a  term  less  than  lite,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability Is  terminated,  to  npily  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  ot  such  a  defendant  shall  have 
the  same  right  within  (fnc  year  aHer  the  death  of  said  defendant. 
If  snch  death  occurs  while  the  dienbility  continues.  Uson  any 
new  trial  of  an  action,  brought  as  prescribed  In  this  article,  the 
record  of  the  evidence  given  unon  the  previous  trial,  niay_  he 
again  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  snch  rules  and  orders  as  to  jireserviog  the 
record  of  the  evidence  given  in  euch  actions  and  perpetuating 
th«  proofs  produced  therein,  either  with  or  without  the  swardinjt 
Ol  any  other  relief  to  the  party  whose  proofs  are  so  pernetnated, 
MP  shall  be  cecesBsry  or  proper,  and  may  embrace  such  dlrectlona 


in  the  jndgment. 
b.  lau,  di.  sio. 
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I  ie4T.  [Ant'd,  18»1.]    AcMbb  ta  determine  wtdow'a  dower. 

A  peraon  claluing,  as  owner,  an  estate  in  fee,  for  life,  or  for 
reara,  in  real  property,  may  maintain  aa  action  against  a  woman, 
who  clalma  to  bave  a  right  of  doner  in  the  whole  or  a  part  lit 
the  property,  to  compel  the  determination  of  her  claim.  Bat 
BDch  an  action  cannot  be  commenced  until  after  the  expiratioii 
of  tour  months  after  the  death  of  defendant'*  husband.  If  Uie 
defendant  is  under  any  of  the  disabilitiea  specified  in  the  last 
section,  tbe  iirovisions  of  (hat  section  relating  to  new  trial*  and 
to  perpetuating  proolH,  ehall  apply  to  her  case. 
L.  ISei.  cb.  310. 

i  1048.   ProctedtnB*,  If  plaintiff  admit*  dcfeadant'*  olalm. 

Iq  an  action  brought  as  speclGed  in  the  last  section,  if  tile 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  don-er  be  admeasured.  Id  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  groalcr  right  of  dower,  or  another  estate  or  interest 
In  the  property,  than  is  so  admitted,  and  demand  Judgment  there- 
for, as  it  she  was  tbe  plaintiff  In  an  action  for  dower,  the  court 
mast  render  an  interlocutory  judgment,  direcling  her  dower  to 
be  admeosured.  with  or  without  damages  for  its  detention,  as 
In  an  action  for  dower.  The  subsequent  proceedings  ate  the 
same,  a*  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  tor  dower. 

I  l«4e.  Id.t  nhcB   delendaaCii  claim  I*   denUd. 

Where  the  ptalntiC  insists,  in  his  complaint,  that  the  defendant 
has  not  ft  right  of  dower  in  the  properly,  lie  muHl  demand  Judg- 
ment that  she  he  forever  liarred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defenilant  In  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  Interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  fo  compel  the  detcrminntion  nf  nn  ndrersc  claim  in  fee. 
or  for  life,  or  tor  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings   subsequent  to  the   answer. 

I  leBO.  TAn'd,  IfWl.]    Tkl*  article  applies  t*  eorporatlos*. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  apainst  an  im incorporated  asso- 
riatloD,  as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  otiier  sticcesoor  of  any 
such  corporation  or  association. 
L.  leai.  cii.  310. 
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14. 1. 1.  u.  ft  FOR  WASTE. 

ARTICLE!  SIXTH. 

Action  for  mute. 

^  im.  Who  lliUa  to  letlon  for  vuU. 

ina.  Aetloa  bj  belt,  OnUee,  or  irsotor  ol 
leU.  Id.;   br  Wlrd  (tllnat  gturaUn. 
HM.  Id.;  taj  cnntM  (K  ml  pnpettr.  aold 


I  lODl.  IVha  liable  to  aatlon  tiw  wnste. 

An  action  for  waste  lies  BKainst  a  tenaot  by  the  curteaj,  In 
dower,  for  life,  or  for  rears,  or  the  ssBlgnce  o(  auch  a  tenant, 
wbo,  dnrinc  liia  estate  or  term,  comioits  waste  npon  the  real 
propertr  held  br  him,  without  a  speeial  and  lawful  written  license 
■o  to  do;  or  against  snch  a  tensnt,  who  lets  or  giaiiti  his  estate, 
»nd  BtJIl  retaining  posieaaloQ  thereof,  cominita  waste  without  a 
like  license. 

1  B.  S.  B34,  II  1  ind  2  <3  Bdra.  S44). 

I  loss.  Aotlvn  br  help,  acTlBce,  «r  sruitor  of  reTenaloa- 

An  heir  or  devisee  may  maintain  an  actiou  for  waste)  com- 
mitted in  the  time  of  his  ancestor  or  te«tat«r,  as  well  as  Id  hia 
own  time.  The  grantor  of  a  reversion  may  maintain  ut  octton 
for  waste,  comuutted  before  he  aliened  the  same. 

Id.,  I  4,  tm'd. 

1. 18S8.  I«.f  br  wavA  BKalast  siwAiWk 

Such  an  acttoti  may  ako  be  maintained  against  a  gnardlan  by 
bis  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  tne  ward, 
during  tbe  guardianship. 

Id.,  p«rt  of  I  1,  ^ 

I  1WM>  U.)  br  vrante*  of  veal  property  sold  tukder  exe- 

Where  real  property  Is  sold  tiy  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  Is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  tbe 
sale,  against  the  person,  wbo  wss  then  in  possession  of  the 
property. 

Id.,  i  aa. 

I  less.  JadK>i«Bt  1b  aoUeB  acalBst  (caitn*  of  partlealar 
•Btmfe. 

It  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  Iwonght  as  prescribed  in  the  nest  section,  the  final  judg- 
ment must  award  to  bim  treble  damages.  Where  the  action  it 
brought  by  the  person  next  entitled  to  the  reversion,  and  It 
appears,  in  like  manner,  that  tbe  Injury  to  the  estate  in  reversion 
is  equal  to  tbe  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  ft  was  done  maliclnnsly,  the  final  jiidimient  must  also  award 
to  tbe  plaintiff  tbe  forfeiture  of  tbe  defendant's  estate,  and  the 
possessfon  of  the  place  wasted. 

Id.,  I  W,  u  modUM  ^  Oa.  Proc.,  I  4S3.   Ssi,  slso,  H  UM  ud  tUO,  ant*. 


§8  l«6«-ro  FOB  WASTE.  e.  14. 1. 1. ». « 

f  10K6.  Action  OK^nat  JolBt  lenoitt  or  teiiBiit  In  oobudob. 

An  action  for  wniitG  may  also  lie  mnintaiDed,  by  a  ioiat  tenant 
or  teuaDt  in  common,  aciiioBt  his  oo-tutinnt,  n'bo  comuiltB  waste 
upon  tiie  real  proiieily  lielj  in  joint  tennucy  or  lu  coniiuoD.  If 
tbe  plaintiff  recoTera  therein,  be  ia  entitled,  at  hia  election,  either 
to  a  Gaul  judgment  for  treble  damns^s,  Qb  Bpecilied  in  the  ln«t 
aectlon,  or. to  bare  partition  of  the  propertr,  ob  preacribed  ia  tbe 
next  two  sections. 

3  B.  B.  3M.  H  3  and  li.  coDulidktsd. 


I  lOST.  Id-i  InterlocntOFy  Indsment  for  paiFtltloa. 

Wbere  tbe  nlaintiS  electa  to  huTc  partition,  oh  prescribed  ia  the 
last  section,  if  the  pleDdlngs,  Tcrdlct.  report,  or  decision,  do  not 
determine  the  rit-hts  and  interests  of  tbe  several  parties  in  the 
prooert;  so  beld  in  joint  tenancy  or  In  common,  the  court  must 
ascertain  them,  bir  ft  reference  or  otl;erwise.  If  it  appears  that 
there  ore  persons,  not  pnrties  to  the  oction,  who  must  have  been 
made  parties  to  nn  action  (or  tbe  partition  of  the  property,  they 
must  be  brought  In  by  supplemental  summons,  and.  If  neceosary, 
Biipplementftt  pleadings  must  be  made.  When  the  right*  and 
interests  of  all  tbe  parties  are  ascertained,  au  interlocntorr  Jnds- 
ment  for  the  partition  or  sale  of  the  prooerty  must  be  rendered, 
and  the  subsequent  proceeding  thereon  mtist  be  the  aame,  as  in 
an  action  for  the  sartition  of  the  property,  except  fts  otherwise 
prescribed  Id  the  next  section. 

Id..  H  ii.  >3  aiid  14.  Slid  pirt  of  |  IT.  coDulldatri  *Dd  ani-a. 

I    toss.    Id.)    damavea    lo    be    deducted    fpon    def«Ba>Bt*s 

Tbe  plaintiff  may  elect  to  take  flnnl  indgrment  for  the  single 
damages  nivarded  to  him.  or  that,  in  making  tbe  partition,  or  in 
dlTidlng  the  proceeds  of  a  sale,  so  much  of  tbe  sbnre  of  the  de- 
fendant  In  the  real  property,  or  the  proceeds  thereof,  aa  will  be 
sufficient  to  compensnte  the  plaintiff  for  his  single  dnmntres,  nnd 
the  coats  of  tbe  action,  other  than  the  espenses  of  mnklng  the 
partition  or  snle,  be  Inid  off  or  pniil,  os  the  cnse  may  bn.  to  the 
plRlntiff.  The  residue  of  the  property  or  proceeds,  not  Inld  off  or 
distriljnted  to  the  plaintiff  or  tbe  defendant,  must  he  Inid  off  or 
paid  to  the  persona  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id..  11  IE.  16.  UDd  lilt  cUuH  DC  I  IT.  im'd. 

I  lOSO.  Vlenri  i*be>  not  ncpcusarrt  m-Iien  nnd  hovr  nsnAe. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  tbe 
ezecntion  of  a  writ  of  inquiry,  or  upon  the  trlnl  of  an  Issne  Of 
fact,  that  the  jury,  the  judge,  or  the  referee,  aboiild  view  the  prop- 
erty. Where  the  trial  Is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  iudge  may,  In  his  discretion,   view  the 

EronertT.  and  direct  t^f  nttorneys  for  the  tinrfies  to  nttend  wccord- 
igly.    In  any  o'her  cnae,  the  court  may,  In  Its  dlacretiDii,  ny  trasi^ 
direct  a  view  by  the  jury. 
BnbMltDtaa  tor  to.,  part  of  g(  S  nd  1«. 
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ABTICUB  SEVSHTH. 

Actitmfor  a  tmimmot. 


Sm.  lOTo.  Wban   aMtm    t 


I  I«aO.   %Vh»  action  mar  be  btreacht. 

An  action  for  a  nuitjonce  may  be  maintained  in  an;  caae,  where 
mch  nn  action  might  have  been  malntniDed  under  the  lam  in 
(orce,  immedintelj'  before  thia  act  takes  eCEect. 

3  B.  S.  SS3.  i  1  13  Edm.  341),  iDd  Co.  Proc..  |  4M. 

1   1641.   Detradant-   tkervln. 

A  perBOQ  b;  whom  the  nuisance  baa  been  erected,  and  a  perHon 
to  whom  the  real  property  has  been  tranBferred,  may  be  Joined  aa 
defendants  in  sncn  an  action. 

U.,   I  X 

I  lasa.  Flual  ]BdBn*«B(. 

A  final  judi;ment  in  favor  of  the  plnlnliff,  may  award  him 
damages,  or  direct  the  removai  of  the  nuisance,  or  botli. 

Id.,  I  1,  asi'd  bj  Co.  Proc..  |  4M. 

f  1663.  Avplleatloa  of  Ihla  airtlolc. 

This   article  doea  not 
demanda  judBineiit  for  a 
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ia«4-68  REAL  PROPERTY.  cl4,tl.».8 

AATICIjB  bighth. 
other  actions  rtlating  to  naipropertp. 

(.  ItOt,  OuUlD  panoDi  boUliic  over  dHmtd   tiwpiiMn.    AcUm  •vtUM 

l«n.  RsTer^Dur.  Me.,  duj  milnUta  (cUod. 

IMS.  Jotnt  laDut,  etc..  nur  malDUIn  acUoD  acalnat  Ut  CO-Uutat. 

a  tot  CDttlnc,    etc.,    tnaa. 

_k —  .^1.1.  J g^j  fj^  retoTered. 

le  enttr  or  deulntt. 

I  1664.  Certain  p«rmon>  hoMtnv  ttrer  deeateA  tvaavasaera. 

A  peraoQ  in  poMeBeion  of  real  property,  as  guardian  or  trustee 
for  an  iufant,  or  huving  an  estate  determloable  upon  one  or  more 
lives,  who  holds  over  and  continuee  In  possesBion,  after  tbe  de> 
tcrmlnatloD  of  his  truat  or  partioulnr  estate,  without  the  express 
consent  of  tti^  person  then  Immediately  etititled,  is  a  trespasser. 
An  action  may  be  maintained  aeainst  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recoTer  the  full  Talae  of  the  profits,  received  dnrlnf 
the  nroDgful  occupation. 

1  B.   B.  14B,  I  T  (1  Edm.  TOO). 

I  ISVB.  BeT«ralOB*r,  etc 

A  perBOD,  Beiied  of  an  ei „   ,  . 

maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  Intervening  estate  for  life  or  for  years. 

IIL,  I  S. 

I  leeS.  Joint  tenant,  ettt.,  aamr  Bulntnln  aotlvik  >«alBBt 
kla  «o-te>«nt. 

A  joint  tenant  or  a  tenant  Id  common  of  real  property,  or  his 
execatoT  or  admin istra tor,  may  maintain  an  action  to  recover  bis 
JDBt  proportion  against  bis  co-tenant,  who  has  received  more  than 
nil  own  just  proportion,  or  against  his  executor  or  edminiitrator. 


I  106T.  AetlOB  taw  eattln*,  etc,  tree*. 
■  If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  dtf, 
village,  or  town,  as  the  case  may  be, 

3  B.  B.  ]»8,  [  ]  (3  Edm.  MB),  am'd. 

I  ises.  Id.)  whrn  treble  danuKeB  nuiy  be  vesorered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  In  his  complaint  the  amount  of  bis  damages, 
and  demand  Jndgment  for  treble  the  sum,  so  stated.  Thereopon, 
it  the  inquisition,  or,  where  iasues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damsKes.  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  casef,  judgment  moat  be  rendered  for  alnglt 
dknaces  only, 


c.  14, 1. 1,  a.  d  REAL  PHOPBimr.  g  16M 

1.  Wliere  the  rerdlct,  report,  or  dedikm  Bnds  affirmatiTelj  that 
the  iDjUTT,  for  which  the  action  was  brought,  waa  caaaal  and 
tatTolDDtary:  or  that  the  defendant,  irhen  he  committed  the  liijni)r> 
had  probable  caiue  to  beliere  tbat  the  land  waa  hla  own. 

2.  Where  the  defendant  has  pleaded,  and  the  Terdict,  report,  or 
deciaioD  finds  affirmatiTely,  tbat  the  Injury,  for  which  the  a    ' 


1  B.  B.  SS8,  H  !  uul  8,  mud  pirt  at  t  1- 

I  186B.  TreblB  damsveB  Cor  forelble  •tatvr  or  detalBev. 

It  a  peraon  ia  dlaMiied,  ejected,  or  pnt  ont  of  rea)  propertr,  In 
a  forcible  manner;  or  after  he  hae  been  put  out,  is  held  and  xtat 
ont,  by  force,  or  by  putting  blm  In  fear  of  personal  violence,  he  la 
entitled  to  recorer  treble  damages,  in  an  action  therefor  acaJnat 
the  wroDK^oer. 
Id.,  I  4,  an'A.   Sm  I  IIM,  lata. 

441 


D,mi,.=db,  Google 


r 


Si  1C7(K72  REAL  PROPERTY.  '    e.  14.  t.  1,  •.  9 

ARTICLB  NINTH. 


IRTd!  When   and  boT   rauM   miiT  a>m]ii-l  dFllicry  a(  poshmIdb  at    real 

ins.  CpOD  ule  o(  real  pTopctty.  afflctr  to  psf  tim.  etc. 

lOTT.  JDtaiiwiit  to  be  «nur«d  la  pounlr  whe»  ml  piuiwiir  !■  aliiiataL 

lOTB.  Sita:    nottn  of;    how  niuluMeii. 

ISTB.  PuccluHi  br  mula  officer*  publbttM.    Feiultr. 

1«80.  BcTenloder,  ate,  msj  bring  action  iflar  tenant'a  dcrnnll. 

USl.  DeCeMant.  bow   pnTented  tmm  mmmiCUng  vuu,  nu. 


ises.  Wben  ipeclU  pi^cMdUis  U>  racoTar'  »■]  pnpcily  Hot  ■Uowed, 
i  >«7!!i  [Ain'd,    IMH.]      Notice    of    penaener    of    actios    br 

)Ter  a  judgment  affecting  the  title 

_ ..  enjoyment  of,  real  property,  if  thv 

complaint  is  veriSed  the  plaiDtiS  ma]',  when  bv  fileit  bia  com- 
plaiot,  or  at  any  time  afterwards  bufore  final  judgment,  file,  io 
the  clerii'i  office  of  each  county  where  the  property  is  sitnated, 
a  notice  of  the  pendency  of  the  actian,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containlaf;  a  brief  de- 
fcription  of  the  property  !n  that  county,  affected  tlierehy,  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  HiimmoDs:  but.  Id  that  caaci  personal  aerricc  of  the  summoDs 
must  t>e  made  upon  a  defendaht,  withia  sixty  days  aft«T  th« 
tiling,  or  else,  before  the  expiration  of  the  aamc  time,  publication 
of  the  summoDH  must  be  cotDmenced,  or  service  thereof  must  be 
made  without  the  titatc,  pursuant  to  an  order  obtained  therefor, 
an  prcBcribed  in  chapter  fifth  of  this  act. 

Sw  Co.  rroc.,  I  1S2;  gee,  ilio,  |  lOTS,  pod;  U  IBM.  ctt.  D18.  Id  •Beet 
Sept.  1,  1904. 

I  leTl.  BSeot  of  notice. 

Where  a  notice  of  the  jtendeney  of  nn  action  may  be  Bled,  aa 
prescribed  in  the  Inat  Gecliou,  the  pendency  of  the  action  is  con- 
BtructlTe  notice,  from  the  time  of  bo  Gling  the  notice  only,  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  aection.  A  pet- 
son,  whose  conveyance  or  Incumbrflnce  is  Biibsetfuentlf  executed, 
or  sabsequentty  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  tiling  of  the  notice,  to  the  same  extent  as  it  he 
was  a  party  to  the  action. 

Co.  Pkk.,  I   131. 

I  16TX.  Notice  to  li«  reeord(^d  mmd  ladexvtl. 

Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  imme- 
diately record  it,  lu  a  book  kept  In  bis  office  for  that  purnote, 
and  Index  It  to  the  name  of  errb  defendant,  speclSed  In  a  direo- 
tloQ,  appended  at  the  foot  of  the  notice,  and  subiertbed  fay  tht 
tttoroey  for  the  plaintiff.     The  expense  of  procuring  n  new  book, 


BEAL  PBOPEBTY.  %%  IVIZ-U 

it  be  paid  out  of  the  conntr  treasury,  bb  vUier 


I  ISTS-  notice  •(  psadeneT  of  aotloB  br  •etesdaKt.' 

Where  a  detendnnt  iete  np  In  bis  anawer  a  counterclaim,  npon 
which  he  demands  an  affirmative  jadgment  affecting'  the  title  to, 
or  the  poss«eBioD.  use,  or  enjoyment  of,  real  properly,  he  mny, 
nt  the  time  of  filing  hia  anawer,  or  at  aoy  time  afterwarda  before 
final  judgment,  Ble  a  like  notice.  The  Inat  three  secttonB  apply  to 
Ruch  a  DOlice.  For  the  purpose  of  aach  an  appticntion,  the  de- 
fendant filtng  auch  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintlfF  Is  regarded  as  a  defendant. 

Co.  Pmc.,  I  132,  m  mrt.      See  |  1070.  ante. 

I  1874.  [Ani'd,  1BS2.]  'Wben  and  koir  Botlc«  nar  be 
oaaoelled. 

After  the  action  is  settled,  diacontinned,  or  alwted,  or  final 
Judgment  is  rendered  therein  against  the  party  filing  the  notice, 
ftod  the  time  to  apoeal  therefrom  has  expired,  or  it  a  plaintilE 
filing  the  notice  unreasonablj  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  dlacretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  auch  notice  aa  may  be  directed  or 
approved  by  it.  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  iections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  ivith  nhom  it  is  Sled 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  (hat 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  la  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  Sled  tberein,  before  the  notice  Is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  npon  notice  to  the  plaintiff  or  to  the  Judgrnent  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amonnt  of  the 
jQdgmeut  or  judgments  Bought  to  be  enforced  in  such  action, 
together  with  the  accrued  Interest  and  auch  sum  In  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  In  lien 
thereof,  the  court  may.  In  its  discretion,  order  that  an  tinder- 
taking  be  given  in  a  sum  double  the  amount  of  the  judgment  or 
edgments  aought  to  be  enforced,  with  two  sufficient  sureties  to 
approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgnwDls  aottgbt  to  be  enforced  against  snid  property,  with 
interest  and  coats  in  the  event  that  a  final  judgment  xhall  be 
entered  in  such  jndRTnent  creditor'a  action  Id  favor  oC  the  judg- 
ment creditor  or  creditora  to  the  effect  that  snch  real  estate  waa, 
at  the  time  of  the  filing  of  said  noti^^es  of  pendency  of  action, 
equitably  charfrcable  therewith.  A  copy  of  aald  undertaking,  with 
notice  of  the  filing  of  the  same,  ahall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  leas  than  two  days 
of  the  JuBtificafion  of  the  surplles.  Upon  the  approval  of  such 
nndertaking  by  the  court  or  a  Judge  thereof,  the  court  may  direct 
that  the  notice  of  pendencv  of  action  be  cancpllcd  of  record,  In  the 
manner  above  provided.  Where  a  judgment  creditor'a  action  la 
brought  by  the  plaintiff  aa  well  on  hia  own  behalf  as  on  behalf  of 
audi  other  creditors  as  may  come  in  and  contribute  to  the  eipense 
of  snch  action  notice  of  th°  application  to  cancel  such  lis  pendena 
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■hall  be  giTen,  em  well  to  tbe  plaintiff  as  to  such  othpr  jadRtnent 
creditors  as  shall,  before  tbe  Bervice  of  tbe  Dotice  of  motloQ  or 
order  to  abow  cause,  have  Berred  upon  Ole  attorney  appearing  for 
tbe  defendant  In  whose  name  the  title  ahall  »Iatid  ut  the  time  of 
the  conunencement  of  tbe  action,  a  notice  to  the  effeet  that  snob 
judgment  creditor  electa  to  come  in  and  contribute  to  the  expenaea 
of  inch  action,  which  notice  shall  also  describe  tbe  judgment  bjr 
giving  tbe  name  of  the  court  in  which  it  was  recovered,  such 
recovery  and  the  amount  thereof,  and  aliall  be  accompanied  hy  an 
affidavit  of  the  ludgment  creditor  or  his  attorney  to  the  effect  that 
BUch  judgment  has  been  dnly  docketed.  Kiving  tbe  date  and  place 
of  such  docket,  and  that  an  execution  has  been  isaued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  uusatiaSed, 
and  tbe  amount  claimed  to  be  due  thereon.  In  sucb  case  the  court 
aball  provide  for  like  deaoslt  or  like  security,  as  the  case  may  be, 
(or  the  benefit  of  the  judgment  creditor  giving  sudi  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

L.   18S3.   cb.   EM. 

I  ISTB.  'Wben  «B<  boir  court  mar  eosapel  dcUrerr  ot 
poBsesBton  of  res!  pravertr  to  pnrchuer. 

Where  a  judgment  in  an  ai^ion  specified  in  this  title,  allots  to 
•ny  person  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  tbe  sale  of  real  property,  or  confirms  aueh  an  allotment  or 
Bale,  It  may  also,  except  in  a  case  where  It  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  tbe  delivery  of  the  possession  of  the  proi>erty  to  the  person 
entitled  thereto.  If  a  party,  ot  his  representative  or  successor, 
who  la  hound  by  the  judgment,  withholds  possession  from  the 
person  thns  declared   to   be   entitled   thereto,   the  court,   besides 


lUtiishlnx  the  disobedience  as  a  contempt,  may,  In  ita  discretion, 
jy  order,  reqnire  the  sheriff  to  put  that  person  into  possession. 
Sucb  an  order  mast  be  ezecDted.  as  if  it  was  an  execution  for  the 


Sui _  _   . . 

delivery  of  the  possession  of  the  propert7, 

9  B.  S.  lei,  put  ol  I  Ifl2  (S  Rdm.  laS). 

I   1078.  Vvan  sale  of  real  property,  ofllccr  to  par  twxeB, 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dover,  or  to  foreck«e  a  mortsage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  nnless  the  judgment  otherwise  directs,  pay  all  taiea, 
oBseaaments,  and  water  rates,  which  are  liens  npon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
laxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  payments 
md  redemptlona,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.  inO,  cb.  TIT,  I  a.  modUcd  iDd  ini'd.    Bm  BdI*  St. 
I    10T7.    JndViBCiit    to  be   catered    In   coaatr   vrbcre    peal 
propertr  la   sltnated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  ia 
an  action  specified  in  the  last  section,  is  situated  In  a  county, 
other  than  that  in  which  tbe  judgment  Is  entered,  the  Jadgmeot 
mnst  be  also  entered  in  the  ofBce  of  the  clerk  ot  tbe  county 
wherein  the  property  ia  situated,  before  the  purchaser  can  be 
reqi^ied  to  pay  the  pnrcbase-money,  or  to  accept  a  deed.    Tbe 
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clerk  of  the  latter  county  most 
kept  by  him,  upon  filing  wilh  bin 
clerk  with  whom  it  is  cQtcrt^. 

i  1ST8.    [AH'd,  1804,  inoa,  1808.]    SmXtt  notlee  o(|  hwir  nm- 

A  sale  made  in  pursuance  of  any  provision  of  tbie  title,  mnat 
be  at  public  anctiou  to  the  hishoxt  bidder.  Notice  of  suvh 
Bale  mtiBt  be  given  b;  the  officer  tnakiofr  Lt,  as  prescribed  in 
section  fourteen  hundred  and  thirij-four  it  this  act  for  the  sale 
by  a  sheriff  of  real  piopeity,  by  virtue  of  an  erecution.  unr 
less  the  pri^terty  is  situated  whiilly  or  partly  In  a  citf  in 
which  a  daily,  seml'weekly  or  tri-weekly  newspaper  is  published, 
And.  in  thflt  case,  b;  publishing  notice  of  the  sale  In  snch 
a  daily,  semi-weekly  or  trl-weekly  paper,  at  least  twice  in  each  . 
week  for  three  suecesBive  weeks,  or  in.  a  weekly  paper  pnb- 
Ilshed  in  a  city,  once  in  each  of  the  six  weeks,  immediately  pre- 
ceeding  the  sale,  or  in  the  counties  of  New  York  and  Kinfs  in  two 
snch  daily  papers.  If  the  officer  appointed  to  make  snch  sale  does 
not  appear  at  the  time  and  place  where  snch  sale  has  been  advei^ 
tlsed  to  take  place,  then  iu  that  case  the  attorney  for  the  plnintllC  . 
may  postpone  or  adjourn  such  sale,  not  to  exceed  foar  weeks, 
dnrinR  which  time  auch  attorney  nmy  make  application  to  the 
court  to  have  another  person  uppoinleil  (o  make  such  sale.  Notice 
of  the  postponement  of  the  sole  must  be  published  in  tht  paper 
or  papers  wherein  the  notice  of  sale  was  pobllshed.  The  terms  of 
the  Bale  must  be  made  known  at  the  sale,  aqd  if  the  property,  or 
anj-  part  thereof,  Is  to  be  sold  subject  to  the  right  of  dower,  chsrire 
or  lien,  that  fact  oMut  be  declared  st  the  time  of  the  sale.  It 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  sbsll  be  sold  separntely,  nnlpBS  othci-wise  ordered  by 
the  court:  and  prorided,  further,  thnt  wliere  two  or  more  build- 
ings are  eltusted  on  the  same  city  lot,  they  be  sold  together. 

ia*KHi(B«vt.  1,  UW-.  L.i9H.<A->i^i  L.  im.cb.  laji  I.,  im.cii.  M. 

I  16TD.  Par«Ii«aea  br  eePtnlB  oanerii  pr«hlbtt«4.  Ptmrnltr- 
A  cDniniiBsioner,  or  other  oQicer,  makinic  a  sale,  as  prescribed 
In  this  title,  or  n  guardian  of  iiii  infant  niirtr  to  Ilie  action.  BbiUI 
not.  nor  shall  any  person,  for  his  Iienefit.  directly  or  indireclly, 
pnrrhRse.  or  be  interested  in  the  p<i"chilsc  of.  any  of  the  property 
sold:  except  that  a  gaardian  niny.  wbcrc  lir  is  lawfully  authoriicd 
so  (o  t'tt,  pure-base  for  the  benofil  or  iu  l)ebulf  of  his  ward.  The 
Tinlatiou  of  Ibis  section  is  n  nii£dci::ciinor:  and  a  purchase,  made 
contrary  to  this  section.  \a  void. 

1  ItlSU.  RcTcnloner.  etc.,  tamy  liplns  acllon  after  tCMsnt's 
drfuBlt. 

V.'here  a  tenant  for  life,  or  for  a  term  of  years,  snETers  iadjr- 
m'-nt  to  be  taken  ogniiist  him.  by  consent  or  by  default,  in  an 
nciinn  of  t^ectment.  or  nn  action  for  dower,  (be  heir  or  perfoii 
—  ov  [ling  the  reversion  or  remainder,  may,  aftpv  the  detemiinntion 
of  the  particalar  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 

2  R.  B.  S3a,  I  2  (Z  Gdm.  300).  >m'd.    Seo  I  ISS8,  p«t. 

I  lasi.   t>efea4Rat,     bow     prevcntea     from     aoBBllHav 

Tf,  dnring  the  pendency  of  an  action  speclGed  In  this  title,  the 
defendant  cominit*  waste  apon,   or  does   any  other  damage  tO> 
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the  pioperlj  iu  cantTOverBir,  the  court,  or  a  judge  thereof,  mar, 
upon  tlib  antlicaliOQ  uf  the  plaintiff,  and  due  proof  of  the  fucu 
b7  affidBTii,  graut,  nitliout  notice  or  security,  an  order,  restrain- 
ing him  from  the  rouimiESion  of  an;  further  waste  upon  or  dam- 
age to  the  property.  LiisobedicDce  to  such  an  order  may  be 
puulehed  as  a.  contempt  of  the  court.  This  section  doe«  not 
affect  the  nlaintiff'a  right  to  a  permanent  or  a  temporary  injODC- 
tiou  in  such  an  action. 
Z  B.  B,  SSS;  II  18  «Dd  IB  (a  Bdm.  Ml). 

1  IflSZ.  'n'ben  order  tor  narver  mar  ba  nwle. 

If  (he  court,  in  wliich  ao  action  relating-  to  real  property  I* 
pending,  is  antisfied  that  a  survey  of  aoy  of  the  property,  In 
the  poBBesBion  of  either  party,  or  of  a  boundary  line  between 
the  partlei,  or  between  the  property  of  either  of  them,  and  <^ 
nnother  person,  U  necesBary  or  expedient,  to  enable  either  party 
Id  prepare  a  ploadiiiKi  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  It  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possessiou,  malte  an  order, 
.  (ranting  to  the  applicant  leuTe  to  enter  upon  that  par^'a  proiK 
erly,  to  make  such  a  survey. 

2  B,  e.  Ml.  I  IS  (2  Edm.  i92),  iia'd. 

I  latMI.  Uonteata  mad  *erTloc  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  muat  epedfy, 
by  a  description  as  defiDile  ns  may  be,  the  property  or  boundary 
line  to  be  surveyed,  snd  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  eerved  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 
M..  1 1*,  .ca. 

I  10S4.  Aatkovltr  Of  P«r«7  BUder  •rder. 

After  nerving  a  copy  of  the  order,  as  prescribed  Ir.  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servant*, 
and  agents,  may  enter,  for  the  purpose  of  making  the  anrrey, 
upon  (he  rcnl  property  described  In  the  order,  and  may  there 
make  the  survey;  btit  each  person  so  enterinc  is  responsible  for 


I  ISSR.  lilalillltr  of  pnrehaaer,  pen^lBs  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  U» 
dower,  aliens  the  real  properlj-  in  question,  after  the  filing  oI_ 
a  notice,  as  specified  In  section  1G70  or  tbie  act.  and  an  czecu- 
tlou  agalust  him  fnr  the  plaintifTs  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  tb« 
plaintiff  against  nny  person  who  has  been  In  possession  of  th» 
property,  under  the  defendant's  conveyance,  to  recover  the  mi- 
Fntlsfled  T>ortion  of  tbf-  dsmnees,  for  a  time  not  excoedlng  tbkti 

nrlng  which  he  possessed  the  property, 

U..  MO-    8«  I  IB^i  ""e. 

...Google 
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I  laso.  iKfaat  mar  BUilBt»l>,  eto.i  real  *«tlaa  In  bis  onu 

Ad;  Action  Bp«^ifled  In  this  title  may  be  maintaioed  by  or 
agaimt  an  Infant  in  his  owu  name:  and  article  (ounb  ol  title 
second  of  chapter  Gftb  of  this  act  applies  to  sncb  an  action, 
except  a*  otherwUe  preBcrib^d  in  sections  1535  and  1536  of  tiiis 

I  1«8T.  JolBder  of  real  BatloBa  irltb  others. 

Nothing  cautaiiied  in  this  title  is  to  be  coastrued,  as  to  provent 
the  plaintiff  from  nnitlnK  In  the  same  complaint  two  or  uiuce 
cauea  ol  action,  in  any  caae  specified  in  section  484  of  this  act. 

Bm  I  484,   anta. 

I  1088.  IVAdB  apeelal  procBedliic  to  reoovrr  real  prop- 
ortr  not  alloired. 

A  special  proceeding  to  recoTer  real  property  cannot  be  taken, 
'  except  in  a  case  specially  prescribed  t^  law. 
J  a  B.   B.   MS,  I  »   a  ama.   9M). 
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^  168B»-88o  REAL  FROPEBTT.  c.  14,  t.  1,  »  10 

ARTICLB  TBHTH. 

(Added  tu  Ii  1901,  cti.  308.    Id  ncect  Sept.  1.  UOIJ 

EHdenee  in  actlom  or  proceedings  invoMng  a  title  to  real  propertp. 

Bme.  lassa.  TeaUmoBr  pwistuated  pannmnt  to  tU*  artMe  wj  t»  ncHrtd. 


ueSg.  Befcree  (o  like  dep«lIlon. 

ISSSb.  EiBmliiatliHi;  depoaltloD  to  be  ilfiied  and  mtlOed. 
1688L    Dc[»aItloiii  u  fvldeDce. 

I  lttS8B.  Testimony  neFpetn^cA  pBraa&Bt  to  tkia  article 
raar  be  prcelved. 

In  any  action  or  proee«dlng  iDrolving  a  question  as  to  titl?  to 
real  property  in  the  stnte  of  New  Yorii,  the  court  stall  upon  the 
offer  of  any  party  receive  in  evidence  teatimony  perpetuated  pur- 
stiaot  to  the  provisions  of  this  article;  provided  (hat  the  teHtimony 
of  a  witness  shall  not  be  admissible  under  the  proviBions  hLTeof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  ia 
unable  peraonnlly  to  attend  by  reoxon  of  insanity,  aicknesa  or  other 
inGrmily,  or  is  eonfined  in  a  prison  or  jail,  or  ia  absent  from  ths 
state,  and  bis  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

S  1088b*  Effect  of  docnntcntKry  evidence* 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  dne  to  it  by  reason  of  th«  teati- 
uony  relative  thereto  or  its  own  character. 

I  IS»8c.   Mode  of  IntredncliiK  teailnoar. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
in  atiy  mode  established  by  the  practice  of  the  conrts  for  the 
introduction  of  testimony  given  upon  ■  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  obJeetlonB  as  to 

C,oo,lc 
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the  competencT  ol  a  wltnesB  or  the  rele*aiiC7  or  competeuej  of  ■ 
qoestion  put  to  him  or  the  answer  given  b;  him,  as  If  the  vltneM 
were  petsoDallf  examined,  and  withoDt  being  noted  apon  tlw 
deposition. 

I  1688d.  Awllratlon  to  tmlit  dep<»ltto>  aad  to  perpetm- 

Where  a  person  has  ibeeu,  or  he  and  those  noder  whom  ba 
claims  beve  been,  for  one  year  Id  poaseasion  of  real  property  or 
of  an  tiadlyided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  ■  term  of  years,  not  less  ttian  teni  lie  may  apply  to  the 
supreme  ooart.  by  petition,  to  take  the  deposition  of  any  perwMi 
or  persons  and  to  perpetuate  such  testimony  to  be  receiTod  in 
evidence  pnrsnant  to  the  provisions  of  this  article. 

1  ISSSe.   PetttioB,  what  to  coatBlB. 

The  person  desirinK  to  take  a  deposition  and  to  perpetuata 
testimony  aa  preacribed  In  thia  article  may  preaent  to  a  inatice  of 
the  supreme  court  a  petition  duly  verifled,  setting  forth  aa  tollowa; 

FiTBt.  A  description  of  the  real  property  in  relation  to  which 
*iie  petitioner  desires  testimony  taken  and  perpetaated,  the  estata 
of  the  petitioner  therein,  whether  In  fee  or  for  life,  or  for  B  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
aa  truRtee  of  an  eipress  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  In  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  Joint  tenant  or  aa  tenant  in  common. 

Third.  A  general  statement  of  the  facta  as  to  which  testimonr 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residenoea  of  the  persons  to  be  ex- 
amined.   , 

Fifth.  The  names  and  residences  of  persons  having  Interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  ao  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  n  statement  of  the  clssa  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

I  ISSSf.  AppolatBieiit  of  vefere«)  aaUoe  to  rnVSKmr, 

Upon  the  presentation  of  the  petition,  the  judge  shall  makv  an 
order  coatolaing  directions  as  to  the  peraona  to  whom,  and  tht 
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manner  in  which,  notice  shall  b«  given  of  tbe  time  and  place  at 
wtkieb  such  appliestlon  will  be  heard;  and  at  tbe  time  fixed  in 
■aid  notice  foe  that  purpose,  if  it  shall  be  shown  to  the  satisfaction 
of   the    court   that  the   case   compa    within    the   prOTisiou*  of    lllia 

article,  tbe  court  ehall  make  an  order  appointing  a  referee  to  lake 
such  testimon;  and  prescribing  the  manner  in  which  and  th« 
persons  to  whom  notice  shall  be  given  of  the  time  and  place  at 
which  the  testimony  will  be  taken  before  said  referee. 

I  ISBHar.   Referre  to  take  drpoaltlan. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accocdance 
with  tbe  directions  in  said  order  contained,  end  thereapon  the 
referee  must  proceed  to  tslie  the  depositions  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  llie  petition,  at  llie  time  and 
place  meutiontHl  in  the  notice,  and  may  from  time  to  time  ad' 
joum  tbe  examination  to  another  ilay  anil  another  plncc  within 
the  same  connty.  All  the  provisions  of  sectionB  eicht  hundred 
and  fifty-four,  eight  hnndred  and  fifty-five,  eifiht  hundred  and 
fifty-six.  eight  hundred  and  fifty-seven  and  eisht  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examioatiua 
of  a  person  taken  as  prescribed  in  this  article. 

I  leSSh.  EssmlDBtlont  depoaltlon  (a  be  nlatuei  nud  cer- 
llfled. 

The  referee  upon  every  examination  taken  as  prescribed  Id  this 
article  must  insert  therein  every  answer  or  declaration  of  tbe 
person  examined,  which  any  party  to  tbe  said  proceeding  requires 
to  he  inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  Imund  to  answer  the  question.  Tbe 
deposition  when  completed  must  be  read  and  subscribed  by  tbe 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  wos  taken,  and  proof  of  service  of  all  the  notices  required  by 
Ibis  arlicle,  bo  filed  in  the  oBlce  of  the  clerk  of  the  connty  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  oflioe  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
Is  situated. 

I  ieS8l.  DepoBltlon*  a*  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  or  a 

certified  copy  thereof  may  be  read  in  evidence  by  any  party  to 

an  action  or  proceeding,  wbich  shall  involve  the  title  to  such  real 

property,  aa  agaioat  the  person  on  whose  petition  said  depositions 

44Te 
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-were  taken,  each  penou  to  whom  notice  of  the  taking  of  anch 
depositions  waa  given  as  directed  in  the  order  appoiutiDK  the 
referee,  and  all  peraona  daimlog  from,  throogh  or  under  them  or 
any  of  them. 
L.  ISOl,  di.  308,     m  tDect  B«pt.  1,  1901. 
-MTA 
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PnrlilaD  wbcn  *  wtt  onir  li  n 
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When    detendint 

ruim  of  tll'la  br  third  pcno 
Action  ■(■tut  &ei-~  


pcnon;  pn)r*alln(i  thtrsopMi. 


It,  etc.,  mu  B 


e  part  of  lodniienl-roll.  ( 


When  and  boir  pUlnliff  mar  ol" 
Title:  how  lUted  in  pleadlDc. 
TakUc.  etc.:  bow  atated  In  eomi 
" •.  when  cbatlel  Injured.  ■ 

of  title  tn  third  penon. 

that  propertr  waa  dlatral 


gn    dffanlt. 

]  chattel. 

an  milDtalnabla. 


>  prerent  the 


I  IMSB.  JolBder  of  aclloa  Trlth  othcFB. 

Nothing  in  this  title  Is  to  be  bo  construed,  aa  t 

plaintiff    rrom    nnitinR,   in    the    Rnme    complnint,         .    . .    

ctinseB  of  action,  tn  any  case  apectSed  io  sectloo  484  of  this  aeb 

Bee   I    1«ST,    ante. 

I  IWM.  [Au-d,  1.S&4.]    Wbe>  It  oanaat  be  KSlatklmed. 

An  nelloD  tn  reeorec  a  chattel  cannot  be  maintained  in  eltber 
ot  the  rollowina  caaet: 

-     "•■  Coo.;lc 


in  punuBiice  of  &  statute  of  the  State  or  o(  the  United  States; 
DDleu  tlie  takiuz  was,  or  Uie  detentioD  is,  uolawtiil,  as  specified 
in  section  siKle«n  buodrad  and  ninety-five  of  this  act. 
2.  Where  it  was  seized  by  virtue  of  a 


rant  of  attftcbment,  againat  the  property  of  the  plaintiff,  nuleaa 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully   de- 
tained,  aa   specified  in   section   sixteen   hundred  and   ninety-five 
of  this  act. 
8.  Where  is*  waa  seized  by 


I  ia»I.  Id.)  after  JodsueBt  aolaat  tli«  »lalaUB. 

Where  a  chattel  Is  r^levied,  In  aD  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  aubsequeiit  action  to  recover  the 
same  chattel  cannot  be  mainuined  by  the  plaintiff,  for  the 
same  cause  of  action.  Bat  the  judgment  doea  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  nnleas  it  was  rendered 
against  him  upon  the  merits. 

M.,  goa. 

I  IflVS.  Id. I  by  ■■  asulsvee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
■nstained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  In  any  case,  where,  except  for  the  transfer,  anch  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
tie  plaintiff  derives  title;  but  not  otherwiae. 

I   loss.   JnrlsdlotlOB,   etc.,   whea   replCTla  precede*   unm- 

Where  a  chattel  la  replevied  before  the  service  of  the  stam- 
raons,  as  prescribed  in  this  article,  the  aeizure  thereof  by  the 
sheriff  Is  regarded  ns  equivalent  to  the  gmnting  of  a  provislonnl 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  conrt,  snd 
enabling  it  to  control  the  aulwequent  proceedings  in  the  action: 
and  as  etrnivalent  to  the  commencement  of  the  action,  for  the 
pnriNwe  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

Sm  f  41«,   inta. 

I  lOM.  Plalstlff  mar  require  sherltt  to  replevr- 
The  plaintiff  may.  when  the  summona  la  iaaned.  or  at  any 
time  afterwards,  and  before  the  aervice  of  a  copy  of  the  defend- 
■nt's  answer,  or,  where  Judgment  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
jndgment,  canae  the  chattel,  to  recover  which  the  action  ll 
brongfat   to  be  replevied  by  the  sheriff  of  the  county  wb«K 

•  So  In  lb(  oilKim. 
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it  is  found.  For  that  pnrposc,  he  muat  deliver  to  the  ifaeriff 
an  aSidnrit  and  a  written  uDdertHking,  as  preecribod  tn  the 
fol lowing  secliona  of  this  article,  with  a.  written  requiaiUon, 
indorsed  npon  or  annexed  to  the  affidavit,  and  subscribed  by  Ilis 
attornej",  <o  the  effect,  that  the  aherifC  ia  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particnlar  county,  or,  generaiiy,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 


I    1«9C[.     Aadavll     therefor,     before     coBunrnecment     at 

The  affidavit,  to  be  delivered  to  the  aheriff,  aa  iircHcritK>d  in 
the  laat  aection,  must  particularl;  describe  the  chattel  to  be 
replevied;  and  muat  contain  the  foUowing  alleg-ationE: 

1.  That  the  plaintiff  ia  the  owner  of  the  chattel,  or  is  entitl<>d 
to  the  poBBeaalon  thereof,  by  virtue  of  a  apecial  property  Uiereln; 
the  facta  with  respect  to  which  must  be  act  forth. 

2.  That  it  Is  wrongtull;  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  nccording  to 
the  l>eat  linowledge,  information,  and  belief  of  the  iKraon  making 
tbe  affidavit. 

4.  That  it  haa  not  been  tahen  b;  virtue  of  a  warrant,  ugainiit 
tbe  plaintiff,  for  the  collection  ot  a  tax,  asBeasment,  or  liric,  <axue<1 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States: 
or.  If  it  has  been  taken  under  color  of  Buch  a  warrant,  either 
that  the  taklnfc  waa  unlawful,  by  reoHon  of  defects  in  the  pro- 
ceas.  or  other  cauaea  specified,  or  that  the  dptention  is  unlawful, 
by  reason  of  facta  apecified,  which  have  aubsequently  occnrred. 

B.  That  It  has  not  been  seized  by  virtue  ot  an  execution  nr 
warrant  of  atlochujent,  against  the  proiierty  of  the  plnlnllff. 
or  of  any  person  from  or  through  whom  the  plaintiff  baa  derived 
lille  to  the  chattel,  since  the  geizure  thereof;  or,  if  ft  haa  been 
so  seized,  that  it  was  exempt  from  the  seinnre,  by  reason  of  facta 
appclfloil,  or  that  its  detention  is  unlawful,  by  reason  of  facta 
spBcIfied  which  have  auhseqnently  occurred. 


I  1696.  Id.)  after  com m ease meiit  of  Bctlna. 

But  where  the  affidavit  Is  made  after  the  service  of  the  sum- 
motiH.  the  allegationa.  required  to  he  inserted  therein  by  subdi- 
visions first  and  aecond  of  the  laat  section,  must  be  to  .the  effert. 
that  the  plaintiff,  at  the  time  '>f  the  commencement  of  the 
ncfinn.  was  the  owner  of  the  chattel,  or  woa  entitled  to  the 
noFBeselon  thereof  by  virtue  of  a  special  property  therein;  and 
f'nt  If  was  then  wroncfulty  detained  by  the  defendant,  as  pre- 
siTlhed  in  those  aiibdivislons. 

g  ia»T.  Id. I  ivhere  several  chattels  are  to  be  renlcvied. 

Where  the  affidavit  lieacrltiea  two  or  more  chattels  of  the 
same  kind.  It  must  atnte  the  number  thereof,  and  where  It 
describee  a  chattel  tn  bulk,  it  mnst  state  (he  weight,  measure- 
ment, or  other  qnanllty.  Where  it  describes  two  or  more  chattel» 
to  be  replevied.  It  may.  at  the  election  of  the  nlalntifT.  stnte  the 
aggre^te  value  of  all;  of,  separately,  the  value  of  any  chattel 
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or  of  an;  rlusa  of  chattel*,  and  tbe  ag^pgate  value  of  the  re- 
mainder, if  any.  Where  it  states  separately  the  value  of  oue 
or  more  chattels  or  classes  of  chattels,  the  defendsot  may  re- 
quire, as  preecribcd  la  the  following  provisions  oC  this  article, 
the  Tcluru  of  an;  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thns  stated,  or  of  the  portion  thereof 
n-hlch  has  been  replevied.  If  he  procures  ancb  b  retnm,  the 
remalndec  must  be  delivered  to  the  plaintiff,  except  aa  if  otherwise 
prescrit>ed  in  this  article. 

BiplmattUT  of  i   IBW,  ante. 

f  ia08>  ProTlslitB  -nliere  a  iwirt  «nl>-  la  renl«Tled. 

The  eheritr  tnuat  replevy  a  smnller  number  or  a  smaller  qnantltj-, 
11  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
eannnt  be  fonntl.  In  that  case,  if  the  a^greeate  value  only  is 
■tatetl  iu  the  affidavit,  the  valtie  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  Is  ,to  he  deemed  the  value  of  the  part  re- 
plevied, for  the  piirposes  of  the  proceedings  to  procure  a  retom 
thereof  to  the  defendant. 

I  ie»9.   FI«lBtl«>B  aBdertBlclBK  for  replrrlB. 

The  undennking  to  be  delivered  to  the  sheriff,  with  a  reqniri- 
tlon  to  replevy  a  chattel,  must  be  executed  by  at  least  two  eure- 
ttes,  who  tnuKt  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  'the  miretirs  arc  bound  In  a  specified  sum,  not  Ices 
than  twice  the  vnlue  of  the  chattel,  aa  stated  in  the  affidavit,  for 
the  prosecution  of  the  artlon;  for  the  return  of  the  chattel  to  the 
defendant,  if  ponBcsi'iou  thereof  Is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  twfore  the  chattel  is  returned  to 
the  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  jndgment  awards  to  him  agnlnst  the  plaintiff. 

I  17O0.    B«w  ohattel  to  lie  r«iileTled. 

If  any  chattel,  described  in  the  affidavit,  la  fonnd  in  the  posses- 
aion  of  the  defendant,  or  of  his  ofcent,  the  sberlfF,  to  whom  an 
affidavit,  reqniBittoti,  and  aodcrdikniit  arc  delivered,  as  prescribed 
in  the  foreRoins  8P<Ttions  of  this  article,  must  forthwitQ  repleTy 
it.  by  taking  it  into  his  possession.  Me  must  therennon,  without 
delay,  serve  on  the  defendant  n  copy  of  the  affidavit,  requisition 
and  nndertakinR-,  by  dellverini;  the  same  to  him  personnlly.  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  Rireut,  if  any,  from  whose  pOHsession  the  chattel  is  taheni  or, 
if  neither  can  he  found  within  the  county,  by  leavInK  the  copy  nt 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

I  ITOl.  Id.i  bow  tBhrn  fvo—  m.  i>bIIiIIbk.  ete. 

If  any  chattel,  described  in  the  affidavit,  is  secnred  or  cnnccjiled 
In  a  bnlidlng  or  Inclosure,  the  Rheriff  mnst  pnblicly  demand  its 
delivery.  If  It  Is  not  delivered,  pnreuRnt  to  the  demand,  he  mnat 
oHuse  the  building  or  inclosure  to  be  broken  open,  and  mnst  take 
the  chattel  into  his  possession. 
Ca.  Pnc..  I  314.    Bee  ||  ]«,  IOC  and  IflM,  ant*. 

I  not.  Replevied  obaltcit  hovr  kept,   ete. 

A  sheriff,  who  has  replevied  n  chattel,  must  retain  It  In  his  po»^ 
session,   keeping  it  In   a.  secure  place,   until   the  person,   who   Is 


Wltbln  tbree  days  after  the  chsttel  is  repleried,  and  a  oon  of 
the  affidavit,  requisition,  aud  nndertakiDg  la  serred,  the  derenoant, 
unlew  he  requires  a  return  of  the  chattel  replevied,  or  of  on*  or 
more,' of  them,  where  two  or  more  diattela  are  replevied,  may 
Mrve  upon  the  sheriff  a,  notice,  that  he  excepts  to  the  plaintiiri 
sureties;  otherwise  he  ii  deemed  to  have  wniTed  all  objections  to 
them.  Where  the  defendnut  has  not  apoeared,  the  notice  must  be 
satMoribed  either  br  him,  or  by  bis  agent  or  attomej'.  The  cer- 
Bon  so  Bubsi^ribing  tbe  notice  must  add  to  bis  siKnature  his  osRce 
address,  aa  prescribed  b;  law,  with  respect  to  a  notice  of  aopear- 
ance.  Within  ten  days  after  service  o(  auch  a  notice,  the 
plalnttlTs  attorney  must  eerre  upon  defendant's  attorney,  or,  if 
tbe  defendant  has  not  appeared,  upon  tbe  sheriff,  notice  of  tbe 
Justification  of  the  sureties.  If  the  notice  of  justiScation  \b  serred 
npon  the  sheriff,  be  must  immediately  serre  It  upon,  the  person, 
wnose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  tor  service  of  a  paper  upon  an  attorney  in  an 


I  ^794.  WhCK  dcIendKBt  nuir  recbilm  etaatteli  proeee*. 
tava    tlterevpoB. 

The  defendant,  if  he  does  not  except  to  the  plaintiffs  sureties, 
as  proscribed  in  the  last  section,  may,  within  the  time  allowed  to 
blm  for  such  an  excepllon,  serve  npon  the  sberifT,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  tbe  notice,  he 
must  deliver  to  the  sheritF  tbe  followlDR  papers: 

1.  An  affidavit,  contHininK  an  all^ation,  either  that  the  defend- 
ant Is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
tbe  poBSeaaion  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertalcing,  executed  by  at  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  snni,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  atrntes  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  tbe 
jurTjrment  awards  sKainst  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  mast  serva 
vpon  the  plaintiff's  attorney,  notice  of  the  Justification  of  the  sure- 
ties to  the  undertaking. 
M.,  I  ail,  iD'H. 

I  1T05.  inretlesi  wken  and  how  ta  InatlfT. 

The  JastlBcatlon  of  sureties,  as  prescribed  in  elthw  of  the  last 
two  aectiens,  mnst  take  place,  either  In  the  county  where  the 
ebaffel  was  replevied,  or  In  tbe  county  where  one  of  the  snreti«% 


Kovem,  except  ■■  otherwlK  expfeailj'  prcBcribed  In  tiiU  article, 
witb  respect  to  the  notice  of  Jaatiflcation  of  the  auretiea;  the 
officer  before  vhom  they  moBt  Jaatlfy;  the  BnbstitntioD  of  new 
■ureties  or  a.  new  nndertakln;;  the  examination  and  qnaliflcatloDi 
of  the  aureties;  and  the  allowance  of  the  nndertaklnir.  Bot  after 
the  Ritowance.  the  nndertaklng  ajid  eiamlnBtion  moat  be  deUrered 
to  the  BherifF. 
Oa.  Proe.,  |  ZIS,  with  pitU  of  ft  310   ■a'  >»'    B«  H  BTS,  S81,  ant*. 

I  ITOe.  When  Mft  to  wfeon  •berlff  maat  deltTer  ehattel. 

If  tbe  defendant  neither  excepts  to  the  plaintifTa  anretiea,  aow 
reqaires  the  retnm  of  the  chattel,  witbtn  the  time  preccribed  tor 
that  parpoae;  or  If  he  makes  default  in  serving  notice  of  tlte 
instincatlan  of  his  sarettes,  or  in  procarinE  the  allowance  of  hia 
nndertakinf;:  or  if  tbe  plaintiff,  after  the  defendant  baa  excnMcd 
to  hia  anTetiee,  dulj  procnrea  tbe  allowance  of  hla  nudertaun*; 
tbe  aherifF  moat,  except  in  tbe  caae  specified  in  section  17W  of  thla 
act,  immediately    deliver   tbe    chattel    to    the    plaintiff.    If    tbe 

Slalntllf,  after  tbe  defendant  baa  excepted  to  bla  aoretlea,  makea 
efaalt  In  serving  notice  of  jnstifi cation,  or  in  procnrlng  tlie  allow- 
ance of  hia  nndertaking;  or  If  tbe  defendant,  after  be  baa  required 
tbe  return  of  the  chattel,  dtilr  procnrea  the  allowance  of  i^a  onder- 
takin?:  tbe  nberiff  must  Imroediately  deliver  the  chattel  to  tbe 
defendant.  When  tbe  chattel  is  delivered  by  the  aherlff  to  eitlier 
party,  aa  pteecribed  in  this  aection,  the  ah^rlfT  ceaaea  to  be  re- 
aponslble  for  the  suflicieiicy  of  tbe  snretiea  of  ^ther  party;  nntil 
tnen,  he  is  responsible  for  the  sufficiency  of  the  aoretiea  of  tbe 
plaintiff  or  of  the  defendant,  aa  the  case  may  be. 

Bm  Id..  U  no,  331  Md  SIS. 

I  ITOT.  Peiultr  (OF  wTOav  aellTcPT  tT  abepW. 

A  aherlS,  who  delivers  to  either  party,  wlthont  tbe  consent  of 
the  other,  a  chattel  replevied  by  him.  except  aa  preacribed  In  the 
laat  aection,  or  by  virtne  of  an  execution  Issued  opon  a  Jadnoent 
In  tbe  action,  forfeita,  to  tbe  party  aKgrieved,  two  hnndred  and 
fifty  dollara;  and  ia  also  liable  to  nlm  for  all  damages  which  ha 
■natalna  thereby. 

s  B.  s.  m,  f  18  (1  Bam.  StS). 

I  1708.  DBdMrt^ktas;  to  whoa*  dellTercd. 

Where  the  aherlff  duly  dellrera  a  chattel  to  either  partT,  aa 
preccribed  in  the  last  aection  bat  one,  he  mnat,  at  the  same  time, 
deliver  to  the  adverse  party  tbe  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  ia  delivered,  together  with  tbe  ex< 
aminalbn  of  the  sureties,  and  the  judge's  allowance.  If  any. 

Co.  Ptof.,  I  4aa,  im'd. 

■  17«».  CUiM  ot  tltl*  by  third  penon)  yroacedlaBa  Aare- 

At  any  time  before  a  chattel,  which  baa  been  renieyled,  li  actu- 
ally delivFTed  to  either  party,  if  a  person,  not  a  party  to  the  action, 
ciaima,  as  against  the  defendant,  a  right  to  the  posaession  thereof, 
existing  at  tbe  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sherifF.  in  hia  behalf,  stating  that  be 
makea  aach  a  claim;  apecilyinK  the  chattel  or  cbattcla  to  wUch  H 
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relates,  it  two  or  more  chattole  have  be«D  Teplevied.  and  the  clatm 
relates  odI;  to  port  of  them;  and  setting  forth  the  fscta  upon 
which  his  right  of  poeseasian  depends.  la  that  case,  the  sheriff 
uiaf,  ia  his  discretion,  before  he  delivers  the  chattel  to  the 
plnlntift,  serve  upon  the  plaintiff's  altorue;  a  copy  of  the  affidavit, 
with  a  notice  that  he  rennires  indemnity  against  the  claim.  If  the 
indemnitj  is  not  furniiihed,  within  a  reasonable  time  after  the 
ptaintitf  becomoH  entitled  to  the  deliTerr  of  the  chattel,  the  sheriff 
may.  in  his  discretion,  deliver  It  to  the  claimant,  without  incur- 
ring any  lisbiiity  to  the  plaintiff,  by  reason  of  Bo  doing, 

Co.  Proc.,  I  Zlfl. 

I   inO.  Action  asalBBl  akei 

A  person,  not  a  party  to  the  a...   ,    _._    .     

as  prescribed  in  the  last  section,  mav-  maintain  an  action  aKaiost 
tbe  sheriff,  who  has  delivered  the  chnltel  to  the  plaintiff,  to  re- 
cover his  daJnages,  by  reason  of  tbe  tnkinR,  detention,  or  dellTery 
Of  the  chattel.  But  the  summons  in  such  an  action  maat  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  ia 
issaed.  An  action  cannot  be  maintained  ngslnst  a  sheriff,  by  • 
person  bo  entitled  to  make  a  claim,  except  u  prescribed  in  thb 
section. 

SidMtltDtad  tor  lut  cUue  of  |  216,  Co.  Proc. 

I  ITII.  lademnltr  to  sheriff  asatnat  anelt  netlOB. 

The  Indemaity,  to  be  furnished  to  tbe  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
nndertaktng  to  him,  executed  by  at  least  tiro  snretics,  to  the  effect 
that  they  will  indemnify  him  H^ainat  any  litibility  for  daRisges, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  throngh  the 
claimant,  by  reason  of  .the  taking  or  detention  of  the  chattel,  or 
Its  delivery  to  the  plaintiff,  not  exceeding  s  sum,  to  l>e  speciSed 
in  the  undertaking,  which  must  be  at  Ic.ihI  live  handred  dollars, 
sod  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollsrs  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  tbe  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  honnehoWer  of  the  sberifC's  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  snreties  to  submit  to  an  examination,  before  the 
officer  who  tahes  the  acknowledgment  of  (be  undertaking,  as 
where  persons  are  offered  (o  him  ns  hail  tiiKin  an  arrest.  The 
sureties  arc  entitled  to  be  siihstitnted  as  defendants  in  sn  action, 
broQght  as  prescribed  in  tbe  Inst  seclioo,  aa  it  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 

BDlMtUnted  toi  pKit  of  I  218.  Co.  Fine. 

I  ma.  'WkcB  asent,  etc,  ■lay  laalie  affidavit  for  reylsTla 


The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  at  tbe 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made 
by  the  ^ilalntiffE  agent  or  attorney,  if  the  material  farts  are  within 
his  personal  knowledge;  or,  If  the  plaintiff  is  not  within  the 
county  where  the  altorney  resides,  or  lins  his  office,  or  is  not 
capable  of  mailing  the  aflidnvir.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behnlf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  tbe  chattel,  or  in  behalf  of  a,  person,  not 
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■  partr,  who  nuikes  a  clnlm  as  pre«CFibed  in  WFtion  1T09  of  thiM 
act,  ma;  be  made  by  aa  ogcnt  or  attomef,  it  the  material  facu 
Rre  within  tiiH  persounl  Itnowledee.  or  it  the  defeodaat  or  claimaut, 
aa  the  i^ase  mo?  be,  ia  not  witbia  the  (.'ount}'  nhere  the  property 
w&B  replevieil.  and  capable  of  maliiiig  the  afBdartt.  Wnen  the 
affidavit  ii  made  by  en  attorney  or  asent.  bo  must  state  tberelo 
what  allecatioDB,  if  any,  are  tnode  upon  bis  information  and  be- 
lief; and  he  must  set  forth  tbcri^ln  the  groumlB  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  wh7  the 
affidavit  is  not  toade  by  the  party  or  the  claimant. 
Sm  H  CIS  BDd  us.  iiila.  ua  O).  Pate.,  |  30T. 

i   1712>    Second    and    itnbBCiiiieiit    replevlB)    pvooeedtDKS 

Where  the  sheriff  has  repievfed  a  part  only  f>f  a  chattel,  of  of 
two  or  more  chattels,  described  in  the  plaliitiff'a  a^davit,  nnd  ha« 
aerred  upon  the  defendant  the  patera  required  apon  sucb  a  re- 
plevin, the  plaintiff  may,  at  any  tinie  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
■hniff,  to  replevy  any  other  part  thereof.  For  that  purpoie,  he 
must  deliver  to  the  gheriCF  an  affidavit,  containing  the  same  alle- 
gations, and  a,  requisilion  and  undertakins.  with  respect  to  the 
part  yet  to  be  rei)fevied,  as  if  the  action  was  broaKht  to  recover 
that  part  only.  Where  a  second  or  subsegaent  replevia  Is  made, 
as  prescribed  In  this  section,  the  proceedings  are  the  same,  as  It 
a  former  replevin  had  not  been  made. 

1 1714.  Replevin,  where  order  of  >rr«at  has  b*en  grranted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  ia  title  Brst 
of  chapter  seventli  of  this  act.  tbe  plaintiff's  right  to  a  leplevin  !• 
subject  to  the  following  regulations; 

1.  If  tbe  defendant  has  lieon  arrested,  pursuant  to  the  order,  a 
eiilisequent  replevin  cannot  be  made  of  the  chattel.  With  respect  to 
which  the  order  was  gmnled. 

2.  If  the  defendant  has  not  been  arrested,  a  snbseqnent  replevin 
of  a  chattel,  with  respect  to  which  tbe  order  was  granted,  super- 
•edea  the  order. 

8c*  g  us,  sobd.  X  aDt*. 

I  ITIB.  RclarB,  etc^  hy  abepllt. 

The  sheriff  must,  witbin  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him.  to  the  party  entitled  to  the  poasesaion 
tlierMf,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clnk  the  plaintiff's  affidavit,  and  tbe  eecompanying  reqnUItion, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latt«r. 
If  he  has  omitted  to  replevy  a  port  of  the  chattel,  or  of  two  or 
more  chattels,  described  In  the  affidavit,  tbe  return  must  state  the 
cause  of  the  omission. 

flabnilnta  for  |  HT,  Oo.  Piw. 

I  IT16.  Id.)  kow  eonpclled. 

If  the  sheriff  fails  to  comply  with  the  iolt  section,  either  party 
may  reqnlre  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  conrt  designated 
In  the  notice,  why  be  should  not  be  piinisbed  for  a  contempt  of  tha 
court    The  notice  may  be  s^r^d  at  any  time  before  final  Judg- 


iaent,  except  fbai  it  caouot  be  ■erred  on  tbe  part  ol  tbe  defendant, 
before  aOBWer.  An  omimion  to  comply  witb  aucb  a.  notKe  w 
pDuiahftble  as  a  contempt  of  tbe  COQTt. 

Bm  i  mi.  piiat. 

I  1T17.  RevlcTlB  pmpera  t«  %•  k«4«  part  e(  JadsmeKt- 
roll,  etc 

Tbe  plaintifTB  affidavit,  witb  the  accompanying  requiaition,  and 
the  return  of  the  BlieriK.  must  be  made  a  part  of  tbe  jadgment- 
roll  in  tbe  actioiH  and  a  eopy  of  each  of  them  mnst  be  furnished 
to  tbe  conrt,  or  the  referee,  npon  -the  trial  of  an  isBiie  <a  fact, 
witb  a  copy  of  the  anmmona  and  of  the  pleadiuga. 

Sm  I  ITS.   past. 

I  ITIS.  AeUaB  BOt  Kttceted  br  failure  to  repIsTT- 
'Tbe  pl^ntiff  may  proceed  in  the  action,  and  recoTer  therein  tbe 
chattel,  or  its  raloe,  although  he  haa  not  required  tbe  iheriC  to 
repJeyy  It,  or  the  aberiS  has  not  been  able  to  replevy  It. 

3  B.  a.  sat.  I  I«  (S  Kdm.  H3). 

I  ITIS.  ^VbcB  ud  taoiT  plalntlB  may  abaBdoa  lila  elalaa 

Where  part  only  of  two  or  more  dlatinet  ebattela  soectded  In  the 
complaint,  baabeen  replevied,  the  plalntifTs  attorney  may,  with 
or  before  the  notice  of  trial,  serre  npon  the  defendant's  attorney  a 
notice  that  he  abaDdons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceeding 
are  the  same,  aa  if  the  acilon  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  tbe  trial  of  an  Isaue 
«(  (act,  with  a  copy  of  the  summons  and  of  the  pleadingo. 

Sw  I  iTza,  port. 

I  1T»0.  TlUet  kow  sMted  la  pleadlBV. 

An  allegation,  in  a  pleading  interposed  by  either  parly,  to  the 
Mfect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
ilme  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  It 
WBB  then  his  property,  is  a  sufficient  statement  of  title.  unlesA 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property:  In  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  dependn, 
so  a*  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  rase  may  be.  the  party 
ptfadlng.  or  the  third  person,   was  entitled  to  the  possession  of 


I  1731.  TaklBB,  etc.)  bow  stated  In  eomplalat. 

Where  the  complaint  contains  a  snflleient  statcnent  of  the 
IiIatntlfTa  title,  a  general  allegation,  that  the  defei.dant  wrong- 
fully took  the  chattpl.  Is  sufficient,  without  Betting  forth  the 
fsefs,  showing  that  the  taking  was  wrongfnl.  Where  the  tnUng 
of  the  ebattel  Is  not  complained  of.  btit  the  fiction  ts  fonnilM 
npon  Its  wrongful  detention,  the  complaint  mnst  set  forth  tbe 
facts,  •hawing  that  the  detention  was  wrongToL 

•nlMltMed  tor  3  B.  8.  S2g.  I  M  (3  Bdm,  BM). 


.Cooylc 


C  14,  t.  a,  a.  1  CHATTELa  ^  IWB-Sff 

I  iTXa.  Ik«Ka««a  wken  eltattel  iMjared,  ata.,  tor  dal*»««ai. 

Where  the  piaiuUff  recoren  a  chattel  which  waa  Injnreil,  or 


oUwtvrlae  depreciated  In  ralae,  while  It  naa  in  the  ptMMaali 


nnder  the  control  of  the  defendaat,  aader  i„_ ,— , 

that  the  plaintiff  wiKhi  recover  damogei  (or  the  Injnrj'  or  de- 

KfrciatiOD,  in  an  action  brought  againat  the  defendant  therefor, 
ma;  recover  the  saoie  damogea  in  an  action  broncht  aa  pK< 
•crlbed  in  ttaU  article.  In  that  caae,  he  muit  set  forth  the  facu 
in  Ilia  complatDt,  uid  demand  judgment  for  damasea  sceordMglr. 

I  1738.  AsavTCT  «t  title  la  third  penaa. 

The  defendaot  ma;  b;  answer  defend,  on  the  groaod  that  a 
third  peraou  was  eotitled  to  the  chattel,  witliout  connecting  him- 
«eif  with  the  latter's  title. 

f  ITS*.    Aaawer    tkat    prayertr    waa    dUtmlaa*    4«laiK 

Where  the  defence  la,  that  a  chattel,  to  recover  which,  th* 
action  ia  brought,  waa  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  b;  whoBe  command  he  acted^ 
was  then  lawfully  poaat^Hsed  of  the  real  property,  and  that  th« 
chattel  was  distrained,  while  it  was  doing  damage  thereopoD, 
la  BOfflcHent,  without  setting  forth  the  title  to  the  real  propert;. 

Go.  Pnie.,  I  laS:  3  B.  S.  038.  H  ST  (nd  «2  (I  Gdm.  MS). 

I  ms.  D«fe>d«nt  as  ay  davma  }iiilv»c>t  tor  retara. 

Wliere  a  chattel  \mm  been  replevied  and  delivered  to  the  plain- 
tifl,  or  to  a  person  not  a  part;  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  thia  article,  the  defendant's  attoner 
oa;,  within  the  time  allowed  to  him  for  the  aenUx  at  a  notlM 
«t  trial,  serve  npon  the  plaintilTs  attomej,  a  notice,  that-  tb* 
defendant  demands  Judinnent  for  the  retnrn  of  the  chattel,  or 
for  its  value,  eltber  with  or  without  damagea  for  the  detention 
thereof.  Upon  tbe  trial,  a  cop;  of  such  a  notice  most  be  fvr- 
nisbed  to  tbe  court  or  referee,  with  a  cop;  of  the  summons  and 
of  tbe  pleBdings. 

f  ms,  Terdfot,  ate.,  what  ««  atate. 

The  verdict,  report,  or  decision  ninst  fix  the  dantagee.  If  any, 
of  the  prevalllBK  pnrty.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  haB  not  been  replevied,  or  where  it  awards  to 
the  prevBillng  part;  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  ^erifF  to  the  nnsnccesatnl  part;, 
or  to  a  person  not  a  party,  it  must  also,  except  In  a  caae  specified 
in  the  next  section,  Sx  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

Oe.  Pne..  I  Mt.  «B'd. 


Bot  flz  the  value  of  the  chattel,  in  either  of  the  following  «, 

I.  Wbere  the  nlalntlfT  Is  Ibe  EPneral  owner  of  the  chattel;  but 
It  was  rightfiill;  dinimined  doing  dnmare.  snd  Its  valae  la 
greater  than  the  dnmsges  snstnined  by  the  defendant,  hjr  tl'e 
InJnTT  for  which  it  was  ilistrained;  in  which  case,  those  danngea 
miut  be  fixed. 
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i.  WhMe  the  plaintiff  is  Ibe  g«)M«l  owner  ot  the  cbuttel,  but 
the  deleiujiiDt  liud  n  sixiuml  piuiwTiy  Uiereiu,  nod  the  valae  oi: 
Uie  cQBttel  iH  greater  tlian  tlie  value  ujt  tiie  itiHKrial  prupeity, 
>r  liie  BUoi  I'liurgeil  uiioa  uie  chattel  by  teaaon  tCereof;  in  whico 
:atie,  the  valuu  oC  the  sptKisl  prupecij,  or  the  nam  bo  cbarged, 

iu  either  ot  th«  cases  specified  Id  this  sectiou,  the  verdict,  re- 
port, or  deciaioQ  must  s«t  forth  Uie  reason,  nhf  tlie  value  ol 
the  chattel  is  not  Used. 

I  ITas.  Verdlet, '  etc.,  tor  part  ot  aeverkl  ebsttela)  Jadar- 
u«at'lli*r«npon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  mo;  award  to  one  partf  one  or 
Kocv  distiuot  chattels,  which  cau  be  identified,  aud  set  apart 
froui  the  otlii-rs  uud  the  residue  to  the  other  part;;  and,  it 
uecebHucy,  the  complaint  must  be  amended  so  as  to  cuaCorm 
(hereto.  The  final  judgment,  rendered  thereupou,  must  award 
to  ench  party  the  same  relief,  with  rcspL'ct  to  the  finding  la  his 
favor,  as  if  Beparote  judgmenta  were  ruudered;  except  that,  where 
each  part;  is  entitled  to  an  abBolute  award  of  a  sum  of  monef, 
against  the  other,  the  Hmallcr  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I   17Z8.  DuaaKB"    >>•>**  ■■eertfUned    on  deCaalt. 

Where  the  plaintiff  is  entitled  to  jndginent  b7  default,  for 
.want  of  an  appearance  or  pleading,  the  eourt,  to  whien  Re 
applies  for  judgment,  may  ascertain  and  dett^mlne  the  damages 
to  which  he  la  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or-may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

S««  1   12IS.  DDte. 

(  1T80.  Flaal  JadK>neot|  dDcbetln^  the  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  poeseaeloa 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  If 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  waa  replevied. 
It  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
aH  prescribed  in  tills  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  ce  the  vnlne  thereof,  to  be  paid 
by  the  defendant,  it  poasession  thereof  Ib  not  delivered  to  the 
plaintiff.  If  the  dcffiidant  has  demanded  judgment  for  the 
return  of  a  rhnltel.  which  was  replevied,  ond  oflerwards  deliv- 
ered to  the  plaintiff,  or  to  a  [KTson  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  poasesaion  thereof,  with  big  damages,  if  any;  and  It  miint 
also  award  to  him  the  sum  fixeil  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  posBRRsion  is  not  delivered  to  the  defendant. 
But  if  the  cnHe  [.*  one  of  Ihow  specified  in  sec'-on  1727  of  this 
act.  final  judEment  in  favor  of  the  defendnnf  must  award  to 
him  the  sum,  Bxed  as  therein  specified,  and  if  it  ii"  not  rollected, 
tlie  delivery  of  the  chattel;  or,  if  the  chattel  hns  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he  is 
entitled  to  pntmesBlon  thereof,  nntil  the  snm  mo  awarded  la  col- 
leefed.  or  olherwine  paid.  The  judgnenl  may  be  docketed,  and 
the  docket  thereof  creates  a  Hen.  as  If  it  was  a  judgment  for 
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the  full  amoDDt  of  tbe  money,  indudiDg  coitB,  which  it  awordo, 
either  absolutely  or  coDditioaoll?. 
Ofc  Proc..  i  zn,  a  B.  a.  aaa.  ^  ei  [2  ann.  mxo. 

I  17SI.  BseanlloBi  conlriiti  Iherrof. 

An  execntion  for  the  delivery  of  the  posaeesfon  of  a  diatte^ 
and  to  aattBfy,  out  of  tbe  property  of  the  Judgmeut  debtor,  > 
■um  ot  money  coulinceutly  awarded  agaliiBt  him,  must  coatati), 
in  addition  to  tlie  utlitT  matlera  prescribed  by  lavr  the  follotvlog 
directlonu: 

1,  Where  the  Jtidfnnent  Is  rendered  In  favor  of  the  defendant, 
in  a  cose  Epedtied  iu  eeclion  1727  of  thla  act,  the  execution  must 
require  the  Bherill  to  deliver  jioBsession  ot  the  chattel  to  the 
defeudant,  uultsa  the  plaintiff  before  the  delivery,  paya  to  him 
(he  Bum  of  money  awarded  to  the  defendant,  with  intereat  and 
tbe  aheriU's  fees;  and,  In  caae  the  chattel  cannot  be  found  within 
his  county,  then  to  satiafy  that  sum  out  of  the  proiterty  of  the 
piafntlff. 

2.  In  Buy  other  caae,  where  the  judftiuent  awards  a  sum  of 
money,  if  poBBeBslon  of  the  chattel  is  not  delivered  to  the  pre- 
vallinc  party,  the  execution  muat  Trqnlre  the  sheriff,  it  the 
chattel  cannot  be  found  within  hla  county,  to  satisfy  the  sum 
•o  awarded,  with  interest  and  his  fees,  otit  of  the  property  of 
the  party  njtalnst  wliom  the  JudRment  Is  rendered. 

A  direction  to  aatlsf^f  a  sum  of  money  out  of  property,  aa  pre- 
scribed in  this  aeetlon,  must  be  in  the  form  required  br  law 
for  B  tike  direction,  where  an  execution  against  property  Is 
iaaued  upon  a  Judgment  for  a  sum  of  money. 

Id.,  intKl.  4  ol  t  ZBS;  2  B.  a.  DSD,  t  00  (2  Edm.  HBJ. 

1  1933.  Id.t  BlierllPa  poiver  to  tali*  okaMel. 

For  the  purpose  of  taliiuF  possession  of  a  chattel,  by  virtne 
of  such  an  execution,  tho  powers  of  ttie  sheriff  are  the  same, 
aa  where  he  is  required  to  replevy  a  cbatteL 

2  R.  a.  030,  i  Dl. 

I  1T83.  Aotlan  on  nadcrtalclBtn  wkea  naalHtalnsible. 

A  plaintiff,  who  has  recovered  a  final  Judgment,  cannot  main- 
tain on  action  nfialnst  the  aureties  in  nn  undertaking,  given  in 
Itehalf  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
afniinat  the  ball  of  n  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsntiBfied  or  unexecuted, 
of  nn  execution  in  his  favor  for  the  delivery  of  the  poasesslon 
of  the  chattel,  or  to  sntisfy  a  sum  of  money  out  of  the  property 
of  the  defendnnt,  or  for  both  purposes,  ns  the  esse  requires.  A 
defendant,  who  hns  recovered  a  final  judgment,  cannot  main- 
tain an  action  agnlnst  the  sureties  In  the  nlnintifTs  undertabinK. 
iriven  to  procure  a  replevin,  until  after  a  like  return  of  a  slmiiat 
execution  against  the  plaintiff. 

S  B.   fl.   B88.    i  04   (3  Edm.   BCI). 

I   1TS4.  SbcFllTs  retvn,  crMcnce  tkereln. 

In  such  an  action  aeaiuBt  the  sureties,  the  sherlfTs  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver. 
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or  W  NtDRi  a.  cbAttd,  or  to  par  a  Bum  ol  monej,  Hccordliig  io 
thtf-'terma  of  the  DDdertakiug. 
S  B.  8.  EOS,  I  OB. 

,  that  the  chattel  i 

, ,_.  „ , .-d,  DnleH  the  injorr  __ 

.nictJoD  n-a»  effi-cliid  by  tbe  airt.  or  with  the  coaaent  of  the 
pliijitlff  In  the  action,  or  occurred  after  the  chattel  waa  takm 
by  virtue  of  t)ie  exeentlon. 

I   ITSG.   Atat«meBt   aad    revlTnl    vt  aoU»B. 

Ilik  an  action  to  recoTer  n  cbRtteL  the  CHime  of  action  aarrivn 
oFiilontinDeB,  notwithalnndiiiE  the  death  of  either  partj,  tii  favor 
of  or  asainat  hia  eieonlor  or  administrntor.  Where  the  court 
makea  nn  order,  dlrectintc  the  abatement  of  aiich  an  action,  aa 
prqKrilied  In  aection  761  of  fhii  act,  an  nctioB  mny  be  main- 
laltied,  upon  an  nndertakinR.  given  for  the  purpoac  of  procnrlnK 
a  d^TCrr  or  retnm  of  a  cbnitei,  nn  if  final  judgment,  awarding 
to  the  adverse  party  poaseaBlon  thr-reof,  had  been  renden^  in 
tbe  Srat  aetlon.  and  nn  pxecntion  therenpon  had  l>een  retnmed 
nnezecnted  and  unaatiafied:  except  that  dnmaees  oRnnot  tte  re- 
ooTered  therein  for  a  wronirfiil  tnklnE.  withhoHint  or  delentton, 
Afl  action  to  recover  the  chnftel  cannot  be  innintafned,  after 
an  action  haa  been  conmenccd  Dpon  an  trndertaklng,  as  pre- 
aerilied  In  thia  aection. 

I>.  IWO,  A.  Sro;  li.  ISTS,  <3i.  4BS.    Bm  H  TBB-Tei,  lola. 
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AHTICIjB  bbooitd. 

Action  to  foreclose  a  lien  upon  a  chattel. 
Sk.  1T3T.  ActloD;  when 
1T3B.'  JiHlcmeiil. 
lT4i:  AniUnllw  of  tkU  irtlcle. 
I  irsT.   ActloBt  whFD  Had  tn  wh»t  cOBrta  ma.lBtatnk'bls. 
Au  action  may  be  malntaiDed  to  forecloiie  a  lieu  upon  a  chattel 
for  B  sum  of  mooe;.  iu  any  case  where  auch  a  lieu  exists  at  the 
commcncemeDt  o(   the  ^tion-   The  action  may   be  broo^  {d 
an;  court,  of  record  or  not  of  record,  which  would  have  jaiis- 
dictloD  to  render  a  Jadgment,  in  an  action  founded  upon  a  con- 
tract, for  a  sum  eqaal  to  the  amount  of  the  lien. 

L.  isae.  ch.  13«,  I  I  (T  Bdm.  M9).  s«e  h  n*x,  aaaa.  pou;  ih.  alas,  L. 
181%  ch.  «se  (S  Sdm.  Sit);  L.  1800,  ch.  U<  (4  Bdm.  «80);  K  ISTS.  cli.  SSO. 

I  1788.  [Am'd,  1899.]  ^V«rr«ait  to  aelne  ch«ttel|  prfHtecd- 
Ibkb  Uier«apaii. 

Where  the  action  Is  bronxht  Id  the  snpreme  court,  the  citj 
court  of  the  clt7  of  New  Torli,  or  a  count;  coart,  if  the  plaintiff 
ia  not  in  poBSOBBion  of  the  chattel,  a  warmnt  may  ba.grnnteil 
by  the  court,  or  a  jud^e  thereof.  commandinK  the  aheriff  to 
veiKp  the  chattel,  and  safelT  keep  it  to  abide  the  final  Judgment 
in  the  action.  The  provislona  of  title  third  of  chapter  aeTen 
of  this  act  apply  to  such  warrant,  and  to  the  proceedings  to  pro- 
cure it,  and  after  it  has  been  iaaned,  ss  if  it  wag  a  warrant  of 
attachment,    except   as   otherwise    ezpresaly    prescribed   In   tbia 

L.  IBBIi,  A.  Mfl.    Bee  inte.  H  «BB,  712. 
i   1T8S.   JBdKBcat. 

In  an  action  bronjcht  In  a  court  «t>eclfted  in  the  last  section, 
Gnal  Judgment,  in  favor  of  the  plaintiff,  mast  specify  the  amount 
of  the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same 
and  the  costs,  if  any,  by  a  referee  appointed  thereby,  or  an 
officer  designated  therein,  in  like  manner  as  where  a  aberltf  sells 
nersonal  property  by  virtue  of  an  execution;  and  the  application 
by  him  of  tne  proceetls  of  the  sale,  less  his  fees  and  expenses, 
to  the  payment  of  the  amount  of  the  lien,  and  the  costs  of  the 
action.  It  must  also  provide  fnr  the  pnvment  of  the  sumlns  tn 
the  owner  of  the  chattel,  and  fnr  the  safe  Icvplng  of  the  surplus, 
if  necessary,  until  It  ts  clsimed  by  him.  Tf  a  defendant,  upon 
whom  the  aummona  la  persons lly  aerved.  Is  llnble  for  the  amount 
of  the  lien,  or  for  any  part  thereof,  It  may  also  award  payment 
accordingly. 

Bm  f  S.  L.  IBBB. 

I  1T40.   AsttBB  In  Interior  onvrt. 

Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
epectfled  in  the  last  section  but  one.  If  the  plaintiff  la  not  in  pos- 
session of  the  chattel,  a  warrant,  cnmmsnding  the  proper  officer  to 
selEe  the  chattel,  and  safely  keep  it  to  abide  the  Judgment,  vny  be 
Isaned  In  like  manner  as  a  warrant  of  attachment  may  be  Isaned 
In  an  action  fouaded  upon  a  contract,  brought  In  the  same  court; 
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nnd  the  proTJaions  of  law,  applicable  to  a  wnrrant  of  attachment. 
melted  out  of  that  court,  apply  to  a  warrant,  issuiHl  as  prescribed 
In  this  section,  and  to  the  proeeedinKS  to  procnre  it,  and  after  k 
bas  been  isstied;  except  aa  otherwiiie  Bpecifii;d  in  the  judsmeut.  A 
iitd^mcDt  In  faTor  of  the  plaJntiBT,  in  aueh  an  action,  ipust  corre- 
Bpond  to  a  judgment,  rendered  oh  preaeribed  in  tbe  lost  aection, 
except  tbat  It  niuet  direct  the  sale  of  the  cbattel  by  an  officer  to 
whom  an  exeeiitior,  issued  out  of  tbe  court,  maj  be  directed,  and 
tliP  parment  of  the  surplus,  if  its  safe  keeping  is  neceaaar;,  to  tli« 
ciJiinty  treasurer,  for  tne  benefit  of  the  owner. 

s^v  H  i-s,  u  laoe. 

1  1741.  ApplleatloB  ■>(  thla  arUcIe. 

This  article  does  not  affect  any  eiisHiiH:  right  or  remedy  to  fore- 
etniie  or  satisfy  a  lleD  upon  a  chattel,  without  action;  tind  it  do<f 
Dot  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon  ■ 
cbattel  is  specially  prescribed  by  law. 
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CHAPTER   XV. 
Special    Provisions,   Regulating    Other    Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  ParticiJar  Parties. 

TITLE    I.-llaIrliio>lal  AeUoii. 
TITLE  II— ietlDBi  BcUtlsR  to  ■  CarpontlaB. 
TITLBIII.— letlOBi  UUtlmi  to  tka  Eitkte  tf  k  Bactiaml. 
TITU  IT.— Otkor  SpMlkl  Aclloai  Bad  Bl^kti  of  lettn. 
TITLK  r.-Olh«rtelti)BiibroTliBl»t  PuttnlBrPartln. 
TITLE  I. 
UatrimoiLial  actiomk 


Action  to  annul  a  void  or  voidable  marriage. 


int. 


wdK««°n 


I    174X.    (Am'd,   ISHT.j    Aellon    br    woi 

Aq  action  may  be  maintained,  by  tlio  woi 
ment,  declaring  a  mnrriage  eontra.ct  void,  i 
riage,  under  the  followitig  circumBtancea: 

1.  Whire  the  plaintiff  had  not  attained  the  ase  o(  aixteen  reara  . 
at  the  time  of  the  marriage, 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  iegal  chaise 
of  her  pcraon. 

3.  where  it  ima  not  followed  by  conanmmation  or  cohabitation, 
and  was  not  ratified  by  any  mutual  aasent  of  the  partiea,  Bft« 
the  plaintiff  attained  the  age  of  sixteen  yeart. 

of  ™n»Dnl  !■  m»de  elfbleen  jcEra;   but  doM  aol  ameDiTch.  23    L.   18ST*  S 
App.    Dlv.  MS.  ,    —    loo.,   M 

I  1T4S.    In  wfc»t  Bther  mbm  marrlase  immr  b*  •>ii«llml. 

An  BctloD  may  also  he  maluUlned  to  prootire  a  judrment  de- 
fiUrinf  %  aarrlsn  coatract  rold  Bud  aonullliif  tba  Burrini^  tw 
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either  of  the  foIIoirhiK  caaBCs,  existing  at  the  time  of  the  mar 

1.  Tbat  one  or  both  of  the  parties  hod  not  attained  the  age  of 
lesal  consesL 

2.  That  the  former  haaband  or  tvife  of  one  of  the  parties  was 
lining,  and  timt  tbe  Kairuige  with  the  fotmer  husbood  or  vite  troi 
then  ID  force. 

3.  That  one  of  the  partte«  was  on  Idiot  or  a  Innatic. 

-    4.  That  tbe  eoDsent  of  one  of  the  parties  was  obtained  by  force, 
durcM,  or  tnind. 

6.  That  one  of  the  parties  wna  physiciillr  Incapable  of  entering 
Into  the  marriase  state.    But  an  action  can  be  maiotafoed,  under 
this  subdiTision,  only   where  tbe  incapacity   conttunei,   and  is 
incurable. 
a  B.  a.  lis,  I  zo  IS  uml  i«t>. 

1  1744.  Actios  irhcB  paFtT  wut  VBder  the  ase  of  coBBCUt. 

An  action  to  annul  a  marrloEe,  on  the  ground  tbat  one  of  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  muin- 
talned  by  the  Infant,  or  by  either  parent  of  tlie  infant,  or  by  the 
gnardlan  of  tbe  infant's  [>etson:  or  tbe  court  may  allow  tbe  action 
to  be  maintained  by  any  person,  as  tbe  next  friend  of  tbe  Infant 
Bat  a  marriage  sball  not  be  annulled,  at  the  unit  of  a  party  nbo 
woM  of  the  ase  of  legal  consent  when  It  was  contracted,  or  nhere 
It  appears  tbat  the  parties,  for  any  time  after  they  attained  that 
age,  freely  cohabited  aa  biisband  and  wife. 

2  a  a.  112,  I  21  (3  Bdm.  U&i,  smd.    B*».  lUa,  {  26,  ind  H  1T«B  snd  I73S, 

I  174II.  lABtM,  ISSX.l  lA.i  wiMB  farmer  bnabaad  or  «rtt« 
wn»  llTlaar* 

An  action  to  annul  a  morriaee,  upon  the  groaod  that  tbe  former 
huaband  or  wife  of  one  of  tbe  parties  was  liTiDg,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  daring  tbe  life-time  of  the  other,  or  by  the  former  busbnnd 
or  wife.  Where  it  appears,  and  the  Judgment  determineB,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  tbe  full  belief  that  tbe  former 
boabond  or  wife  was  dead,  or  without  any  knowledge  on  the  part 
of  tbe  Innocent  party  of  such  former  marriage,  the  issue  of  tbe 
Bubsegaent  marriage,  born  or  begotten  before  the  final  judgment, 
are  deemed  for  all  pnrposes  tbe  legitimate  children  of  the  parent 
who  at  the  time  of  the  marriage  was  competent  to  contract,  and 
are  entitled  to  succeed  as  such,  in  the  same  manner  as  other 
legitlraote  children,  to  the  real  aad  nersonai  estate  of  said  parent: 
and  the  issue  so  entitled  must  be  specified  in  the  Judgment,  and 
the  Innocent  party  must  be  awarded  their  custody,  and  he  or  she 
Is  entitled  to  appoint  a  gnardinn  of  thpir  uersons  by  wilt. 

This  section  shall  be  construed  to  extend  to  all  cases  where  tbe 
Jndgment  or  decree  of  nullity  of  such  subsequent  marriage  Is 
reodered  after  the  passOKe  of  this  act  whether  su^--h  sobaequent 
marriage  was  contracted  before  or  after  tbe  pasaage  hereof. 

M.,  II  33  ud  St,  eoiwalKlilM  ud  im'd. 

I  1T4C  fd.t  where  party  waa  aa  Idiot. 

An  action  to  anntt  a  marriage,  on  the  groand  that  one  of  tbe 
pwtiei  thereto  wu  aa  Idiot,  may  be  maintained,  at  say  time 


1  B.  a.  lu,  f  H. 

I  1T4T.  Id-t  wbBFr  putT  nma  ■  1bb«Us, 

An  action  to  annul  a.  marriage,  on  the  groutid  tliat  one  of  the 

SartleB  thereto  was  a  lunatic,  may  be  maintained,  at  nor  time 
nrlDg  the  continuance  of  the  lunacy,  or,  after  the  death  ol^  the 
lunatic.  In  that  condition,  and  during  the  life  of  the  other  ^rty 
to  the  marrlaKe..  by  aur  relative  of  the  lunatic,  n-bo  haa  an 
liitereat  to  kvold  tte  marrlaEe.  Such  an  action  mar  alio  be  Aflu- 
tolned  hy  tbe  Iniuttic,  at  aor  lime  after  reatoratioD  to  a  afrnsd 
niiul;  but  In  that  caae,  Ae  marriue  afaauld  not  be  Eti&n]l«d,"if  it 
^ipeon  that  the  parlka  fre«lr  cohabited  aa  Imsband  kud  wife, 
after  the  Inoatic  was  reatored  to  a  muod  mind. 

Id.,  fl  !S  iDd  ST.  conKlMatfd. 

I    IT-M.  Action  br  mext  frlenA  »t  Idiot  op  !■■««•. 

Where  no  relatlre  of  the  Idiot  or  lanatic  brloKB  an  action  to 
annul  the  marriage,  as  prescribed  In  either  of  the  last  two  riec- 
tlona,  the  court  may  allow  an  action  for  that  pnipose  to  be  main- 
tained, at  any  time  during  the  iife-time  of  both  the  parties  to  tl»e 
marriBKe,  by  any  peraou  a«  the  next  friend  of  the  idiot  or  tnnallc. 
But  thiB  lection  doeH  not  apply,  where  the  marriaite  might  hare 
been  anaalled,  at  tbe  auit  of  the  lunatic,  as  [ireBCribed  in  the  laat 

Id.,  I  M.     B»,  alio,  1  ITM,  ulF,  and  I  11U.  po^ 

I  1T49.  [AiB'd,  IWOS.]     laanet  when  entttled  to  anneeed,  cte. 

A  child  of  a  marriage,  whicb  la  annnlied  on  the  gronod  of  the 
Idiocy  c«  Imiacy  of  one  of  Its  parents,  la  deemed,  for  all  purpoaes, 
tbe  lt«ltlmate  child  of  tbe  parent  who  is  of  sound  mind.  A  child 
or  a  marriage,  which  Is  annnlied  on  the  ground  that  one  or  both 
of  tbe  partiex  had  not  attained  the  age  of  legal  consent,  la 
deemnj.  for  all  purposes,  the  legitimate  child  of  both  parebta. 
■U.,  I  M;  U  11W3,  ch.  -06.    In  «D»ct  Otft.  1,  IMS. 

I  ITG*.  AeUon  am  tk«  vronnd  af  torec,  fraX,  •««. 

An  action  to  annul  a  marriage,  on  the  ground  that  tbe  consent 
or  one  of  the  parties  thereto  was  obtained  by  force,  dtueaa,  or 
trkad,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
aent  was  ao  obtained.  Such  an  action  may  also  be  maintained, 
daring  the  life-ttme  of  the  other  pariy,  by  the  parent  «r  tbe  guard- 
ian of  the  person  of  the  party,  wboee  consent  was  so  obtained, 
or  by  any  relatWe  of  that  party,  who  has  an  Intereat  to  avoid  tbe 
Oiarriage.  But  a  marriage  ahail  not  be  annulled  on  the  ground  of 
force  or  dnreaa,  it  it  appeara  that,  at  any  tine  before  the  com- 
■Deacenmit  of  the  action,  tbe  parties  thereto  volnntarily  cohabited 
as  hnsband  and  wife;  or  on  the  ground  of  fraud,  if  It  appeara  that, 
at  any  time  before  the  commencement  thereof,  the  partlea  volun- 
tarily  cohabited  as  hiiaband  and  wife,  with  a  full  knowledge  of  the 
facta  coastitntlnc  tbe  fraud- 
id..  H  M  isd  81.  ini'd;  L.  UO.  ch.  IM.  Sm  |  1T4S.  sat*. 
I   mi.   Caatodr,   tantatcnaneo,    ate.,  ot  laswo  of  a«oh  a 


cnatodr  of  the  children  of  a  marriage,  which  la  annnlied  on  tbe 
gronnd  of  force,  dnresa.  or  frand.  to  the  lanooMt  pUMt,  nnlM*  U 
Appears  tbat  the  latter  U  mtt.  tvt  tiv  fMMO,  to  ktTt  ttt 
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cuitodr  of  one  or  more  of  tlio  children,  In  whicb  case  the  court 
muet  give  Bucb  direction*  relutJuK  thereto,  oh  -tbe  iuterestB  of  tbe 
'  child  or  children  re<|iiire.  The  judemeut  ma7  make  provision  lui' 
the  education  and  maiutenauce  of  the  children,  out  ol  the  property 
of  the  guilty  parent. 

3  R.  8.  1«S.  I  as,  UB'd. 

I  ITBS.  [Aiu'd,  18SS.]  Acllon  on  the  pOBBd  of  pliraleal 
Ine&paoltr. 

Ad  action  to  snniil  a  mnrrinKe.  on  the  ground  that  one  of  the  ' 
parties  wu  phrsically  incapable  of  entering  into  tbe  marriage 
state,  may  be  maintained  by  tbe  injured  party  ugoiott  the  party 
whose  incapacity  ia  alleged;  or  such  an  action  may  be  maintained 
Iff  the  party  who  nas  incapable  againgt  the  other  ]>arty,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  Bueh  incupneity,  did  not  know  it  was 
fncarable.  Sncbmn  action  must  be  commenced  before  five  yeari 
have  expired  cince  the  marriage. 

L.  laao,  cb.  Bo». 

rcKDlKted  In  actio*  to  &■>■! 

In  an  action  brought  bh  preacribed  ifl  this  nrticlp,  a  final  judg- 
meDt,  annulling  tbe  marriage,  ahall  not  be  rendered  by  def^lt,  for 
trant  of  an  appearance  or  pleading,  or  upon  tbe  trial  ol  an  iaane. 
without  proof  of  tbe  facts,  upon  wbich  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confeBsion  of  either  party  to  the 
marriage  la  not  alone  ouilicient  as  proof;  but  other  aatiafoctory 
evidence  of  the  facta  niust  be  pro^ilccd.  In  sitch  an  action,  except 
where  it  is  founded  upon  an  alfegntion  of  the  pbysicol  incnpadCy  ol 
[ine«<  the  parties  thereto,  "the  court  must,  upon  the  ai^llcation  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury. 
of  all  the  issues  of  fact;  or  it  may  of  ita  own  motion,  make  an 
order  direeting  tbe  trial,  by  a  Jury,  of  one  or  more  iasueB  of  fact; 
for  which  purpose,  the  cjuestious  to  be  tried  muat  be  preyared  and 
settled  as  prescribed  in  section  070  of  this  act. 

Id..  K  SS  BRd  M  In  P*tt.  Bee  2  B.  B.  ITS.  I  4S  (t  Edm.  ISI);  na,  al», 
I)  1012  and  IS29,  ante,  and  E  17DT.  poat. 

I   JTD4.   JndvmeBt    annslUas  a.   marrlnvei   kow   far   oob- 

A  Bnal  judgment,  anuulUng  a  marriage,  rendered  during  tbe  'Ife- 
titne  of  both  the  parties,  is  concluatTe  evldc-nce  of  tbe  InTnlidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  lu  any 
action  or  special  procecdinK,  civil  or  critnlnal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  t»  the  marriage,  la  eon- 
elusive  only  as  agalDat  the  parties  tg  the  action,  and  those  clalminK 
under  them. 

M..  I  m. 

I  17BS.  How  neit  friend  of  lafB,iit,  laaatlc,  etc.,  allowoA 

An  order,  allowing  a  person  to  mainlain  an  action,  as  the  next 
friend  of  an  infant,  ns  prescribed  In  section  1744  of  this  act,  or  ns 
the  neit  friend  of  an  iiliot  or  lunatic,  as  prescribed  in  section  1748 
of  this  aot,  may  be  granted  by  tbe  court,  in  its  diacretlon.  without 
notice,  or  upon  notice  to  socn  peraona  and  In  sncb  a  manner,  ai 
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it  deems  proper-  A  motion  to  vncate  such  an  order  raaat  be  made 
at  a  term  held  b;  the  jud^e  who  grauted  it,  iiDlesa  hb  1e  dead,  out 
of  office,  or  anable  to  bear  it  by  rcasoD  of  sickneBB  or  otherwise; 
or  nnlesa  he  expressly  direots  it  to  be  heard  nt  a  term  held  by 
another  judge.  But  where  euch  an  order  has  been  granted,  the 
court,  to  which  oopiieation  for  final  jadgnieot  is  made,  may  dia- 
misfl  the  complaint,  if  justice  bo  requites,  although,  in  a  Uke  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  jndg- 
ment. 


D,mi,.=db,Gooylc 


ARTICI.B  8e:cokd. 

Action  for  a  divorce. 

a-*.  ITBft,  Id  »b«t  (•■«•  ■ctlon  moj  be  iD«lnt»ii»d. 

1787.  Auwei;    mode  o(   trUl;   Judgment    by    deholt. 
ITUe.  Wbm  dlToree  denied,   iltliuugli   luollerr  proTtd. 
ITM.  RegulallOM  when  srtlon  Urogglit  Uj  wlte. 
nao.  Id.:  when  ictlw  brougut  hy  husbmid. 
ITBl.  Uirrlige  «(ier  dUowe  (or  idnlwrr. 

1  1756.  In  ivIiBt  caiiFB  acllan  nar  be  niiilBtaliie4> 

Id  cither  o(  (he  following  coies,  a  hasband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  To  procure 
a  judgment,  dlTorcing  the  partioa  aDd  diBeoiving  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residentB  of  the  State,  when  the 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  pluintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  ia  a  reaidetit  thereof,  when  the  action 
ia  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  Is  commenced,  is  a  resident  of  the 
State. 

2  B.  a.  144,  I  BS  (2  Edm.  lEO),  im'd;  U  ISS2,  di.  2M,  |  1.    Sm  I  ITOS, 

I  Jwdcmant  lir 

1.  The  aoBwer  of  the  defendant  may  l>e  made,  without  verity- 
ing  it,  notwithstanding  the  veriUcatlon  of  the  complaint.  If  the 
answer  puts  in  issue  the  aliegation  of  adulter;,  the  court  must, 
upon  the  amplication  of  either  parly,  or  it  may.  of  ita  own  motion, 
make  an  order  directing  the  trial,  by  a  jury,  of  that  isBUt':  for 
which  purpose  the  qnestions  to  be  tried  must  l>c  prepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  scrcnty  of  this 
act.  If  the  ansn'Or  does  not  put  iu  insue  the  allexation  of  adul- 
tery, or  If  the  defendant  makcM  default  in  appearing  or  pleH<liog. 
the  plaintiff  before  he  is  entitled  to  judgment,  must  nevertheleMi 
■atisfactorily  prove  the  material  allegations  of  his  complaint,  and 
also,  by  his  own  testimony  or  otherwiae.  that  there  is  no  judg- 
ment or  decree,  in  any  court  of  the  state  of  competent  jurisd  lotion, 
against  him  in  favor  of  the  defendant  for  a  divorce  on  the  ground 
of  ndultery. 

2.  In  an  action  'orongbt  to  obtain  a  divorce  on  the  ground  of 
adulte.-y,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  plead- 
ing on  the  co-reB[iondent  hanied  therein.  At  any  time  within 
twenty  dayR  after  snch  service  on  said  oo-respondeot.  he  may  ap- 
pear to  defend  such  action,  so  far  as  the  issues  affect  Bueh  co- 
respondent. If  no  such  Rorvicc  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-teB[)ondent  named  in  any  of  Uie 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  oppeur  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  pliiintilTs  attorney  n  copy  of  the  summonB  and 
complaint,  which  muBt  be  served  within  ten  days  thereafter,  and 
he  may  appear  to  defend  such  action,  bo  far  as  the  lB«ue*  affect 
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Rucb  to-respondent.  In  case  no  one  of  tbe  allegations  oC  adultei? 
controvert^  bj  aacb  co-respondent  shall  be  proved,  such  co- 
rcflpoQiJent  shall  be  cnlltled  to  a  bill  of  posts  againat  the  person 
naminK  him  ax  Kueh  co-respondent,  ivhicb  biU  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dU- 
burflemeiitB,  and  sufh  o>-re«pondent  shall  be  entitled  to  have  an 
erecution  issue  for  tbe  collection  of  tbe  same. 
Id.,  y  M,  40.41!  L.  1S77,  ell.  1(S;  L.  UW.  all.  WI.    Id  eSsct  Miit.l.un.   »»  HlOll, 

I  17S8.  IVken  dlT«rae  deDled,  kltkanak  adaUerr  pvAved. 

In  either  of  the  following  casea.  the  plaiDtlff  la  not  entiti«d 
to  a.  diTorce,  although  the  adultery  is  established: 

1.  Where  the  offence  waa  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
Tbe  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
volaotary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

S.  Where  there  baa  been  no  ezpresa  forgiveness,  and  no  toIud- 
tary  cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  otfenee  charged. 

4.    Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
sneh  circumetanees,  that  tbe  defendant  wonld  have  been  entitle.!, 
if  innocent,  to  a  divorce. 
iR.B.  114.1  n:  uwrr.ota.  iR. 

I  irm.  (Aai'd,  ims,  ISOO.]  R*«Bl*fl<Mu  when  «oUtt> 
krovck*    by    wife. 

Where  the  action  is  brought  by  the  wife,  tbe  following  regula- 
tioOB   apply   to   the   proceedings: 

1.  Tbe  legitimacy  of  any  child  of  the  marriage,  bora  or  t>e- 
gotten  before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  diaHolving  the  marriage. 

2.  [Am'd,  18M,  1900.1  The  court  may.  in  the  Snal  Judgment 
diasolring  the  marriage,  require  the  defendant  to. provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  tbe 
marriage,  and  for  the  support  of  ptalntiff.  as  justice  requires, 
having  regard  to  the  circumHtancea  ot  the  respeetive  parties; 
■nd  may.  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  sach 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
Judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall  be 
made  by  a  defendant  unless  leave  to  make  tbe  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  Justice 
requires  that  gnch  an  application  should  be  entertained. 

L.  UK,  ^.  ni;  L.  igog,  eb.  la.    in  affect  Sept.  1.  ItOD. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  ia  the  owner  of  any  real  property:  or  has,  in  her 
p-jeaeeaion  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
bf  ber  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  tbe  la  or  may  thereafter  iKcome  entitled  to  any  property. 
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b;  the  decease  o(  a  relative  intestate;  tbe  defendaat  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  jadgtnent   is  rendered   dissolving  the  marriage. 
tup  plaintiff's  inchoate  right  ot  dower,  in  any   real  property,  oC 
wbiiii   the  defendant   then   is  or  was  theretofore  jieizeji   is   not 
affected  by  the  judgment. 
L.  IMS,  cb.  an. 

I   IT60.    ld.(  when  Bctloa  bronsbt   br  hiiBl»B<. 

Where  the  action  is  brotifcht  by  the  husband,  the  folloirinr 
regulations  apply  to  the  proceedings; 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  judgment 
dissolving  the  marriage;  but  the  lefHtimacy  of  any  other  (Mid 
of  the  wife  may  be  determined,  as  one  of  tbe  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legltimacr  nf  all  the 
cbildreu.  begotten  before  the  commencement  of  the  action,  must 
b^  presumed. 

2.  A    ■    ■ 

otherwis- .  __  ^ „ , 

real  or  personal  property,  which  the  defendant  owns  or  poaaeeses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  llie  [riaintiff's  real 
property,  or  to  a  distributive  share  In  his  personal  property- 

1 R.  S.  144,  II 44, 47  and  <B.    See  Real  Prop,  Law.  |  ITS. 

r  advlterr. 
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separation. 
article:  thihd. 

Action  for  a  Miration, 


VK*.  Krqntaltem   of   complBlDt. 

ITOD.  I>efcDiliDI   mar  Kt  ap  pUlntlS'i  mlKondnct. 

ITM.  SDopon.   siKlatetuDce,   etir..   ol  wlla  *ni  cliUilrMI. 

1T0T.  jDopD^nt  tot  Mpflcvtlon  niaj   hv  revoked, 

I  1TA2.  For  TThat  esnurn  Bctlon  msT  be  Di&liit>ltt«d> 

Id  either  of  the  coaes  speciGed  in  the  next  eection,  an  action 
mar  t>e  maintained,  b;  a  husband  or  wife,  sgaiiiHt  the  other 
patijr  to  th«  marriage,  to  procure  a  Judgment,  separating  the 
paniea  from  bed  and  board,  forever,  or  for  a  limited  time,  tor 
eithpr  of  the  following  ceuaei: 

1.  The  emel  and  inhnman  treatment  of  the  [daintiff  b7  the 
defendant. 

2.  Su<±  condnct,  on  the  part  of  the  defendant  towards  the 
idaintiflF,  as  may  render  it  unsafe  and  Improper  tor  tiie  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plalotilt  by  the  defendant 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  ot  ths 
defendant  to  provide  for  her. 

>  IL.  S.  149,  p>rt*  or  H  BO  mid  CI.    Bee  L.  IBM,  p.  248,  )  13. 


1.  Where  both  parties  are  residents  of  the  State,  when  the 
artion  la  commenced. 

2.  WTiere  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  i  resident  thereof,  when  the  action  is  commenced. 

C.  WTiere  the  parties,  having  been  married  without  the  Stat^ 
have  become  residents  of  the  State,  and  have  contlnned  to  be 
residents  thereof  at  least  one  rear:  and  the  plaintiff  ia  aach  n 
reaident,  when  the  action  ie  commenced. 

Id..   H  DO  ud  SI   lo  part. 

I  1TC4.  Rcunlaltes  of  compIalBt. 

Tlie  complaint  in  such  an  action  mnst  sperify  partlciilarlr  the 
natnre  and  circDmstanceE  of  tlie  defendant's  misconduct,  and 
mnst  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reaaocable  certain^. 

Id..    I  Bl,  and  Bnla  80. 

I    1T8B.  Defendant  watr   set  no  nlnlntlCa   DalHCoitdnet. 

The  defendant  maj  set  up,  in  jnstification.  the  mlscondoct  of 
the  plaintiff;  and  if  that  defence  <>•  eAtablished  to  the  aatlsfaction 
of  the  conrt,  the  defendant  is  entitled  to  judgment. 

Id.,   t   Bi. 

I  ]T6flL  Support,  annlntenaBee,  etc.,  of  irife  nnd  ehtldren. 

Where  the  action  is  brongbt  by  the  wife,  the  eonrt  may.  Id 
the  final  judgment  of  separation,  give  sneh  directions  as  the 
natnre  and  Hrcnmstances  of  the  cane  require.  In  particular, 
it  mav  compel  the  defendant  to  provide  suitably  for  the  ednca- 

♦n 
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tion  Hiid  mainteaance  or  tbe  cbUdren  of  the  marriage,  and  for 
the  Bupport  or  the  pIoiutiCE,  ae  justice  requireB,  hnving  regard 
to  the  circumatanccs  ol  thi;  rcBpegtive  parties.  And  tlie  court 
may.  In  sucL  an  action,  render  a  judement.  compclllDg  the 
defendant  to  make  tiie  provJHion  specified  in  this  eeetlon,  ivbeiv, 
ander  tbe  circnmatanceE  ot  the  caee,  sneh  a.  jadement  is  proper, 
without  rendering  a  judgment  of  separntloo. 
8«  2  n.  B.  1*8,  H  M  ODd  DO, 

I  ITOT.  JBdimeiit  for  Meimrfitloii  mar  b*  r«TOboA. 

Upon  the  joint  applicotlon  of  the  pnrtiea,  accompanied  nith 
MtlBtactorr  evidence  of  thPir  reconciliation,  a  judement  for  a 
lepnratlon.  forever,  or  for  a  limited  period,  rendered  as  preacrtboil 
In  thiB  article,  may  be  revoked,  at  any  time,  by  thp  court  nhTHi 
rendered  it.  subject  to  such  regnlntiona  and  reatrictlooB  as  the 
coort  tblnks  fit  tc  impose. 
M.,  f  so. 
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ARTIOLB  FOTTBTH. 


177*.  aegulill0D»  rmpeellng  JnOgioent, 
f    ires.    WmrrteA    woaao.B    tfeemed    m.    rcaldent    Ik    «eFtalB 

If  a  married  woman  dwells  within  the  StatP,  where  Bbe  com- 
mences an  action  against  her  husband,  hh  prescribed  In  either  ot 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  althon^ 
ber  biubaud  reatdee  elsewhere. 

2   R.  S.   147,    I  tl7   (2   Earn.    IM),    iin'd. 

I    1768.  Allmonrr     espeBnea     of    aeftOK    an  A     eoatrnf    )><nr 

Where  an  action  \e  bronght,  as  prescribed  in  either  of  the 
last  two  articlea,  the  court  maj,  in  its  discretion,  durinit  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  reQuiring  the  husband  to  pay  an;  snm  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  anpport  of  the  wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
JndgmeQt  In  snch  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  e]cecatloD  nay  be  issued  for  the  col- 
tection  thereof,  aa  in  an  ordinary  case;  or  the  court  may,  in  the 
jadgment,  or  by  an  order  made  at  any  time,  direct  the'costa  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  conrt. 
M..  f  es. 

I  17T0.    [Am'd,  1881.]    "What  la  deemed  a  eODnter claim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  fovor  of  the  defendant,  arising  under  either  of 
FHid  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
malerial  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am'd,  IBPS,  1&04.1  Cniitody  and  malnteaaace  of 
ehfldFFB,  aad  HappOTt  of  plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as 
prOMcribed  In  either  of  the  ln?t  two  articles,  the  court  must, 
except  as  otherwise  expressly  prescribed  in  those  articles,  give, 
either  in  the  fins]  jndgmmt,  or  by  one  or  more  orders,  made  from 
lime  to  time,  before  final  Judgment  such  directions  as  justit-e 
requires,  between  the  particH,  for  the  custody,  enre,  education, 
and  maintenance  of  any  of  the  children  of  the  mnrrjage.  and 
where  the  action  is  bronght  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  nia.v.  hy  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  otlier,  to  be 
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given  in  each  Taanner  as  the  court  shall  preicribe,  at  any  tiuio 
utter  final  judsmeDt,  annul,  vary  or  mtxlifr  such  directioiiit. 
But  no  auch  apptication  shall  be  made  bt  u  defendant  unless 
leave  to  make  the  same  aball  have  been  preTiously  granted  hy 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  diBcretioD  may  deem  proper  after  presentation  to  the  court 
of  aatiafactory  proof  that  justii*  requirca  that  sucb  an  appli- 
cation should  be  entertained.  Where  an  action  is  brought  br  s 
wife,  as  preBcribcd  in  article  Eceond  o(  this  chapter,  and  a  linai 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  pniot  of 
the  ma.riage  of  the  plaintiff  after  such  final  judgment,  muKt  hy 
order  moditj'  sucb  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  sueh  finnl  Judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  tut  the 
support  of  the  plaintiff. 
L.  18on,  cfa.  Sai;  L.  1004,  cb,  3.19.     la  tttett  ScpL  1,  IBM. 

I  17T2.  JAm*d,  10O4.]  Sapport,  maiiitenKAC«,  et«-,  of  irlfe 
and  eblldrCB.     aeqoeBtratlan, 

Where  a  judgment  rendered,  or  an  order  made,  aa  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judKffient 
for  divorce  or  separulion  rendered  in  another  state,  upon  the 
groimd  of  adultery  upon  which  an  action  has  l)een  brought  in 
this  state,  and  judgment  rendered  therein,  requiies  a  husband 
to  provide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  uinrriage,  or  for  the  support  oC  his  wife,  the  court  may, 
in  Its  discrelinn,  also  direct  him  to  give  rea^inable  security,  in 
such  a  manner,  and  within  xnch  a  tinie,  as  it  thinks  proper,  for 
■he  payment,  from  lime  to  time,  of  the  sums  of  money  required 
for  that  purpote.  If  he  fails  to  give  the  security,  or  to  make 
any  paj'meiit  required  by  the  terms  of  such  a  Jodgment  or  order, 
whether  he  hna  or  bnn  not  given  seeurity  therefor;  or  to  pay  any 
sum  of  mone;'  which  he  is  required  to  pay  by  an  order,  made  ns 
preccribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act;  the  court  moy  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  proiierly,  to  be  soquesterod.  and  may  appoint 
ft  ret'oivw  thereof.  The  rents  and  profits,  and  other  property,  so 
pequealered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sams  of  money 
specified  in  IhiK  section,  as  justice  r&iuircH. 

I  1773-  Id.)  when  enforced  br  panlskment  tor  contealpt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  aection,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumpliveiy, 
to  the  satiHfnotion  of  the  court,  that  payment  cannot  be  enforced 
by  meana  of  the  proeecdinga  prescribed  in  the  last  section,  or  by 
resorting  to  (he  security,  if  any,  given  as  therein  preNcribed,  the 
court  may,  in  it»  discretion,  make  an  order  requiring  the  husband 
to  show  cauxe  before  it.  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  (he  pay- . 
tnenti  and  thereupon  proceedings  must  be  taken  to  panish  him, 
as  prescribed  in  title  third  of  chapter  seventeenth  of  Ihia  act. 
Such  au  order  to  show  cause  may  also  be  made,  without  any 
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I  17T4.   [Am'd.  1902,  190S.]    ReoIstlOBn  reupcetlDK  Jn«v- 

In  an  nctiun  brought  as  prpsrrtbed  in  thla  title,  n  Snal  JQdg- 
m«ut  ahall  nut  be  rendered  in  favor  of  the  pliiiiitifE  upon  the 
derendaot'H  default  in  appearing  or  pleading,  nnlesa  either  the 
MummoDB  and  a  copy  of  the  complaint  were  personally  aerred 
upon  »be  defendant:  or  the  eopr  of  the  summons  delivered  to  the 
defeudant.  npoti  iieraonal  service  of  the  aunimons,  or  delivered 
to  him  without  the  state,  or  published,  puraiinnt  to  an  order 
(or  that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this 
act  contains  the  followinft  words,  or  words  to  the  snme  effect, 
legibly  written  or  printed  upon  the  face  thereof,  to  wit:  "Action 
to  annul  a  niarrinne;"  "action  for  a  divorce;"  or  "action  for  a 
Hcparation;"  according  to  the  article  of  this  title,  under  which 
the  action  ia  brnuKht.  Where  the  summons  Is  personally  served, 
bnt  a  copy  of  the  complaint  is  not  served  therewith:  or  where 
a  copy  of  the  siinimons  and  a  copy  of  the  complaint  are  delivered 
to  tue  defendant  without  the  state,  the  certificate  or  affidavit 
proving  service,  must  affirmatively  state,  in  the  body  thereof, 
that  snch  an  inKcription,  setting  forth  a  copy  thereof,  was  so 
written  or  printed  upon  the  face  of  the  copy  of  the  aummons 
delivered  to  the  defendant.  No  Anal  judgment  annulling  n  mar- 
riage, or  divorcing  the  parties  and  dissolving  a  marriage,  shall 
be  entered,  in  an  action  brought  under  either  article  first  or 
article  aeoond  of  thia  title,  until  after  the  expiration  of  three 
mooths  after  the  filing  of  the  decision  of  the  court  or  report  of 
the  referee.  After  the  expiration  of  said  period  of  three  months 
final  jadgment  shall  be  entered  ns  of  course  upon  said  decision 
or  report  unless  for  sutllcient  cause  the  court  In  the  meantime 
ahall  have  otherwise  ordered.  T'pon  filing  the  decision  of  the 
i-ourt  or  report  of  the  referee,  a  judgment  annnlllng  fl  marriage 
or  divorcing  the  parties  and  dissolving  a  marriage  shall  be  inter- 
locutory only  and  shall  provide  for  the  entry  of  final  judgment 
grnnting  such  relief  three  months  after  the  entry  of  interlocutory 
juilKmenf  unless  otherwise  ordered  by  the  cotirt.  The  interloeo- 
tory  judgment  may.  In  the  disrretloo  of  the  court,  provide  for 
the  payment  of  alimony  until  the  entry  of  final  judgment;  it  may 
Include  a  indgroent  for  costa,  when  costs  are  awarded.  In  which 
caae  said  judgment  for  costs  shall  he  docketed  by  the  clerk,  and 
Thereupon  shall  have  the  same  force  and  effect  as  if  docketed 
upon  the  entry  of  final  judgment  therein,  except  that  It  shall  not 
be  enforcible  by  eiecutloQ  or  punishment  until  the  entry  of  final 
jadgment  in  said  action. 
Brt  au,  I  1TST-,  L.  1S02,  cb.  3«4;  L.  1903.  th.  488.  la  effect  S«i>t.  1,  IB03. 
4TB 


D,mi,.=db,Gooylc 


CORPOHATION.  c.  15,  t.  2.  tt  I 

TITLE  n. 
Actlona  relating  to  a  corporatioa. 

nioo    asilnst    i    eonnntlon.    lo 
S.  Jiidi^iii    iiuiwrviiiiia'  or'T  oirjiantloD,    idiI    oI   the    olBcen    uHl 

B.  Ppulilona  applicable  to  two  or  mon  at  Uia  ictloiu  iimlfltd  In 
ARTICLE   FIRST. 


f  ITTB.  Complaint  In  ■cIIobb  br  or  BKalnst  earpomtl«>a. 

In  an  action  braut(l>t  bj  or  ognlnst  a  corporation,  thE>  complaint 
muBt  aver  that  tho  plaintiff,  or  the  defendant  as  the  case  may  b«, 
Ib  a  corporation;  inimt  ntate  whetliPr  it  ia  a.  domestic  or  (oreigu 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  apceially  refer  to  any  act  or  procccdiug,  by  or  under 
which  the  corgkorutiou  was  crcuted. 

Bh  a  R.  a.  4Ga.  i  la  (3  Bdm.  irs). 

I  ITTO.  'Wh*B  proof  of  oorpopBte  «sliiteiice  an>coeauir)r> 

In  an  action,  brought  by  or  against  a  corporatioa,  the  plaintiff 
need  not  prove,  upou  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  Ih  verified,  and  contains  an  affirmative  allega- 
tion that  the  plalDtiET,  or  the  defendant,  aa  the  case  may  be,  la 
not  a  corporation. 

Id.,  f  3.  iBI'd:  li.  IBM,  ch.  422  (e  Edm.  206),  "tH  h.  18IS,  til.  008. 

I  17TT.  Bil«&oia«T,  nhn  waived. 

In  an  action  or  spccinl  proceeding,  brought  by  or  agalnat  a  cor- 
poration, the  detendniit  is  deemed  (o  have  n'aived  any  mUtalce 
in  the  atatcment  of  the  eorijoraie  noraf.  unless  the  mianomer  ia 
pleaded  in  the  answer,  or  other  plouding  in  the  dcfendanfa  behalf. 

Id.,  I  U.  ani'd. 

f  ITTS.  Aetloa  AKalnat  a  corporation  npon  ai  note,  etc 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damoKea  for  the  non-payment  of  a  promiasory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  nhall  not  be  granted,  except  by  the  court,  upon 
notice  to  th*  plaintiffa  attorney.    In  auch  an  action,   unless  the 


c.  15,  t.  2,  a.  1  CORPORATION.  §8  1T79-80 

pleadings  be  tried,  the  plaintiff  may  take  judgnieDt,  as  in  cane  of 
default  in  pleading,  at  ihe  expiruiiuu  of  twenty  daya  after  ser- 
vice of  a  cop;  of  tbe  complaint,  either  personally  with  the  ium- 
iDoiiB,  or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor:  or,  if  the  serTice  of  the  HummooB  was  othoriviae  than 
personal,  at  the  expitatlou  of  twenty  days  after  the  service  is 
Gomidete. 
3  B.  8.  469,  H  S.  e  mud  10, 

I  ITIV.  'Wlien  torelKB  eantomtlon  may  rae. 

An  action  mar  be  maintained  by  a  foreign  corpomtion,  in  like 
manner,  and  subject  to  tbe  same  regnlations,  as  where  tbe  action 
Is  brongbt  by  a  demestic  corporation,  except  as  otherwise  spec- 
ially preaeribed  by  law.  But  a  foreign  corporation  cnnnot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
galion,  express  or  im'>lied,  arising  out  of,  or  made  and  entered 
into  In  eoDsfderation  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporatioD  or  association  of  Individuals  to  do.  without 
express  authority  nf  law.  This  section  does  not  affect  tho  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
trbicb  the  corporation  Is  treatnl:  or  of  an  act.  done  at  sucb  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id.,  If  I  iDd  i;  L.   IBTS.  cH.  8S4  (S  Kdm.  OTS). 

I   1780.   'When   toFelKii   oorporatlOB  luiir  be  aaed. 

An  action  against  a  forfign  corporation  may  be  maintained  by 
a  resident  of  tbe  State,  or  by  a  domestic  corporation,  for  any 
canse  of  action.  An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  canes  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  pto»- 
erty  situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  rr  ,-i  chattel,  which  is  replevied  witbin  the  State. 

3.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  rf  tbe  action  is  to  nffeet  the  title  to  real  prop- 
erty situated  without  the  State. 

CD.  Proc.,  I  *^;  2  E.  S.,  I  15.  ■m'd:  L.  1848,  rti.  lOT  B  Bdm.  *7»). 
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ARTICI,B  SECOND. 

Judicial  tupervtMon  of  a  oorporation,  and  of  the  ojfloert  i 
members  thereof. 


I  1T81.  Aotlon   acaliut  directors,  etc,  of  »   eorvoraUoBi 

Ad  action  may  be  maintained  against  one  or  morfr  tmsteem, 
dlrectora,  managers,  or  otber  officers  of  a  corporation,  to  pnxnire 
a  Judgment  for  the  following  purpoBee,  or  ao  much  thereof  a«  the 

1.  Compelling  the  defendants  to  account  for  their  offidal  cod- 
dnct,  in  the  management  and  disposition  of  the  tuads  and  prop- 
erty, committed  to  their  charge. 

2.  Compelling  them  to  par  to  the  coiporation,  which  the;  repre- 
sent, or  to  its  creditors,  any  money,  and  the  valne  of  any  prop- 
erty, which  they  have  acquired  to  themaelvet,  or  transfencd  t* 
otbeis.  or  lost,  or  wasted,  by  a  violation  o(  their  dutie*. 

3.  Suspending  a  defendant  from  exerciaing  bia  office,  where  it 
appears  that  he  has  abused  his  trust. 

4.  Removing  a  defcndnnt  from  hts  office,  upon  proof  or  coniie- 
tion  of  misconduct,  and  directing  a  new  election  to  be  held  by  the 
lx>dy  oi  board  duly  authorized  to  hold  the  same,  In  order  to  sup- 
ply the  vacancy  created  by  the  remoral;  or.  where  there  ie  no 
such  body  or  board,  or  where  all  the  members  thereof  are  re- 
moved, directing  the  removal  to  be  reported  to  the  governor,  who 
may,  with  the  advice  nnC  consent  of  the  senate,  fill  the  vacancies. 

6,  Setting  aside  an  alienation  of  property,  made  by  one  or 
more  trustees,  directors,  manngera,  or  otiier  officers  of  a  cnrpnra- 
tloD,  contraiT  to  a  provision  of  law.  or  for  a  purpose  foreign  to 
the  lawful  business  and  objects  of  the  corporation,  where  the 
alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation.  wh«re  it 
is  threatened,  or  where  there  is  good  reason  to  an»rMend  that 
it  will  be  made. 

3  B.  8.   4S2.  I  33  (2  Edm.  482). 

I  1T82.  By  wbom  notion  to  be  bronslit. 

An  action  may  be  bronghl,  as  prescribed  in  the  last  section,  by 
the  attorney-gen ernl  In  behalf  of  the  people  of  the  State,  or,  ex- 
cept where  the  action  la  bronchi  for  the  purpose  soeclfied  in  sub- 
division third  or  fourth  of  that  section,  hy  a  creditor  of  (he  eor- 
porstlon,  or  by  a  trustpe,  director,  mnnnger.  or  other  officer  of 
the  corporation,  having  a  general  superintendence  of  Its  coneems. 

Id.,  i  SS,  nm'i;  L.  IB'O.  cli.  »],  I  2  (T  Edm.  M2J. 

I  1T88.   Thin  nrflelF,  how  eoniitrnetl. 

This  article  does  not  divest  or  Impair  any  visltntortal  power  ovei 
a  corporation,  which  is  vested  by  statute  in  a  corporate  body,  «x 
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AHTICLH  THIRD. 

AettoTU  toprof^re  the  dti»olutiort  of  a  corporation,  and  tirnoa* 
to  en/orce  the  individual  li^tbiliiy  of  the  ojflcers  or  metabera  oja 
oorporaHtm,  toilh  or  without  a  ui»»oiution  thereof, 

Kat,  17M.  Actloo  bx  JUlcmiit  cmlltoc  for  KqnaatrntlDa.  eie, 
im.  AcUm  tf>  dlMoltt  ■  •  rpgntkoa. 
int.  Id.1  19  wbBm  U  M  bmuiCt. 
1T8T.  IVmponiT    InJimctlaD. 
ins.  Bm«1t«  mar  ba  kppoUited.      PanBiiuoit  and  temroniT  ncHm; 

inn.  MdlUMKl   povcn  uul  dutlM  nuj  b*   omilamil  npoa  UmpcKUj 

17V0.  lUklDs  ■tacklHddcn',  ate,  partlu. 

ITil-  mioD  laiiant*  actloa  auj  be  broo^t  Hfalait  them, 

ino.  Pnaadlni^  In  eltbac  ictfu  . 

1TB3.  J  dnmat;    property  of   ci>rpdraUDD  to  be  dlBtribDtnd. 

ITM.  IiLi  itock  mbiaigUoDi  to  be  najTarrd. 

ma!  ntMt  or  tbU  arUcta   limited. 

I  1TB4.  AetloB  br  Jttdarment  creditor  far  ■eovaatratlOB, 
•to. 

Where  final  Jadxment  for  a  sum  of  money  tias  been  rendered 
■calut  a  corporatroD  created  by  or  under  the  laws  of  the  State, 
— '  — *'"n  isaned  therenpon  to  the  aherlff  of  the  coaut;, 


where  the  corporation  tranaaeta   Its  general  bnsiDesa,   or  where 
its  ivindral  office  is  located,  has  been  returned  wholly  or  g 
satllfiec,  the  iudgaent  creditor  may  maintain  an  action  ti 


»  a  jodgment  sequestrating  the  property  of  the  corporation. 
~uu  proTldlng  for  a,  distributioa  thereof,  as  prescribed  in  section 
1798  of  this  act 

a  R.  S.  4(9,  t  sa  (a  Bdn.  tSS),  no's. 

I  ITSfi.  Aetlaa  to  (UsaolTa  a  oorporaitlosi 

In  either  of  the  followtng  cased,  an  action  to  procnr«  a  Judg- 
ment. disBolving  a  corporation,  created  by  or  tinder  the  laws  of 
the  State,  and  forfeiting  its  corporate  rights,  priTllegee  and 
Iranchlsea,  ina,r  be  laalntained,  as  prescribed  in  the  next  sectlont 

1.  Whero  the  corporation  has  remnined  insolvent  for  at  least 

2.  Where  If  haa  neglected  or  refueed.  for  at  loast  one  year,  to 
psy  and  discharge  Us  notes  or  other  evidences  of  debt. 

S.  Where  it  haa  anspeuded  its  ordinary  and  lawful  bnaineaa  for 
at  least  one  year. 

4.  If  it  has  liauking  powers,  or  power  to  make  loans  on  pledgea 
or  depoaita,  or  to  make  Inaurancee.  where  It  becomes  insolvent  or 
unable  to  pay  ita  debts,  or  has  violated  any  provision  of  the  act, 
by  or  nnder  which  It  was  incorporated,  or  of  any  other  act  blnd- 
iag  upon  It 

Id.,  1  S8,  BDd  Ont  elauaa  of  }  39,      See  |  1TST.  p«t. 

I  ITSS.   [AH*d,  IHHO.]    lA.t  br  wkOBt  to  tie  broVBkt. 

An  action  specified  in  the  last  seetioo.  may  be  maintained  by  the 
attorney-general.  In  the  name  and  in  behalf  tit  the  people.  And 
whenever  a  creditor  or  stockholder  of  auy  corporation  submits  to 
the  attorney-general  a  written  statement  nf  facts,  verified  by 
natli,  showing  gronnds  for  an  action  tinder  the  provisions  of  the 
laat  section,  and  the  atlorney.general  omits,  for  sixty  days  after 
47ft 


1$  178T-89  COBPOBATION.  c.  15, 1.  S.  *.  8 

thi*  aubmlsBion,  to  commence  on  action  Bpeclficd  In  the  last  •ac- 
tion,  then,  and  not  otherwise,  tiucb  creditor  or  etoctmolucr   tuay 
apply  to  tne  proper  court  toi  leave  to  commence  snch  sji  aciiuu,   ' 
iLud  on  ubUinln^  leave  may  maintain  the  same  accordingly. 
■^  It.  S.  463,  i  40;  L.  1S70.  ch.  IBl,  i|  2  Bad  f ;  L.  IBSO,  ctL  301. 

I  178T.  Temporary  luJnncllaB. 

In  an  action,  brought  aa  prescribed  In  this  article,  tbe  court 
may,  upon  proof  of  tbe  [acts  authorizing  the  action  to  be  matu- 
taiucd,  grant  on  injunction  order,  restraining  the  corporation,  anil 
its  trustees,  dlvociors.  ntansgera  aud  other  oliicers,  from  callect- 
ine  or  receiving  any  debt  or  demand,  and  from  paying  out,  or  in 
any  way  transferrlug  or  delivering,  to  any  prreou,  any  money, 
property,  or  ellectB  ut  Uie  corporatioo,  during  the  pendencTr  ot 
the  action;  escept  1>y  exprcas  permission  oC  tlie  conrL  Where  tbe 
action  Is  brouglit  to  procure  the  dissolution  of  the  eorporalioo. 
the  injunction  may  also  restrnin  the  corporation,  and  its  trustees, 
directors,  munuKers  atid  other  officers,  fiom  exercising  any  of  itn 
corporate  rights,  privileges,  or  franchiaes,  during  the  pendency  of 
thf  action;  except  by  express  permission  of  the  coort.  The  pro- 
viaionb  of  tltie  second  of  chapter  seventh  of  this  net,  relating  to 
the  granting,  v.ieatlng  or  modifying  of  an  fnjnnctl<m  order,  ap- 
ply to  an  Injunction  order,  granted  as  prescribed  in  thia  MClkui; 
except  that  it  can  be  granted  only  by  the  court. 

Id.,  remilndgt'  at  f)  3S  >Dd  40,  im'd.    »«c  H  «W2,  034,  ISOS. 

I  nSH.  [Am'd,  inHS.)  R< 
atanent  nnd  (eiaporary  r 
rnrr  reeelver. 

In  such  an  action,  the  court  may  also,  at  any  stage  thereof, 
appoint  one  or  more  receivers  of  the  property  of  the  corporation. 
A  receiver,  so  appointod,  before  final  judgment  is  a  temporary 
receiver,  until  final  judftment  is  entered.  A  temporary  receiver 
has  power  to  collect  and  receive  Ihe  debts,  demands,  and  otber 
property  of  the  corporation;  to  preserve  the  property,  and  the 
proceeds  of  the  debts  and  demands  collected;  to  sell  or  other- 
wise dispose  of  the  properly  os  directed  by  tbe  conrt:  to  collect. 
receive  and  preserve  the  proceeds  thereof;  and  to  maintain  any 
action  or  BDCcial  proceeding,  for  either  of  thoRp  nurpones.  lie 
must  qualify  as  prescribed  by  law  for  the  qitnllfication  of  a 
permanent  receiver.  Unless  additional  powers  are  Bpecinlly 
conferred  upon  bim,  as  prescribed  la  tbe  next  section,  a  tem- 
porary receiver  has  only  the  powers  specified  in  this  iiectlon, 
and  those  which  are  incidental  to  the  exerrtsc  thereof:  a  re- 
ceiver appointed  hy  or  pursuant  to  a  6nal  J'lricment  in  tbe  action, 
op  a  temporary  receiver  who  Is  continued  by  tbe  final  Judgment, 
is  a  permanent  reci'iver.  and  has  all  the  powers  nnd  antfaority 
conferred,  and  la  subject  to  all  the  dufies  nnd  llnbillliei!  imposed 
niion   ft   receiver  appointed  upon   the  Toluntary  dissolution  of  s 

Id..  II  SC  and  41.  See  Rule>  no.  81. 

i  1TR9.  AAAftlonnl  imwers  nnd  dnllps  mBy  be  «OBterred 
ii|inn  temporarr  receiver, 

A  temporary  receiver,  appointed  as  |>rescribed  In  the  last  bpc- 

tinn,  is,  in  nil  respects,  suhjert  to  the  control  of  the  court.    In 

IdditloD  to  the  powers  conferr'^  upon  lilm.  by  the  provisloDB  of 
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the  laet  aection,  tbe  court  mar,  b;  tte  order  oc  iuterlocatorr 
judgiuent  aupomting  hiu,  or  by  an  order  uubsGque&tlr  made  in 
tit  attion,  or  bj  the  fioal  judgment,  cunlor  upon  him  the  ponera 
and  BUthurilj',  and  subject  bim  to  tbe  duties  and  liabilitica,  of  a 
permanent  receiver,  or  so  much  thereof  ae  it  thinks  proper;  except 
tbat  be  shall  not  make  an;  distribalioQ  among  the  creditors  or 
stockholdere,  before  final  judgment,  unlesa  he  ia  apeciallr  directed 
so  to  do  br  the  court. 

S  K.  8.  468,  pirt  ol  H  41  and  i2,  tud  I.,  1SG2.  Ox.  Tl,  |  1  (S  Edm.  682). 
I  ITM.  Mkltlac  BtocklialderB,  etc,  parties. 

Where  the  action  is  brought  by  a  creditor  of  a  corporation, 
and  the  stockholders,  directors,  trustees,  or  other  officers,  or  an; 
of  them,  are  made  liable  b;  law.  in  an;  event  or  contingencj,  tor 
the  payment  of  hia  debt,  the  peraona,  so  made  liable,  may  be 
made  parties  defendant,  by  the  original  or  by  a  supplemental 
complaint;  and  their  liability  may  be  declared  and  enforced  by 
the  judgment  in  the  action. 

Id.,  I  4S. 

I  1791.  'When  aeparate  Betlon  inor  be  bronsh*  asalaat 
them. 

Where  the  stockholders,  directors,  tmsteea,  or  other  officers  of 
B.  corporation,  who  are  made  liable,  in  any  event  or  contingency, 
for  tbe  pdyment  of  a  debt,  are  not  made  parties  defendant,  as 
prescribed  in  the  last  section,  the  plaintllT  in  the  action  may 
.aaintain  a  separHtc  action  HgHinst  them,  to  procure  a  judgment, 
declaring,  apportioning  and  enforcing  their  liability. 

SabttltDted   for    I|    M    and   4(1. 

I  1T&3.  Proceedings  ■>  either  sctlsn. 

In  an  action  brought  as  prescribed  ia  either  of  the  last  two 
pections,  the  court  must,  when  it  is  necessary,  caase  an  account 
to  be  taken  ol  tbe  property  and  of  the  debts  of  tbe  corporation, 
and  thereupon  the  defendant's  liability  must  be  apportioned  ac- 
n>rdingly:  but,  if  It  aHirmativply  appenrs.  that  the  corporation  ia 
losolvent,  and  has  no  property  to  satisfy  its  creditora.  the  conrt 
may,  without  taking  such  an  acrount.  ascertain  and  determine 
the  amonnt  of  each  defendant's  liability,  and  enforce  tbe  same 
accordingly. 
In  Il«a  ot  H  4a  and  4T. 

I  1T&3-  Jn4aioent|  property  of  eorpomtloa  to  he  dla- 
trIbnteC. 

A  final  Judgment  In  an  action,  brought  against  a  corporation, 
as  prpscribed  in  this  article,  either  separately  or  in  conjunction 
^Ith  its  stockholders,  directors,  trustees,  or  other  officers,  must 
provide  for  a  just  and  fair  distribution  of  tbe  property  of  tbe 
frorporatlon.  and  of  the  proceeds  thereof,  among  Its  fair  and 
honest  creditors,  in  the  order  and  In  the  proportions  prescribed 
by  law.  In  case  of  the  voluntsry  dissolution  of  a  corporation. 

Id.,   li  ST  and  48. 

I  17SC  H.|  stfich  KnbserlptlanB  to  be  reeovered. 

Where  the  stockholders  of  the  corpo'-afinn  are  parties  to  the  ac- 
tion. If  the  property  of  the  corporation  is  not  eoffident  to  dis- 
charge ita  debta,  the  interlocutory  or  final  Judgment,  aa  the  case 
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reqnlrcE,  must  adjudge  that  each  atMkholder  par  Into  conrt  tbe 
amount  due  and  remainlufc  unpaid,  on  the  Bharea  of  stock  held 
bs  him,  or  so  much  thereof  aa  is  necessarr  to  satia^  the  debt* 
of  tile  corporatkiD. 

2  B.  S.  M3,  I  4B,  ain'd. 

I  ITBO.  Id.)  n>  to  llakllltlea  mt  dlreeton  muA  atookboMara. 


itocb  BubbcriptionB,  are  or  will  be  insuffieient  to  pay  the  dcbta  ol 
the  corporation,  the  court  must  ascertain  the  Beversl  sums,  fot 
ivhlch  the  directors,  trustees,  or  other  officers,  or  tbe  stockhold- 
era  of  tbe  corporation,  being  parties  to  the  action,  are  liable;  an< 
must  adjndse  that  the  same  be  paid  into  court,  to  be  applied.  In 
such  proportions  and  in  anch  order  ae  justice  reqnires,  to  tbe 
oaTment  of  the  debts  of  the  corporation, 
M..   t  BO. 

I  irse.  Blleet  of  thia  artlele  limited. 

This  article  does  not  repeal  or  affect  any  special  provision  of 
law,  prescriblnif  that  a  particular  kind  of  corporation  shall  cease 
to  eiLBt.  or  shall  be  dlsaolTed,  in  a  case  or  in  a  manner,  not 
prescribed  in  this  article:  or  any  spedal  prorlsion  of  law,  prescrlb- 
Intc  the  mode  of  enforcing  the  liability  of  the  stockholders  of  a 
(wrticular  kind  of  corporation. 
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ARTIOLB  FOURTH. 

Action  by  th»  people  to  annul  a  corporatuM. 

Sec.  1T0T,  Action    br   Bttorney-ganen].   wluD  IciUIatnn   dincu. 
171)8.  Id.,    br   1»T«  of  coart. 
17WI.  Lhic;    wtaca    lod   boH   sniDtsd. 
I8U0.  Action  triable  bj  ■  Jury. 

UMe.  Copr  or  Judguent-niU'tolM  tllnd  (Dd  pulillaba]. 

I    1797.  Action    ky     fttlonker-Kenera,!,    ivbeB    leslalatw* 

The  BttorDer-gencnil,  wheoever  he  is  bo  directed  by  tbe  legis- 
lfttur«,  must  btius  an  actlun  agBinst  3  corporation  created  br  or 
under  the  laws  of  the  State,  to  procure  a  judgment,  Tacating  or 
annulling  the  act  ot  incoriioratlon,  or  any  act  renewing  the  cor- 
iKiration,  or  continumg  Kb  corporate  existence,  apoa  the  ground 
that  the  act  was  procured  upon  ^  fraudulent  HUggegtion,  or  the 
concealment  ol  a  material  fact,  made  by  or  tvith  the  knowledge 
and  consent  ot  any  of  the  poraons  incorporated. 

Co.   Proc.,  I  488;  2  R.   B.   6JB,  S  13   O  Clai.  800). 

1   1708.  Id.)  kr   leave  oC  coBrt. 

Upon  leave  being  granted,  na  prescribed  In  the  next  section, 
the  attorney -general  may  bring  an  action  againrt  a  corporation 
created  by  or  under  the  laws  dl  the  State,  to  procnre  a  judgment, 
TBcating  the  charter  or  annulling  the  eiistence  of  the  corporation, 
upon  the  ground  that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  nnder  which 
it  was  created,  altered  or  renewed,  or  an  act  amending  the  same, 
and  applicable  to  the  corporation;  or, 

2.  Violated  any  provision  of  law.  whereby  It  has  forfeited  its 
rhnrter,  or  become  liable  to  t>e  dissolved,   by  the  abuse  of  ita 

3.  Forfeited  lis  prlYilegea  or  rranchiscs,  by  «  failure  to  exer- 
cise its  powers:  or, 

4.  Done  or  omitted  any  act.  which  nmonnts  to  a  surrender  of 
Its  corporate  righta,  privileges,  and  frauchises;  or, 

R.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by 

Id..  I  4S0i  3  B.  8.  N3,  I  SS  (2  Edm.  «M>. 

I   1798.  Leftvei  wlieB   ud  how  S'onled. 

Before  grantlDg  leave,  the  court  may.  in  its  discretion,  require 
■neb  previoUB  notice  of  the  application  as  it  thinks  proper,  to  be 
given  to  the  corporation,  or  any  officer  thereof,  and  mar  hear  the 
corporation  in  opposition  thereto. 
Id..  I  Ul;  2R.  B.  DSa,  (  40. 

I   1800.  Aotlon  trlaklc  br  »  lary. 

An  action,  broneht  as  prescribed  in  this  article.  Is  triable,  of 
coarse  and  of  right,  by  a  jury,  as  If  It  was  an  action  specified  in 
setrtlon  fl68  of  this  net.  and  without  procuring  an  order,  as  pre- 
scribed In  section  970  of  this  act. 
48S 

..Coo-;lc 
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I  1801.  JadvmcBt. 

Where  auy  t>t  the  mntteri,  specified  In  aectlon  17OT  «r  seo- 
tion  1798  ol  tliia  act,  urc  esIAbiished  iu  uu  uctioit,  bronKht  us 
[iretcribed  in  .eitLer  of  those  HCttiuua,  the  court  mny  render  fiDul 
judgmeut  tliut  the  corpoiatiou,  aud  each  officer  thereof,  be  pei^ 
petuallf  enjoined  from  cierciHins  anr  of  its  corporate  rights, 
prtTileges,  and  frnncliiacB;  and  that  It  be  dissolved.  The  Jujg' 
UK'iit  must  aleo  proviile  tor  the  nppointment  of  a  receiver,  the 
Inking  of  an  account,  and  the  distribution  of  the  property  of  tlie 
corporatioii,  among  Ita  creditor!  and  stockholdeis.  aa  irbere  a  cor- 
poration IS  dissolved  upon  lis  voluntary  appUcailoa,  as  prrscribotl 
In  chapter  seventeenth  ot  this  act. 

Co.  Froe.,  f]  M2  nDil  444;  2  R.  B.  sra.  H  14  ■Id  ^  (3  Edm.  WO). 

I  1R02.  iBjnnctlon  nny  Imsae. 

In  an  action,  brought  as  prescribi'd  In  this  article,  an  Injnnctfon 
order  may  be  granted,  at  any  sluge  of  the  action,  reitraiuing  the 
corporation,  aud  nuy  or  all  ot  its  directors,  trustees  nnd  othor 
officerii,  from  exercisicg  any  of  its  ?orporntc  rights,  prlvlteges,  or 
rrauchlses;  or  Ironi  eierctBine  certain  of  its  corporate  rlghtB, 
privilegcB,  or  fracchlses,  apeeified  in  the  ininnction  order;  or 
froji  exercising  any  franchise,  llljorly,  or  prlvlloge,  or  transttct- 
ing  any  business,  not  sllnwed  by  Inn'.  Such  an  injuQctiOD  la 
deemed  one  of  thosr-  npeclfied  In  HccTion  603  of  tbls  act,  and  all 
the  provisions  of  title  second  of  chapter  seventh  of  thia  act.  ap- 
plicable to  on  injunction  siteciticd  in  Ihnt  section,  apply  to  an  In- 
innction granted  ai  prescribed  in  this  section,  except  that  it  ean 
h»  granted  only  by  the  court. 

3   R.   8.   463.    H  .31   uKI    SS  (S  Bdn.   481). 

I  1808.  CopT  of  JndKmeDt-roIl  to  br  SleA  anil  pnbllalica. 

Where  finni  judgment  is  rendered  acalnst  a  cori>oration,  in  an 
action,  brought  hr  prrBrribed  in  this  article,  the  nttorne.v-general 
must  cause  a  copy  of  the  jndgmcnt-ro'l  to  I)e  forthwith  fliod  in  th« 
office  of  the  secretary  of  State:  who  must  cntise  a  notice  of  the 
auhstniice  nnd  effect  of  Ihe  jurlirment,  to  be  piiWished,  (or  four 
weeks,  in  the  newspaper  iirinted  at  Albany,  in  which  legal  notices 
are  required  to  he  pnhlinhed.  nnd  also  in  a  newspaper  printed  in 
the  county,  wherein  the  principal  place  of  bualuess  of  the  corpora- 
tion was  located. 

1  Se  (3  BdDi.  Ml). 
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AKTICI.B  FIVTH. 

jPrurinoiu  appUcabla  to  two  or  mors  of  the  acHon*  ipedfitd  t'K  Ikit  Kile. 

Bk.  1801.  CwtalB  a 
IMS.  omcen  ■ 

ISOt!  Ccedlton 

ISOe.  Wleo    at . .    -. 

i»oe.  RcQuliltM  or  injunelloti  icaingc  coi-panilou  Id  cerula  na«s. 

IKIU.  Id,;   DC  onler   itp\fOiu\i^t   rieenet   la  tirrtalD    eatcs. 

1611.  Jd.;  of  Judicial  fluapeulim  or  rvmoral  of  aa  otacB^ 

I  IMM.  [Am>A,  IMM.  1S04.]  CertKln  corpomtlOBs  excepted 
from  certain  artlelrx  of  thla  title. 

ArtidpB  second,  third,  and  fourth  of  this  title  do  not  apply  to 
a  religiouB  cotporation;  or  to  a  manicipal  or  other  political  corpo- 
ration, created  by  the  c-onEtitutioa,  or  by  or  under  the  laws  of 
(tiiB  state;  or  to  any  corporution  which  the  ivgenta  of  the  iini- 
veraity  hafe  power  to  dissolve,  except  upon  the  application  of  the 
regents,  or  of  the  trustees  of  auch  a  corporation:  and  in  aid  of 
its  liqnldatioa  nndfv  c 


B  tBte.  H  ITSl,  180S.     L.  IS03.  eb.  SSO; 

I,  Ifliu.  ch.  sol,  I  9.  All  proceedlngB  In  any  action  or  proceedins  ioBtl- 
tnted  onorotlBrthBtwooty-tourth  day  of  April,  nlnel«Bn]iundr«J«aa  three, 
uwler  artlelea  two.  three  ^"d  tour  at  chapter  flfCeen,  title  two  or  the^code  of 
civil  prooedure.  or  under  elcber  ot  them,  are  validated  and  eonflnned , 

I  1M>D.  Oflleern  and  aKenta  tumr  be  oompelled  to  leatlff. 

In  an  action,  brought  aa  preacrihed  In  article  necond,  third,  oi* 
fourth  of  this  title,  a  stoc-kholdtFr,  olGcer.  alienee,  or  agent  of  a 
corporation,  ia  not  eicuai^  from  anewering  a  question,  relnring 
to  the  management  of  the  corporation,  or  the  tronster  or  dispo- 
sition of  its  property,  on  the  ground  that  his  answer  may  expose 
(he  cori>oration  to  a  forfeiture  of  any  of  ita  corporate  rights,  or 
will  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 
pennlty  or  forfeiture.  But  his  testimony  shall  not  be  nsed,  aa 
evidence  ag&last  him.  In  a  criminal  action  or  Bpedal  proceeding. 

M..   I)  Sl-DS. 

I   ISOO,  iBjiaaetlon  itKiinK  aetlanB  br  «ve«Itora. 

In^  Bach  an  aitfon.  the  court  may.  In  ita  dlacretion,  on  the 
application  of  elthe"  par'y,  at  any  stafre  of  the  action,  before 
or  after  filial  Jndginent  and  with  or  without  accnrily,  grant  an 
tnjnnrt-ion  order,  restraining  the  creditors  of  the  corporation 
from  bringing  actions  against  the  defendants,  or  any  of  then), 
for  the  recovery  of  a  snni  of  money,  or  from  talcing  any  further 
proceedingB  in  snch  actions,  theretofore  commenced.  Snch  an 
IninDCtloa  has  the  nnme  effect,  and.  eiceot  ns  otherwise  ex- 
ppe^ly  pteacribed  In  th'a  section,  Is  subject  to  the  same  provlaiomi 
of  law,  SB  It  each  creditor,  upon  whom  it  in  served,  was  named 
therein,  and  was  a  party  to  the  action  In  which  it  Is  granted. 

Id..  I  na  In  part. 

I  IBOT.  [AhM,  ISSa.]    Credftora  mar  be  bi-onvbt  In. 

In  anch  an  action,  the  court  may.  at  any  stage  of  the  action, 
before  or  after  final  judgment,  mnhe  an  order  requiring  all  the 
credttora  of  the  corporftdon  to  exhibit  and  nrove  their  claims,  and 
thereby  tnabe  themselves  parties  to  the  action,  in  aocb  a  manner, 
Md  In  sach  ft  reasonable  time,  not  lens  than  fix  months  front 
we  fiitt  publication  of  notice  of  the  order,  aa  the  court  directa; 
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and  that  the  crcditora,  who  mske  default  in  bo  doing,  itutll  be 
precluded  from  all  benefit  of  the  judgment,  and  from  «iiy  oiiiU'iuu- 
tioQ  ivhich  may  be  made  thereunder,  except  aa  hereinaXter  pro- 
vided. Notice  of  the  order  mnst  be  given  by  publication.  In  such 
netVHpaperti,  and  for  such  a  leuetb  of  time,  as  tlie  court  directs. 
Not  withstanding  such  an  order  any  such  creditor  who  shall  es- 
hiblt  and  prove  his  claim  in  the  manner  directed  therebf,  with 
proof,  by  uttidavit  or  otherwise,  that  he  has  had  no  notice  or 
knowledge  thereof  in  time  to  compl;  therewith,  any  time  before 
an  order  is  made  direeting  a  hual  distribution  of  the  assets  of 
such  corporation,  ahatl  be  cnliiled  to  have  his  claim  received, 
and  shall  have  the  same  rights  and  benoQts  thereon,  so  tar  aa  the 
assets  of  such  corporation  Ihcn  remaining  andlstribnted  maj  ren- 
der possiUe,  aa  if  uis  claim  bad  been  exhibited  and  proved  wltiiiit 
the  time  limited  b;  such  order. 

Scnulndei  of  |  Ce;  I-  ISSO,  cb.  ST2. 

I  1808.  'When  Bttomer-CeBeral    must  briDK  <U!ttoii. 

Where  the  atlomey-geucral  has  good  reason  to  believe,  that 
on  action  can  bo  mnlntnined  In  behalf  of  the  people  of  the  State, 
tis  preacrltied  in  article  geeoud,  third,  or  fonrth  of  this  title,  except 
seciion  1707  of  this  act.  he  must  bring  an  action  accordingly, 
or  apply  to  a  competent  court  for  leave  to  bring  an  acilon,  us 
the  case  roquircx:  if.  in  his  opinian,  the  public  interests  require 
that  an  ftciion  should  be  brought.  In  a  cane  where  the  action  can 
be  brought  only  by  the  attorney-general  in  behalf  of  the  people, 
if  tt  creditor,  stoeSholdcr,  director,  or  trustee  of  the  corporation. 
applien  to  the  attorney-Kfuernl  for  that  purpose,  and  furnishes  the 
security  required  by  law.  the  attorney-gpneral  must  bring  the 
flctioD,  or  apply  for  leave  to  bring  it.  tf  he  ban  good  reason  to  be- 
lieve, that  It  can  be  mnlntnined.  Where  such  an  application  la 
made,  section  Ht86  of  this  net  applies  thereto,  and  to  the  action 
brought  in  pursuance  thereof. 

S««  Co.  PtM..  !  430;  ilao.  i  IBM.  pMt, 

I  IROV.  neqalmltCB  of  Ininaittlon  •■mlnat  oorpavatlOBs  ■■ 
CertBln  osaes. 

An  injunction  order,  suspending  the  general  and  ordinary  busl- 
iifaa  or  a  eorporntioti.  or  of  a  joiut-xtock  HBsociation.  conaisting  of 
seven  or  uiorc  persnnH,  or  Hua|)eudinR  from  offlce.  or  restralulni; 
from  the  performance  of  his  duties,  a  trustee,  direetor,  or  other 
olBcer  (hereof,  can  he  granted  only  by  the  court,  upon  notice  of 
the  npplicaliou  therefor,  to  the  proper  officer  of  the  cotiioratloD 
or  asHocialion,  or  to  the  trustee,  director,  or  other  officer  enjoin^. 
It  Hiich  an  Injunction  order  is  made,  otherwise  than  as  prescribed 
in  this  section,  it  is  void. 
L.  ISTO,  cb.  ISl.  I  1  <T  Edm.  661).  ain'il.    3«  H  17BT.  1»1S. 

t  ISIft.  (Ain'd,  looa.]  td.i  of  order  appolntlns  recelvrr 
In  rertBin  c«aea. 

A  receiver  of  the  property  of  a  corporation  can  be  appointed 
only  by  the  court,  and  in  one  of  the  following  ciuea: 

1.  An  action,  brought  as  presiTibi-d  In  article  second,  third  or 
fourth  of  this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon 
the  properly,  of  nliirh  the  receiver  is  appointed,  where  the  inurt- 
KHi.1'  ili'irf.  iir  the  interest  thereupon,  lias  remained  unpaid,  at 
least  thirty  days  after  it  was  payable,  and  after  payment  thereof 
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waa  duly  ilcniaaded  uf  the  pro|>eT  officer  of  the  corporation  and 
wbere  either  the  Income  of  the  propertf  l|i  speclficfllly  niorlKaKed. 
ur  the  propert;  itaelf  is  probably  iunulliciont  to  pny  the  niortKiiKe 
tlpbt. 

3.  An  action  broueht  l>y  Iht-  attumey-gencral.  or  by  a  stock- 
holder, to  preMTve  the  aRH«>ts  of  a  corporation,  having  no  offlCPr 
empowered   to  hold  the  same. 

4.  A  special  proceeding  tor  the  Toluutary  rtisaolution  of  a  cor- 
pora tlou. 

-,,  [Added,  IWIS.J  Upon  the  application  of  the  regentB  of  the 
iinirentity.  In  aid  ot  thp  IfqiildaTion  of  a  eorporatiou -ivboRc  dis- 
Kolnlion  they  cotitemplale  or  have  decreed:  or  upon  the  appllcn- 
lion  ot   the   tranteefi   or   mich   a  corporation,  with   notice  to   the 

Where  the  receiver  in  appointed  in  nii  action,  otherwice  than 
liy  or  purHuant  to  a  tiual  judgmeiit.  notice  of  the  application  for 
hix  sppoiatment  niiist  be  given  to  the  proper  officer  of  the  ror- 

L.  ISTttch.  191.19:  L.  1KU.cIi.fln.   In  effect  April  IT.  IMS. 

I  lA'll.  Id.i  off  jDdirlal  HiiiiprBnloD  or  remoTftl  of  an  oflleer. 

A  trnstee.  director,  or  other  oliicer  of  a  corporation  ahall  not 
lie  KUHi>ended  or  removed  from  office,  by  a  court  or  judge,  other- 
wise than  by  the  tiual  judgment  of  a  competent  court,  in  an  ac- 
tion brought  by  the  attomcy-geueral,  an  prescribed  in  section 
1781   of  this  act. 

Id..  I  2.  «dU    *■..  1  ITSe.  .nt... 

I    (SIX.   Apitllcatlon  at  (he  liul  three  KpetlODB. 

The  last  three  sections  apply  to  an  action  or  special  proceeding, 
uciiiist  a  corporation,  or  joint-stuck  association  created  by  cir 
under  the  lan-s  of  the  State,  or  a  trustee,  director,  or  other  offic<>r 
thereof;  or  against  a  corporation,  or  joint-stock  association,  cre- 
nted  by  or  under  the  laws  of  another  slate.  Kovernment,  or  cimn- 
try,  or  a  trustee,  director,  or  other  officer  thereof,  where  the 
corporutioo  or  association  does  business  vithin  the  Stale,  or  has, 
within  the  State,  a  business  agency  or  a  fiscal  ajfeucy,  or  un 
ogency  for  the  transfer  of  Its  stock, 
td.,  g  S,  mm-tl:  L.  ISTO.  cb.  428.    S^  |  2M3. 

I  1818.  IB  m^tlom  lunilBst  stockholders,  mlsnoner,  ete., 
■at  «v«llable. 

Where  an  action,  authorised  by  a  Ian-  of  the  State,  is  brought 
ngainst  one  or  more  persons,  ns  stockholders  ot  a  corporation  ur 
jnint-stock  aKgocialion.  an  objection  to  any  of  the  proceeilincs 
cannot  be  taken,  by  a  person  properly  made  a  defendant  in  the 
action  on  the  ground  that  the  plaintiff  baa  joined  with  him.  as  a 
I'ptendant  In  the  action,  a  person,  whose  name  appears  lon  the 
stiH-k-booka  of  the  corporation  or  association,  as  a  8to<-kliolder 
thereof,  by  the  nam^  so  appearing;  but  who  ia  mifltinmed.  or 
I'ead.  or  is  not  liable  for  any  cause.  In  such  a  case,  the  court 
ntay.  at  any  time  before  final  jndgment.  upon  motion  of  either 
party,  amend  the  pleadings  and  other  papera.  without  prejudii-c 
to  the  previous  proceedings,  by  substituting  the  tme  name  of  the 
person  intended,  or  by  striking  out  the  name  of  tJie  person  who  is 
denil.  or  not  liable,  and,  in  a  proper  caae,  inserting  the  name  of 
hin  representative  or  succeisor. 
L.  t1«>.  cb.  in,  1 3  (7  Edm.  on- 
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TITLE  HI. 

Actiotu  relating  to  the  estate  of  a  decadaat. 

ntor  or  idmlnlatnlor. 

Ilia  dtblor'*  next  of  kia,  IcfitM,  bite 


Artlela  1.  Action  bj  or  ifalon  an  eir 

or    deific*  .° 
S.  Action  to  eatabllata  or  Impoi 


AKTICLB  PIR8T. 

Action  by  or  agaitut  on  execiUor  or  odminiatTator. 


I  X814.,  Aotloii,  etc.,  br  Bad  naalnst  cscontAT,  ete^  to  •• 
bronabt  tn  reprKunU.UTe   cBpscKj-- 

An  af^tlon  or  epecial  proc«edinK.  beresfter  commeDced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  l.-loDKlog  to 
him  In  hia  representative  capacitr.  or  an  action  or  special  pro- 
ceedUw,  hereafter  oommmced  attaiuEt  him.  except  ivhere  it  l« 
bronjiht  to  charRe  him  personally,  mvist  be  broviKht  hj  or  nicninit 
him  In  his  representative  capacity.  A  judgment,  In  an  action 
hereafter  commenced,  reeovered  Hvainst  an  executor  or  adminli- 
trstor.  without  describiiur  him  in  his  rppresentatlTe  capacity,  can- 
not  be  enforced  aKain«t  the  property  of  the  decedent,  except  by 
the  special  directioD  of  the  court,  contained  therein. 

I  181B.  'Wben  per»B»l  and  re|>re«eiit<iti*c  oaasea  at 
aetioa   mar  be  Joined. 

An  action  may  be  bronKht  af-ainit  an  execntor  or  administrator. 
petKonally,  and  also  In  hla  representative  capacity,  In  either  or 
the  following  oases: 

1.  Where  the  <wniplalnt  sets  forth  a  canse  of  action  aKolntt 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain. 
Id  whteh  capacity  the  cause  of  action  exists  atrainst  falm, 

2.  Where  the  complaint  nets  forth  two  or  more  cauBes  of  ac- 
tios against  the  defendant,  in  different  capaidtles.  all  at  which 
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(trow  out  of  the  same  traUHiietion,  or  transnctions  connectPil  with 
il<e  same  subject  at  action;  du  not  require  different  places  or 
Tuodea  or  trial;  nud  ore  not  inconsistent  nitb  oach  other. 

lu  a  case  speciKed  lu  this  Bcction,  a  jndgmcDt  for  the  plalntlft 
for  a  sum  of  money  must  distinctly  shoiv.  irhether  It  is  awarded 
seainst  the  defendaut  personallf,  or  iu  bis  represeotatife  ca- 
.*city. 

ae«  I  484.  (ubd.  8,  hdU. 

I   1810.   Id.)  sepiiratc  doeketa  >Bd  ertrcnttana. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  he 
trallecteil  oul  o(  the  individual  propei-ty  of  an  executor  c>r  Hdrnin- 
ictnitor,  nre  uwariled  in  an  action  d;  or  against  him  in  his  repie- 
■eiitative  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
niouer  ogiiiiiKt  him  personally,  niny  Le  separately  docketed,  and  u 
■rpnmte  e.tpciitinn  mn;  be  issued  thereupon,  as  if  the  Indttment 
contained  no  ut>.i;-'1  against  him  in  his  represeotatiTC  capacity. 

Bet   H   ISui   auu   i^*6,    pMt. 

f  181T.  Rcamlatloim.  when  Bame  of  the  cxeoBtors>  Bte., 
are  nat  ■nnmoned. 

In  nn  action  or  G['rcial  proceedini?  against  two  or  more  executors 
or  ndminislrnlfirH.  representing  the  same  decedent,  all  are  con- 
sidered as  one  prrton;  rnd  tbore  who  are  first  seiTed  with  proccM. 
or  first  appear,  tan»t.  an^ner  the  plaintiff.  Separate  anawera,  Uy 
difieroDt  ( xeetitorc  or  ndministrators  cannot  be  required  or  al- 
loweil.  eicepi  1i,t  direction  of  the  court.  Judgment  in  favor  of 
tb«  plaintiff  may  he  entered,  and,  in  a  proper  ease,  execution  may 
he  Issued,  nirniusl  nil  the  detendants,  as  if  all  had  anpenred.  Bnt 
this  Beclioo  dscs  not  affect  the  plaintiff's  right  to  bring  into  court 
..11  the  executors  or  administrators,  who  are  parties. 

Z  R.  S.  MB.  H  a  (Dd  T  (S  Kdm.  487).  amd. 

I   ItilS.  Eseotors  wh«  have  nol  noalilled.  not  aBcemmmry 

One  of  two  or  more  executors,  to  whom  letters  testamentarj 
bflTC  not  been  iRsued.  is  not  a  necessary  party  to  an  action  or 
•pe«ial  proceedinc.  in  favor  of  or  against  the  executors.  In  theu 
rrprerentntive  cnpncl'y. 

L,   1S3S.  et.  140.  I  1  (4  Edm.  GCC). 

1   ISIB.   Aetlan  by  leimtee,  etc.  BKnIniit  pxecntor.  ein. 

ir.  after  the  expiration  of  one  year  from  the  granting  of  M- 
ters  testnmcnfnry  or  letters  of  ndministratinn.  an  execntor  or  ad- 
ipinislrntor  refuses,  upon  deninnd.  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  nntltled  thereto  m^iv  maintain  such  an  ac- 
tion nrrlnut  hiin.  ns  the  case  reonlres,  Bnt  for  the  purpose  of 
rompiitinir  the  time,  within  which  Kiieh  nn  action  mnst  he  coin- 
menced.  the  caise  of  action  In  deemod  In  nccme,  when  the 
executor's   or   ad miniHtra tor's   acconnt   is   jndidally  settled,   and 

3  R.  8.  114.  g  S  <2  Edm.  IIS).    8«  |  182T.  imt. 

I  1820.   M.|  by  IntHiiti  ki»'<I Inn's  I>on4. 

The  Kuardian  ad  litrm  nf  nn  Infant,  in  whose  favor  an  ac> 
fion  is  bronght,  as  p^pse^i^'•d  In  the  Inst  section,  mnst,  unteM  ba 
b  alito  the  genera]  gnardinn.  oTecute  and  file  witk  the  derk. 
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before  the  commeucemcnt  of  the  action,  a  bond  to  the  Infnnt, 
with  at  least  two  sulBcicat  nareticH,  iu  a  penallj  Sxttl  bj  a  juuijc 
of  the  court,  couditiontxl  that  the  gunrdiaa  will  duly  account  to 
the  intant,  nliea  he  attaios  full  ago,  or,  in  case  of  his  d(>ath, 
to  his  pereonal  rcpreBeutatiTea,  for  all  money  or  property,  nbicU 
the  Buardinn  may  receiye,  by  reaaon  ol  the  ietracy  or  distributive 

Z  B.  B.  lU,  I  12.  UD'd.    S«e  |  *10.  watt. 

I  1821.  'Wlien  iicllou  burred  ttr  Judgment  acolnat  tarlr, 
etc. 

A  final  judgment  .leainet  an  heir  or  devisee  bars  an  aetinn 
against  the  executor  or  administnitor  of  the  decedent,  fot  the 
aame  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  o(  the  decedent's  property,  unless  an  execution  ngaloEt  prop- 
erty, isaued  upon  the  judgment,  has  been  returned  wholly  «r 
partly  unaatlefied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  dcTised.  to  the  Jitd);meDt  debl'ir. 
But,  if  the  Judgment  was  recovered  for  a  debt  or  legacy,  eiprehcly 
charged  upon   the  estate  descended   or   devised,   the  bar  is  al>- 

Id.,  it  1  and  8,  ici'd  nod  nmulldsted. 

I  iSaa.  [An'd,  1895.1  Llnttatlon  at  actton  br  credKor 
OD  claim  rejected,  etc 

.r  administrator  diapntes  or  rejeets  a  cl.ilra 

.... e  of  a  decedent,  exhibited  lo  him,  either  before  or 

after  the  commencement  of  the  publication  of  a  notice  reqniiliifi' 
the  presentation  of  claims,  ns  prescribed  by  l;iw,  unless  a  writtrn 
consent  shall  be  filed  by  the  respective  p.irties  with  the  sDrro- 
gntp  that  said  claim  may  be  beard  and  di-terniined  by  him  nrmn 
the  judicial  settlement  of  the  acconnts  of  said  eiceutor  or  admin- 
istrator as  provided  by  section  tvfenty-spven  linndred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovi-ry 
thereof  against  the  executor  or  administrnlor.  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  Is  tlien 
due.  within  kIt  months  after  a  part  thereof  becomes  due;  in  de- 
fanlt  whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintnining  such  nn  nctiou  therenpoa,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

1  R.  S.  Sa,  1  38  (2  rmm.  SD;  U  1890.  cb.  Mfi.   Si^c  H  ixSt.  2113. 

g  1H23.  Drcedent'a  Te>I  propertr  aot  bonad  br  IndB- 
meat  nstitnst  esceator,  etc. 

Real  property,  which  belonged  to  ai  decedent,  is  not  bounil,  or 
In  any  way  affected,  by  a  Judgment  against  his  executor  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  Jadgment.  unless  the  judgment  is  ex- 
pressly made,  by  Ita  terms,  a  lien  upon  siiecific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof, 

2  B.  a.  MS.  I  12  (2  Kdm.  MS).    Bre  f  ISIS.  iDtc. 

I  1S24.  W>Dt  at  &■■•!«  not  to  be  pleaded  by  cxeeator, 
etc 

In  an  action  agafnat  an  executor  or  administrator,  in  bla 
representatiTe  capacity,  wherein  tfae  complaint  demands  judgment 
for  a  nm  ol  money,  the  existence,  aufficlency,  or  want  of  aiseti^ 
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BhBll  not  be  pleaded  br  either  part?;  and  the  plaiatllf  b  ligbt  of 
Kt-weiy  is  not  aifected  therebr.  except  with  respect  to  the  coMn 
to  be  awarded,  as  prescribed  hj  law.  A  judgment  in  such  an  ac- 
tion is  Dot  eTidence  of  asHets  in  the  defendant's  hands. 

SnlxUInted  lor  2  R.  S.  88  awl  SS,  II  SI,  89  ■«!  40  (2  Edm.  SO  ina  K), 
and  3  H.  3.  MS,  «fSO  aad  4SI,  (I  6,  l-J^S2  [2  Etlm.  467,  ITOJ. 

I  XS3B.  Laa-ve  to  Isaac'  cseoatlon  nealnst   eiecntor,  etc. 

An  execution  Bball  not  be  Issued,  upon  a  judRmeut  for  a,  sum 
of  mone;,  oKainst  au  executor  or  admiuistrulur,  iu  bis  reure- 
Eentatlve  capacity,  until  an  order  permittiBg  it  lo  be  isKUcd  nns 
been  made  by  the  eorrogate  from  wbote  court  the  iL'tters  were  is- 
Bued.  Such  an  order  must  specify  the  sum  to  be  collected,  and 
the  execution  must  be  indorsed  with  a  direction  to  collect  that 

3  B.  a.  §8,  I  32  [2  Edm.  SO),  uo'd.       Bee  H  1380,  2eBZ. 

I  1898.  ta.)  honr  procnredi  orderi  bbA  eoKtenta  thereat. 

At  least  Bii  days'  notice  of  the  application  for  an  order  specl- 
A_^    :..   jjjg   ^^g^   aectioQ,    must   be   personally   served   upon   the 
"  —  administrator,  unless  it  nppcarH  that  service  cannot 
-  ith  due  diligence;  in  which  case  notice  must  be  glTen 


to  such  persona,  and  in  such  manner  as  the  surroKnte  directs,  by 
au  order  to  show  cause  why  the  application  should  not  be  granted. 
^  It   appears  that  the   assets,   after   pnyment   of   ail 


chargeable  against  then  for  expenses,  and  tor  claims  entitled  to 
priority  as  aKalust  the  plalutiff,  are  not,  or  will  not  be,  sufGdent 
to  pay  all  tbe  debts.  Ipgaeies  or  other  claims  of  the  class  to 
which  the  plaintltTs  claim  beloam,  the  snm,  dirpcted  to  be  col- 
lected by  the  execution,  shall  not  eicepij  the  plaintiff's  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  ezecntiona 
ma;  be  afterwards  issued,  whenever  It  oppears  that  the  sura 
directed  to  be  collected  by  the  flrst  execution  is  less  than  th« 
plahUKTs  jnat  proportion. 

Ml  32,  lo  part.  lad  2  B.  B.  111!,  i  13  (2  Edm.  IW.      Set  |  1381,  SUM.  Sj 

I  1S3T.  8e««p|lr  mar  be  reqalred  (vbds  a  lecate*- 

Where  a  Jadgment  haa  been  rendered  against  an  executor  or 
administrator,  for  a  lentcy  or  dtatributiTe  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  he  insupd 
thereupon,  may,  and  In  a  proper  caae  mnat,  require  the  applicant 
to  file  In  bis  office  an  undertaking  to  the  defendant,  in  such  a  Mim 
nnd  with  snch  sureties  aa  the  snrrognte  directs,  to  the  elfeet 
that  If,  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  snins 
for  which  the  defendant  Is  chargesble  for  expenses,  claims  r>n- 
tltl'vi  to  priority  as  against  the  applicant,  nnd  the  othpr  leenciPS 
or  dUtrlbntive  shares,  of  the  class  to  which  the  apidicHD^s  clnim 
hplongs,  the  plaintiff  will  refnod  to  the  defendant  the  sum  >o 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  of 
Tvpresentatlves  of  the  same  class,  as -is  necessar;  to  make  up  the 
deflciency. 

SabatitDtm  (or  3  B.  8.  114.  US,  H  10  ind  11  (2  Edm.  118). 

I  1BZ8.  AotloUB,  etc.,  -Rhen  not  to  a.bBte. 

An  exeentor,  administrator,  or  a  person  nppoinfrd  by  the  snr- 
rofrate,  aa  prescribed  In  chapter  eighteenth  of  this  act,  to  dispose 
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«f  the  real  property  of  a  decedeot.  Is  deemed  •  trustee,  appointed 
br  virtue  of  a.  s(atnte,  withiu  the  meaning  of  tliftt  ezpressiou  u» 
iwcd  in  section  7bti  of  this  act. 

Bobnltnted  lot  I  H.  S.  TT,  I  40  (1  Edm.  78):  S  B.  B.  IIB,  I  U  U  Ua. 
US),  (Wl  L.  ISOO,  ch.  lea  (t  £dm.  [«8J. 

I  1829.   dlseontloB  on  former  Judgment. 
An  execution  may  be  iasueJ,  In  the'narae  of  an  esecntor  or  ad- 
mlnlHtrator,  in  bia  reiiresentative  cnpacitj-,  upon  a  judgmeDt  ti-- 

Srered  by  any  person  who  preceded  him  In  the  admiotstratloit  of 
e  name  ettuic,  in  any  pnio  v.  hirp  it  inieiit  have  been  iraued  In 
faror  of  toe  orlgiunl  plaiotlll,  nud  TCithout  a  subetitution. 

1  R.  B.  449,  I  13  a  Edm.  408).    S«c  {  ISTO.  ante. 

I  IHSO,  Action  as.^luat  eMr<-at»r,  elc,  whw  kaa  been 
superseded. 

If  an  executor  or  admin  iHlral of  is  defendant  in  an  action  or 
■peelal  proecedrng,  peodiuf  wlinu  hie  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  prneeed  therein  DRainst  him,  to  charge 
him  personnlly;  but  a  Judgment  or  other  determlnntion,  thereafter 
rendered  or  made  ngnluist  liim,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ed- 
mlnUtrntioD  thereof. 

a  K.  S.  IIB,  I  10  (2  Edm.  IIB). 

I  1881.  Paine  pleAdlns  by  exeeator,  eta. 

An  executor  or  administrator  cannot  be  made  personally  Hable 
to  the  adverse  pnrty,  for  a  debt  or  for  daraagea,  ttj  reoaoD  of  hia 
having  made  a  fntse  allegation  in  pleading. 

S  B.  B.  488.  I  10  (2  Edm.  «8). 

I  1832.  When   Inventopy  amy  be  conlrndleted. 

In  an  action  or  special  proceeding,  to  which  on  executor  or 
administrator  U  a  party,  nherein  the  question  whether  he  baa 
administered  the  eetate  of  the  decedent,  or  any  part  thereof,  la 
In  issue,  or  is  the  mibject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  ^ivea  in  evidence,  either  party  may  rebut  th« 
■ame,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  properly  lias  perished,  or  has  been  lo«t,  withont 
the  fault  of  the  executor  or  ndmlDiHtrator;  or  has  been  fairly 
■old  Ii^  him,  at  private  or  public  sale,  at  a  less  price  than  the 
value  Lo  returned:  or  that,  since  the  retnrn  of  the  InveDtory,  tc 
bas  deteriorated  or  enhanced   in  value. 

Id..   I   14,   am-d. 

I  1883.   Uabllltr  for  DBCOlIeoted  demnnd*. 

In  such  an  action  or  siit'ciui  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  rixht  of  action. 
Included  in  the  inventory,  unless  it  appears  tbat  the  sat<>e  haa 
be«n  collected,  or  might  have  been  collected,  with  due  diligence. 

ld„  I  Uk  sB-d. 

I  18S4.  Tbc  laat  tivo  sectlOMii  qnalllcd. 

The  last  two  "erfioiiH  do  not  vary  any  rule  of  evidence  resuect- 
Ing  any  proof,  which  an  executor  or  administrator  may  now  mak«, 

■«■■'■••  ™. 
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9    1S33.   CoBtBi   hoTT   anardad. 

Where  u  judgment  (or  a  sum  of  money  only  Is  rendered  against 
an  exi'cuior  or  ad  minis  trator,  in  an  action  brought  against  biui 
ill  liin  representative  cnpadty.  costs  shali  not  be  awarded  (Lgainst 
bini,  except  as  prescriLid  in  the  next  section. 

3  B.  g.  M.  I  41  (2  Gdm.  62).    Sea  Co.  Pn».,  |  BIT. 

I  18S«.  (Atn'd,  ISRK,  1M»T.]     Id.)  wli«n  amwdml,  et  actera. 

Where  it  appears  in  a  case  speclSed  in  the  last  section  that  the 

plaintifTs  demand  was  presented  within  the  time  limited  by  a. 
notice  published  aa  prencrilied  by  law,  requiring  creditor!  to  pre- 
Bent  their  claims  and  that  the  payment  yiereor  was  nnreasonably 
resisted  or  neglected,  or  that  the  def-'ndant  did  not  file  the  consent 
provided  in  section  eighteen  hundred  and  tnenty-two  at  least  ten 
days  before  the  expiration  of  six  months  from  the  rejection  thereof 
the  court  may  award  costs  againat  Ihe  eiecutor  or  administrator  to 
be  collected  either  ont  ut  bis  individual  property  or  out  of  the 
property  of  the  decedent  as  the  court  directs,  haying  reference  to 
the  facts  which  appear  upon  the  trial.  Where  the  action  is  brought 
In  the  supreme  court,  the  facts  must  be  certified  by  the  judge  or 
referee  before  whom  the  trial  took  place. 

L.  laSfi,  rb.  BSD.  ■npfnedlDg  amFndiKlit  iD  ch.  MA.  Bm  ch.  MS,  |  4.  L 
1B«T.  cb.  4«e.     In  effect  U17  II,  1S9T.    Sea  H  2118,  2T43,  Sat& 


...Gooylc 
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ARTICLB  SECOITD. 

Action  bp  a  creditor,  against  his  dAtor'i  next  <^  Mn,  Ugaiee,  heir 


IS&a.  DeCeDi 

isee!  Thii  I 


r,  daFliu.  Mc, 


I   ISST.  Wben  iictloii   lies  SKBlnat  next  of  kin,   Icsalec^ 

•tc. 

Ad  action  may  be  maintained,  as  preBcribed  in  this  article, 
againat  the  surTivmg  husband  or  wile  of  a  decedent,  and  th« 
next  of  bin  of  an  intestate,  or  the  next  of  kin  or  lerKteea  ot 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed lo  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  a«;ainst  the  executor  or  ad- 
minisfrntor.  The  ne^leet  of  the  creditor  to  present  HIb  claim  to 
the  executor  or  administrator,  witbin  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  ancb  an 

i  B.  8.  M,   t  42  a  Edm.  82),  aoi-d. 

1  183S.  Action  mar  be  Joint  or  BOTeraL 

An  action,  speciGed  in  the  last  section,  must  be  brongrht,  either 
Jointly  against  tbe  surviving  bnsband  or  wife,  and  all  the  legatees 
or  all  the  next  of  liin,  as  the  case  may  be,  .or  at  the  plalntifTa 
election,  against  one  of  them  only.  But  where  a  lesacy  la  re- 
ceived by  tvFo  or  more  persona  jointly,  they  are  deetned  one 
l«Eatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  R.  3.  4S1,  il  23  ind  26  (2  Edm.  470),  im'd. 

I  1830.  In  Joint  action,  reooTery  to  be  appoptlaned. 
_  Where  a  joint  action  is  brought,  as  prescribed  in  the  Uat  aec- 
tion.  the  whole  sum,  which  tbe  plaintiff  is  entitled  to  recover 
must  be  apportioned  among  the  defendaots,  In  proportion  to  the 
legacy  or  distributive  share,  as  tbe  case  may  be.  received  by 
each  of  them;  and  the  final  Judgment  must  award,  againat  each 
defendant  separately,  the  proportionate  sum  thus  ascertained 
Tbe  costs  of  thi>  action.  If  the  plaintiff  is  entitled  to  costa.  mart 
be  apportioned  in  like  manner:  except  that  the  eineosea  of  seiv 
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ins  tlie  nunmooB   upon   each  defendRnt   muit  be   taxed   aKaioet 
him  only;  and  one  BhrriS's  fee,  for  returaioK  an  erecutioo,  mar 
be   tainj    against    each    dcfendaut,   against   ivtiom  naj   miui   js 
swarded, 
a  B.  S.  4BI.  port  of  I  U  uDd  II  ?a-n,  coDHtliUteil. 

I  1849.  Ke<i«T«ry  In  a  acTeral  u!tlon> 

Where  t.a  action  la  brought  agaiiiat  tbe  ■nrrirlDg  hnahand  of 
wife  only,  or  against  ooe  only  of  the  Dext  of  Icin,  or  iegatees, 
the  aam,  which  the  plaintiff  Is  entitled  to  recover,  canoot  exceed 
the  Hom  which  he  would  have  been  entitled  to  r<«orer  from  the 
same  defendant,  In  an  action  brought,  as  prescribed  in  the  Ust 
aectton. 

Id.,  H  M,  »  iiX  M.  HouUdiied. 

I  1B41.  tle«alslteB  t«  rccoTavr  In  action  avalnst  lecatee. 

If  the  action  is  hronght  against  a  legatee,  or  against  all  the 
legatees,  the  plaintifl  must  sbow,  either 

1.  That  no  aaseta  were  delivered  by  the  eieentor  or  admin- 
ietralor  of  the  decedent,  to  the  surviving  buahand  or  wife,  or 
next  of  kin;  or 

2.  That  the  value  of  aMete.  80  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  sMeta,  after  payment  of  the  expenaea  of  admin- 
totratlou  and  preferred  demnuda.  are  not  sufficient  to  satiBty  the 
demand  of  the  plaintiff;  Id  which  case,  b«  can  recover  ooly  for 


I  1S48.  lA.i  la  aetton  airatnat  a  pFcterae*  levates. 

Where  Home  of  the  legatees  are  preferred  to  others,  an  action 
taaj  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
aa  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  la  brought  ogainit  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 
napect  to  the  next  of  kin,  re<inlred  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or  clai-H 
of  Legatee*,  to  whom  the  defendant  or  defendants  are  preferred. 

I  1S4S.  I.lablmr  of  beirs  aad  dcviBCCS. 

The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testa- 
tor, are  respectively  liable  for  the  debts  of  the  decedent,  arising 
by  simple  contract,  or  by  specialty,  to  the  extent  of  the  estate. 
Interest,  and  right  in  the  real  property,  which  descended  to 
them  from,  or  was  elfectiially  devised  to  them  by  the  decedeot. 
1  R.  a.  <B9,  I  B3  (3  MOm.  473). 

I   1S44.  Wkcn  aollwB  th*re(«r  may  be  broasbt. 

But  an  acttoa,  to  enfwce  the  liability  declared  in  the  last 
section,   cannot  be   maintained,   except  In   one  of  the   following 

1.  Where  three  yeora  have  elapsed  siace  the  death  of  the  dece- 
imaU  and  no  letters  testamentary,  or  letters  of  administration, 
ppoii  his  estjite,  bare  been  granted  within  the  State.    (See  f  2750J 
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a  Where  three  yean  have  el>pwd,  nince  letters  teBl»meiitarr, 
or  letteis  of  admltiistration,  npou  bi*  estate,  were  gr&nted,  within 
the  Sute. 

3  B.  8.  loe.  I  U  (1  Edm.  US). 

I  1S4S.  Gfleot  or  iiiiDllCBtloii  to  ■«■!  renl  prOBCrtT- 

Where  It  appem-a  that,  at  the  time  ot  the  commencetoMt 
of  BUcb  an  action,  a  petition,  Beasonabl}-  preaented,  as  preacrtbed 
by  law,  prajing  for  a  decree  to  diapoae  of  real  property  of  tna 
decedent,  for  the  pByment  of  his  <1ebf«,  wna  pending  in  a  •urro- 
gate's  court,  having  jnrladictlon,  the  proceedings  in  the  acOon, 
Bubseqaent  to  the  compiaint,  mast  be  stayed  by  the  court.  untU 
the  petition  is  dispoeed  of,  unless  the  plaintiff  electa  to  discon- 
tinue. If  a  decree  to  diepoae  of  real  property,  pursuant  to  tlw 
prayer  of  the  petition,  is  granted,  the  action  must  lie  dismissed. 
uuleBB  the  plaintiff  has  alleged  in"  his  complDint,  or  nllegM  in  a 
bupplemental  complaint,  that  renl  property,  other  than  that  in- 
clnded  ill  the  decree,  descended  or  was  deTlsed  to  the  defendant*. 
If  ','io  plaintiff  electa  to  proceed  under  such  an  allegation,  be  w 
-ntitlecf  to  a  preference  in  payment,  out  of  the  real  property, 
-.7ith  respect  to  which  the  allegation  is  made;  but  he  cannot  share, 
as  *  creditor,  in  the  distribution  of  the  money,  arising  from  tne 

disposal  of  the  real  property,   described  i"  *••-  ■" — '  *•- 

jai^ment  In  the   action  does  n"*  -»••■'-"> 
that  property. 

M..   I  M. 

I  ISM.  ABtloa  miut  fe«  Jolat, 

An  action  against  heirs  or  devisees,  brought  a~  ^ 
the  last  three  sections,  must  be  brought  jointly  against  all  the 
heirs,  to  whom  any  real  property  deeceoAed  from  the  decedent, 
or  Jointly  against  all  the  deyiaees,  as  the  case  may  be. 

!>.  IS3T.  ch.  *eo.  t  7S  I*  ^<a-  SW).  aia'd- 

I  X84T.  Recovery  to  b«  npporttoned. 

In  such  an  action,  the  sunt,  which  the  olnintifF  is  entitled  to 
recover,  for  dauiages  and  costs,  must  he  apportioned  among  all 
the  defendanta,  in  proportion  to  the  value  of  the  real  property' 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  c»se 
may  be,  as  prescribed  lu  section  1S30  of  this  act,  for  a  similar 
apportionment  among  IcRstees  or  neit  of  kin.  in  proportion  to 
the  assets  receired  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  suio, 
with  which  he  is  charneable. 

a  R.  fi.  4U.  It  St  ind  U  (3  Edm.  4T4). 

I  1S4S.  Heqalsltes  t< 

Where  the  action  is 
show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  aufflcient  to  pay  the  piaintlfTH  deht,  in  addition  to  the  ei- 
penses  of  administration,  and  debts  of  a  prior  class:  or 

2.  Ttiat  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  b.v  oroceedings  In  the  proper 
surrogate's  court,  and  by  action  against  the  executor  or  adnun- 
istrator,  and  against  the  surriTing  htisband  or  wlf«,  IcffatMi, 
and  nest  of  ktn. 


c.  16,  t.  8,  &.  3  DECEDENT'S  ESTATE.  gg  18*9-M 

TIi«  execDtor's  or  adminlBtrator'g  acconiil:.  as  readered  to.  and 
BPltled  bj,   the  Biirrogate.  may  be  nsed  as  prMumptire  evidence 
of  aQf  of  tbe  facts,  required  to  be  shown  b7  UiIh  Hectiou. 
2  B.  B.  U6,  I  33.  im'd  br  L.  ises,  cb.  110.  a«,  iIk,  id.,  i  se. 

I  IS49.  Id.|  asslnut  dCTlBeei. 

Where  the  aetioii  ia  broaEht  againit  deTiaeee,  the  pUiiiJB  mnat 
show,  in  addition  to  the  matters  specified  In  tbe  last  HCtlon, 
either  that  the  real  property  of  the  decedent,  which  deacended 
to  hia  hein.  was  not  suffick'nt  to  pay  the  plalntitTs  debt,  or  that 
tbe  plaiulUr  has  been  un&ble,  or  will  M  anable,  with  doe  diligence^ 
to  collect  his  debt  by  an  action  against  the  heira. 
Id.,  il  H  (wl  W.  coDMlldatcd. 

I    I8BO.  DcdaMIODa   for  prior   reeoverleB. 

Where  the  asBcts,  applicable  to  the  plalntlfTa  debt,  were  nnf- 
ficleot  to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  eiecntor  or  administrator,  or  from  the  BurviTlDg  bus- 
bnnd  or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  tor  tbe  rcBidue.  remainder  unpaid  or  uncollected;  and  If 
the  action  is  aKsinaC  deTigees,  he  can  recover  only  for  the  residue, 
n'liicli  the  real  estate  deecended.  or  the  aniount  of  his  recovery 
nfrainBt  the  heirs,  Is  insufficient  to  discharg'e. 
Id..  (I  a«  and  GT,  (mM  und  condaned. 

I  IStbl.  Complaint  to  describe  land  descended,  etc 

The  coiQpkint  must  descrilc.  with  common  certainty,  tbe  real 
property,  descended  or  devised  to  the  defeudanti  and  must  specify 

Id..  II  4*  *Bd  tn. 

f  insa.  jBdOHCUli  when  lo  be  antliiaad  OMt  of  land. 

If  It  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  jodgmeat 
mnst  direct,  that  the  debt  of  tbe  iilniiitifT.  or  the  proportion 
thereof  which  he  ia  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  uiton  that  property,  to  a  Judftment  obtained 
aiminet  tbe  defendant,  for  his  Individual  debt  or  demand. 

Id..  H  tT  iDd  48.    art  fl  S70.  SI3,  mte. 

I  1803.  Id.)  TThen  mat  ■  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  laat  section,  doea 
not  bind,  snd  tbe  execution  thereupon  cannot  in  any  vray  affect, 
the  title  of  a  giurchaaer,  in  jtood  fitith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  tiled,  or  final 
Jndgment  Is  entered,  and  the  judgment-roll  filed. 

Id..  H  Bl  SBd  SI.  iin'd  SRd  i»DdeD*ed. 

I  1854.  Bow  JoAsmcnt  tnlf ea,  wkea  laad  sllooA. 

If  it  aopears  that,  before  the  commencement  of  the  actlo«,  or 
afterwanlB  and  before  the  filing  of  a  notice  of  tbe  pendency  of 
the  action,  the  defendant  aliened  tbe  real  property  descended  or 
devised  to  him,  or  any  port  thereof,  the  plaintiff  may,  at  hia 
•UcltoDi  i>^  B  final  jadgnient  anainit  tUm  lor  tbe  Tftloe  of  tht 

tt  tar 
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liiopcrt;  so  aliened,  or  bo  mnch  thereof  Hi  ma;  be  necestari,  oa 
ill  an  e,nioD  for  the  defendant's  own  debt. 
2  B.  a.  «M,  I  W,  and  put  of  |  Bl. 

I  IS&B.  Cl>»lflciitlaii  of  dektu,  to  be  enfD>««d  ■nder  tkla 

Where  tbe  HarTiving-  fatisbaiid  or  irife,  next  of  kin,  legatee*, 
heiiH,  or  derisecs,  are  liable  far  demands  against  the  decedent, 
as  prescribed  in  this  article,  the;  mDBt  gire  prefereace  in  tLe 
porment  thereof,  and  tlii'r  are  to  liable  therefor,  in  the  order 
preacribcd  by  law,  tor  the  payment  of  debts  by  an  ciecuior  op 
adminiatrntor.  Preference  of  payment  cannot  lie  given  to  a  dc- 
Dinnd,  OTer  another  of  llie  aame  cIhhs,  excej^t  irhere  a  similar 
preference  by  an  executor  or  adminlBtrator  ib  alloived  by  taw. 
The  commencement  of  on  action,  under  any  proviHioD  of  tbia 
article,  does  not  cutille  the  plaintiff's  deDJaud  to  preference  ot^ 
niiotlier  of  tbe  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id.,  it  37  lod  38. 

I  istse.  Delenae,  by  reaaon  of  olker  prior  or  eana.!  elalms. 

Where  It  appears,  in  sn  action  brought  as  prescribed  in  this 
article,  that  ttiere  ore  uusatisScd  demands  against  the  decedent's 
estate,  of  a  clnas  prior  to  that  of  the  plaintifTs  demand,  the 
defendant  is  entitled  to  ^udamonl,  if  tlie  value  of  the  property, 
nrblch  was  received,  dcTised.  or  inherited,  as  the  cose  may  be, 
by  the  class  to  which  he  belongs,  docs  not  exceed  Ihe  amount 
of  tbe  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  nfininnt  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demauds  of  his  class  bears  to  the  excess. 

Id.,  II  3B  iDd  40,  cDDBnlldDted. 

I  1HB7.  Id.i  vrben  anob  a.  «l»lm  la  paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  han  paid 
n  demand  sgaiust  the  decedent's  estate,  of  a  class  prior  to  that 
of  the  plaintiff's  demnnd,  or  has  paid  a  demand  of  the  aame 
class,  the  amouni:  of  the  demand  so  paid  mnst  be  estimated,  in 
ascertaining  the  amount  to  be  recovered,  as  if  it  was  onlstandinK 
and  unpaid. 

I  18B8.  Action  not  ■oapeuded  br  infaaer- 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delated,  nor  is  the  remedy  of  the  plaiaUIf 
suspended,  by  renHon  of  the  infancy  of  any  of  the  parties;  except 
that  an  execution  shall  not  be  issued  against  an  Infant  beir  or 
devisee,  until  tbe  expiration  of  one  year  after  Snal  JudgmeDt 
is  rendered,  and  the  judgment-roll  tiled. 
Id,.  If  *i  >nd  M,  nmaalldaled. 

I  IflSA.  TbiB  artl«l«  aat  applloable,  irbere  will  ebarvea 
real  proper tr.  etc. 

This  article  does  not  affei-t  the  liability  of  an  heir  or  devisee, 
'or  a  debt  of  a  toHlalor.  where  the  will  expressly  charges  the 
lebt  exclusivel.v  upon  the  rral  proprrtr  descended  or  deviiied.  or 
mabee  it  payable  exclusively  liy  the  neir  or  devisee,  or  oat  at 
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the  real  property  deeccndcd  or  devised,   before  resorting  to  tlie 

Seraonal  property,   or  to  au;  other   real  pcopen;  uenceitded  or 
eTlsed. 
>B.B.aE.HUmiidSS,  nn-d. 

t  1890.  Oaa  aetloa,  irliFr*  aanie  person  la  heir,  darlaee, 

Where  L  , ,    

deviw,  nnd  nlab  by  descent;     _      __   , 

next  o{  kin,  and  ntso  ai  legatee;  or  n'bo  tnkeg  both  real  and 
penotial  property  in  either  cnpaeity;  or  who  ia  esocutor  or  ad- 
ministrator, and  also  takes  In  either  of  the  before  mentioned 
capadties;  ironld  be  liable  in  one  capacity,  for  a  demand  asalnst 
the  den^deut,  after  the  exhaustion  of  the  remedy  fiEainet  him  In 
another  cnpaeity;  the  plaintilT.  in  any  oction  to  eharge  him,  which 
can  be  maintained,  without  JoininR  with  him  ony  other  person, 
exceot  a  person  whose  liability  Is  in  nil  respeeta  (he  aame,  mny 
recover  nny  sum,  for  which  he  Is  linhlp,  althongh  the  remedy 
Bsnfnst  him  In  another  cnpncity  was  not  exhausted.  But  this 
•ectioD  does  not  Increase  the  anm.  which  the  plaintiff  Is  entitled 
to  recover  against  him,  fn  the  cnpncity  In  wbiefa  he  ia  actually 
liable:  nor  doea  ft  chance  a  defeodant  indlTidnelly,  who  U  liable 
imly  In  a  Tepreientattie  capacity. 
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ARTICI.B:  THIRD. 

Action  to  eatablUh  or  tmpeaeh  a  vriO. 

••e.  IMl.  When  acUoD  ta  MtublUb  ■  will  nuj  b*  bnnrtt. 


uEf.  RMnwBCUn  eSecl 
I  ISOX.  1Vk«  BCtloB  t«  catKblUfe  ■  will  H&r  bs  hr«a«kt. 


Id  «Itfaer  of  the  followins  casea: 

1.  WheK  ft  will  of  real  or  peraonftl  propert?.  or  botb,  ha*  bee* 
executed,  in  inch  a  manner  and  under  snch  circmmatancea,  that 
It  miKht,  nnder  the  lawe  of  the  Stnte,  be  admitted  to  probate  in 
a  sniTOgate'B  court;  bnt  the  origiDai  will  la  In  auotber  State  or 
GoantiT,  under  anch  circatoatances,  that  it  cannot  be  obUined 
tor  that  parpose;  or  has  been  luat  or  destrored,  br  accident  or 
detlgti.  before  it  waa  dair  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  properir  made  by  a  i»er*oo,  wbo 
re^ed  without  the  State,  Bt  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  haa  been  duly  ezecnted,  accordins 
to  the  lawB  of  the  State  or  countir  In  which  it  waa  executed,  or 
in  which  the  testator  resided  at  the  time  of  hia  death,  and  the 
caae  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
■arrogate'a  court,  under  the  lawa  of  the  State. 

1  B.  B.  ST.  t  B3>  uKl  part*  of  H  Ua,  BTi.  M*  ud  tb*  wbol*  «t  H  tOb  ta* 
«a  (1  Edn.  as,  «s). 

i  ISeS.  Jaawcnt,  tlutt  will  be  eatabltabad. 

If,  hi  such  an  action,  the  facte  oeceesarr  to  eatabliah  the  ralid- 
itr  of  the  win,  aa  ureacribed  In  the  laat  section,  are  aatiafactorUr 
prored,  flnal  Judgment  muat  be  rendered,  eatahllahlni  the  wOl 
accordingly.  But  where  the  will  of  a  person,  who  waa  a  resident 
of  the  State  at  the  time  of  his  death,  is  establtshed  aa  prescribed 
In  the  last  aectioa,  the  judgment  eBtablishing  It  does  not  affect 
the  conatracdoQ  or  Tallaity  of  any  provision  contained  UtMein; 
and  aach  a  question  ariaing  with  respect  to  any  proTlslon,  most 
be  determined  in  the  aame  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  U  the  will  WM  ct» 
euted  within  the  State. 

U..  I  tu. 

I  1868.  Jadvmeat  Bdmlttl**  tbe  will  ia  pr«b»i*. 

Where  the  parties  to  the  action,  who  have  appeared  or  ha™ 
been  duty  aummoned,  include  all  the  peraoua  who  wonld  be  naCM 
sary  parties  to  a  special  proceeding.  In  a  snrrogate'a  court,  tor 
the  probate  of  the  same  will  and  the  grant  of  lettera  therenpon. 
If  the  drcnmatancea  were  such  that  It  could  have  been  prorcB  In 
a  surrogate's  court;  the  final  iudttment,  rendered  aa  prescribed 
In  the  last  section,  must  direct,  that  an  exempIIEed  copy  thmot 
be  tmnamltted  to  the  Rurrotcate  hsvlng  Jnrlsdlctlon,  and  be  re- 
corded in  his  ofBre;  nnd  that  lettera  testamentary,  or  letter*  of 
administration  with  the  will  annexed,  be  Usned  therenpoa  ttom 
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bla   court,  In  the  aame  mftnapr,  Utd  with  like  effect,  as  upon  • 
will  duly  proTed  In  that  conrt. 

a  3.  B.  BT,  lut  part  of  1  Ri. 

I   1804.  ,0«KtpBta  of  Jii<KiBeBt|  rarvovalc'a  Jtrntw 

A.  copy  of  the  will  bo  established,  or,  if  it  ia  lott  or  destixved, 
the  tubatance  thereof  must  be  Incorporated  Into  a  final  Judgment, 
nndereil  aa  pnacrllMd  In  the  laat  aectian;  and  tha  amragste  muat 
record  the  aame,  aod  iMne  letters  thereopon,  aa  directed  is  th« 
Jodgment. 

I  ism.  Proof  of  loirt  iTllI  !■  c«rt«iB  oNaes. 

But  the  plaiutid  Is  not  entitled  to  s  Judgment,  eatablishiiiK  ■ 
lost  or  deatrored  will,  as  prescribed  in  thia  article,  unlesa  the  will 
waa  in  esiatence  at  the  time  of  the  testator's  death,  or  waa 
traadaleDtly  deatrored  In  his  Utetime;  and  ita  proTlslons  are 
cleorlr  and  dlstlDCtly  prored  bj  at  leaet  two  credible  wltnetaes, 
m  correct  copy  or  draft  being  equiTalent  to  one  witness. 

Id..  I  Kb,  uD'd. 

I    Isas.   AetlOK  to    estKbllBh,    ete.,    will,    relatlnK   t*   rM^ 

The  Talidttr.  construction,  or  effect,  nnder  the  laws  ot  the 
State,  of  a  teatameutary  disposition  ol  real  proper^  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
deoceod  to  the  heir  of  an  intestate,  may  oe  determined.  In  an 
action  brooght  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  porportlng  to  convey  land,  may  be  determiaed.  The 
Jadcment  In  such  an  action  may  perpetually  enioin  any  party  from 
aettlnK  np  or  from  Impenching  the  deTlae,  or  otherwise  making 
any  claim  in  eontrsTention  to  the  determination  of  the  court, 
aa  Justice  requires.  But  this  section  does  not  apply  to  a  ease, 
where  the  question'  in  coutroverny  is  determined  by  the  decree 
of  a  BUrrosate'a  court,  duly  rendered  upon  alleRatlons  for  that 
purpose,  aa  prescHbed  in  article  first  ot  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  dulv  cited  in  the 
•pedal  iMticeedlDg  in  the  surrogate  s  court,  before  the  commence- 
inent  of  the  action. 

Ii.  UBi,  eb.  Si^  I  1  (4  Sdu.  BOS). 

■  tSWr.  Kctroapcatl'Ve  eSeot  of  this  ■.rttole. 

^M  proTialona  of  this  article  apply  as  well  to  wUla  made  beCai*! 
aa  t«  thoae  made  after,  this  article  takes  effect. 

tB.i.«,||Mbaa««niaD«panof|na0  Mb.  Wf. 
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ARTICLE]   FOURTH. 

OenenU  and  misixUaiieotu  proviatoiu. 

8*?.  ISaa.  AetloD  bj  ebnd  bon  tJter  will,  or  bj  wttnea  (s  wHL 
ISOS.  BwKlTcr,  »  (ucccHor  ot  lurilTluc  necotar,  ate. 

lem.  nut  or  un  <ie<u»d. 

1  1808.  Aetloa  kr  eklld  bora  after  wlU,  or  kr  witaeaa 
to  mil. 

A  child,  bom  after  the  makiiig  of  «  will,  who  is  entitle  to 
Buccccd  to  a  ^rt  of  the  real  oi  pergonal  property  of  the  testator, 
or  u  anlweribmg  witness  to  a  will,  who  is  eutitled  to  «ucce«I  ttt 
a  ehnre  of  such  property,  may  mnintnin  an  nction  OBOinat  Ifae 
lecatooH  or  deTiaees,  as  the  cose  req\iires,  to  rpcover  hia  share  of 
the  property;  and  he  fs  subjeet  to  the  same  liabilities,  and  haa 
the  eoiue  rights,  and  is  <!iiti11i?d  to  the  aame  remedies,  to  compel 
a  diatrlbution  or  partition  of  the  property-,  or  n  oontribution  from 
other  persona  lutereeted  In  the  estate,  or  to  gaia  posaesaloD  of 
the  property,  as  any  other  person  who  Is  so  entitled  to  sncccccL 
a  B.  8.  406.  ii  ea-ee  12  Edm.  47S). 

I  ISSB.  TAm'd,  1B»B.]  Receiver,  as  aaeeeaBor  ot  BBrvtvlBC 
exccator,  etc. 

Whore  the  estate  of  a  decedent  hae  been  bronfrht  nnder  the 
Jnrlsdlctioii  ot  the  aiipreme  court,  by  an  nctinn  fur  partltioii  or 
distrlbiition,  or  tor  the  cooBtruclion  or  eBtablishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviTinK  CTecntor, 
apooint  fl  receiver  of  the  estate,  pending  the  action,  upon  soch 
terms  and  conditions,  and  upon  snch  notice  to  the  parties  Inter- 
ested, as  the  court  directs,  and  upon  sach  securily.  It  nny,  as  to 
the  court  seeins  proper.  For  the  purjioHe  of  enrrying  Into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  anr- 
Tivine  executor;  and  has,  subject  to  the  direction  of  the  conrt, 
the  like  power,  «b  an  Bdministrator  with  the  will  annexed. 

L.  ISSS.  cb.  »4«. 

1  18T0.  Next  of  Ida  deflned. 

The  term,  "  next  of  kin,"  as  nsed  tn  thle  title,  tncltidpa  all  tho«* 
entitled,  under  the  provisioCB  of  law  relatinR  to  the  distrlbutron 
of  personal  property,  to  share  in  the  unbequeathed  asseta  of  a 
decedent,  after  payment  of  debts  and  expenses,  other  than  a  mp- 
ylving  husband  or  wife. 
.^M  II  l»l»  ud  SB14,  nbd.  13,  past. 
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TITLE  IV. 

Other  special  actions  and  righta  of  action. 


ARTICLE  FIRST. 

UT4.  lDIrc»i  of  jucl«uieiit  debtor  la  lind  eantnct  nuf  b*  nielMd. 
IBTC.  Id.;  iiavt  mpt)lieii. 

1817.  BewlTer  nuT  be  appointed. 

I8T8.  Ba<r  dlimirerj  may  tm  cnmpelled. 

isra.  AiivUmlua  oC  tbl«  iritde;  wiMc  pnpvrlr  aonot  be  remetwd. 

1  IHTl.   IVbcn  JnilKiuent  eprdttov  iBBr   brinK  BOtlOB. 

Wbrn  an  execution  BRniuBt  the  properly  of  a  Judgtoont  debtor, 
lemied  ont  ot  n  court  of  record,  as  iirescribed  in  the  next  Bectlon, 
bns  hcpD  returnM  nrholly  or  piirtly  iiniiatiBli«>d,  tbp  jmlirment 
(Tvdjtor  mny  mnintain  nn  nclion  n^ainst  the  indgment  debtor, 
and  any  other  pernon.  to  (Vimppl  the  diseovpry  of  any  thing  in 
action,  or  otbn'  nrnpcrty  beloDgiiig  to  the  JiidRinent  debtor,  ind 
of  any  monef,  thin;;  in  notion,  or  otlier  properly  due  to  bitn,  or 
h^ld  in  troBt  for  him;  to  prevent  the  traaBter  thereof,  or  the 
pnrtneDt  or  delivery  thereof,  to  him,  or  to  nny  other  person;  and 
to  procure  flaliafaetlon  of  the  rlsintiff'B  demand,  as  preicTibed  In 
th*  nest  section  but  one.  ft  hi-re  the  execution  was  isaued  aa 
prescribed  in  Boctinn  11)34  of  this  act,  and  a  defendant  not  (nm- 
moiKNl  in  the  oritrinal  iirtlcm  is  made  a  defendant  In  an  action 
broneht  nnder  this  section,  personal  property,  owned  by  him 
jointly  nilh  the  defendnnts  mimmoned  or  with  any  of  them, 
may  he  a-)p1ied  to  the  satisfaction  of  the  plaintiff's  demand  a* 
prescribed  in  this  article. 

2  B.  a.  173,  )  38  {!  Edm.  ISO).    See,  aln,  ||  21T,  nS  ud  SST.  aiite. 
1  1872.  To  irkmi  eonatr  exeonUon  moat  have  lasaed. 

To  entitle  the  Judgmeut  creditor  to  maintain  ab  action  as  pre- 
scribed in  the  laat  section,  the  execution  must  have  been  issued 

1.  If.  at  the  time  of  the  comraencement  of  the  action,  the  juilg- 
ment  debtor  is  a  resident  of  the  State,  to  the  sheriff  of  Ibe  cuuntj 
where  he  reBidee. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  ufGce,  for  the  regular  transaction  of 
business  in  person;  or  if  be  hns  no  such  oBice  within  the 'State, 
to  the  sheriff  of  tha  county  where  the  judgment-roll  Is  filed, 
nnlesa  the  execution  was  issued  out  of  a  court,  other  than  the 
eonrt  in  which  the  Judgment  was  rendered;  in  whlrii  case,  It 
moat  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  Judgment  is  filed. 

I  I8T8.  Wkat  pTOpertr   may  be  reached. 
The  final  Judgment  in  the  action  mtist  direct  and  provide  tor 
tbe  Batiafaction  of  the  snm  due  to  the  plaintiff,  out  of  any  monef, 
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tbiDg  in  action,  or  other  personal  uroperts,  belongiDg  to,  or  dii« 
to  the  judgQient  debtor,  or  held  in  trust  for  bim,  which  !■  di*- 
covered  in  the  Bj;tton;  whether  the  same  might  or  micht  not 
have  been  oriKinHlIy  taken  by  virtue  ol  an  execution. 

S  B.  B,  780.  t  S>'  ' 

i  1874.  laterest  of  jBd^meai  4efetor  In  land  e*atr«et  aaar 
ke  reaohed. 

The  final  judgdieat  in  the  action  must  also  direct  and  prortde 
(or  the  Batistaetion  of  the  inm  due  to  the  plaintiff,  out  o(  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purcbaae  of  real  property  by  him;  either  by  Belling  the  intcreat, 
or  by  tranefeirlng  it  to  tbe  judgment  creditor,  la  Buch  «  maiiBer 
and  upon  Buch  terms,  as  the  court  deems  most  conducive  to  the 
Interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  In  the  action,  the 
final  judgment  may  direct  a  specific  aerformauce  of  the  contract 
to  the  judgment  creditor,  or,  where  'the  interest  in  tbe  contract 
is  directed  to  be  sold,  to  the  purchaser, 

1   R.    B.    TM.    I  a   (1    Edm.   eOS),   .ra'd.      Ste  |   1253. 

I  ISTB.  Id.i  ftow  applied. 

In  a,  case  specified  in  the  last  section,  tbe  value  o(  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  necca 
•ary  must  be  applied  to  the  payment  of  the  sum  due  to  tbe  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  tbe  judgment  debtor. 

Id..  I  e. 

I  1870.  iBjaneUOB  mar  be  iHaed;. 

A  temporary  injunction,  restraining  the  transfer  to  any  penou, 
or  the  payment  or  deliver;  to  the  judgment  debtor,  of  any  money, 
thing  In  action,  or  other  property  or  interest,  vrhicb  may,  by  the 
provisions  of  this  article,  be  applied  to  tho  satisfaction  or  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  Tbe 
Injunction,  and  toe  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  *>t 
ebapter  seventh  of  this  act;  for  which  purpose,  (he  Injunction  is 
deemed  to  be  one  of  those  specified  in  section  608  of  thla  act. 

a  R.  8.  171,  1 1». 

I  ISTT.  Reeetver  mar  fte  appolated. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  Bnal 
judgment  in  tbe  action,  appoint  a  receiver  of  any  or  all  of  the 

Sroperty  of  the  judgment  debtor;  and  may  direct  the  judgment 
ehtor,  or  any  other  defendant  In  the  action,  to  convey  or  aeilTer 
to  the  receiver,  as  justice  requires,  any  property,  real  or  [>erBonaI, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrnment, 
which  il  deems  necessary,  for  perfecting  or  assuring  the  receiver** 
title  or  possession. 
S«  II  TH-Tlfl  iDd  TIB,  ant*. 
I  1ST8.  Haw  dliiaoverr  may  b«  eompelled. 

'  A  discovery  may  be  compelled  In  an  action,  bronght  aa  prv- 
aeribed  in  this  article,  by  directing  the  person,  required  to  makv 
it,  to  appe^Lr  before  the  court,  or  a  referee  appointed  by  it,  aad 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  dUcovary.    But  this  section  does  not  affect  the  right  of  tlM 


I  S8T9.  AppIleKtloB  of  tkia  BStlale)  irhat  property  eaBB*t 

Thii  article  do«B  not  appl;  to  a  case,  where  a  judKineDt  debtor 
Is  a  corporation,  created  b;  or  under  tne  laws  o(  the  State.  Nor 
do«s  it  anthoriM  the  discorer;  or  eeUure  ol,  or  other  interference 
with,  Bor  propert;,  whiob  ie  expremlf  exempted  tv  law  from 
levy  and  ule,  b;  virtue  of  on  execution;  or  an;  monej.  thins  in 
action,  or  other  property,  held  in  trnst  lor  a  jadgmont  debtor, 
where  the  trust  boa  been  created  by,  or  the  fund  so  held  in  truat 
haa  proceeded  from,  a  person  other  thnn  the  indgment  debtor; 
or  the  eaminm  of  the  Judgment  debtor  for  bin  personnl  ■ervicea, 
rendered  witfain  aiity  daya  next  before  the  commencement  of  the 
action,  where  It  ia  made  to  B]q>ear,  by  his  oatb  or  otherwtae.  that 
thoae  enmiDKa  are  necesBary  for  the  asft  of  a  family,  wholly  or 
partly  aopported  by  hla  labor. 

If.  lemi,  A.  »1.  IS,  MM.  1  n  Kdn.  MI);  SIl.B.in,ek.  LUMaadV 
ff  Bim.  ISO).    ■•■  Ov.  Pioc.,  1  ST. 
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ARTICLD   SBOOND. 

Action  bs  a  private  person  vpon  an  official  bond. 
Btn.  1880.  Appllntlon  for  I«te  to  sne  itacrUri  boiid;   pnwf  noolnd, 
1B8».'  8up"Hf™''ictFoni"*'   "   '"'       "*'"™'- 
ISSS.  IndaraeoEOt  ugnn  ciecnlloa, 
1684.   CoUeClluD  of  eievuUoni  nbsD  t  OtUtKa  to  ntMOqaaDt  utlco. 


I  ISSO.  [Am'a,  1883.1  ApplIeatloB  fen  leave  to  sae  aherlB^ 
bondt   proof  minircA, 

Where  n  sheriff  in  liable  for  the  escape  of  a  prisoner  commltt«d 
<o  his  cnatodr,  or  is  guilty  of  nny  oUier  actionable  UefaDlt  or 
misconduct  ia  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  eourt,  for  learc  to  rrosecnie  the  sberiff's  official 
bond.  The  apiilication  must  be  accompanied  witb  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
ruction  of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond, 

a  R.  S.  4T6.  II  1  and  2  (2  Edm.  US):  I..  18SB,  ch.  Btfl. 

I  IS&l,   Ord«F  Krantinc  lenTei  action  therenpoit, 

U^on  such  an  application,  the  court  must  grant  an  order,  ner- 
mittint;  the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  tbe  court  which  grunted  the  order. 
by  the  applicunt  as  plaintiff:  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  lu  this  article. 

Id..  I  3.    Bee.  Ik.  1  R.  a.  3T8,  |  ST  (1  Bdm.  3S1). 

g  1B82.  {Am'd,   ISVS.J    SacoesalTe  •oUomk. 

The  same,  or  any  other  applicant,  ma^,  in  like  mantier,  either 
before  or  after  judgment  Id  the  first  action,  obtain  an  order,  per- 
mitting him  to  inaintnlu  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgnientin,  any  other,  except  as  otherwise  expressly 

im'd  UDd  coiuoUdatHi;  L.  IWI.  ch.  MS.    &«  |  IBM^ 

I   1888.  IndorBCuieiit  Bpon   ezecntiou. 

Where  an  execution  la  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  bis  sureties,  in  nn  action,  bronght 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  moat 
Indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  properly  of  the  sheriff,  and,  if  sufficient  property  ot 
tbe  sheriff  cannot  be  found,  then  to  collect  the  deflclen<7  out  nt 
the  property  of  tbe  surety  or  sureties. 
Id..  I  IE. 
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1  1894.  ColIeetloB  at  exe«a«*a|  wkea  m,  dafonee  !•  aii*- 
■•aacnt   BcUoa. 

It  Is  a  defence  by  a  anret?.  Bgainrt  whom  aa  nctlon  la  bronght 
DDOD  a  sheriff's  official  boud,  that  he.  or  any  other  surety  or 
■aretiM,  have  been  or  wlil  be  compelled,  for  want  of  Bpfflcient 
rrocerty  of  the  sheriff,  to  pny,  npon  one  or  more  jadgmenta 
Jec^rered  againat  him  or  them,  upon  the  same  bond,  an  aggreeate 
amoDiit    McluBive  of  coats,  officers'  fePB,  and  eipenaea,  equal  to 

{he  Bom  for  which  the  defendant  is  liable,  by  reason  of  the  bond, 
t  U  a  partial  defence,  that  the  difference  between  the  ag^egate 
■inonnt  so  paid,  or  to  be  paid,  and  the  snia  for  which  tie  defend- 
int  is  thua  liable,  is  ieas  tban  the  amount  ot  the  plaintUTa 
demand. 

3  B.  B.  47S.  H  IS,  IS  iBd  14. 

I  1B86.  TTken  «I>linaiit*  eutlllFd  t«  r*tahl«  dlatrHiotlo*. 

If  the  aggregate  amount  of  the  Uftbllitlea,  which  might  be  recoT- 
ered  by  actions  upon  the  aheriff'B  official  boud,  as  prescribed  In 
this  article,  eicceds  the  sum  for  which  the  sureties  are  liable, 
the  court  muat,  npon  the  application  of  a  person  who  has  ob- 
tained leaye  to  prosecute  the  bond,  mode  upon  notice  to  the  plain- 
tiff's attorney.  In  each  action  then  pending  upon  the  sberilTa 
official  bond,  and  in  each  uncollected  judgment  recoTcred  there- 
npon,  direct  and  provide  tor  the  distribution  of  the  mottey,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
faTor  of  whom  the  ifnblUties  hnre  accrued,  in  proportion  to  the 
-— ^unt  which  each  one  is  entitled  to  recover;  to  be  nscertoiaed 
a  reference,  or  in  such  other  manner  as -the  court  directs, 
i-  „.■  the  oiirposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  olnintiff  in  any  action,  of  the  sum 
collected  or  to  be  collected  by  virtue  ot  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  In  good  faith, 
before  service  of  notice  of  sneh  an  order. 

Id.,  H  IT  tM  ts. 

1  ISSe.  Actios  npoB  •  anmote'*  bond. 

Where  a  sorrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  In  his  office,  the  person 
Injnred  thereby  may  apply  for  leave  to  prosecute  the  delinquent" a 
official  bond. 

U.,  H  le  and  ao.    8«  I~  ins,  cli.  218  a  Bdm.  SW). 

I  1S8T.  Aotlon  npOM  >  Doaatr  tTtmam^^r'ii  bond. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
peraona  designated  therein  any  money,  stocks,  securities,  or  other 
Investments  held  by  him,  subject  to  the  direction  of  that  court, 
la  served  upon  the  county  treaaurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  proaeente 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personnlly.  or  by  leaving  the  paper, 
either  at  his  office,  during  hia  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

•m  Ii.  18T*,  eh.  BM,  W  1  >"^  >  <V  Mm.  Om. 
•OT 
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.. ^ .„  .^_ ._  „ _.i  oSdal  bond  to 

the   people,   and   specutl   proTiBloa  is  not   made   bj    law   for  the 

KOHCuUoD  of  the  bond,  bj  or  (or  the  benefit  ol  a  person  wbo 
M  BUBtalned,  by  his  detaalt,  deliDQuency  or  miscoiidiict.  »m 
injurj.  lor  which  the  Baretiea  upos  toe  bond  are  liable,  Buch  a 
Benon  may  apply  for  leave  to  prosecute  tbe  delinqueofi  official 


penon 
Mod. 


Sm  L.  1ST*,  (ft.  BM,  U  1  iiKl  S  (■  Edm.  ettH  B.  a,  H  U-«. 

:tae  last  three  BeetlttBa  reSB- 

Secttona  1880  to  1885  of  thla  act,  both  tDclaBive,  kotmu  Uk 
application,  made  as  prescribed  ui  either  of  tke  la(t  ttaj;ee  sectlous, 
and  each  action  brought  pursuant  to  an  order  made  therenpou, 
oa  if  tbe  delinqnent  officer  and  bis  aureUea  were  named  tlu^n 
instead  of  the  aheriff  and  his  sureties. 

I  1890.  ReeelTeFB,  etc,  deemed  pnbllo  oaoera. 

A  receiver,  au  aBslgiiee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge.  Is  a  public  officer, 
irithin  the  meaning  of  the  lost  section  but  one;  but  where  he 
was  appointed  b;  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  spociSed  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
most  be  made  to  tbe  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  tbe  judgment  was  rendered,  as 
the  case  may  b«.  An  action,  brought  as  prescribed  in  this  aection, 
moat  be  brongbt  Id  the  court  to  which  appllcatioo  la  made  (or 
leare  to  brfnc  it. 

I  1S91.  DeuKBd  of  Biaaeri  when  neaeasarr  before  a##Il- 

Wbere  the  default,  by  reason  of  which  an  .application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  l>y  law,  the  applicant  mUst  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  dne  diligeace.  But  sut^  proof  is  not  necessary  wbere  tlw 
applicant  has  recovered  a  Judgment  sgalnst  the  officeri 

I  18D3.  Applleatlon  mur  be  mixde  ex  p«rte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
Bcril)ed  in  this  article,  may  be  taade  without  notice;  but  in  that 
case  the  officer,  or  either  of  his  sureties,  may  apply,  upon  notice, 
to  vacate  ao  OKler  permitting  the  apidicont  to  maintsin  an  action, 
Uffoa  any  Kround,  snowing  that  it  ought  not  to  have  bem  snuiMd. 
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ARTICLE   THIRD 

AotUm  bg  aprwaie  ptramfor  a  penaltj/ or  forfeUvn. 

8m.  UW.  A(!tlan  br  vaoa  iiMclinT  ■cfM«*d. 
IBM.  AcUoa  b7  comnwD  latotan. 
IBUe.  Id.;  nrrlM  of  •unmou. 

I  ISM.  Astlon  br  vernon  ■pecla.llr  asvrlaTed. 

Where  a  penalty  or  forfeltnre  is  given  by  a  statute,  to  a  penon 
nEKTleved  by  the  act  or  omieBion  of  another,  the  person  to  whom 
it  IB  given  may,  if  it  is  pecuniary,  inaininin  an  action  to  recorer 
the  amonnt  thereof;  or,  It  it  consiatB  of  the  forteitore  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  Its  TaJne, 
or  other  damaKes,  oh  the  case  requires. 

I  B.  8.  4S0,  I  1  (S  Edm.  BOS),  ini'il. 

I  18»4.  Aetlou  hr  eomman  tntarmap. 

Where  a  penalty  or  forfeiture  ia  giFen,  by  a  statute,  to  any 
person  who  sues  Uierefor.  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  In  wUch 
it  Is  brought. 

Id..  H  s  ««>  a.  sm  I  MT.  Hill*. 

I  18SB.  M.|  aervlae  of  SBaanouB. 

The  BummoDB  In  an  action,  brought  as  prescribed  In  the  last 
aectioD,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  some  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediati^ly  after  it  has  been 
•erved,  the  officer  who  served  It  must  tile  it,  with  hia  certificate 
of  serricc.  In  the  office  of  the  clerk,  or  deliver  It,  with  a  like 
certtflcate,  to  the  magistrate  by  whom  tt  was  Issued,  as  the  cose 
requires. 

M.,  [wrt  of  I  8. 

I  ISM.  td.|  whn  B«t  barrc«  by  a  eolItulT*  reaorerr. 
In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
atatnte,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  pnblic  officer,  the  plaintiCE  may  recover,  notwithslanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  thst  the 
former  Judgment  was  recovered  collusively  and  fraudalently. 

Id..  ^  14. 

I  ISBT.  iBdoraeneBt  apoa  snmaioaa. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summonB,  a  general  reference  to  the  statute 
most  be  indorsed  upon  the  copy  of  the  summona  so  delivered,  In 
the  following  form:  "According  to  the  provisions  of,  etc.;  adding 
•och  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  it  penalties  or 
fortritui«a  are  given,  In  different  aecdons  thereof,  for  diOerent 
•cts  or  omlaaloDS. 

M..  IT. 


;;  IMW  ACTION  FOR  PENALTY.  c.  IS.  t.  4.  a.  8 

I  ISSS.  When  jtart  of  a  peBaltr  nuiT  <>«  recovrrcA. 

Where  a  Btatute  givea  a  pccuniury  pcnnlty  or  forfeitnrp,  not 
ezceediug  a.  epeciGed  sum,  an  actiou  may  be  maintained  to  recover 
the  sum  H[)ocified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fnct  nre  tried,  or,  where  judgment  Is  tnken 
by  default  for  fnilnre  to  appear  or  plead,  the  damnKes  are  ascer- 
tained, mas  atiard  to  the  plaintiff  the  whole  sum,  or  such  a  put 
tlkereof,  as  he  or  it  deems  proportionate  to  the  offence. 

S  K.  8.  480,  f  Ut,  un'd. 


D,mi,.=db,  Google 


c.  15,  t.  4,  a.  4  ACTIONS  FOB  WRONGS.  gS  18 

ABTICLB  FOVRTH. 

Certain  aetiona  to  recover  damages  for  tortmga. 

Bte.  1BS9.  CiTll  Itiil  crlmlnil  proHcuIlons  Ixit  mersed. 

laou.  Acilun   for  wiioK.  Etc,   la  mme  ot  ■noCber.    Uada  alas  i 

IMt.  Treble  and  dther  iDcmud  damoxe*  to  be  reoorared. 
1903.  Acilan  tot  eiuaiag  deitli  bj  i»clil«ace.  aic. 
J9ai.  IrJ.;  lor  wlioM  beueOt. 


I  IS9W.  Civil  Bnd  ortmlaBl  pmceallons  not  >ii«rve4. 

Where  the  vinlntion  of  n  right  admits  of  a  civil  and  alBa  of  n 
ccimiiial  proBCCution,  the  one  ia  not  mereed  in  the  other. 

Co.  Pioc.,  I  T. 

I  lOAO.  Action  tar  iinlaar,  etc,  In  nnmc  of  Anathcr.  HbAb 
■.■■O    >    mlBdcmeaDor, 

If  a  per«oti,  veiatiously  or  malic loiislr.  in  the  name  of  another 
but  without  the  lattor'a  consent,  or  In  the  uame  of  an  uotnowa 
prfson,  copimeiiCFe  or  coulinaes,  or  cauBea  to  be  commenced  or 
ooutinueJi  en  action  or  eiiecini  proceeding,  in  a,  court,  of  record, 
or  not  of  record,   or  u   speciul  procpcding   before  a  Judge  or  • 

iuHtice  of  the  pence;  or  takes,  or  cnufeii  to  be  token,  any  proceed- 
Dg.  ID  the  course  of  an  artinn  or  special  proceeding  In  euch  a 
court,  or  liefore  eneh  nn  officer,  either  before  or  after  judgraent 
or  other  final  deterniluution ;  an  action,  to  recover  damages  there- 
for, mar  be  mnintnined  against  him.  bj  the  ndrorae  party  to  the 
action  or  apedal  proceeding;  and  a  like  action  may  be  maintained 
b.v  the  perBon.  if  an.v,  whose  name  was  thus  nsed.  He  is  also 
giiiltj  of  a  misdemeanor,  punishable  b7  impriBonmenl^  notexceed- 


iBcd  damaffeB  to  be  re- 
in an  action,  bronnht  by  the  adverse  oarty,  as  preacrit>ed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  ie 
entitled  to  recover  treble  damages.  In  an  action,  brought  by  the 
person  whose  name  nns  used,  as  prescribed  in  the  last  section, 
the  plaintiff  Is  entitled  to  recover  hia  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  of  1 1.      See,  dI».  ;;  1030  and  11B4,  ante. 

I  ISOS.  Aetlon  for  eaaalns  death  br  BcsllKenoe.  etc. 

The  executor  or  administrator  of  a  decedent,  who  has  left,  him 
or  her  survlvinfr,  a  hiiKliand,  wife,  or  neit  of  kin,  may  maintain 
an  action  to  recover  dnningi's  for  a  wronstful  act,  neglect,  or 
default,  by  which  the  decedent's  death  was  eansed.  against  a 
aatural  person  wliO,  or  a  corporation  wjilch,  would  hnve  t>een 
liable  to  nn  action  in  favor  of  the  decedenl,  by  reason  thereof,  If 
death  had  not  ensued.  fluch  an  action  must  be  commenced 
within  two  yeara  after  the  decedent's  death. 

'    U  IMT    rh   4B0,  t  1  <*  EUm.  31NH.  and  ■  imrllun  ut  i  3  aa  sm'd  bj  L.  1B4», 
m.  2D«.  and  tii  L.  If^TD,  Fh.  ^S  iT  EOm.  SUl).    See  t  3S4. 
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I  lft08.  lAm'd,  I0O4.]    Id.)  (or  whose  keneflt. 

Tbe  damages  r^coToretl  id  an  H'^tion,  brongbt  ax  prescribed  In 
the  last  eeotion,  are  exclusively  foi  the  benefit  of  the  decedent's 
huebnod  or  wife,  and  next  uf  kin;  aiid.  when  thej-  are  collected, 
they  muat  be  distributed  by  the  plaintiff,  bb  if  tbey  were  uabe- 
qu<^alhed  asxets.  left  in  his  handB.  ufler  payment  of  all  debts,  and 
expenses  of  administrBtion.  But  the  pInintiS  mey  deduct  there- 
from tbe  eipenses  of  tbe  action,  tbe  reasonable  funeral  ezpenscn 
ot  the  decedent  and  his  conimiBsions  upon  tbe  residue:  whicli 
must  be  allowed  by  the  surrog'ate,  upon  notice,  given  in  such  a 
miinner  and  lo  sucb  pcraoti:!.  as  the  surrogate  deems  proper. 
L.  IMT.  eh.  ISO.  I  S.  »  im'd  b;  U  IMS  lad  ISTO;  L.  19M,  cb.  SU.     In 

f  J904.    [Am'd,   ISOn.)    Id.)  nnoDiit   of  revaTerr- 

The  damages  anardcd  to  the  plnintlfF  may  be  such  a.  sam  as  the 
Jury  upon  a  writ  of  lna"iry.  or  upon  a  trlnl.  or.  where  Ibbucb  of  fact 
are  tried  without  a,  jury,  the  court  or  the  referee,  deems  to  be  a 
fair  and  just  conipensation  for  the  pecuniary  injuries,  reeultinK 
from  the  decedent's  death,  to  the  person  or  persons,  for  whose 
benefit  tbe  action  fa  brought.  When  final  Judetnent  for  the  plain- 
tlfl  is  rendered,  the  clerk  must  add  to  the  sura  so  awnrded,  Interest 
thereupon  from  the  decedent's  death,  and  Include  it  In  the  judg- 
ment. The  Inqi^llion,  verdict,  report  or  decision,  may  •prcifj' 
the  day  from  which  Interest  is  to  be  computed;  if  It  omita  ao  to  do, 
the  day  may  be  determined  by  the  clerk,  n|>on  aiBdaTits. 

Id.,  ramslDder  o(  I  3,  imil  bj  l~  IMO,  th.  3X;  L.  U70,  dl.  7S  t7  Bdm. 
tuy,  !•.  1S9S,  cli.  Mfl. 

I  1MB.  Hexl  ot  lUn  ^eflned. 

The  term,  "  next  of  kin,"  as  narnl  In  tbe  foregolns  wctlotu,  baa 
th«  meaning  apeclfied  in  aection  IttTO  of  this  a«t. 

Bh  I  ISTO.  ant*. 

I  1906.  AcHon  tor  slaBder  ot  a  wanaB. 

In  an  action  of  slander,  brought  by  a   woman,  for  words  Im- 
puting nnchastity  to  her,  It  is  not  necessary  to  allege  or  prove 
Special  damages.    If  the  plaintiff  is  married,  the  damages  recor- 
ered  are  her  separate  property. 
L.  1871,  di.  216,  t  1  (B  Edm.  ST).    B«  |  «G0.  inta. 

I  IftOT.  wnieB  BcttOD  for  Ilkel  eBBBot  be  ai«lBtata«J. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  «  t^ 

Erter.  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  puli- 
ation therein  of  a  fair  and  true  report  of  any  judielai,  legis- 
lative, or  other  public  and  official  proceedings,  wftbont  proTlnr 
actual  malice  in  making  the  report. 

L.  I8M,  cli.  130.  H  >   ■■»<  3   (I*  ^'o-  IW' 

I  lOOfl.  The  last  oeetloB  analillea. 

The  last  section  does  not  apply  to  a  libel,  contained  in  th* 
heading  of  the  report;  or  in  sn.v  other  matter,  added  by  any  pef- 
■on  concerned  In  tbe  publication;  or  In  the  report  ot  any  tbinc 
said  or  done,  at  the  time  and  place  of  the  pabhc  and  offidM 
proeeedlngs,  wtaicb  was  not  a  part  thereof. 
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k.  a  ACTION  BY  ASSIGNEE.  { 

ARTICI.K  pnrTR. 

JfiwelloiuotM  aationa  and  riffhlH  of  aelion. 


11113.  Jadcmcot,  wbcD  uilguble, 

1911.  AetloD  n>Hi  jQdgnwDt  nffrtlated. 

1914.  ABGlltBrr  ictloa  for  dlwVTerr  nboUvhad. 

1011.  Action  •MD  ■  ntui  bond. 

me.  Anion  br  aarely  or  traiHe  to  ncsrer  amtt.   Mc. 

ISIT.  Action  npoD  l«t  MgotUblo  umc. 

,  ISIS.  XbB  UN  MKtlaa  qulUliid. 

1  1900.  Wkea  trMalerre  ot  etalm  or  4«b«bi1  ai«r  >ae. 
RlBlita  of  dctcBdsiil,  cte. 

Wltere  a  claim  or  demand  can  be  transferred,  the  transfer 
thereof  patees  an  latereit,  which  the  transferee  may  enforce  by 
sn  action  or  Hpecisl  proceeding,  or  interpose  as  a  defence  or 
counterclaim.  In  hia  own  name,  ae  the  trnniferor  might  have 
done;  snbject  to  any  defence  or  counterclaim,  eiJBling  aeainHt  tile 
traniferor,  before  notice  of  the  tranRfer,  or  against  the  trani- 
feree.  But  this  section  does  not  apply,  where  the  rights  or  lia- 
bilitiem  of  a  party  to  a  claim  or  demand,  which  is  transferred,  are 
regulated  by  special  provision  of  law;  nor  does  It  vary  thcrtghts 
or  liabilities  of  a  party  to  a  negotiable  Inatmment,  which  la  trans- 

S«*  AMt,  I  BM. 

f  mo.  'What  alalms  »r  demaada  may  he  transferred. 

Any  claim  or  demand  can  be  transferred,  except  In  one  of  tha 
following  cases: 

1.  Where  it  Is  to  recoTer  damages  for  a  personal  injury,  or  tor 
a  breach  of  promise  to  marry.  ( See  i  33-43,  subd,  9. ) 

2.  Where  it  is  founded  upon  a  grant,  which  la  maiJe  void  by  » 
•tatufe  of  the  State;  or  npon  a  claim  to  or  interest  in  real  prop- 
erty, a  grant  of  wblcb,  by  the  transferor,  would  be  void  by  stich 
■  statnte. 

S.  Where  a  transfer  thereof  is  eipressJy  forbidden  by  a  stat- 
ute of  the  State,  or  of  the  United  States,  or  would  contravene 
pnbHc  policy. 

See  Co.  Pro«.,  I  113. 

I  1811.   Id.|  oaaae   of  astlon  tor  Banrr* 

A  nnse  of  action  to  cancel,  or  otherwise  affect,  an  Inatmment 
executed,  or  nn  art  done,  aa  secnrity  for  a  nsnrions  loan  or  for- 
bemrance.  can  be  thus  tranaferrred,  where  the  instrument  or  act 
creates  a  specific  charge  upon  property,  which  is  nl'^ii  trsnsfcrrcd 
ia  diealDnnance  thereof,  and  not  othertrise;  but.  in  Ibst  cas",  the 
transferee  does  not  sviecced  to  the  Tig>'t,  conferred  hy  (■•-ntnte 
vpoQ  the  borrower,  tn  procure  relief,  withont  paying,  or  offerlnt 
to  pay,  any  part  of  the  sum  or  thing  loaned. 

I  IMS.  JadKnenI,  whea   asiilKBable. 

A  Jadgnent  for  a  smn  of  money,  or  dlr^^cHiiK  the  pAyta'nt  of 
a  stun  ot  aiODey.  recovered  nr>on  any  eanee  of  action,  mir  he 
tranaferred;  tnit  if  it  is  vacated  or  reversed,  thfe  transfer  tbereot 


:  an  Qppci 


DIBCOVEHY;  OH  A  BOND.         tt  1«.  t  4.  fc  S 

c  at  action,  imleea  tbc  latter  was  trmaa- 
■  recoveml. 
I  1D13.   [An'd,   ISBO.]    AcUOD  ■von  iii«Km«>t  rejcnlBted. 

Uxci'pt  iu  a  case  ivht-rc  it  is  oUierwiae  spt'ciulij  prescribed  in 
this  avt,  ail  actiou  upon  a  judgment  for  a  tium  of  mout!}',  rtndered 
in  a  touri  of  rcconi  of  the  Stale,  cnnnot  Ih.-  maintaiaed,  between 
the  original    parties  to  the  judgment,  unlcsB,  eitJier 

1.  Ten  years  liOTe  elapsed  Gince  the  docUctiiie  of  such  Judgment: 

n  rendered  ngsinHt  the  defendai 

ice  or  pieadiiiE,  and  the  b"^ 

,  -'  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  bus  previoosly 
made  on  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  nilversc  pnrty,  personally, 
unless  it  safisfnctorily  njipenrs  to  the  court,  that  personal  notice 
cannot  lie  given,  with  due  dilisence;  in  n-hleli  case,  notice  may  be 
gflTen  In  soch  a  manner  as  the  court  directs. 

Co.  PtM.,  I  Tl.    L.  I8B0,  cb.  BBS.  In  effect  Sept.  1,  J8B8.  Set,  »1».  1  axU. 


T  defence  of  another  action. 

I  11>1D.  Action  npoB  a  Dcnal  bond. 

A  bond  in  a  penal  sum,  executed  within  at  withont  the  State, 
and  contoining  a  condition  to  the  effect,  that  it  la  to  be  void,  npon 
performance  or  any  act,  has  the  same  effect,  for  the  parpose  of 
mointaininK  an  action  or  specin!  proceedinfr,  or  two  or  more  me- 
cessire  actions  or  special  proceedings  thereupon,  as  if  It  con- 
tained n  covenant  to  pny  the  sum,  or  to  perform  the  act,  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breachce,  of  the  condition,  cannot,  in  the 
aggreitnte,  pieced  the  pencl  sum,  cicept  where  the  condillon  Is  for 
the  pnymenl  of  money;  in  n-hich  case,  they  cannot  exceed  the 
penni  snm,  with  Interest  (herennon.  from  the  time  when  Uie  de- 
fendant made  default  in  the' perform  a  nee  of  the  conditio". 

Xh  ?.  R,  S.  3G3,  II  12  and  ts  (2  Edm.  SBi);  m}m  S  B.  8.  STB.  an  (S  Edm. 
B83,  3941. 

I  IBIO.  Action  by  anretr  ar  (rastec  to  reooTvr  ooiita,  e«e. 

A  surety,  inclndlnp  n  drawer  or  Indovuer,  may  r-cnver.  in  nn  ac- 
tion ngalnnt  his  principal:  and  nn  executor,  ad"~liiiRtmtor,  or  other 
Irnstee.  may.  where  the  trust  estate  is  inmifficient  to  relmbnrae 
him,  reenver.  In  nn  action  ajtainst  the  beneficiary  whom  he  repre- 
Bonls:  his  veaaonnMe  costs  and  other  expenses,  incnrrcd  neeea- 
sarily  and  In  eood  faith.  In  the  prnseciTflon  or  deferce.  by  the  ex- 
press or  imriTled  eoncent  of  the  tirincinsl  or  beneficiary,  of  nn  ac- 
tion or  snecinl  proceed injt,  rclntioK  to  the  dnmnnil  ""enred,  or  to 
the  trust  estate,  ns  the  case  reoilires.  This  section  does  not 
affect  ^ny  speelnl  ni-rpcinrnf  r"lnfins  to  those  cosls  and  czpenae*. 

t..    IBSH.    eh,    3H.    )   3    (4    EJrd,    4B31. 

t  lOlT.  Action  npon  lout  neacntlnble  paper. 

Where  it  nnnenrs.  npon  the  trini  of  an  action,  i^nt  n  neiroti-" 
able  promtHory  note  or  bill  of  exchange,  npon  which  the  aetloii. 


U 


c  IS.  t.  4,  ft.  S         DISCOVERYi  ON  A  BOND,  %  1918 

or  a  coanterclaim  interposed  In  tbe  action,  is  founded,  waa 
tost,   vhile    U    belonsed     to    the   port;   daimliiK    the     amount 

due  Ihereupon,  he  may  prove'  the  canteulH  thereof,  by  paiol 
or  other  Becoudntr  evideoce,  a.a<l  lauj  recover  or  set  off  the 
amouut  dnc  thereupon,  na  if  it  waa  produeeil.  But  for  tnat  pur- 
pose, he  inu8t  give  to  Ibe  adrersc  parly  u  writteii  uodectaking.  in 
a  sum  fixed  lij  the  judge  or  ihe  referee,  not  leas  than  twice  the 
nmouut  of  the  uote  or  bill,  nitb  nt  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  lliat  ho  will  iudemnifj 
tho  adveree  part;,  his  hpirs  and  perBoual  rcprrseii  tat  ires,  ngaiiist 
any  claim  by  any  other  person,  on  account  of  the  note  or  biU,  and 
againat  nil  costs  and  expenses,  by  reason  of  such  a  claim. 

3  B.  B.   40e.  II  n  KDd  TB  12  Bdm.  421). 

I  lt»18.  Tbe  laat 

But  where  on  ac.  _.    _.      ,. _, , ,., 

of  the  State,  or  by  a  public  officer  in  Iheir  l>ehal(,  the  peonle, 
or  the  pnblic  officer,  may  prore  the  cooteuts  of  a  lost  note  or 
bin  of  eKchnnge,  \tj  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  tbe  amount  doe  thereupon,  without  giving  any 
security  to  the  adverse  party. 

■h  u  inn,  cb.  SB:  a  k.'  3..  stb  m..  m  u  Edm.  ein). 

BIB 
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me-ai  against  associations.       c  15.  t.  (f, ». : 

Other  ftctions  by  or  against  particular  partiM. 

tlelB  1.  AMIaa   bj  or  ifilnit  ID  nnlneoipaniftd  ■•wctBUan. 

3.  ActloD  bj  or  agilDR  HrUlD  cooDtf.  towD,  tut  muDlFlnil  sflrcra. 
I.  AettHii,  awl  rlflita  at  anlOE^  ismlOBt  uul  b«tw«en  ]olDt  d*bt«n. 

ARTICI^  FIRST. 

AeUon  bji  or  cigainat  an  vnint)orpora(ed  cutoeiatioti. 

F.  10IS,  ActloDi,  «t4!.,  b7  or  HBAliist  auopUUodb  at  aVTen  or  sun  p^ntoB^ 
1920.  Proceedinga  Id  oh  of  death,  etc. 


I  leiR.  [Am'd,  1000.]  AcHosa,  etc,  bj-  cr  a«aluat  mwocIk- 
tlOBB  of  Bcvrn  or  more  pcraoaa. 

Aq   action   or   special  proceeding  ma;   be  maiotained,   bj   the 

president  or  treasurer  of  an  uuiacorporHfed  aasocUtion,  cmaiat- 
mg  of  Beveu  or  more  persouB,  to  recover  any  property,  or  apon 
auf  cause  of  action,  for  or  upon  which  all  the  aaaociatea  mar 
maintain  auch  an  action  or  apecial  proceeding,  b;  reasoD  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  AJi 
action  ma;  likewise  be  maintained  by  such  preHldent  or  treas- 
urer to  recover  from  one  or  more  members  or  auch  aasociatlan 
bis  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such  association  for  tbe  benefit  of  snch  assoclstea, 
or  to  enforce  any  lawful  claim  of  such  association  against  aueh 
men]ber  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recoTpr  any  property,  or  upon  any  caose  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  auch  an  action  or 
special  proceeding,  against  all  the  associates,  by  reaaon  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  In  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  tbe 
meaning  of  this   section. 

li.  IStS,  Fh.  2Ag,  i  l;  3  B.  8,.  Mb  ed.,  TTT  {t  Edm.  000);  I>.  1SB1,  A.  4H; 
a  R.  S..  sib  ed.,  77S  (4  Bdm.  SES).  Bh  1  M8,  utc.  L.  IBOO.  ch.  IM.  Ib 
effect  arpl.    1,    IHW. 

I  1930.  ProceedlBVa  la  caae'ot  demth,  ete. 

The  death  or  legal  incapacity  of  a  member  of  the  aaaociation 
dues  not  affect  an  Action  or  npeoial  proceeding,  bronght  as  pre- 
Bcribed  in  the  last  section.  If  the  officer,  by  or  against  whom 
it  is  brought,  diex,  Ih  removed,  resigns,  or  becomea  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  muat  mske 
an  order,  directing  it  to  be  continued  by  or  sgainst  hia  successor 
Id  office,  or  any  other  officer,  by  or  agaioat  whom  it  might  hare 
been  orlgioally  commenced.  . 

I  i&21.  [Am'd,  ISftS.]    BKeet  of  Jadvaaeati  naovUaa  theva- 

In  such  an  action,  the  officer  against  whom  It  la  broDght  can- 
not b«  arrested;  and  a  judgment  agaiiut  him  dOM  BOt  anth<MiM 
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an  execution  to  be  issued  against  his  property,  or  his  person ; 
nor  does  the  docketlns  thereof  bind  his  real  property,  or  ehactels 
real.  Where  such  a  judgnicDt  Is  for  a  sum  ot  money,  an  eieeu- 
tion  issued  thereupon  must  require  the  sheriff  to  satisfy  the 
aame,  out  of  an;  peraooal  or  real  propeMy  belougin);  to  the  aaao- 
oiation,   or  owned,   jointly   or  Id   commou,    by   all   the   members 

I   1S23.  SnbacaaeBt  aotloa  Bsaliut  iHembera. 

Where  an  action  has  been  brought  a  gainst  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  laut  three  sections,  another  action,  for  the 
aame  cbum.  shall  not  be  broucht  against  the  menibers  of  the 
associatioD.  or  any  ot  tbem,  uatil  after  final  judgment  in  the  first 
a<^ion.  and  the  return,  wliotly  or  partly  unsatisfied  or  unexe- 
cuted, of  an  elecution  issued  thereupon.  After  such  a  relnrn. 
the  party  In  whose  favor  the  execution  was  issued,  may  n 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defeodanC  recoTering  upon 
a  coDnterclaim,  he  may  maintain  an  action  against  the  memtteTs 
of  the  asaociation,  or,  in  a  proper  case,  against  any  of  them, 
BS  if  the  first  artion  hiid  not  been  brought,  or  the  counterclaim 
bad  ttot  been  made,  ns  the  case  retjitires;  and  he  may  recover 
thereiD.  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  eiecuOon, 
was  insofficient  to  aatisf;. 

2.  Where  he  was  a  defendant,  and  the  caae  in  not  within  eub- 
divisioD  first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persons  who 
composed  the  asaoclatioD.  when  the  action  against  him  whs  com- 
menced, or  the  tmrrivorB  of  them. 

But  this  section  does  not  affect  the  right  of  the  pereoD,  iD 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enfnrre  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

I  I9B3.  TblB  article  pprmlBKlTei  eSec*  ap*H  atatote  ot 
Uaaltaitloiia. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  Bgain^it  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  aa  prescribed  in  subdivinion  first 
ot  the  last  section,  the  time  between  the  commencement  of  the 
action  liy  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
eecond  action. 

I  1984.  'Wkcn  obi«etl*B  of  ailaBomtfr,  ete.,  of  partlca  Mot 
•TBliaUe. 

Section  1813  of  this  act  applies  to  an  action  bronght.  as  pre- 
acribed  in  the  iaat  section  but  one,  against  the  members  of  anjr 
aanocintion,  which  keeps  a  book  tor  the  entry  of  changes  in  the 
membership  of  the  lasociation,  or  the  ownership  of  its  property; 


blp  ot  tbe  lasociatl 
ac^  booh  so  kept. 


[..  M*.  eb.  in,  1 3  V>  Mm.  «•) ;  slu  II ISIB,  u 
SIT 
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ARTICLE  SECOND. 

Aetiahi  by  or  agalmt  certain  eountg,  town,  and  municipal  offioera. 

«.  Aclluiubr  cvruTu  ■peciBnl  uteoen. 


I    IftaS.    [Am'd, 
Vnbltu  officer. 

An  action  to  obtain  a  ludgmeut.  preveaciog  waate  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  couuty,  town,  city  or 
Incorporated  village  of  tbe  Utate,  niay  be  maintained  BgulDst 
an;  officer  thereof,  or  any  agent,  couimisaioaer,  or  otLer  pursou, 
acting  in  iti<  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  in  asstwaed  (or  and  is  liable  to  pay,  or,  n-ithia 
one  year  before  the  comnicncemeDt  of  the  action,  naa  paid,  a  tax 
therein.  This  aectioii  doea  not  affect  any  rij^ht  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  an;  public 
ODcer. 

L.  UTJ.  cb.  Kl.  I  I  19  Edm.  ra»!  L.  UH.  Ob.  301. 

I  ISXA,  [Am'd,  18V7.]  Aelloon  tty  certBtii  Bpeclfled  oflleerB. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  Bchool  district;  the  overseer  or  overseers  ot 
the  poor  of  a  villaRe,  or  city;  the  county  superintenilcnt  or  snper- 
iotendenlB  of  tile  iioor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  Iheir  predecessors, 
in  their  official  capacity;  to  enforce  a  liability  created,  or  a  dncy 
enjoined,  by  law,  iijion  those  officers,  or  the  body  renreMcnteil  by 
them;  fo  recover  a  penalty  or  a  forfeiture,  given  to  those  offlceta, 
or  tbe  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  o(  those  oOleers.  or  the  body 
represented  by  them;  althoiigb  the  caune  of  action  accrued  before 
the  commencenieut  of  their  term  o(  office. 

I  1&27.  Actions  Afniinst  such  oHlcerB. 

An  action  or  specinl  proceedin 

of    tbe   ofHccrH   spet^itied    in    the ....     __ 

action,  which  accrues  aiiainHt  them,  or  has  accrued  aKainst  thefr 
predeccsaors,  or  upon  a  eimtraet  made  by  their  predecesBora  in 
their  official  capacity,  and  within  the  scope  of  tlieir  authority. 
Id..  I  M. 

I  1028.  The  laat  Hva'aectlona  qnatlded. 

■   apply  lo  a  case,  where  it  Is  Hw*- 
__   .  _^,_.|  ipjiy  |,g  maintained,  by 

.   .„  .  )mcer  dfsigiinted  iu  those 

sections;  but.  in  such  a  ca^e.  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  he  conducted  by  the  persona 
"---     n  office,  who  represent  that  body. 


SIS 
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I  1029.  DealCDatlon  of  aii«l>  offlcen  In  the  ■■mmona,  etc 

In  an  action  or  specinl  proceiKiiiifi,  brought  pursuant  to  Bection 
1920  or  seotloa  11K!T  o(  tbia  act,  tbe  oliicer,  b?  or  ngftinst  whom 
It  IB  brought,  must  bo  describcil  in  the  aummoas,  or  other  pcocesB 
by  -n-hicb  it  Is  commoncpJ.  nnd  in  the  sntispqiient  p7nce?c]ings 
:^oteln,  b;  his  iudiTidiial  nnmc.  with  the  nddition  of  his  official 
title.  An  objection,  prowing  out  of  nn  nniieslon  1n  join  any 
officer,  who  oiiffbt  lo  be  joined  with  the  othern,  mnxt  be  taken 
by  the  answer,  or,  in  n  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  deffndantr  othfrwise  it  is  waived. 

Id.,  li  C3,  tie  gnd  Oe,  nm-d  nud  nnsalldntcd. 

f  IftSO.  anoeeHor  mar  be  anbatltnted. 

In  BDch  an  action  or  apcdal  proecedinc,  the  court  mnBt,  in  a 
proper  case,  substitute  a  snccesaor  in  oFlice,  iu  place  of  a  oerson 
mnde  a  party  in  hitf  offieinl  cnpacitv,  who  has  died  or  ceased  to 
hold  office;   but  Giich   n  snccensor  shall  not  \<e  substituted   r-   - 


defendant,  without  his  consent,  onless  n^  lesBt  fourteen  dan' 
notice  of  the  application  for  the  Bubslitution,  haa  been  personall; 
served  upon  liim. 

Id.,  11  too  ■Dd  101,   .m-d. 

I   1031.  Wben  exeentloii  niniiiiBt  aflleev  aot  to  iBBoe. 

An  eiocntlon  cannot  lie  issued  nrmn  a  judgmeut  for  a  anm  of 
money,  rendered  against  an  ofBcer  in  nn  nctlon  or  special  pro- 
cccdine  brouglit  by  or  agninst  him,  in  his  official  capacity,  pursn- 
ant  to  this  article;  except  where  it  is  rendered  acuinst  the 
trustee  or  trustees  of  a  school  district,  or  the  eonimlasioner  or 
commiBsioners  of  biphwnj-s  of  n  town.  In  cither  of  those  casea. 
nn  esecufioi  may  he  iSKUed  ngainst  and  be  collected  oat  of  the 

eropertr  oi  the  officer,  and  the  sum  collected  must  be  allowed  to 
im._  in  the  settlement  of  his  offiriat  aecounts.  except  as  otherwise 
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AaUotumdriffhUof  action  agakut  mUt  btttUM  Jotmt  dtMon 

8*0.  IMl.  Jodcmrat  tfalut   dsfoiiduts  JolBtIr  lodaU*^    wbtt  aU  M%  HI 

SSS.  X>Mt  ot  mek  fnapniBt. 

ttj.  tatratloBi   iDdoiMsHt  tbntnpoa. 

MB.  Uht  collectBd. 

BM.  JndBmeDt,  bow  doekatM;   effsct  of  diKltmw, 

BST,  ActlOD  to  ekarg*  <]«feDdiata  am  ptnaaaUr  MmwMd.. 

MO,  PioT]i[aiu]  rvmdiB*. 

IMz!  Joint  debton  b^ 

IMS.  BatUtflDC  IndcmcD 
1H4.  RIcbU  u!   the  deb 
]Ma.  AfUdd  iialnat  t 
IMS.  When  [wrtiwi 


I  IftSS.  JudBment  as»Kut  defendB&tB  JolatiT  ladcbtrA. 
nhcB   all   Br«  not  aerved. 

Id  an  action,  wherein  tbe  complaint  demands  jaditmeut  for  a 
aum  ot  money  asaiost  two  or  more  defeDdaota.  altered  to  t>e 
jt^mtly  indebted  upoa  contract,  if  tbe  Bninmona  ia  serTod  upon 
uQ8  or  more,  but  uot  npon  all  of  the  defeadaota,  tbe  plaintiff  ma^ 
proceed  esalnat  th^  defendant  or  defendanta,  upon  whom  it  la 
dErved,  nnleas  the  conrt  otberwiae  directs;  and.  If  he  recorera  final 
jiidgrment,  it  moj  be  taken  agaitiBt  all  the  defeodants  tlius  joiiUlr 

■1h,  1  IBOIt,  po«t. 

1  193&  Ba««t  o(  ameh  Jadsneat. 

Such  a  indgwent  is  coDcloeire  eTldeoce  of  th*  llnhllltr  of  »■<* 
defendant,  upon  wliom  the  aummons  woa  peraonally  aerred,  or 
who  appeared  in  the  action.  Where  It  is  taken  npninst  a  defend- 
ant, upon  whom  tlie  aummona  was  aerved  by  pubLcation,  or  with- 
out tbe  State,  pursuant  to  an  order  for  that  purpose,  it  baa  the 
efFe<rt  hh  aiinmat  that  defendant,  apecified  io  aectlon  445  of  tbia 
act.  Aa  agalniit  aueb  n  defendant,  who  ia  allowed  to  defend  after 
judgment,  or  as  aKainat  a  defendant  not  summoned,  it  la  evidence 
only  of  the  extent  of  the  olnintifrB  demand,  after  the  liability  Of 
tbat  defendant  hna  been  establiabed,  by  otlier  evidence, 

2  B.  B.  STT,  I  2  (2  Edm.  3S1).    Bm  (  12TS,  aato. 

I  1084.  BxvBiitloiii  Indarnemriit  ttaerenpoB. 

An  execution  npon  snch  a  judgment  muat  be  Isaned,  in  form, 
againat  all  the  defendants;  bnt  the  attorney  for  the  Judgment 
creditor  must  indorse  tbereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  waa  not  summoned,  and  re- 
stricting the  enforcement  of  the  eiecutlon,  a*  prescribed  in  the 
next  section. 

Id.,  I  t. 

I  tesK.  How 

■ball  n „  _  , _ _.. 

name  la  so  Indorsed  thereupon.    An  execution  againat  property, 
-  fiZO 
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iHflued  upon  Buoh  a  judgment,  Bhall  not  1*  levied  UDon  the  boIp 
property  of  Buch  a  defendant;  but  it  niBv  be  collected  oat  of  per- 
sunn]  property  owned  by  him,  jointly  with  the  other  defendaiUB. 
will)  were  Bummoned,  or  with  any  of  them:  nnd  out  of  the  real 
mid  perwmal  property  of  the  latter,  or  of  anv  of  them. 

2  R.   S.    ST7.   I   4. 

1  ISSOi  Jodvuent,  how  doaketedt  oSeot  •!  doaketlBB. 

Where  a  jadgment  boa  been  taken,  aa  preacrlbed  in  aection  1932 
of  tUa  set,  the  clerk,  with  whom  the  judcment-roll  is  filed,  must 
write  npoD  the  dochet,  opposite  or  uncleT  the  name  of  each  defend- 
ant, npon  whom  the  aunmotiB  waa  not  aerved,  the  wonJg,  "  not 
■ommDned:  "  and  a  like  entrr  miut  he  made  by  each  coonty  tderk, 
with  whom  the  jadgmeut  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  Its  belnc  docketed.  Mud  any  real  propertf, 
mr  chattel  real,  owned  by  anch  a  defendant.  Bat  this  section  does 
Dot  affect  the  plaiDtifrs  right  of  action,  to  charge  Uie  Jodgment 
upon  any  real  property. 


I   19ST.  AetloK    to    «I>«rve     defend«nta    not    peiraonally 

After  the  recovery  of  a  Judgment  against  Joint  debtora,  as  pre- 
acrlbed In  section  11^  of  this  act,  an  action  may  be  maintained  by 
the  Judgment  creditor,  againat  one  or  more  of  the  defendants, 
who  were  not  sommoned  in  the  original  action,  to  procure  a 
jod^ment,  charging  his  or  their  property  with  the  Bum  tenialnlng 
unpaid  npon  the  original  Judgment. 

Oo,  Prot,  I  STB. 

I  laOe.  OAHplalBt  tn  Bweh  aetlan. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
«n  allegation  that  the  judgment  haa  not  been  paid;  and  mnit  statk 
the  anm,  remaining  unpaid  thereupon,  at  the  time  of  the  verlflca- 


The  defevdanf a  answer  is  restricted  to  defencea  or  ceimter- 
claims,  which  he  might  have  made  in  the  original  action,  if  the 
■ommons  therein  bad  been  served  npon  him,  wb«n  It  waa  tint 
serred  npon  a,  defendant  Jointly  Indebted  with  him:  objections  to 
the  Jndginent;  and  defences  or  conntarda&M,  which  have  arisen 
aince  It  was  rendered. 

Id..  I  tn.  4in'd.    Bm  H  us  and  US.  anta. 

I    1940.    PrsTlalaBal    remedies. 

F^M-  At  porpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  ss  being 
fmutded  npon  the  contract,  tipon  which  the  original  judgment  was 


Where  the  Judgment  ts  in  (btof  of  the  plaintilt,  it  mast  de- 
Mrmlae  the  sum  remaining  unpaid  noon  the  original  judgawnt; 
and  It  may  be  docketed,  and  an  execiitlon  may  be  lisoed  there- 
mpoa,  as  if  ft  was  a  Judnnent  for  the  inm  so  remainln|r  n^ald, 
«M  th»  eeata.  If  anr,    Ooats  nnst  be  awarded,  m  if  ttie  aetton 
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cd.  prk..  i  tea,  und. 

I  1&42.  Joint  debtors  niar  eoBip*aB<  ■epRratelj'.  IlllJr 
«nd  effect, 

A  Joint  debtor  may  tonke  a  neparate  compoBition  with  hla 
pr^lfor,  as  prescribed  in  this  section.  Such  a  composition  dis- 
diargeB  tlie  debtor  making  it;  aod  him  only.  The  creditor  mnst 
execute  to  the  compoundiiiK  debtor  a  release  of  the  Indebtedneaa, 
or  other  ioBtrument  exoneratiuK  him  therefrom,  A  member  of  ■ 
partnership  cannot  thus  compound  for  a  partnership  debt,  until 
the  pnrtnerBhin  baa  been  diespl^ed  by  mutual  consent  or  otherwia& 
In  that  case  the  Instrument  must  release  or  exonerate  him,  from 
all  liability,  incurred  bj  reason  of  his  connection  with  the  partnei^ 
ship.  An  instrument,  specil^ed  in  this  section,  does  not  impair 
the  creditor's  rifcht  of  action  aKainet  any  other  joint  debtor,  or  hia 
_!_■..  ^^  (n|.p  jijjy  ppocepiiiiig  against  the  latter;  nDleaa  an  iDtent  to 
:   or  exonerate   him,   ai)|)earH   atErniatively   upon   the   face 

L.  1838.  cb.  267,  fi  1  ■»<  E  and  pin  of  i  1,  im'd;  L.  lg4B,  <^.  Mi  (4 

I    1043.    Satliifrlav    JndKinen*- 

An  instrunicnt,  specified  in  the  Inst  section,  is  deemed  a  salla' 
faction -piece,  for  the  purpose  of  diBcharging,  as  prescribed  in  sec* 
tion  1260  of  this  act,  the  docket  of  a  judement,  recovered  npon  an 
Indebtedness  released  or  discbarced  thereby,  as  far  as  the  jDogment 
afTects  the  compoundins  debtor.  Where  the  docket  of  a  judxment 
is  discharged  thereupon,  n  s|iocial  entry  most  be  made  upon  the 
docket,  to  the  effect,  that  the  judgment  is  satisfied,  aa  to  the 
compounding  debtor  only. 
Part  of  Id.,  I  S.    Sec  1 12S0,  iDtc. 

I  lft44.  RlKtats  at  tbe  debtors  ii«t  relvwed. 

Where  a  joint  debtor  baa  thus  compounded,  a  Joint  debtor, 
who  has  not  compounded,  may  make  any  defence  or  cottnterclalm, 
or  have  any  other  relief,  as  against  the  creditor,  to  which  lie  would 
have  ))een  entitled,  if  the  composition  had  not  tieen  made.  He 
may  require  the  compounding  debtor  to  contribnte  hia  ratable  pro- 
portion of  the  joint  debt,  or  of  the  partnerahip  debta,  as  the  case 
may  be,  aa  if  the  latter  bad  not  been  discharged. 

Id.,  It  S  iDd  4. 

I  1940,  Actios  aB-Klnst  persons  cnvnve'  In  tnnsp«rt«- 
Hon. 

In  an  action  brought  against  one  or  more  persons,  encsgcd  as 
a  joint-atock  association,  partnership,  or  otherwise,  in  the  period- 
ical transportation  of  passengers  or  property,  an  objection  to  any 
of  the  proceedings  cannot  be  taken,  by  a  person  prooerly  made  a 
defendant,  on  the  Rround  that  the  pInintiH  had  joined  with  bim, 
as  a  defendant,  a  person  not  jointly  enfraeed  wKh  him  in  that  basl- 
1  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
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A  stBtement  bo  filed,   is  eonrluaive,   for  the  purpoaeH  specified  in 
this  section,  as  afainst  the  persona  filing  it,  until  thirty  days  after 
filing,   in   like   manner,   a   new   statement,   ahovinc   a   change  of 
interest. 
u  lase.  cb.  sat  (4  Edo.  en),  ui'd. 

I  IMe.  'Wkea  pftrlacr  mat  mur4  reiHBlBB  lUiTile. 

Where,  for  any  cante,  one  or  more  partners  have  not  been  Jidned 
as  defendants  in  an  ai^tion  npon  a  partnenbiii  liability,  and  final 
judgment  has  been  taken  against  the  persons  made  defend  ants 
therein,  the  plaintiff,  if  the  judgment  remains  unsatisfied,  niny 
maintain  a  separate  oction  npon  the  anme  demand,  against  each 
omitted  partner,  setting  forth  in  the  complaint  the  fncts  soecified 
In  thia  section,  as  well  as  the  facts  coostltutins  hia  s.auBe  of 
Kction  tipon  the  demand. 

Co.  Fisc.,  I  isa,  nbd.  4,  au'd. 

f  194T.  CoatlanaMev  of  parlMcriihlp  fca*lB*n>  Aarlns 
BicUoB  for   oeooBBtlBKi   etc- 

In  an  action  brought  to  dissolTo  a  pnrtDerxhip,  or  for  an  account- 
ing between  partners,  or  atCecting  the  cootinued  prosecution  of 
the  bnsiDeBs,  the  court  may,  in  its  discretion,  by  order,  authorize 
the  partnership  business  to  be  continued,  during  tbe  pendency  of 
tbe  acrtlon  by  one  or  more  of  the  partners,  upon  their  executing 
and  filing  with  the  clerk  an  undertaking,  in  such  a  sTim  and  with 
■nch  suretie*  as  the  order  prescribes,  to  the  effect  that  they  will 
obey  all  orders  of  the  court.  In  the  nction,  and  perform  all  things 
which  the  Judgment  therein  requires  them  to  perform.  The  court 
may  impose  such  other  conditions  ns  it  deems  proper,  and  it  may 
In  Its  dtscretioQ  at  any  time  thereafter  require  a  new  undertaking 
to  be  given.  The  court  may  also  ascertain  the  value  of  the  part- 
nership property,  and  of  the  interest  of  the  resi«?ctive  partners 
by  a  reference  or  otherwise,  and  may  direct  sn  accounting 
between  any  of  the  partners;  and  the  Judgment  mny  make  such 

eroTlsIon  for  the  payment  to  the  retiring  partners,  for  their 
iterest  and  with  relied  to  the  rights  of  creditors,  the  title  to  the 
pmrtnerahlp  prooerty,  and  otherwise,  as  justice  requires,  with  or 
wtthout  the  appointnieiit  vt  a  receiver)  or  a  sale  of  the  partner- 
ship property. 
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ACTIONS  IN  BEHAU 


CHAPTER  XVL 


Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Wnt. 


TITLE  L 
Actions  In  bdutlf  of  Oio  p«ople. . 


OFBer-SenerMl  mar  malntKln  aetlsa. 

The  attorney-general  may  maiufain  an  action,  upon  hi*  own 
Information,  or  upon  the  complaint  ot  a  priTate  peraoD,  In  eltkcf 
of  the  following  caiea: 

1.  Against  a  person  who  usnrps,  intrndea  into,  or  unlawfoUy 
boldB  or  exercises  within  the  State,  a  franchise  or  *  pnUlc  offlc^ 
cirll  or  military,  or  aD  office  in  a  dom^tic  corporation. 

2.  Against  a  public  officer,  cItII  or  mjlitan',  who  has  done  w 
anlTered  an  act,  which  by  law  works  a  forfeiture  of  bis  offle«. 

3.  Against  one  or  more  persons  who  act  aa  a  corporatloii, 
within  the  State,  withont  being  duly  incorporated;  or  exerdaei 
within  the  State,  any  corporate  righta,  privileges  or  frandiiBea, 
not  granted  to  them  br  the  law  of  the  State. 

4.  [A44«d,  I8S8.]  Ajtainat  a  foreign  corporation  which  exer 
dsM  within  the  state  any  mmorate  rlihta.  prlTllegea  or  fnK- 
chiRpB.  not  itranted  to  It  by  the  lav  of  this  state;  or  which  wlthh 
the  atate,  has  violated  any  provialon  ot  law,  or,  coDtrkry  to 
Ian-,  has  done  or  omitted  any  art,  or  has  exercised  a  priTfletK  . 
fit  francbUe,  not  conferred  npon  It  hy  the  law  of  this  ttate,  where, 
in  a  almflar  csae.  a  domedtlc  comnnitlon  wnnld.  In  accorduiee 
with  section  ^"■venteen  hnndred  and  ninety-elrtt  of  this  act,  Ite 
liable  to  an  action  to  vncnte  its  charter  and  to  ftDnnl  Ita  ^xIstenM: 
or  which  ozerdsea  within  the  ttate  any  corporate  riglitSi  prfrl- 
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gglfttMS 

lesca  or  fraucfaiMa  In  *  nMnner  contrarr  t< 

}  the  pDbUc  poller 

I^aEv'ffi.  '«•"■"■»"•■  •»>> 

L.  MM.  ch.  too.    IB 

ii*Hica     rlchttnl 

la  an  action,  brought  as  preacribed  In  the  lait  eection,  for 
nBurpior,  intrudiiiK  into,  unlawfull;  holding,  or-  ezerciaing  an 
office,  the  attomey-Kcneral,  besides  stating  the  cuuse  of  action 
in  the  complaint,  mar,  in  hla  discretion,  Hct  forth  therein  the 
name  of  the  person  rlgutfullr  entitled  to  the  office,  and  the  facta 
Biiowlng  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
Affldavlt.  that  the  defendant,  by  means  of  his  usarpatlon  or 
Intmsion,  has  received  anj  fees  or  cmoloments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  jndge.  The  provisions  of  title  Brat  of  chapter  seventh 
of  this  act  apply  to  snch  an  order,  and  the  procet'dinga  thereupon 
and  sabsequent  thereto,  except  where  speciai  proviajon  is  other- 
wise made  In  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  540  of  this  act.  Judg- 
ment may  be  reodered  upon  the  risht  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  the 
defendant,  as  jnstice  requires. 
Co.  PiK.,  H  *x  tod  tae;  z  R.  a.  es2,  h  so  iiid  bi  (2  Bdm.  eoa),  ami'd 

I  is<W.  AeUoB  triable  hr  Jorr. 

An  action  brought  as  preacribed  in  this  article  is  triable,  of 
coarse  and  of  right,  by  a.  Jury,  in  like  manner  aa  If  it  waa  an 
action  apecified  In  section  96S  of  this  act.  and  without  proctuInK 
an  order,  as  prescribed  in  section  970  of  this  act. 

I  ISSl.  AaaamptiOB  ot  olllce  bT  per  bob  ntttled. 

Where  Sual  judgment  is  rendered,  upon  the  right  and  in  favor 
of  the  person  so  alleged  to  be  erifltled,  he  ciny.  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  as  preKpribcd  by  law, 
take  upon  himself  the  execution  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  ciiBtody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  ba>  been  so  excluded. 

Co.  Pne..  g  137:  2  R.  S.  582.  I  S£  (Z  EOm,  SOS). 

)  Iftsa.  ProeeedlnvB  to  obtnln  boaka  sad  papers. 

If  the  defendant  refuses  or  negleeta  to  deliver  any  of  the  books 
or  papers,  demanded  as  premrlbed  in  the  last  section,  he  is 
Kullty  of  a  misdemcanoi':  and  the  snme  proceedings  roust  be  taken 
lo  compel  the  delivery  thereof  as  nrc  now  or  shall  hprenfter  be 
5»TeBcribed  by  law.  where  a  person  who  has  held  an  office  refunes 
or  neglects  lo  deliver  the  official  books  or  papers  to  hia  successor. 

U.,  i  AS.  and  2  K.  S.  E8!.  1  83.    Sh  |  1SZ3,  iDt«. 

I   IBBS.  [Am'd,  1SB4.I    Daiaaareai  bow  reaavvrnd. 

Where  final  judgment  has  been  rendered,  npon  the  right  and 
In  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
br   aetko,   against   the   defendant,    the   damages   which   be   ba> 
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■naUined  Id  conaeqaence  of  the  defendunt's  aiuipfttioo,  iutntaioD 
into,  unlawfal  holdins,  or  exerdsc  of  the  office. 

Oe.  Pne.,  I  US;  ■lao,  2  B.  B.  S83.  H  U-tB. 

I  10S4.  Oae  kcUob  KaraJast  UTeral   penosL 

Wbere  two  or  more  peraont  claim  to  be  entitled  to  tbe  aame 
offlce  or  CrBDcliiBc,  the  attoraej-genenil  mar  bring  the  HctioD 
agalaat  all,  to  determine  tbelr  respcctlTe  rigbta  ther«t«. 

Id..  I  4401  3  B.  8.  naz.  I  4D. 

I  IWO.  IAbi'4,  1R«0.]  WhcB  lnjnncllon  mtr  be  sraated. 
■■  In  an  action,  brooght  ob  iirescribcd  in  Bubdlrition  third  or  fonrth 
of  aectlon  niDcl(>cD  hundred  nnd  farl.T-eislit  of  this  nd,  the  final 
judgment,  in  favor  of  the  plaintiff,  muBt  perpetunlly  reatniin 
the  defendant  or  dcfeudaiitK  from  the  coDimissi<>a  ur  contiaunnce 
of  the  act  or  acia  complajoed  of.  A  tempororr  injunction  to 
restrain  the  commlBslon  or  conlinnnncc  thorcot  rany  be  granted, 
upon  proof,  by  ofiidaTit,  Ibnt  the  doCcnilnnt  or  tlefendanta  bnTe 
Tlolatcd  an;  of  the  prorlslous  of  either  of  the  raiil  stibdirision) 
third  or  fourth  of  fWHilion  nineteen  hiindrel  nnd  foriy-elght  ot 
this  not.  The  provisions  of  tiilo  ai'cond  of  cbiiptor  Ecventh  of 
thia  act  applr  lo  such  a  tcnipornrr  injunction,  nit<l  (he  iiroeeedingij 
thereupon,  except  where  provlfiiou  U  otherwiric  made  in  Ihii  title. 
For  that  purpose,  the  Injunction  -jriier  ia  deemed   to  have  been 

S anted  BR  i>rrHeril;>il  in  section  six  hundred  nnrl  three  of  th's  act. 
the  trial  o(  nn  action  hroimht  na  priscri'inl  t:i  snbdiviBlona 
third  or  fourth  of  section  ninelo'n  hunilreil  .nnd  rorly-elglit  of 
this  net,  a  party  or  n  ivilnraa  la  not  exci:se'l  fri^m  nnsweHnc  a 
<ineHtlciD  on  the  ground  thnt  snch  nnswer  wil  t  ud  io  IniTiiniiiate 
.  blm;  but  such  answer  cannot  be  iiaed  na  eviilence  :i?ninat  the 
person  so  answerinic.  in  a  criminal  action  or  criminal  proceeding. 
3  n.  H.  ma.  t  si  nnil  t^nrl  nf  iSZ  O  V^ta.  4BS):  L.  IKM,  cb.  eea.  id  effect 
lUl  aa,  ISM.    Set  I  tMH,  [ubil.  3,  iDle. 

I  lOSO.  Flnnl  jDdsment  la  action  for  uauriiliiai  oOlce,  etc. 

In  any  other  action,  broUR-lit  as  prescribed  in  this  article,  wliere 
a  defendant  la  adjudged  to  he  Riiilty  of  niinriiinR  or  intruding 
into,  or  unlawfully  holding  or  escrcifing  an  office,   frnndiise  or 

EriTlIcgc,  final  jndgment  must  Ite  renderei!*  onsting  nnd  exscinding 
im  therefrom,  and  in  (nvor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  coats  of  the  action.  As  a  part  of  the  final 
judgment,  the  eonrf  may,  in  Its  diacretlon,  also  award,  that  the 
defendant,  or.  uherc  (here  are  two  or  more  defendants,  that  one 
or  more  of  Ihem  pnv  to  the  people  a  fine,  not  eieecdini  two 
thousand  dollars.  The  jud'iment  for  the  fin"  may  he  docketed. 
nnd  eteeniinn  may  he  Issued  thereupon,  in  fnver  of  the  peonlei 
n»  if  it  had  been  rendered  in  nn  netion  to  recover  the  fine.  The 
fine,  when  eolleeted,  must  be  poid  into  the  trensory  of  the  State. 
On.  Proc.,  I  441;  ilu,  3  It.  S.  BS9.  I  44  (3  Edm.  aoai. 
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AKTICL.B  SBOOHD. 

Aof ton  (o  vacate  lettere-patent. 

Btc.  IMT.  When   (ttiirnaf-fCDenl   mtr   miinuln  ictton. 
I»6a.  AcIlDD  trlabla  bjr  Juri. 
IMS.  Cony  o'  IndEmeiil-nilf  to  be  Ued.   etc. 

I  1V5T.  WbeB  BttorDer-seneral  ■(>'  maintain  BelloM. 

The  attoruer-general  may  maintain  an  action  to  Tucate  or 
BDDul  lettera-paient,  granted  b;  the  people  o(  Ihe  State,  in  either 
uf  the  follon'ins  cascar 

1,  Where  they  were  obtained  b^  means  of  a  frandulent  a<ig- 
KCHtlon,  or  concealment  of  a  material  fact,  made  by,  or  with  the 
kuottlcilge  or  consent  of,  the  persoQ  to  whom  they  were  issued. 

::.  Where  they  were  lEsued  In  Ignoraace  of  a  material  fact,  or 
through  mistake. 

S.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  in  Tiolatioo  of  the  terms  and  condltlODB 
upon  which  the  letters-pa  teat  were  granted,  or  have,  by  any 
other  meana,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney -general  has  good  reasor  to  believe  that 
any  act  or  omiasion,  specified  in  this  section,  can  be  proved,  and 
that  the  perion  to  be  made  defendant  has  no  samdeDt  legal 
defeoce,  he  must  commence  such  an  action. 

oo.  ppoff.,  I  «a.' 

I    1908.   Action    triable   by   Jnrr. 

An  action,  hroagbt  aa  prescribed  Id  this  article,  is  triable,  of 
(M>urBe  and  of  right,  by  a  jury,  as  IC  It  was  an  action  apeclfied 
in  aectlou  968  o(  tbis  net.  and  without  procuring  an  order,  as 
prescribed  in  section  &70  o(  this  act. 

Be*  i  19W.  eate. 

I  1050.  Cap7  of  Ja4«Bient-Fall  to  be  lllca,  etc 

Where  final  judgment,  vacating  or  antmlling  letters-patent,  la 
rendered  in  an  action,  brought  as  prescribed  In  the  last  section, 
the  altorney-Kenernl  must  cause  a  copy  of  the  jodgmpnt-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
mnat  make  nn  entry  in  the  records  of  the  com  mission  era  of  the 
land  office  stnllnR  (he  sohstniire  and  effect  of  the  Judgment, 
and  the  time  when  the  Jndgment.-roll  was  filed.  The  reni  prop- 
prfy.  (rrantcd  by  those  letters-pntciit,  may  thereafter  be  disposed 
ot  by  (he  commissioners  of  the  land  ofBco,  as  if  the  lettere-patent 
bad  not  been  fssned. 

Oo.  Prw..  t  MS.  ind  pirt  of  I  MS,  am'a  mv]  eoDMllditea:  2  B.  S  B80,  H  M 
BBd  2B  (3  Edm.  801). 

I  IBGO.  TraBBcript  to  be  Dent  to  ooaatr  elerb,  ete. 

Immediately  after  making  the  entry  prescribed  In  the  last 
Mction.  the  aeeretnry  of  State  mnst  transmit  a  certified  tran- 
■rript  thereof  to  the  clerk,  or  the  register,  as  the  ense  rpqalres, 
of  each  county.  !n  which  the  real  property  affected  by  the  indg- 
raent  li  sitnated.  The  clerk  or  register  most  file  it:  and.  if  the 
letters-patent  are  recorded  In  hit  office,  he  mnst  note  the  eoo- 
tenta  of  the  transcript  In  the  margin  of  the  lecotd. 

L.  184B.  ea.  ua  I  1  (4  Bdm.  OB]. 
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ABTICUB  THIRD. 

AeHonforaJlne,p«mUti/,orforfeititn,orvpoK  a  forfeited  mog. 


1M4.  Outaln  pnesadlnf*  b 


1  IftOl.  [Au'd,  ISftS.]    IVhen  a^tloB  MUiBot  be  ma.lBtal>ed. 

WhencTer,  by  the  deciaion  or  the  appellate  divUlon  of  the 
nipreme  court,  a  cooBtruction  is  given  to  a  statote.  an  act  dooe, 
in  good  faith,  and  in  conformity  to  that  Fonet ruction,  after  the 
decision  was  made,  and  before  a  reveria]  thereof  by  the  court 
of  appeals,  is  so  tar  valid,  that  the  party  doing  it  is  not  liable 
to  cny  p?nalty  or  forfeiture,  for  an  act  that  was  sdjudged  lawfnl 
by  the  declalon  of  the  court  bclon'.  But  this  section  does  not 
control  T  affect  the  decision  of  the  conrt  of  appeals,  upon  an 
appeal  actually  taken  before  the  roTersai. 

2  R.  S.  «I2,  I  ««  (2  Zito.  024),  im'd:  1..  ISK,  cb.  9M. 
I  ivoa.  Action   for   tarfcltnrc,   ate. 

Wliere  real  or  personal  property  has  been  forfeited,  or  a  penaHr 
Incurred,  to  the  people  of  the  State;  or  to  an  officer,  for  their 
-Be,  pursuant  t(>  a  prOTlsioc  of  law,  the  attomey-general,  or  the 
diatnct-attorney  of  the  county  In  which  the  action  ts  triable, 
most  bring  an  action  to  recover  the  property  or  penalty.  In  * 
court  havlnfc  jurisdiction  thereof.  Where  the  supreme  court  and 
a  jnstlce's  conrt  have  concurrent  iorlsdlction  of  the  action.  It 
may  be  bronfcht  in  either,  at  the  election  of  the  sttorney-KenenQ 
or  district-:; Homey.  A  recovery  in  "uoh  an  action  bars  a  recov- 
ery, :n  any  other  actton.  broncht  for  the  same  cause, 

■h  Co.  Piee..  I  UT;  2  R.  S.  481,  I  3  (1  Bdm.  SOB). 

I  19A3.  Moner  racovercd)  how  Olaposed  of. 

Money  recovered  in  such  an  action,  which  Is  not  otherwlM 
specially  Brnnted  or  appropriated  by  law,  must,  when  collected, 
M  paid  into  the  treasury  of  the  State. 

■h.  iliD,  Id..  B.  B.,  t  ■' 

I  lft«4.  CertklB   prooesdlmv*  In  the  neUon    revBl^teA- 

Sections  ISOT  and  1888  of  this  act  apply  to  ao  actloi),  bnwfkt 
Bi  prescribed  in  the  last  two  sections. 

Bm  H  T  ind  U,  R.  8. 

I  IMS.  BeeeKnlB»Moe|  hew  (er(*lt«<. 

Wh«r«  the  condition  of  ■  recomilianc*  ia  broken,  aa  oriar  «C 
the  coDct,  directlns  the  pro«MatioD  of  the  rveotnUsBcat  It  ■ 
■nfflolent  forfeiture  thereof. 

M..  i  n. 
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court  otherwise  directs,  focthwlth  brios  aa  action  to  recoTer 
tbe  penalty  thereof.  It  Ih  not  necesBnry,  In  «ueh  an  action,  to 
allege  or  proTe  aaj  damagei^  by  reaum  or  the  bnacli  of  the 
condition;  but  where  the  people  are  entitled  to  jndstnent  th««iB, 
they  muat  hare  judgment  abaolute,  for  the  penalty  of  the 
rscognisance. 

2  B.  B.  4S1.  i  ».  >n'd.    Bm  |  2M,  ute,  and  L.  ISTS,  ch.  ST*. 

f   1S6T.   Haaey   reeelrcd   kr   dl>trltit->tlor>eri  Itaw  Ua- 

Within  thirty  days  after  a  diHtrict-attorney  reeeivea  or  coltecta 
money  upon  a  recogcixance,  or  for  a  ptinalty  or  (oifeitnre,  belong- 
ing to  the  connty,  he  mnat  pay  it  to  the  couaty  treasurer  ot  hta 
C0UDI7,  dednctlng  only  hia  neceBBary  disharaements;  except  that, 
where  he  doet  not  receive,  aa  hia  comDeasation,  a  Boiary  fiiefl 
pnraiiant  to  law,  tbe  county  court  may,  by  an  order  entered  in  Ita 
mlnntea,  altow  him  to  retain  alao  a  anm,  apeoified  In  the  order,  for  ' 
bis  reasonable  coeti  and  ^xpenaea,  and  a  reasonable  counael  fee. 

■d..  I  Sa,  aoi'il  br  L.  IWS,  eH.  804,  II  1  aim  «  (3  Kdm.  IK),  aod  L.  HTO, 
cb.  Ttt,  I  I  (T  Kdm.  TTT). 

I  ISOS.  matnet-kttariur  to  ramtur  Aacoaat. 

Siach  district-attorney  muHt  render  to  the  Gnt  term  of  the 
coonty  court  of  bis  connty,  held  in  eaeh  calendar  year,  a  written 
account,  verified  by  hia  affidavit,  ot  all  Bctions  brought  by  him 
tipon  recogniaauoe*.  or  for  penalties  or  forfeitures  belonging  to  the 
county,  or  to  the  State;  of  all  his  proceedings  therein;  of  all  judg- 
ments recovered  by  htm  therein;  and  of  all  money,  collected  by 
him  from  any  peraon,  beloneing  to  the  county  or  to  the  State. 
This  section  applies  to  a.  district- attorney  who  has  gone  out  of 
office,  during  the  preceding  calendar  year. 
Id..   H   M   X>  aod  W.   aio'd  and  amMlUitM. 
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ACTIONS  IN  BEHALF 

ARTIOLB  FODHTH. 


I  tlw  BUts  tor  public  fund*  Ultcillr  oMalBid, 


'  lOTS.  Id.;  npoQ  petllloD  of  cormratloD,  etc.,  fln 
1910.  Attonier-K<!D«>l  miut  bifnf  ictloD. 


1  1969.  AcllsB  In  court  at  the  State  for  pabllo  tsBtlB 
llleBKlIr  obtslned,  oasTerted,  ele. 

Where  aaj  money,  fuuds,  credits,  or  other  property,  beld  or 
owned  by  the  State,  or  held  or  owned,  officiali;  or  othervcue,  lor 

or  in  behalC  of  a  go  Tern  mental  or  other  public  interest,  by  i, 
domestic  municipal,  or  other  public  corporation,  or  by  n  board, 
officer,  cnBtodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  Tillage  or  other  diTiaion,  BabdiTision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  la  hereafter,  withoat 
right  obtoiiieU,  received,  converted,  or  ilispoBed  o(,  on  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  dJapoBlng  of  the 
same,  or  both,  mn.v  be  mnintnined  hy  the  people  of  the  Sttite,  io 
any  court  of  the  Slate  having  jurisdiction  thereof,  although  a  r^lit 
of  action  for  the  Biime  cauue  exists  hy  law  in  Gome  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  Intter, 
t  pending,  when  the  action  in  favor  of  the  people  tt 


L,  ISTC.  cb.  W.  I  1.    Bm  II  (MS,  037  ud  TBS,  ante. 

I  19T0.  Star  o'  other  doBaestle  BotlOBBi  v«rtleB  tkerat* 
to  he  hToncht  ln> 

Where  an  action  is  comoienced  by  the  people,  for  n  Cknse  sped- 
Ged  in  the  last  section,  the  court  In  which  it  ia  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  hy  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  atiy 
order  or  interlocutory  indgment,  made  or  rendered  in  such  kh 
action;  and  it  may,  by  the  same  order,  or  by  a  snbsequeat  order. 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  ^nrty  to  the  action  so  stayed,  be  brought  in,  ••  a  psrtjr 


p  and  maintain.  In  tbetr 

own  name,  or  oinem-iBe,  as  is  cllotrable,  one  or  more  .  actions, 
suita,  or  other  Judicial  proceedings,  in  any  conrt.  or  before  any 
tribunal  of  the  United  Rtntes,  or  of  any  other  State,  or  of  any 
territory  of  the  United  Slates,  or  of  any  foreign  cotutiy,  fw  KOf. 
eatue  specified  In  the  last  section  but  one., 
Psfttfid.,1^ 
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I   iSTS.  Haaer   J«m«g»«,   etc.,   Tot   In   pe«pl«i   «■-   cam. 

Upon  the  couiiQenc«meut  by  the  people  ot  the  State,  of  anr 
at^tioD,  suit,  ot  other  judicial  pcoceediuK,  as  preacrtbed  in  this 
article,  the  entire  causu  of  action,  iucludiuK  the  title  to  the  moDey, 
rutidK,  credits,  or  other  propertj,  with  respect  to  which  the  soit 
or  action  is  brought,  and  to  the  damages  or  other  compenaatioD, 
recoverable  tot  the  obtaining,  receipt,  payment,  converiion,  ot 
diapoattion  thereof,  is  not  previously  so  vested,  is  traDsferred  to, 
and  becomes  absolutely  vested  !□,  the  people  of  the  State. 

U  ins.  cb.  4B.  rwulBdw  ot  |  1. 

I   IVTS.  UmltatloK   o(  aoUon. 

The  peinile  of  the  State  will  not  sne  for  a  cause  of  action,  speci' 
fled  Id  this  article,  Qnlees  it  accrued  withio  ten  years  before  the 
actioD  is  commeDced. 

!«■»  SMtton  ot  Id.,  I  1.  iDi'd,   Sh  II  802.  SM.  BW,  Ml  ind  408,  inta. 

I  19T4.  Ultimate  aisposltloa  at  pFoeceds  ot  anUoB  !■ 
a»mrt  ot  tke  State. 

An7  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  maj,  by  the  final  jadgtneut 
tbereill,  or  oy  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiB  therein,  which.  If  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  dlsposod  of,  as  justice 
reqQirea,  In  snch  a  manner  ss  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  satoe,  or  the  proceeds  thereof,  to  the 
objects  and  parposea  for  which  they  were  authorized'  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  In  the 

id.    Ant  part  ot  |  I. 

I  IVTS.  Id.|  BpcB  petl<l«a  ot  (lOFparatloa,  ete.,  aHHeved. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may. 
In  bebalr  ot  any  city,  county,  town,  village,  or  other  division,  sub- 
divisioD,  department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  aa  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  fuhds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plalntlfF,  by  the  final  jadgmcnt  in  the  action,  or 
MOT  of  the  proceeds  thereof,  and  not  disposed  of  aa  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albanv,  a  verified 
petition,  aetfing  forth  the  facts,  and  praving  for  the  relief  to  which 
be  or  it  is  entitled.  Notice  of  the  applicntion  niid  a  copy  of  the 
petition  must  be  served  upon  the  atlnrney-gencrnl.  Upon  the 
nearine  the  court  may  make  such  a  final  order,  aa  justice  requires, 
for  the  dispoaltion  of  the  money  o>  other  property,  as  preecriMd  im 
the  last  aection. 

Sac,   slao.   Id..   |  ■. 
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I  19T6>  AttorNer-KVBenl  miiat  bria*  mottum. 

The  Bttornef-Beneral  mast  commence  bd  (.ction,  anit>  or  otb^ 
judicial  proccedlDK,  hb  prescribed  in  this  article,  whenever  he 
deems  it  for  the  intereats  of  the  pe<9le  of  the  State  so  to  do; 
or  whenever  he  is  so  directed,  In  writiag,  bj  the  t~~~- 

L.  1S7S,  <A.  ia.  I  *.    sm  I  Tsa.  ■m*. 
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AHTIOLK  PIPTH. 

■prorperiy  eteheated,  or  forfeited  for  treaaon. 

Bae.  1B7T.  AtIonie;-geD«nl  to   brlsf  ejectment  for   real   pnipeH7.   •Kbe>t«4 

ISTB.  KDllce  to  be'  pobllabed  belore  trial  or  Judfment. 

IBTB,  WbeD  UDkDowD  clalnunu  na;  tie  nude  deleudunti. 

1080,  Etfecl  o(  JudfDienl  niaUiat  unkDanr  cIbIduidu. 

IMl.  Altonwi-guwnl    to    report    recoverlei    to    coDiiolHloDen    o(    l*Bt 

Inez.  Actton  to  ceCDTer  penonil  ppoiwrlj  loftclted  for  tnuon. 
I   1»77.  AttorneT-Keienl    to    briiiB    ejectment     top    r<«l 
vrapertr,  eHOhMted  or  tortelted. 

Wbr^npver  the  a ttorne; -general  haa  ^o<I  rcnsou  to  ti«liPTe,  that 
the  title  to.  or  right  oC  poMeasion  of,  auj  real  property,  haa  vested 
in  the  people  ol  the  State,  by  escheat,  or  by  couvittion  or  outlawry 
for  treaaoD,  he  must  coiumence  on  action  of  ejectineDt,  to  recover 
the  properly. 

1  B.   B.  283,  I  1  a  Kdm.  2»). 

I  1B78.  Notice  to  lie  pnbllalicd  betare  tFlal  or  JitdBment. 

The  attorDey-general  must  cause  a  notice,  Bpecifylus  the  names 
of  the  parties,  and  the  object  of  the  action,  nud  containing  a 
brief  description  o(  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  pablished.  in  a  nenRpspor  published  in  the  dtr  of 
New-York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  iit  least  once  in  each  week, 
for  twelve  RaccesBive  weeks,  before  on  issue  ot  fact,  joined  in  the 
action,  is  brought  to  trial:  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  Issae 
of  fact,  before  final  judgment  Is  rendered. 

Id..  H  >  and  S  (t  Edm.  2M]. 

I  IDTO.  'Whea  anlinoVTB  elBlmant*  mar  be  made  defead- 

KBtB. 

If  the  [troperty  is  not  occupied,  and  no  person  is  known  to  the 
■ttomev-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown  claimants."  without 
any  other  description.  In  all  other  resppcts,  section  451  of  this 
act  applies  to  an  action,  in  which  the  detendaot  or  defendaDts  are 
tfaas  designated. 

I  lUSO.  Effect  of  Jadsment  affalaBt  aaknowa  claimaBtB. 

Where,  Jn  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  Rection,  final  judg- 
ment in  favor  of  the  people  is  rendered  agninst  unknown  claim- 
antii.  and  the  real  property  recovered  thereby  is  nftcrwards  sold 
and  conveyed,  under  the  direction  of  the  com misei oners  of  the  land 
ofBce,  the  judgment  is  conchisive  upon  the  title  of  that  property, 
as  aeainst  all  pfrsons,  except  those  who  commence  an  action  of 
ejectment  for  the  recoverv  thereof,  or  of  n  part  thereof,  within 
five  .vears  after  the  final  indgment  was  rcndcrei!  in  the  action  In 
favor  of  the  people,  and  the  jit,dgment-roll  was  filed  thereupon. 
But  section  37S  of  this  act  applies  to  such  an  action. 
M.,  f  «. 
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{  1081.  AttoTnci'-Kenernl  to  report  rceoTcrlaa  to  eoaa- 
■Blailouera  of  iBBd   ofllcc. 

The  attoroer-geupral  miiBt,  from  time  to  time,  make  a  report  to 
tbe  cooimiaHlouera  of  tlii^  land  office,  of  all  the  real  iJToperUr  re- 
niTfred  b;  tlie  people,   in  anj  action   brought  puranant  to    tUs 

1  R.  8,  3SZ,  I  S. 

I  less.  Action    to  recover    peraoul     ppoB«rtr    fo>4*tte« 

Where  p,.THonnl  proiierty  ia  forfeited  to  the  people,  upoD  a  con- 
viction of  outlawry  for  treason,  the  attorney -iteneral  must  brinK, 
and  may  maintnin.  an  action  to  reeOTer  the  aame,  or  the  Talne 
thereof,  or  sueh  nther  action,  fonnded  llnon  the  forfeituns  aa 
might  be  maintalnrd  by  a  prfyate  pergon,  who  had  acquired  title  t* 
the  property. 
1  R.   B.  !M.  I  3  (1  Edm.  SO). 
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Mim>elkuKOuapromnoru,rtlatktatoaetiOM,ebs,,inbaiaif  efthe 
people. 

Bbc.  Itea.  Bcln  tirtai.  qoo  tramnto.  ate.,  iboUthed. 

leM.  ActloDi  to  b«  farontht  Id  tlw  luiiie  of  lbs  ptoftf. 

19M.*  Rdstor;   vtaen   to   M   iDlDcd   ■■     tSalotUIl     «nn[H^iiutlen   at     *l- 


IWO'.  Wliea    PMPta,    mmilclpal   corpanllon,    etc.,    not    rei]iilnil   to   bItb 

I   1US3.   Scire  fBoiBB,  «ao  TrarrsBto,    etc.,   aboll>lie<. 

The  writ  of  scire  facias,  the  writ  of  quo  warrnnto,  and  proceed- 
ings b7  information  in  tne  nature  of  quo  warranto,  have  Lhkp 
abolished.  The  relief  formerly  ohtained  by  means  of  eithpr  of 
those  writs,  may  be  obtained  by  action,  where  aa  anpropriate  at- 
tion  therefor  is  prescribed  in  this  acL 
Co.  Prsc.,  I  128. 

I  19»*.  AotloBS  to  be  brsavht  la  tba  aane  ol  tb«  peopl*. 

An  action,  brought  as  preBcribed  io  this  titie,  except  an  action 
to  recoTer  a  penalty  or  forfeiture,  eiptesBly  giTen  by  law  to  a 
particular  officer,  mast  be  brought  in  the  name  of  tbe  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  by  a  private  person,  except  aa  othetwlse  specially  prescribed 
la  this  title. 

3  B.  B.  5GS,  I  18  <a  Bdm.  STS).    See  Oo.  Proc..  I  U3. 

I    19es.   JodVBient    for   coats    mar    be    taken   BBViBst    tbe 

Where  jndgment  is  rendered  or  a  final  order  Is  made,  against  the 
peo3tc,  in  a  cIti)  action  brought,  or  special  proceeding  instituted, 
in  tneir  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
njnst  be  to  the  same  effect,  and  in  tbe  sanie  form,  as  against  a 
[iriratc  indiridnal,  who  brings  a  like  action,  or  institutes  a  liiio 
.ipecial  proceeding,  eicept  as  otherwise  Hpecially  prescribed  bj 
law.  But  an  execution  shall  not  be  iasneU  against  the  people. 
Id.,  1  18,  ata'a-,  Oo.  Proc..  |  SIB. 

I  1988.  Relatarf  irbeB  to  be  Joined  as  wla.liitlB|  comven- 
latlOB   of  ■.ttorsFr-KenerBl. 

Where  an  action  is  lirought  by  the  attorney-general,  as  pr^ 
scribed  in  this  title,  on  tbe  relation  or  information  of  a  persog. 
having  an  interest  In  the  question,  the  complaint  must  allege,  and 
the  title  of  tbe  action  most  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a.  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
RlTe  aatisfactory  secnrity  to  indemnify  the  people,  against  tbe 
oosta  and  exoenses  thereof.  Where  security  ^  so  given,  the 
attorney -general  is  entitled  to  compensation  for  bis  services,  to  be 
paid  by  the  relator,  in  iike  manlier  as  the  attorney  and  counsel  1w 
u  private  person. 

CO.  vnK..  i  434.   e»  H  uvs,  aaa. 

S3S 
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I  IDST.  Comtaf  how  eullected  MsnlnBt  eamor&tlaa  »ma 
anvrnera  of  trsBcUiK. 

Where  final  judgment  Id  an  action,  brouKbt  aa  prescribed  iu 
(liis  titlo,  is  rendcreil  agaitiijt  a  corporatiou,  or  ptnton  claiming 
lo  bv  a  corporation,  the  courl  tuiij  direct  tilt-  costs  to  bo  collecti^d 
by  oiecution  against  any  of  the  persons  cluiminK  to  be  a  cor- 
iwration;  or  by  n'arrant  of  atloohmeut,  or  other  i»roeeBE,  against 
the  penon  of  any  director  or  other  officer  of  the  corporation. 

I  liMS.  Joinder  of  eaauru  of  artloB  asalnat  aame  peraon. 

Where  two  or  more  canaes  of  action  eilst,  in  fnvor  of  the 
l>eople,  against  the  Hume  person,  for  money  due  upon,  or  daiaage« 
(or  the  non-performance  ot,  onv  or  more  conlrnctH  of  the  same 
nature,   the  attorn ef-general   must  join   nil   those  causes   in   one 

I  1»8S.  CoBaolldatloB  of  acttoaa  aKalaat  aewera.!  defcad- 


Heperate  defendants,  claimini;  or  di'fendiag  under  the  same  t...,^ 
ihe  attorney-general  must,  upon  the  request  o(  the  dpfendantsT 
cause  them  to  he  consolidated  Into  one  action;  atid  only  one  UU 
ot  costs  can  be  taxed  against  the  defendaolH. 

f  lOBO.  [Am-d,  1»<94.]  Wbcn  people,  amalclval  corpont- 
Usn,  etc,  Bot  reQolred  to  five  a^enrllr- 

Each  proTision  of  this  net,  re*|uiriri(i  n  party  to  give  security, 
for  the  purpose  of  procnriiig  an  order  of  nrrest,  an  injtinction 
order,  or  a  warrant  ot  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  tnking  any  proeeedinB;  or  allowing  the  court, 
or  a  jndge,  to  rptjnlre  sneh  secnrity  lo  bi>  given,  is  to  he  con- 
ttmed  as  cicludiiiB  nn  nclion  broiieht  by  the  peojile  of  thp  state, 
af  by  a  domestic  municipnl  corporntion;  or  liy  a  public  officer,  in 
behalf  of  the  per>plc,  or  of  such  a  corjiornlion;  except  ivhere  the 
security,  lo  I*  given  in  Bueh  an  action,  ic  Epecli.lly  regulated  bv 
the  proviKion  in  qneftion;  but  in  any  action  iu  which  a  domestic 
municipal  corporation,  or  c  puhlii;  officer  iu  behalf  of  ancli  cor- 
poration, shall  be.  by  the  foregoine  prnviKiona  of  this  section, 
PTcnsed  from  giving  security  on  procuring 'an  order  of  arrest, 
an  order  of  injunction  or  n  wnrrant  of  nltnehment.  such  corpora- 
tion shall  be  liable  for  all  damsges  that  mny  be  so  soslalned 
by  the  opjmsite  partv  hv  reaMin  of  such  order  of  arrest,  attach- 
ment or  iniiinetjon  In  the  same  cnse  and  to  the  sntne  extent  ai 
sureties  to  an  undertaking  would  have  been,  If  snch  an  nndei- 
taklrtg  had  been  given. 

L.  1894,  cb.  TO. 


D,mi,.=db,  Google 


t.  a.  ».  t       STATE  WRITS  GENERALLY.  §B  1991 

TITLBH. 

Bpacikl  proce«dmg*  iiiBtituted  hy  State  writ. 

■  ].  Fmrliksif  ippUcible  to  two  or  more  SUU  irrtti. 

::    Tba  WIN  of  babul  egniui.  to  biiii.'  up  a  pcnun  to  ttttUj. 
I.  TBe  Witt  of  toabCM  wrtHU.  ind  ttu  wHt  o(  certtorBil,  ta  taq 

Into  Ibe  ouM  ol  OeteDilao. 
4.  Tbc  vrtt  of  Dwikdamiu. 
'    — m  writ  of  prohibit  Jon. 


Frovtsitnu  appUaable  to  two  or  more  Staiti  wrttt. 

"  lUSC'  To  be  mder  •«!  oC  coort. 

IM  .  StiU  writ  >t  tne  Ipsunre  oI  the  p»pl«. 

ICM.  B«Utor,  vbu  jolDM  wtib  people;  parllu.  how  itrled. 

ISW.  Fini«  mu  ippeir  b7  ittarDef . 

IMC.  Allowance  to  ba  iDdoned  (Dd  liKuHt. 

l^VT.  FlMl  order:   cvrtala  prooeedliisa  saine  aa  tn   aetlDiia. 

INS.  WkaB  writ  retomable. 

!■».  How  aerTad. 

9000.  Habcai  corpua.  bow  lerreili  feei  and  uDdertakliig,  wbea  c 

9009!  laat  two  •eMIona  qnallfled.' 

9008.  Hoda  at   urTlW  writ,    wbrn   narun   eonwali    hlmaelf.    etc 

30M.  FHKm  eerred  To  obe; 

9006.   Id.;  ■■  to  ce  -' 

90QS.  Time  at  ratal 


'     I  inei.  BtBte  irvtta  CBiimeratFd.    . 

The  writ  of  habeas  corpus  to  bring  up  a  perion  to  tertify,  or 
to  answer;  the  writ  of  bahea-  corpus,  and  the  writ  of  certiorari, 
to  inqiiire  Into  the  cn»iie  of  detention;  the  writ  o(  tnandamna; 
the  writ  o:'  prohibition;  the  wri  of  asHeasment  of  damaKea,  which 
la  Bubatitnted  fw  the  writ  heretofore  known  as  the  writ  of  ad 
qaod  damnnm;  and  the  writ  o"  rertiortiri  to  review  the  deter- 
mination of  an  inferior  tribunal,  whteb  ma?  be  called  the  writ  ot 
review,  shall  hereafter  be  staled,  colli 'ctivei;,  State  writs. 
I  1002.  To  be  iiwdcr  ■«■]  of  court. 

A  State  writ  must  be  isBued  uodei*  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
conrt,  and  is  returnable  before  a  court  of  record.  It  mnet  be 
tuned  under  the  seal  of  the  court  before  which  it  is  retnrnable. 
Where  it  is  retnrnable  before  n  judge  out  of  court,  or  before 
II  body  or  tribnnal,  other  than  a  court  of  reeord.  it  must  be  issoed 
nnder  the  seal  of  the  snpreme  court.  Where  the  sen!  of  the  sn- 
preme  court  is  to  be  used,  as  pi^'iicrlbed  in  this  neetion.  it  may 
b«  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it  U  retomable. 

9  R.  S.  114,  I  74  (3  Bdm.  EM),  em'd. 

f   1903.  9t>te  writ  at  the  ta*(iince   of  (lie  people. 

Where  a  State  writ  is  refinired,  in  an  action  or  specinl  proceed- 

inir,   drll  or  criminal,   to  which   tbe   peonle  are   a  party,   or  in 

which  they  ore  interested,  it  rony  be  awarded  upon  the  appUca- 
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Hon  of  the  attonier-KeiieraL  or  of  the  district-attorney  h«Tiiis 
ChBFce  of  the  action  or  apecul  proceedlOK:  and  the  indoraraient 
of  the  aUowance  thereof  muat  state,  that  it  woa  iMued  on  maA 
an  application. 

3  a.  8.  BT4,  I  77. 

I   IttM.  Rel*l<tr,  irkca  Jolacd   with  peoylei  «■?««.  haw 

■tried. 

A  State  writ  must  be  issued  in  betialf  of  the  people  of  the  ■ 
State;  but  where  it  is  awarded  upon  the  application  of  a  ptirKte 
perMin,  it  most  show  Jhat  it  waa  iamied  upon  the  relation  of 
.1.., 'Pi.„  .« .u i;„f*5!Mt  whom  the  writ 

)  199S.  ParllH  mar  a*pe«r  br  Btt 

The  partipH  to  a  special  proceeding, 

may  appear  by  attorney,  with  like  effec .^ 

In  the  supreme  court:  but  a  return  to  Bucb  a  t 

under  the  hand  of  tlie  defendant,   except  in  a „^   „„cic  h,  m 

otherwise  Bpeeinlly  prescribed  by  law,  or  where  the  cotlrt  or 
Judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  altorney-fteneral  or  the  dlstrlct.Bttomey  does  not 
appear  for   the  people,   the  attorney   for  the  relator   1*   deemed 


0  the  attorney  for  the  people. 


1  IIWO.  AllOTTitaee  to  be  indorsed  and  sIsBed. 

The  presldinB  jndge  of  a  court,  by  which  a  State  writ  la 
awarded,  or  the  judtte  who  allows  such  a  writ  nnt  of  eonrt,  as 
the  case  may  be,  must  sign  nn  allowance  thereof  Indoraed 
thereupon,  stating  the  daje  of  the  allowance. 

2  E.  B.  574.  j  7a,  iQi'd. 

I  lM»r.  FIb>I  ordert  ecrtalB  prooeedlKCw  am.^a  aa  !■ 
aoUana. 

The  Qua!  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  Slate  writ,  Is  styled  a  final  order  The 
proTlsioHF  of  this  act.  relatiuR  to  amendments,  mottona,  and 
Intermediate  oidem.  In  an  action,  are  applicable  to  similar  acta 
In  such  a  special  proceedinj;;  except  where  SDectal  prorlirion 
is  otherwise  made  therein,  or  where  the  proeepdlne'  Is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procednre  there> 

I   IMS.  YVhen  writ  relamable. 

Ricept  where  special  provision  is  otherwise  made  in  this  act. 
a  State  writ  may  be  made  returnable  forthwith,  or  ou  a  (utUK 
day  certain,  as  the  case  requires. 
S  R.  a.  574,  t  7S  <Z  Edm.  MS)- 

I   ie&».   How   seri-ed. 

Except  where  special  provision  Is  otherwise  made  In  thti  act 
a  State  writ  must  be  personally  served.  In  like  manner  as  a 
summons.  isRnPd  ont  of  the  supreme  court;  and  each  proTlalon 
of  this  act.  retflflng  to  the  personal  service  of  such  a  sommona 
opoh  a  defendant,  applies  to  the  service  of  a  State  irrit 
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I  ItOOO.  HabcsH  aar>a>,  hair  asrveAi  feeii  maA  under (kIlIiiv, 
*rbcB  revvlreO. 

A  writ  of  habeas  corpne  cui  be  served  only  by  an  elector  of 
the  Suite.  Where  the  priaoner  is  in  cuatod;  of  a  aheriS,  corooer, 
conatabie,  or  marshal,  the  service  ia  not  CMimpJete,  uuleaa  the 
peraou  serving'  Ihe  writ  tenders  to  the  officer,  the  feus  alloivcd 
bj  law  for  brlDging  up  the  pritoner,  and  dellvera  to  him  su  uuder- 
UtliinK,  with  at  least  one  surety,  in  a  sum  apecified  therein,  to 
the  effect,  tluLt  the  anrety  will  pay  the  eharges  of  carrying  back  the 
priaooer,  if  he  ahall  be  remanded;  and  that  the  prisoner  will  not 
escape  by  the  nay,  either  in  going  to,  remaining  at,  or  returntnc 
from  the  place  to  which  he  is  to  be  talcen.  The  sum  so  Bpccifled 
must  be,  at  least,  twice  the  sum  for  which  the  prisoner  ia  de- 
tained, if  he  ia  detained  for  a  speciGc  sum  of  money;  if  not,  ft 
moat  be  one  thousand  dollars. 
3  R.  B.  ET4.  I  TS,  ■m'd.      Sh  |  SOOT,  nbd.  16.  poM. 

I  XOOl.  Fees  to  persOBi  not  oflleerB. 

A.  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  cuostable,  or  marshal, 
maj'.  In  it*  or  hi*  discretion,  require  the  applicaot,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
iag  op  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
cot  to  exceed  the  fees  allowed  by  Inw  to  a  shPrlff  for  a  ainillar 
service,  must  be  speclBed  in  the  certificate  allowing  the  writ. 

Id.,  I  SI.    Sm  1  Km,  SDbd.  IB.  post. 

I  9002.  LiiBt  tiro  seetlona  qnalllled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  ia  altowed  npon  the  applicatiou  of  the  attorney-general  or 
a   district-attorney. 

Id.,  I  TO,  api'd. 

I  3MMS.  Hade  of  servln*  writ,  when  person  eoneanis  klos- 
>*lf,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari.  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  Barred  by 
delivering  It  to  the  person  to  whom  it  is  directed.  If  he  canOot 
be  found,  with  due  diligence,  it  ma;  be  served  by  IcaviaK  It  at 
the  jail  or  other  place  in  which  the  prisoner  la  confinefl.  with  any 
nitder  ofBcer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refnses 
adtnlttanee  to  the  person  attempting  to  serve  It.  it  may  be  served 
by  affixing  If  In  a  conspicuous  plnee,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  wher(>  the  prinoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  feea 
or  charges  for  bringing  up  the  prisoner. 
Id.,  H  M  and  SI,  Mm-a. 

I  X004.  Person  sei-red  to  ober  Imbeas  corpas. 

A  sheriff,  coroner,  constable,  or  mnrshal.  upon  whom  complete 
servico  of  n  writ  of  habeas  corpns  in  made,  ns  prescribed  in  this 
arttcl«,  must  obey  end  make  retnm  to  the  writ,  according  to  the 
czigeacr  thereof,  whether  ft  Is  directed  to  fafm  or  not.    Any  other 
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perBOD,  Qpon  whotu  Euch  a  n-rit  is  lerred,  having  the  eatitodj 
of  the  individQal  for  whose  benefit  it  was  Issued,  must  ober  nnd 
execute  It,  according  to  the  command  thereof,  wlthoat  reqmriiiic 
atiji^  bond,  or  the  payment  of  any  charges,  eic^t  auch  a*  are 
ipeciBed  In  the  certiBcaie  allowing  the  writ. 

3  B.  8.  ST4.  i  S3. 

{  BOOB.  Id.  I  aM  in  eertlArapLi 

'A  person,  nnon  whom  a  writ  of  certiorari,  leaned  as  prescribed 
in  this  title,  la  served,  must,  in  like  manner,  upon  parment  or 
tender  of  the  fees  allowed  by  law  (or  mnhinc  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceedlnjt, 
to  be  anne]:e(l  tberelo,  obey  and  return  the  writ,  according  to 
the  eiigencj  thereof. 

H.,  I  M, 

I  XOOO.  TlMe  of  retnrntBB  hnbsH  corpiiB. 

Where  a  writ  of  habens  corpus  is  returnable  on  &  day  certain, 
the  return  must  be  made  nt  the  time  and  place  speciSed  therein. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  ot  the  place  of  service,  the  return  most  be  made, 
and  the  prisoner  nmst  he  produced,  within  twenty-four  hoar* 
after  service;  and  the  like  tjme  mnst  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  i  8B. 

I  2007.  PuBlatameiit  for  non-pBrment  Of  «<»ta> 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  mnde  in  a  special  proceedini;  Instltnled  by  State 
writ,  eicept  where  a  peremptory  writ  of  mandamns  Is  awarded, 
after  the  lasning  of  an  alternative  mandamus,  the  person  rcqntred 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  conrt 
awarding  them,  or  of  which  the  Indiie  swarding  them  is  a  mem- 
ber, as  If  the  final  order  was  n  final  jadgment  of  the  conrt. 
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ARTICLE]   BBCOHD. 

Thevritofhabeaaeorptu,  to  bring  up  a  per»<m  to  teitif^. 

D  teRUr:  vbcD  lUomd  tif  coart  1  Jndf*. 


Lluned  bj  Ji 


i  S0O8.  HabMH  porpiiB  to  tentltrt  when  Klloired  %r  ooart 

A  eoun  o(  reconl,  othrr  tbao  a  jngtivreB'  court  of  «  city,  or  * 
jud8«  ol  auch  &  oonrt.  or  a  justice  of  the  supreme  court,  haa 
l>on  er.  upon  the  application  o(  a.  part;  to  an  action  or  special 
pn><.-eFilit]|c,  civil  or  criminal,  pending  therein,  to  isaue  a  writ  o( 
habile  corpna.  for  the  purpose  of  brinfrinK  before  the  court,  a 
prisoner,  detained  in  a  jail  or  priEon  within  the  State,  to  testify 
as  a  witneas  in  the  action  or  special  proceeding,  in  bebnlf  of  the 
applicant.  ' 

3  R.  S.  see.  I  1  (2  Bdm.  BSO).  ani'd.      8m  |  SOU,  post. 

I  200U.  {At>'«,  1S9B.]     Id.)  when  allowed  by  Indvr. 

Such  a  writ  may  alao  be  Isaued  by  a  justice  of  the  supreme 
court,  npon  the  application  of  a.  part;  to  a  apecial  proceeding, 
ciTil  or  criminal.  pendinK  liefore  any  officer  or  body,  antboriEcd 
to  examine  a  witnesa  therein.  In  a.  ease  apccilied  In  thin  iection, 
llie  writ  may  nlao  be  laaned  by  a  county  Jndec  or  a  apecial  county 
jndfre.  renidinK  within  the  eonnty  where  the  officer  reafJea,  be- 
fore nbom,  or  ti.e  court  or  other  body  aita,  in  .or  before  which, 
the   iqMK'ia]   proceedlDg-  is  pending. 

Id.,   t  3:  L.  isec.  cb.  MS. 

I    SOIO.    [Ana'd,    1880.]    U.i    In   avlt   before    Joadee    of    th* 

Such  s  writ  may  ali^o  be  isaaed  by  a  justice  of  the  aiipreme  court, 
upon  the  applicnltoQ  of  a  pnrly  to  nn  action,  pending  tiefore  a 
juatice  of  the  peace.  c>r  in  a  jiikIIcoh'  court  of  a  city,  or  a  district 
conrt  of  the  city  of  Is'cw-Tork.  to  hrinit  before  the  justice  or  court, 
to  he  examiniMl  na  a  witnew,  it  prisoner  confined  in  the  jail  of  the 
county  where  the  action  ta  to  be  tried,  or  an  adjoiniuK  county. 
in  a  case  Hpeclfial  In  this  section,  the  writ  may  alfo  be  litHned  by 
a  eonnty  judev.  or  a  apecial  county  Judce.  residing  within  the 
county  where  the  jostice  resides,  or  the  court  is  located,  or  the 
prisoner  ia  eouGDed.  as  the  case  may  lie. 

Id..  I  4.  ■md;  I,.  I8SS,  eta.  MA, 

f  soil.   lAm'd,  1S8S.]     The  laat   tbrce  iicctlOBB  noaliaod. 

A  writ  shall  not  be  iasucd.  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  ileath.  Nor  shall  it 
lie  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
for  a  felony;  eieeit  where  tl'p  npTilication  is  made  in  behalf  of  the 
people  to  bring  fitm  up  as  a  witness  on  the  trial  of  an  indictment, 
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I  20i:<.   AniillCBtloni   bow  nade. 

An  application  for  a  writ,  mode  as  prescribed  in  eitber  of  the 
tuTegoing  eections  ot  tbis  article,  mast  be  verifled  by  affidBTit, 
and  muBt  state: 

1.  Tbe  title  and  nature  of  tbe  action  or  special  proceeding,  in 
reearil  to  which  the  testimony  ot  the  prisoner  in  desired;  aod  tbe 
court,  or  body  in  or  before  which,  or  the  officer  before  wtiom,  it  is 
pending. 

2.  Tbot  the  tcstimoDr  of  the  prisoner  is  material  and  necea- 
sary  to  the  applicant,  on  the  trial  ot  tbe  action,  or  the  hearing  of 
the  special  proceeding,  as  be  is  sdTiaed  by  counsel  and  verily 
helleieB. 

3.  The  place  of  conSnement  of  the  prisoner, 

4.  Whether  the  prisoner  is  or  is  not  eonflned  tinder  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  be  need  not<Bwear  to  the  advice  of  counsel. 
Id. .11. 

I  aoiS.  Certain  prlsonvFs  to  be  reBiande^ 
The  return  to  a  writ,  issued  aa  j>rescribed  in  this  article,  mnat 
state  fur  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  in  held  liy  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  orioiinal 
charge,  he  must,  after  having  testified,  be  remanded,  and  again 
committed  to  the  prison,  from  which  he  was  taken. 


I  M14.  OScer  to  obey  and  retnm  vrrlt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  nrtide, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
reeliX'lH  so  to  do,  be  forfeits  to  tbe  people,  if  the  writ  was  issned 
upon  the  application  of  the  attomey-jfeneral  or  a  district-nttorner, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
u-as  inxucd,  the  Huni  of  five  htindrMl  dollars.  But  when.'  the 
primmer  is  cnnflncd  under  a  sentence  to  death,  a  return  to  that 
I'ffect  is  a  sufficient  obedience  to  the  writ,  without  prodnclm;  him. 


b,Gooylc 
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ARTICLE  THIRD. 


The  writ  of  habtat  corput,  and  the  writ  of  eertiorari,  to  inquire 
into  the  eaum  of  dttenUtm. 


r  mrtlonrl  nuMta. 


iir   the   writ-. 

A  person  impriBoned  or  reftrnineil  in  bis  liberty,  within  Ihe 
Slate,  for  any  cauHp,  or  iiprm  any  preteiioe.  is  «utitled.  eioept  iu 
one  of  the  cases  specifiwl  in  the  tiext  Bectic)n,  to  a  writ  of  habeas 
con>u'<.  or  a  writ  of  certiorari,  as  premrihed  in  this  artlele,  for  the 
pnrpoHeoriDqiiirinit  into  the  eauoe  of  the  imprison  men  I  or  restraint, 
and.  In  a  ease  prescribed  by  law.  of  ilt>liverine  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issned  and  served uudertbia section, 
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an  the  first  da?  of  the  neek,  commonlr  called  Sunday;  but  it  cau- 
uot  be  made  retorDBble  on  that  day. 
S  a.  a.  B6S,  I  21  (3  SAia.  Ci3}.  im'd. 

I  atttB.  'Wbe*  neither  writ  skall  be  nlloweA. 

A  person  Is  not  entitled  to  either  o(  the  writs  specified  in  the 
last  section,  in  either  of  the  foUowinic  CAiea: 

1.  Where  he  has  been  eommiited,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  iu  a 
case  where  such  courts  or  judges  have  eschisive  jurisdiction  nu(It>r 
the  laws  of  the  United  Stairs,  or  have  acguireil  eKclusive  jurisdic- 
tion by  the  conimpnci'uicnt  of  leeal  proceedings  in  snch  a  court. 

2.  Where  he  hns  been  couifnilted,  or  is  detained,  by  virtue  of 
the  final  judg:nieiit  or  decree,  of  a  competent  trihunal  of  civil  or 
criminal  jurisdiction:  or  the  6nal  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  institnted  for  any  cause,  except  to  punish 
him  (or  a  contempr;  or  by  virtue  of  an  execution  or  other  pruccbs. 
Issued  upon  such  a  judguent,  decree,  or  final  order. 

Id.,  I  2Z,  im'il. 

I  QpplleiLtitiii  foif 

Application  lor  the  writ  miiBt  he  made,  by  a  ivrillen  petltinn, 
signed,  either  by  the  piTson  for  whose  rrlief  it  Is  intended,  or  liy 
Slime  person  in  his  hclialt,  to  either  of  the  following  courts  or 
olficerH: 

1.  The  supreme  court,  at  a  spcctiil  term  or  the  ap-icllate  divi- 
sion thereof,  where  the  prisoner  in  detained  within  the  Judictn) 
district  within  whicti  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  Ktate. 

3.  An  officer  authorized  to  perform  tlie  duties  nf  a  juMiee  o(  the 
supreme  court  at  chambers,  being  or  residinc  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  eity  or  county,  capnble  of  aotinff.  or.  If  all  those  who  ai-e 
capable  of  acting  and  authorised  to  grant  the  writ,  are  alwent,  or 
have  refused  to  grant  it,  Ilien  to  an  officer,  nnthoriied  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,    1   23,    sm'd;    L.    1886,    ell.   »M. 

I  34)18.  Appllcntlon  In  ■uatheF  covntri  Itroof  required. 

Where  application  for  either  writ  is  made  as  prescribed  in  suh- 
division  third  of  tlie  last  seetion,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  reqnire  proof,  by  the  oath 
of  the  person  apilying.  or  by  olher  sudieieut  evidence,  of  the  fact* 
which  nuthorize  him  to  act  as  therein  prescribed:  and  if  a  judge 
in  that  connty,  auiborlzrd  to  grant  the  writ,  ts  said  to  be  incapable 
of  ncling,  the  cause  of  the  incapacity  must  l>e  snecially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 


I  20I».  ContentB  of  petition. 

The  pi'tidon  iniist  be  verified  1 
the  elTcct  thiit  he  believes  it  to  1 

1.  That  the  person  in  whose  behalC  the  writ  is  apolied  for.  la 
imprisoned,  or  restrained  in  his  Ulierty:  the  place  where,  unless 
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It  i«  anknown,  and  the  officer  or  peraon  by  whom,  he  la  ao  Im- 
nriaoDed  or  reatralned,  samiiig  both  parties.  If  tbelr  names  are 
Known,  and  deMribing  either  party,  whose  name  Ib  unkaowu. 

2.  That  he  bus  not  been  L-ommEtted,  and  ia  not  detained  br 
Tiitne  of  aay  judgment,  decree,  final  order  or  proceaa,  apeclfied 
In  aection  2Ul6  or  tfata  act 

8.  The  rauae  or  pretence  of  the  Impriaonment  or  reatralnt,  ac- 
cording to  tile  lieat  Imowledge  and  belief  of  the  petitioaer. 

4.  If  the  Imprisonmeut  or  restraint  is  by  Tirtue  of  a  mandate,  a 
cop;  thereof  mvat  be  aauezed  to  the  petition;  unless  the  petitioner 
aveim,  either,  tliat  br  reason  of  the  removal  or  concealment  of  the 
priaoner  lietore  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  feea  for 
the  eopf  were  tendered  to  the  oCGcer  or  other  person,  having  the 
;:riBoner  In  his  cnatody,  and  that  the  coay  was  rpfused. 

6.  If  the  imprlBomnent  ia  alleged  to  be  illegal,  the  petition  must 
•tate  in  what  the  alleged  iUeguJity  consiets.  (^ee  i  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  tor  the  wilt  ot 
habeas  coipna,  or  loi  Ok  writ  ot  certiorari. 
S  K.  B.  603, 1 ». 

I  itoaa.  When  writ  ^nat  be  BVaBteA)  penallr  for  refaalaa. 

A  eoart  or  a  jndge,  authorized  to  grant  either  writ,  must  grant 
It  without  delay,  whenever  a  petition  therefor  is  presented,  aa 
prescribed  in  the  foregoing  seelions  of  this  article  unless  It  ap- 
|>ears,  from  the  petition  ilaelf,  or  (he  documents  annexed  thereto, 
tliat  the  petitioner  ia  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  sectioa,  a  Judge,  or,  if  the  application  was 
m^de  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeit*  to  the  prisoner  one  tbonsnod  dollars,  to  be  re- 
covered by  an  action  in  lus  name,  or  in  the  name  of  the  petitioner 
to  bis  use. 

Id..  H  M  ud  11. 

I  SMI.  [Am'«,  ISBB.]     Fovn  mt  writ  at  babeaa  oorpsa. 

The  writ  of  habeas  corpua,  Issued  as  preacribed  In  this  article, 
must  be  Bubatantlally  in  the  following  form,  the  blanka  being 
properly  filled  Dp: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"  We  command  jou,  that  you  have  the  body  of  O.  D.,  by  joil 
Impriaoned  and  detained,  aa  it  Is  anid,  together  with  the  time  and 
cnnse  of  ancb  iDiprlaonment  and  detention,  by  whatsoever  name 
the  said  C.  D.  ia  called  or  charged,  before  — — — ; — ",  ("the 
Rapreine  court,  at  a  special  term  or  term  of  the  appellate  divieion 
thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at  on  "   [or 

"  Immediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  yon  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judgea  ")  "  o( 

the  said  court ",  (or  "  county  judtte    ,  or  otherwise,  as  the  case 

may  be,)  "the day  of  ,  in  the  year 

^hteen  hnndred  and  ". 

M.,  I  IT;  I..  ISM.  ch.  tM«. 
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t  S031I.  [Aib'<,  ises.]    Poim  •(  mlt  of  cuUorarl. 

The  writ  of  certiorari,  Issned  as  prescribed  in  tbia  article,  mnst 
be  Bnbstantialiy  in  the  following  form,  the  blaJtfca  beiog  piqperlr 


filled  np: 


Pfople  or  Ibf  State  of  New  York, 


To  the  Sheriff  of,"  etc  (or  "  to  A,  B,"> 
"  We    comniand    you,    that    you    certify    fully    ani    at    lai^e, 

„ ",  ("  the  Kuprome  eourt,  at  a  special  term  («  term  of 

the  appellate  diTlaion  thereof,  to  be  held  ",  or  "  B.  P.,  Jnstice  of 
the  Hupreme  court ",  or  Dthcrwise,  aa  the  caa^  may  be,) 
"  "'  ""  "    tor  "immediately  after  the  re- 

i  cause  of  the  imprisoument  of 


:iJ" 


....   ....  a  wild,  by  whatBoeyer  name  th«  w 

r  charged.    And  have  yon  then  there  this  writ" 
-,  one  of  the  Jnaticea  ",  (or  "judges  "^  *  01 


the  eaid  court  ",  (or  "  county  judge,"  or  otherwiae,  r^ 

be,)  "  the day  of >  ia  the  year  elehteen  bun- 

dred  and  ". 

:  2  B.  B.  e03,  I  2S;  I..  IBM,  Cb.  Me. 
i  3033.  When   writ  rrtnrnalilv  before   another  )ii4r*> 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  jOHtice  thereof,  in  a  county  other  than  that  where  the  perooti 
is  impriKoned  or  coufiti(>d,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any  Judge  authorized  to  grant  It,  in  tlie 
county  of  the  imprisonment  or  confinement. 
L.  ISST,   ch.  210,   I  1   H  Edm.  881).  i 

I  3tOS4.  Wben  writ  anfllcleBt.  ^ 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  aball  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases; 

1.  If  the  person  huTiiig  the  custody  of  the  prisoner  Is  designated, 
either  by  his  name  of  ollicp,  if  he  has  one,  or  by  bis  own  name; 
or,  If  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  serred,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  ia  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  tie  produced  is  designated  by  name, 
or  otherwise  doscrihed  in  any  way,  so  oa  to  be  identified  as  the 
person  intended. 

3  B.  B.  Ee3,  I  29. 

I  20ZS,  When   writ  to  Issae  wltlioat  sppIleatloB, 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
haa  evidence,  in  a  judicial  proceeding  taken  before  falm,  that  any 
person  is  illegally  imprisoned  or  rPstralned  in  bis  liberty,  within 
the  State;  or  whore  any  other  Judge,  authorised  by  this  article  to 
grant  the  writs,  has  efidence,  !n  like  manner,  that  any  person  ia 
thus  imprieoued  or  restrained,  within  the  county  where  the  judge 
resides;  he  must  insiie  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  made. 

M.,  i  aa. 

I  SOIM.  ttetnmt  Its  coatWBla. 

The  person  noon  whom  either  writ  baa  becK  duly  laTed,  Btoft 
state,  plainly  and  unequivocally,  in  his  retom: 
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1.  Whether  or  not,  at  the  time  when  the  writ  w&s  aerreif,  or  at 
anr  time  theretofore  or  thereafter,  he  bad  in  hU  caetody,  or 
nnder  his  power  or  realraint,  the  perBOU  lor  nhote  relief  the  writ 
waa  iMuea. 

2.  If  he  80  had  that  peraon,  when  the  writ  was  Herred,  and  atill 
hsa  him,  the  authoritj  and  true  cause  of  tbe  imiiriBoument  or  re- 
itraint.  Betting'  It  forth  at  length.  If  the  prisoner  is  detained  bf 
rirtne  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be'  annexed  to  the  retnrn,  and,  upon  the  return  of  tbe  writ, 
tfaeorisinAl  must  be  produced,  aod  exhibited  to  thecoDrtorJudge. 
.  3.  It  be  so  had  the  prisoner  at  any  time,  but  lias  transferred  tlie 
tmatody  or  restraint  or  him  to  another,  the  return  mast  conform 
to  the  return  required  by  tbe  second  subdivision  of  this .  aecCion, 
except  that  the  subHtance  of  tbe  mandate  or  otbcr  written  aathor- 
ity  mar  be  given,  if  the  original  ia  nn  longer  in  his  bands;  and 

*  that  tbe  return  mvst  state  particularly  to  wiiom,  at  what  time,  for 
what  ranae,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  iinleta 
he  ia  a  sworn  public  officer,  and  makes  his  return  In  his  offidal 
capacity.  It  muat  he  verifled  by  his  oath. 
3  R.  S.  Baa.  t  S2. 
I  909T.  H>liMB  eofvniti  body  of  (prisoner  to  be  pra4aee4. 

The  perBoD,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  nerved,  must  also  brlnft  up  the  body  of  the  prisoner  In  his 
cnstody,  Acc<»^fn];  to  tbe  command  of  the  writ:  unleso  he  statea. 
In  hia  return,  that  the  prisoner  la  so  sick  or  tnlirm.  that  the 
production  of  him  would  endanger  his  life  or  hIa  health. 

Id..  1  as  tDd  part  of  (  4B. 

I  aOSS.  rvoeeedlBBv  oa  dUobedleaee  ol  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refnsea  or  neglects,  without  anfficient  cause  shown  by  him,  folly 
to  obey  it,  as  prescribed  in  tbe  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  rettirnahle.  upon  proof 
of  the  due  aervice  thereof,  most  forthwith  IsBne  a  warrant  of 
attachment,  directed  generally  to  the  sheriif  of  any  county 
where  the  deiinqumt  may  be  found,  or,  if  tbe  dellnqaent  la  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  peraon 
•pecially  appointed  to  execute  the  warrant,  and  dcsiKnated 
therein;  commanding  Buch  officer  or  other  pernon  forthwith  to 
apnrehend  the  delinquent,  and  hrinic  him  before  the  court  or 
Jndge.  Upon  the  delinquent  being  bo  brought  up,  an  order  must 
he  made,  committing  him  to  clone  custody  In  tbe  jni)  of  the 
connty  in  which  the  court  or  judge  Is;  or.  If  he  is  a  sherifT,  tn 
the  Jail  of  a  county,  other  than  hia  own,  deaipnaf!''!  in  the  ordpr; 
and,  in  either  caee.  without  hein?  nllnwed  the  liberties  of  the 
iail.  The  order  must  direct  that  he  stand  committed,  until  he 
mnkea  return  to  the  writ,  and  rtimolies  with  any  ordnr,  which 
may  be  made  by  the  court  or  juii^e,  In  relation  to  the  person 
for  whose  relief  the  writ  was  lasned. 

HL.  H  M  ■■>'  »- 

I  S09fc  Id.t  preoept  to  bFl>K  up  prlaoacr. 

The  eonrt  or  judge  may  also.  In  Its  or  hia  discretion,  at  the 
time  when  the  warrant  or  attachment  1b  issued,  or  afterwards. 
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[ssue  a  precept  to  the  iberiff,  corrfner,  or  otber  pcnoD,  to  wbom 
tlie  warrant  Ib  directed,  commandlDg  biin  forthwith  to  briiiS 
before  the  court  or  judge  the  person  for  whoHp  benefit  the  writ 
was  granted,  who  muat  thereafter  remain  lu  the  custody  o(  the 
officer  or  perEon  exi'cuting  the  precept,  uutU  dUcburgetl,  balled, 
or  remanded,  as  the  court  or  Judge  dltecta. 
a  a.  a.  nr..  t  no. 

I  ZOSO.  M.t  pon-er  of  oonntr  B>nv  be  e«U«d. 

The  Bbertff,  coroner,  or  other  person,  to  whom  a  warTsnt  of 
attachment  or  precept  a  directed,  as  preacribed  iu  either  of  the 
lEBt  two  BectiooB.  ma)-.  In  tlie  execution  tbt-reof,  cull  to  bis  aid 
the  power  of  the  county,  hb  the  BberiS  mn.v  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

M.,  I  3T. 

I  Z081.  Proeeedlnars  OB  rcttm  of  Iifilieaa  connns. 

The  court  or  judge,  before  which  or  whom  the  prisoner  !• 
bronght  by  virtue  of  a  writ  of  habeas  corpus,  issaed  as  prescribed 
in  this  article,  must.  Immedinlely  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  canse 
of  the  impTisonment  or  restraint  of  the  priwner;  and  mast  make 
a  final  order  *o  discharge  him  therefrom.  If  no  lawful  cause  for 
the  Imprisonment  or  reslraint  or  for  the  continnance  thercot, 
ts  shown:  whether  the oamo  wss  upon  a  cominltairnt  for  an  actnal 
or  supposed  eriminnl  matter,  or  for  some  othf.   cause. 

Id.,  It  S8  and  39. 

I  XOX2.  WkrD  prlBoaer  in  be  reauaded. 

The  court  or  Judge  must  forthwith  make  a  final  order  to  remand 
the  prisoner,  if  it  appears  that  he  is  detained  lu  custody  tor  either 
of  the  following  causch.  and  that  the  time  for  which  he  maj 
leKsllr  be  HO  detnined  has  not  expired: 

1.  Bj  virtue  of  a  mandate  issued  by  a  court  or  a  Jodge  of 
the  United  Stntes.  in  a  case  where  snch  coarts  or  Jodxea  have 
excluaive  Jurisdiction. 

2.  By  Tirtue  of  the  final  Judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
■nch  a  tribunal,  made  In  h  tipecinl  proceedinir.  instituted  for  any 
canse,  eieept  to  punish  him  for  a  contempt;  or  by  ylrtne  of  an 
execution  or  other  process,  Issued  npon  such  a  Judgment,  decree, 
or  final  order. 

3.  For  a  erimlnal  contempt,  defined  in  section  8  of  tbU  act, 
and  Bpeclnlly  and  plainly  chanMd  In  a  commitmenr,  made  T7 
a  court,  officer,  or  body,  haying  authority  to  commit  for  tM 
contempt  k>  charged. 

Id.,  i  40. 

I  X03S.  WIicB  (•  be  Afaeharved  la  etTit  eaaea. 

If  it  appeara  npon  the  return,  that  the  prisoner  is  in  cnstodr, 
by  Tlrtne  of  n  mandate  in  a  civil  cause,  he  can  be  dlacharxed, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  ronrf  which,  or  of  the  twicer 
who.  issued  the  mandate,  has  been  pTcecded,  either  as  (o  mattM*. 

2.  Where,  nithoueh  (he  ortglnsi  imprisonment  was  lawful,  yet 
by  some  act.  omlsnion.  or  event,  which  has  taken  place  afte^r■Idl^ 
the  prisoner  has  become  entitled  to  be  dlBcharged. 
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8.  Where  the  mandate  U  defective  in  a  matter 
required  by  low,  rendering  it  void. 

4.  Where  the  mandate,  althoagb  in  proper  form,  waa  Isaued 
In  a  case  not  alloned  bj  law. 

C.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  det^n  him. 

6.  Where  the  mandate  Is  not  authoriced  by  a  jodsment,  decte«, 
or  order  of  a  court,  or  by  a  provision  of  law. 
2  p.  8.  M3.  I  41. 

I  Z034.  Tlie  IBB*  BectlOB  QaallBcd. 

But  a  court  or  judge,  upon  the  return  of  a  writ  isaued  as  pre- 
scribed in  this  article,  sbnll  not  inquire  into  the  Ipsnlitj  or  jnstice 
of  an;  mandnte,  Judgment,  decree,  or  final  order,  specified  in  the 
last  aectlon  but  one,  except  as  therein  staled. 

Id.,  I  13. 

I  SOSB.  Proceed Iuks  ob  Irremilar  tsommltment. 

If  It  appears  that  the  priaoner  has  been  legally  committed  (or 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  bearing  thereof,  to  be  guilty  of  such 
an  offence,  althoagb  the  commitment  is  irregular,  the  court  or 
Judge,  before  which  m-  whom  lie  is  brought,  must  forthwith 
make  a  final  order,  lo  dlseharge  him  upon  his  Riving  bail,  if  ^e 
ease  Is  bailable;  or.  if  It  is  not  bnilabli',  to  ifmaiid  bim.  Where 
IhiII  Is  given  pursunnt  lo  nil  order,  mnde  ns  preHcribed  in  this 
section,  the  proceedings  are  the  sntnc  ns  iitmn  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  (he  prisoner  Is  entitled 
to  be'  balled. 

Id.,  I  «8. 

I  2036.  M.t  wb«n  priaoner  mBy  be  ooBiBiltted  lo  BBOtker 

Where  a  prisoner  1b  not  entiili>d  to  bis  discharge,  and  is  not 
bailed,  he  must  be  remniidod  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
cnatody.  or  under  whose  roKtraint  he  was.  is  not  lawfully  enti- 
lied  thereto:  in  which  case,  the  order  remanding  him  mast 
commit  him  to  the  custody  of  tbe  officer  or  person  so  entitled. 

Id.,  I  M. 

1  208T.  Oamtoir  of  itrluoarr  peadInK  tbe  proeeedlBsa. 

Pending  tbe  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  tbe  court  or  judge,  lyfore  which  or  whom  the 
prisoner  la  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  bim  in  snch  care  or  custody,  as  hia  age  and  other  drcum- 
atanees  require. 

td..  1  45. 

I  Sl>88.  Moflce  to  pevaoB  iBlereated  Ib  drteBtlOB. 

WHere  it  ap)>earB.  from  the  return  to  either  writ,  that  the 
prl«o.ier  Is  In  i-nsfody  by  virtue  of  a  mnndnte.  an  order  for  hta 
d'HChnrge  shall  rot  be  made,  until  notine  of  the  time  when,  and 
the  place  where,  the  writ  is  relnrnahle,  or  to  which  the  bearing 
haa  been  adjourned,  as  the  case  may  he,  has  hecn  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  mBnner, 
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and  for  Buch  preTlous  leoftth  of  time,  «s  tlie  coart  or  Jadge 
preBcribes,  aa  IoIIowb. 

1,  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
apecial  proce«dlDK,  to  the  person  who  baa  au  interest  in  continu- 
iag  the  impriaoumcut  or  restraint,  or  hiB  attorney. 

2.  In  every  other  cose,  lo  the  diatrjct  attorue;  of  the  county, 
within  which  tht  priKoner  waa  detained,  at  the  time  when  the 
writ  WQB  aerved. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  i> 
giTeo  as  prescribed  iu  the  first  subdivision  of  this  aectton,  be- 
comes a  part;  to  the  apecial  proceeding:. 

£  R.  8,  e«3.  li  M  and  41.  ani'd  bf  L.  1SB7.  ch.  240,  |  S  «  Edm.  881). 


I    2030.    Prlnoner    mar    eontrovcrt   reinrni    proof*   tkcre— 


._  ...s  discharK*^.  Tliereiipon  the  court  or  judge  must  proceed, 
in  a  anrnmarj'  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  ttie  iniprisonmciit  or  detention,  and  to  diapoee  of  the 
prisoner  as  the  Jitstice  of  the  case  requires. 

Id.,  I  *8. 

I  MMO.  ppoeeedlnam    «poB  ■Inkiieaa,  rtc,  of  prisoner. 

Where  the  return  to  a  writ  of  haiM'us  corpus  states  tluit  thf> 
priaooer  is  so  aick  or  Infirm,  that  the  productioD  of  him  would 
endanger  his  life  or  health,  and  the  return  ig  otherwiao  sufficient, 
the  court  or  judge,  if  Hntisficd  of  the  truth  nf  that  atatement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  ic  a 


I  2041.  "Whrn  certiorari  to  laano  oa  applloBtlon  (or 
kalieBB  corpQB. 

Where  au  appUcntion  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  Jndffr. 
upon  the  pelilion  and  the  documcnln  annexed  thereto,  that  the 
cause  or  offence,  for  which  the  party  is  imprisoned  or  detained, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  ■ 
writ  of  habeas  corpus,  as  if  the  application  bad  been  made  for 
the  former  writ. 

Id,,  i  M. 

I  St042.  PpocrediBrji  npon  Ita  rvlurn. 

llpon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  mnat  proceed  aa 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  nartles.  in  support  of  and  against  the  return. 

Id.,  (  ai. 

1   20d3.    Id.)    nben    dlacknrve   to    be   Kranlvdi   wlieK   pra. 

If  it  anjienrs.  that  the  prisoner  is  nnlnwfully  imprisoned  or 
restrained  in  his  liberty,  the  eaurt  or  judge  must  make  a  flna) 
«(4er,  dlacharging  him  forthwith.    If  it  appears  that  be  la  \kw- 
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tally  impriaoned  or  detained,  and  la  not  entitled  to  be  bailed, 
the  coort  or  judge  most  make  ft  final,  order,  diaoilBsinK  tit* 
[troceedluK*. 
3  B.  a.  G«B,  I  SS.  imd. 

I  MM4.  WkVB  Ger(lara.rl  doem  not  prevent  habeas  «orpU. 

Notwitbat&ndinx  a  writ  of  certiorari  has  been  iasued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  It  is  returuable,  ma;  isaw  a  writ  ol  habeaa 
ccffpua.  which  Is,  in  all  roapecta,  subject  to  the  foregoiiiE  proTi- 
Bloiia  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
Judge  refnsea  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  ma;  claim,  and.  la 
entitled  to,  the  writ  of  habeas  corpns,  as  prescribed  in  tUa 
anicle. 

Id.,  1  U. 

I  304S.  B*II  on  oertlora 

If,  upon  the  return  to  a  i 
in  thii  article,  It  appears,  that  the  persan  imprisoned  or  detained 
is  entitled  to  be  balled,  the  court  or  judge  must  tnalie  a  final 
order,  fixing  the  sum  in  which  be  is  to  be  admitted  to  bail; 
apecifying  the  court,  and  the  term  thereof,  at  which  he  is  reqatnd 
to  appear;  and  directing  hU  discharge,  upon  bail  being  given 
accordingl;,  as  required  by  law.  If  sufficient  bail  is  immtdiatelj- 
offered,  the  court  or  judge  must  taLe  it;  otherwise,  bail  may  bo 
given  afterwards,  aa  prescribed  in  the  next  section. 

M..  I  M.  us'd. 

f  a04«.  [Aai'4,  iseo.]    Id.)  by  wbon  and  haw  takea. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  aupreme  court,  or 
to  the  county  judge  or  special  contitj  judge  of  the  county,  where 
the  prisoner  is  detained,  the  jiid^e  muHt  take  the  recognizance 
of  the  prisoner,  with  two  sureties,  in  the  sum  so  6:ted,  condi- 
tioned for  the  appearance  of  the  prisoner,  as  prescribprl  in  the 
OTder.  Bach  person,  offering  himself  as  a  surety,  must  show,  by 
hla  oath,  to  the  satisfaction  of  the  judge,  that  he  is  n  bouse- 
holdpr  in  the  county,  and  woi:th  twice  the  sum  in  which  ho  la 
reanlred  to  be  bound,  over  and  Btrnve  all  demands  ngainst  him. 
It  is  "not  necessary,  that  the  prisoner  sboiiid  appear  In  person 
before  the  Judge,  to  acknowledge  the  recognizance;  but  it  may  be 
acknowledged  by  the  prisoner,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county. 

Id..  I  K,  loi'di  L.  isoe.  Tb.  »W. 

I  MMT.  DiBobarve  of  vrimonrt  balled. 

The  Judge  must  immediately  file  the  recognlfance  with  the  ch>rk 
of  the  court,  before  which  the  prisoner  is  bound  to  appear.  He 
mnst  also  make  a  certificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effect  that  it  baa  been  comnlied  with,  Uoon  pro- 
duction of  the  certificate,  the  prisoner  is  entitled  to  hia  dischage 
from  Impriaonmeut,   for  any  cause  stated   in  the  return  to  too 
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I  24M8.  OrdPF  aabstltated  for  writ  at  dUcksrset  aerTle* 
And  ctf4Hst  thereof. 

Tbe  writ  ot  diecharge  is  aboliHhed.  A  Qiinl  order  to  discharge  k 
prisoner,  made  au  presfHtjcd  iu  tliiij  artiolv,  may  be  eervMl  in  like 
manner  as  an  injimetion  ordtT,  and  «litu  ho  Htrved,  it  may  be 
enforced  in  the  Home  nianner  as  a  fiual  judfiuient  in  a  civil  aclioD. 
Mcept  where  special  proTisioii  for  ite  enforcement  Is  otherwise 
made  in  tltia  act.  Where  sDCh  an  order  directp  a  discharKe.  upon 
Kiving  bail,  the  Berriee  thereof  is  not  couopleto  until  servii.'e  ot  the 
certincBte.  or  other  proof  prescritied  by  law,  showing  that  bail  hss 
been  given,  as  required  tJiereby, 

See  It  eiO  ind  1241.  intF. 

I  X049.  BnforolBV  order  tor  dlaokBrsei  pcnallr.  eta. 

Obedience  to  a  final  order  to  disphartie  a  prisoner,  made  as  jyrr^ 
scribed  in  thii  article,  may  be  enforced  by  tbe  eoart  which,  or  the 
jndge  who,  made  the  same,  by  attachment,  as  for  a  nesiect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  gnilty  ot  snch  disobedience  forfeits,  to  the  prisoner  mg- 

SrleTed,  one  thousand  two  hundred  and  fifty  dollars,  in  additioD  to 
ie  damafces  which  the  Intter  BUBtains, 

Section  ST.  R.  B.,  im-il.      See  |  20%  tou,  and  1  20B1.  port. 

I  XOBO.  'n'kcB  ]»rl*oner  dlsebarsed  mot  to  be  re-laa- 
pHsOBed)  irhen  ke  inBy  be. 

A  prisoner,  who  has  been  dlschnr([ed  by  a  Bna!  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
anicte,  shall  not  be  tiKain  imprisoned,  rratrained,  or  kept  Id 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause.  In  either  of  the  following  cases: 

1.  Where  he  has  been  dtschnrKed  from  a  commitment  on  a 
criminal  chanie;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  cdurt, 
wherein  he  was  bound  hy  rccoRniznuce  to  appear,  or  in  which  he 
has  been  indicted  or  eonvieted  for  the  name  offence. 

2.  Where  he  has  been  dischnrged,  in  a  criminal  cause,  tor  de- 
fect ot  proof,  or  for  a  materinl  defect  in  the  commitment;  ami  la 
afterwards  arrested  on  Bufficient  proof,  and  committed  by  a  lavrfttl 
mandate  for  the  same  offence. 

3.  Where  he  has  been  diBCliarited.  In  n  civil  action  or  Hpe^tal 
proceeding,  for  an  llleKality  in  the  indKtnent,  final  order,  or  other 
mandate,  ns  prescribed  in  this  article;  and  is  afterwards  Im- 
prisoned by  virtue  of  n  lawful  judfrmeut,  final  order,  or  other 
mandate,  for  the  name  cause  of  nrtion. 

4.  Where  he  has  been  disehareed,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtno  of  an  order  of  arrent; 
and  is  nftenvards  taken  in  execution,  nr  other  final  process,  ta  the 
aame  action  or  special  proceeding,  or  arrested  in  another  action  or 
Boecial  proceeding,  after  the  first  was  discOD tinned. 

M..   t  00. 

t  aOOl.  PeuBllr  for  TlolntlnB  tbe  last  iiealUii. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execntion  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowiUKlr 
violaleR.  causes  to  be  violated,  or  aanlsts  in  the  violation  of,  the 
last  section,  he.  or  if  the  act  or  omisfion  was  that  of  a  court,  each 
memlier  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
DKerieved.  one  thousand  two  hundred  and  fifty  dollnrs.  He  is  alMk 
guilt;  of  a  misdemeanor:  and.  nima  conviction  thereof,  shall   be 
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panished  b;  fine.  Dot  excevdlss  odc  UioiiHind  dollun,  or  bj  im- 
prisoDment,  not  excfredios  aix  nioaUu,  or  lif  iwlli  In  ttie  diacieuou 
b(  the  court, 
s  a.  s.  ca.  I  «o  ud  mn  of  |  «^ 

t  ZOSa.  Id-i  for  saBc«a.Uav  prliionar,  ete.,  to  avoid  ivrlt. 


Anr  one,  bfLTiug  in  his  cuBtod;,  or  nuittr  hia  power,  a  pi'mon 
eDtftled  to  a  writ  of  habeas  corpus  or  u  writ  ot  certiorari,  aa  pre- 
■cribcd   in  this   article,  or  a  person  for   nbaite  relief  a  writ  oi 


Ikabeaa  corpus  or  a  writ  of  certiorari  has  been  dul;  issued,  j 
preBciibed  in  this  article,  who,  witb  intent  to  elude  tlie  servioe  oi 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  cnstod;,  or  places  hlta  under  the  power  or  control,  of  another, 
or  n>DC«ala  him,  or  chBogea  the  place  of  his  coDfinement,  is  gniltr 
of  a  miBdemeanor;  and,  upon  eonvictlon  thereof,  shall  be  punished 
■«  Hpecitied  in  the  last  section. 

Id.,   H  B>,  ^  •s'l  TsniaUMCT  OC  04. 

I  S0G3.  U-t  for  aldlBV,  ate. 
A  person  who  knowingly  bbbIsI)!  In  the  violation  of  the  Inst  sec- 
tion,  is  Kuiltj  of  a  mlsdemeaoor:   and,  upon  conTictlon  tnereof, 
ahull  be  punished  as  specified  in  the  last  aectlon  but  one. 

Id..  I  ra. 

I   XOC*.   'Warr»at   to   brlac   a»   wrlsoaor   «bo«t    hmimg   re- 


Wli«re  it  appears,  br  proof  sfltisfaetorr  to  a  court  or  judge, 
antborized  to  grant  eitner  writ,  that  a  person  is  held  In  nnfawful 
confinement  or  custody,  and  that  there  is  n  nood  reason  to  bellere. 


that  be  will  be  carried  oat  of  the  State,  or  suffer  irreparable  Injurj, 
before  he  can  be  relieved  b;  a  writ  of  habeas  corpus  or  a  wm  of 
certiorari;  the  court  or  judfie  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
(nnstable,  or  to  a  person  si>ecially  desitinated  therein;  and  com- 
mandinK  bim  to  take,  and  forthwith  to  bring  betore  the  court  or 
judge,  tne  prisoner,  to  be  dealt  with  accordiuE  to  law.  If  the  war- 
rant la  Issued  by  a  court,  it  must  i>e  under  tne  seal  thereof;  if  by 
«  judge,  it  must  be  under  his  band. 

td..  I<E. 

I  90BS.  '^^en  offonder  to  be   mrremtrd. 

Where  the  proof,  specified  in  the  tost  section.  Is  also  snfBdeut 
to  justify  an  arrest  of  the  person  having  the  priHoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per* 
son,  toT  the  offence. 

M..  I  M. 

I    aWM.   BzeewtlaB   ot   vrnrrsBtt   yroeeeAlnvs   to   rellcTe 

The  officer  or  other  person,  to  whom  the  warrant  Is  directed  and 
delivered,  must  execute  it  by  bringing  the  nrisoner  therein  named, 
and  also,  if  sn  cotcmanded  In  the  warrant,  the  pernnn  who  detaius 
hint,  before  the  court  or  judge  Issuing  it;  and  thereupou  the  per- 
son detaining  the  prisoner  must  mnke  a  return,  in  like  manner, 
and  the  like  proceedings  niitHt  he  Inhen.  aa  if  a  writ  of  habeas 
corpus  bad  been  issued  In  the  first  ii    ' 

Id.,  i  <T. 
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f  20B7.  Id.)  proeeeaiBSa   to  pnnlsk  oBeader. 

If  tbe  person,  having  the  prisoDer  in  his  custody,  ia  brouelit 
before  tbe  court  OF  judge,  bb  for  a.  criminal  offence,  he  is  entitled 
to  tie  ezamlneil,  and  must  b«  committed,  bailed,  of  dischaTged.  by 
the  court  or  Judge,  as  La  oof  criminal  coae  of,  the  same  nature. 

3  R.  8.  ees,  i  SB. 

t  aOBS.  Wken  appeal  mar  ke  talcen  !■  aB«  nader  tMIa 
■rtlcle.  * 

An  npaeal  may  be  taken  from  an  order  refusing  to  gFant  a. 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  ini 
this  article,  or  from  a  final  order,  made  upon  tbe  return  of  such  «, 
writ,  to  diBcharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
Ini^s.  Where  the  final  order  Is  made,  to  discharge  a  prisoner, 
upon  hii  giving  bail,  an  appeal  tberefro:n  may  be  taken, 
before  bail  Is  glTeu;  but  where  the  appeal  la  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bkil  shall  not  be  stayed 
thereby.  Ad  appeal  does  not  lie,  from  an  order  of  the  coart  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  «xcep^ 
as  prescribed  in  this  section. 

BiibaiitDtDd  for  Id.,  I  e».  .  , 

I  ZOOS.  Id.)  bj  people. 

An  appeal  from  a  final  order,  dlsebarglng  a  prisoner  comtnltted 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
.    order,  may  be  taken,  lu  the  name  at  the  people,  by  the  a,ttorjteT- 
general  or  the  district-attorney. 

SaUUlaled  tor  Id.,  ||  TO  aod  11.    8»  ||  IIDS-ISSI,  uta;  ]  tiai.  past. 

{  XOOO.  Prisoaer  ^rho  appeals  aiar  be  adnltted  to  liatl. 

Where  a  prisoner,  who  stands  charged,  upon  a  crimloal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  talie,  an 
appeal  from  a  ilnal  order  dismissing  the  proceedings,  remandtng 
him,  or  otherwise  refusing  to  dlBcharge  him,  made  as  prescribed 
iu  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  tbe  final  order,  must,  upon  sncn  notice  to  the 
dislrict-attomey  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  IBTS,  cb.  e«3,  put  of  I  1  (»  Edm.  104}. 

I  30ai.  [Am'd,  180S.]    Id.)  reooBBlaaaee,  cte. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  diyislon  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  ol*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  la  taken,  or  by  the  county  judge  of  the  coonty  In  which 
the  order  whs  made.  Iti  nil  other  respects,  the  proceedings  are  the 
same  as  preacribed  in  this  article,  where  It  appears,  upon  the  re- 
nim  of  a  writ  of  certiorari,  that  the  prisoner  la  entitled  to  be 
admitted  to  bail. 

Id.,  part  ot  I  1;  L.  189E.  <b.  MS. 


•3«  Id  tiM  •rlslBaL 
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I  aova.    [An'd,  ises.]      Id.j  on  appeal  to  ooart  of  appealji. 

Where  a.  priBoner,  who  Btandi:  charged  with  an  offence,  speci&ed 
fa  the  leat  tectlon,  has  perfected  an  appeal,  to  the  court  ot  appeals, 
from  a  final  order  of  the  aopreme  court,  affirming  an  order  re- 
(lUing  hia  diHcharge,  or  reveraillK  an  order  grantiiig  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taJiea,  or  a  judge 
tbereof,  must,  upon  his  application,  admit  htm  to  bail,  aa  pre- 
•crlbed  in  the  laat  aectiou;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a,  term  of  the  appellate  division  ot  the 
sapreme  court  from  which  the  appeal  ie  taboo,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

U  isn,  eh.  era,  inn  of  l  l.  ini'd;  L.  1880,  ch.  Ha. 

I  XoaS.  OiutadT  of  itrlsoner  antll  be  ■!««■  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  preacribed  Jn  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  aherifF  of  the  county  in  which 
he  then  Is,  until  he  is  admitted  to  ball,  aa  therein  prescribed;  or. 
It  he  does  not  give  the  requisite  bail,  notil  the  time  to  appeal  has 

the  conrt,  made  tl 
I  SOM.   [Am'd,   1890.]    R««oCBiaBBe«i  TBlld    for  adJonrBcd 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
diJVoaition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  giceu  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  In  the  same  deputment;  and  thereafter  to  each 
ancceaatve  term,  until  such  an  order  or  direction  is  made.    The 

Erisoner  is  bound  to  attend  at  each  auccessivc  term  of  the  aopel- 
ite  division;   and   the   recognizance  is  valid   for  hU  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 
,     L.  ISK.  cb.  MS. 

I  ZOVB.  Pcnaltr  (or  rntamtiig  copT  of  prooejiB,  eto. 
An  officer  or  other  person,  who  detains  niiy  one  by  virtue  of  a, 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, aud  tender  of  his  tees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  U 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 
BkUod  TZ.  R.  S..  im'd. 

I  Boae.  AppIleatloB  of  tbla  article  to  otber  wrlta  of 
ftabcas  eorpna, 

Kxcept  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
Tisions  of  this  article  apply  to  and  regulnte  the  proceedings  Qpon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  conrt  or  a  judge,  to 
grant  snch  a  writ,  or  to  proceed  tberenpon,  by  statute  or  the  com- 
mon law,  mast  be  exercised  In  conformity  to  this  article,  in  any 
case  therein  provided  for. 

Bvetlso*  n  tad  7B,  R.  8. 


...Gooylc 


r 


gg  SM7-ag  H&NDAHD6.  c.  IS.  t-  :3,  >.  4 

AltTICLB   FOVBTa. 

T/iewrit  o/ fluntdamiM. 

Sm.  2007.  Kind*  of  writ;  bow  ilteniitlTs  wilt  (DiDtad. 
awg.  When  writ   (rmoteil  »t  lyeclil   Irrai. 

aow.  Irj,;  »t  lerm  of  tae  sppeliute  diviiion  o(  to*  iBprciDe  cowt. 
30T0.  Wli«  pcnmptorT  mnDuaiuii*  to  Inn*  la  lint  tnitiBC*. 
BOTl,  AltenntliB  writ;    how    leriMl. 

WT3,  It/tuni  a?  dcmuntir  »  llist  niit. 
ao;4.  RMnrn;  bow  mads. 

atyrel  content!  oC  BUeriuttre  wilt;  deniDircr  Uenta. 

aOTS.  Further  retura   nnuot  be   nmiwlled;   demumr  !•  ratatm. 

aom'.  AppUcatlos  of  certain  provldona  or  ehaptar  alxtb. 
aoei.  aarrln  ot  DoUc*  ot  filloc  nturn  and  demurrei. 
aORIi.  Suli«iiaeiit  proceedlo^  the  aame  ■■  In  an  aetloo. 


I  WMT.  Klada  ot  writ)  how  altematlve  writ  vrKBto*. 

A  writ  of  mandnmus  is  either  alternative  or  peremptorr.  The 
alternatlTe  writ  mny  be  granted  upon  an  affidavit,  or  oUiet  writte 
proof,  showing  a  proper  case  therefor;  and  either  with  or  wlthoDt 
previous  notice  of  the  application,  hh  the  court  Ihinka  proper. 

I  aoes.  [Am'd,  ISMI.]    Wken  writ  craaled  nt  ■peolal  4«nB. 

Except  where  spocisl  provision  therefor  ia  otherwlae  made  in 
this  article,  a  ivrit  of  maudamnB  can  be  eranted  onlj  at  a,  apedal 
term  of  the  tnpreme  court,  held  within  the  Judicial  district,  em- 
bracing the  count;,  wherein  an  isaue  of  fact,  joined  npon  an 
alternative  ivrtt  of  mandamiu,  is  tiialtle,  aa  pteacribed  In  tlila 
article. 
u  isse,  cb.  MS. 

I  sow.  CAB'd,  1R»B.]  Id.)  Bt  tem  at  tk«  •ppellat*  dlvt- 
■loB  of  the  BiipreKac  eoart. 

A  nrit  of  mfiiiilaniiiH  ma;  be  granted,  at  a  term  of  the  appellate 
divlaion  of  the  aupreme  court  only,  directed  general);  to  anj 
Judge  holding,  or  to  hold,  a  Bpeeiol  term  of  the  snm^  court,  or 
directed  to  one  or  more  Judgen  of  the  aame  court  named  tberein, 
in  any  esse  where  Biich  n  writ  nm;  be  ixfupd  out  of  the  anpreu* 
court,  directed  to  nny  other  court,  or  to  a  Judge  thereof.  Siich  a 
writ  can  be  prnnted  only  nt  a  term  of  the  appellate  divisioo  Of 
the  Judicial  depnrtrapnt  cmhracinc  the  county,  wherein  the  action 
ifl  triable,  or  toe  special  nroeeeding  la  broiiehf.  In  the  coorae  ot 
which  the  matter  soucht  to  l>e  enforced  br  t^e  mandamni 
ortglnnted.  unless  that  term  in  not  tn  re-'H'on:  In  which  case.  It  m*j 
be  grnnled  nt  a  term  of  the  nppellote  diviniou  of  nn  adjoining 
judi^I  deparlnicnt. 

hJSTS.  cb.  70.  [«It  of  i  1  <»  Bdm    BIG);  L,  ISSB,  ett.  MS. 
EM 
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I  SOTO.  [Am'd,  1S9S.]  When  peremptorr  BBn^SBiaB  to 
|UB«    In    flrst   iBBtoaee. 

A  ^reiiii>turr  writ  of  maadamiiB  jaay  b«  iaaned,  in  tbc  first 
instuu(.-v.  wherv  ibe  applitiuit'ii  tight  to  the  maudamua  depends 
tnlf  ui>ou  (lUestiuuB  ot  luw,  and  notice  of  the  aiipticHtiou  has 
UvD  givea  to  a  judice  uf  tLc  court,  or  to  the  curiioruiiuu,  board, 
•r  oiber  bodr.  o^i<;er,  or  other  persoa,  to  nbich  or  to  whom  it 
■  directcMJ.  The  notice  must  Le  BiTv<-d,  at  leant  fight  dajs  before 
the  api>lioa1ion  ia  heard;  unl<-G8  n  nhorliT  time  ia  prescribed  by 
■u  ordi^r  to  show  caase.  mnde,  where  the  applicntion  Is  to  the 
•^i-ciiil  term,  liy  the  court,  or  a  judee  thereof;  or  where  the  appli- 
eitioD  ID  to  the  appellate  diviaios,  by  the  apiiellate  diviaion,  or  « 
jiistict.*  of  the  appcllnte  illviainn  of  that  judicial  department.  In 
>uch  n  caac  the  application  must  he  (oiiuded  upon  atlidaTita,  or 
<nh«-  »»pitten  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  l>e  served,  consials  of  three  or  more  members,  the  notice 
ar  order  to  show  cause,  an  1  the  papers  upon  which  the  application 
is  to  be  made,  may  be  siTved,  as  prescribed  in  the  next  section 
for  servicv  of  an  alternHtlve  writ  of  maudamua.  Kzcept  as  >re' 
scribed  iu  this  section,  or  by  special  provisioT^  .if  law.  a  per- 
otaptory  mandamus  cannot  l>e  issued,  nutil  aa  alternative  man- 
damus baa  been  issued  aud  duly  served,  and  tbe  return  day 
tbercol  has  elapsed. 
I^  IBM.  ch.  940. 

1  2071.  AltematiTe  mitt  kow  asPTed. 

An  alternative  writ  ol  maudamua  mnst  be  served,  by  sbowinf 
the  original  writ,  and  delivering  a  copy  thereof,  to  tbe  person  to 
be  served.  Where  It  is  directed  to  a  court,  or  to  the  Judge  or 
judges  of  a  conrt.  It  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judee  or  indgOB  of  the  coort:  except  that, 
where  the  court  conaislB  of  three  or  more  Judgea,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  la  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  niuHt  he  made 
apou  a  majority  of  the  memliers  thereof,  unlens  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
afficor.  appointe<'  pursuoni  to  law;  In  which  case,  service  upon  him 
is  sufficient.  Whirre  the  writ  is  to  be  served  u;>on  a  corporation, 
icrvice  thereof  may  be  made  upon  any  officer,  upon  whom  s  sum- 
moDS,  issued  out  of  the  supreme  court,  may  be  aervcd.  Where 
one  or  more  of  th-  persons,  npon  whom  to  maKe  service,  ns  pre- 
■crilDed  In  this  tection.  cannot,  after  dne  diligence,  hi.-  found,  the 
exhibition  of  the  originol  writ  may  be  dinpeniied  with,  and  eer- 
vice  may  be  made  npon  him  or  Ihem.  ns  pretwribed  by  law  for  the 
service  of  a  Eummons.  inBtied  out  of  the  supreme  court. 

I  aOTZ.    [Am'd,  1800.]    'Writi  kaw  retaraable. 

An  alternntlTe  writ  must  iii>  made  retarnable  twenty  dnya 
aner  the  servlc*  thereof,  at  the  office  of  the  clerk  of  the  county, 
desifmafed  therein,  in  which  an  itwue  of  (act  joined  thereupon  is 
triablr.  A  peremptory  writ  mnst  ^e  made  n'tomalile  nt  a  KT>ecial 
term  or  a  term  of  the  api"'ll«le  division  of  the  piipreiiie  court, 
deslenjifcd  therein,  to  which  application  for  tbe  alternative  writ 
might  have  lieen  made. 
I.  IMS   -*.  W«. 


g  XUra.  Retnrn  or  demni'rer  to  flrst  writ. 

Where  the  flriit  writ  of  maDda.muB  baa  bocn  duly  BerTCdi.  & 
return  must  be  muiie  to  the  shiui,',  hh  therein  requiK-d,  ualesa  it 
U  an  alteraalive  writ,  and  a  demurrer  thereto  is  taken,  [a 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
WBa  Berved,  mar  be  punished,  upon  the  appllcatioa  o(  the  people 
or  of  the  relator,  Tor  a  contempt  of  court. 

2  n.  B.  586,  f  M  (2  Edm.  ««),  ura'd.    See  1  Hm.  poM. 

1  20T4.   [Am'd,    1803.]    Bclnrn,  how  made. 

The  return  to  aa  Blternative  writ  of  mBnilamns  must  be  aniiezed 
to  a  copy  of  the  writ;  uud  must  be  tiled,  in  the  office  of  the  clerk, 
where  it  Is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  ti  peremptory  writ  of  mBodamuB  mnst  be  likewlae 
annexed  to  a  copy  thereof;  and  must,  before  the  ezpira,tian  oC 
the  first  day  of  the  term  at  which  It  is  returnable,  be  either 
delivered  in  open  court,  nr  filed  iD  the  office  of  the  derk  of  the 
county  wherelD  the  term  la  to  be  h^d, 

L.  188C.  ch.  S4a.   Be«  ||  20T2  iDd  20TS,  >ncc. 

f  207K.  HotloD  to  aet  aside  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  <»  aet 
aside  upon  motion,  for  any  matter  inTolTing  the  merits.  A 
motion  to  set  aside  such  a,  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  maodamoB,  or  to  aet  aside 
the  serrice  of  either  writ,  mn«t  be  made  at  a  term,  wh«eat  tbo 
writ  might  have  been  Kranted. 

I   ZOre.  Conlrnla   of  slteraiillTe   writ)  demarrer   thercta. 

The  statenent,  contained  in  an  alternative  writ  of  maDdamu. 
of  the  facts  constituting  tbe  Kripynnce,  to  redreas  which  It  Is 
iMued;  the  Joinder  therein  of  two  or  more  such  itrieTanceti;  and 
the  command  of  (he  1^Tlt.  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  Uie 
facta  constituting  a  esiiae  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  Judgment  thereupon. 
The  person,  upon  whom  tbe  writ  Is  served.  Instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  Is  return- 
able, a  domurror  to  the  wrtt;  or  be  may  file  a  demurrer  to  a 
complete  statement  of  facta  contained  in  the  writ,  as  constitntlng 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  bo  thus  taken,  in  a  caae  where  a  defrad- 
ant  may  demur  to  a  complaint,  or  to  a  cause  of  action  separatflr 
stated  In  a  complaint,  aa  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  20TT.  PoFU  and  eontents  of  retora. 

The  provisions  of  chapter  sixth  of  this  act.  relating  to  the  fono 
and  contents  of  an  answer,  containing  denials  and  allesatlaiis 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclaim  contained 
theretn,  apply  to  a  return  to  »n  alternative  writ  of  roandamDS, 
showing  cause  agaiiiEt  obeving  the  command  of  the  writ.  For 
the  pnrpoiie  of  the  apjilicntion.  each  complete  statement  of  facta, 
Assigning  a  cause  why  the  command  of  the  writ  ODght  not  to 


be  obeyed.  Is  regarded  ub  b  sep&rate  defence^  and  must  be  tepor 
ratply   stated,   and   nambered. 

See  H  ^BS,  490.  BOD  tad  Vtl,  uite. 

I    aOTS>    Varther   zetmrn  ojisaot  be  comiialled)  dsMaiiM 

A  person,  who  has  made  a  retura  to  an  alternatire  mandsma^ 
cBoaot  be  compelled  Ii>  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  atate- 
mect  of  facts,  therein  aepaxately  asaUcaed  sa  a  cauae  for  disob^- 
ing  tlie  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

I  aOTB.  !■>■«  of  nuiti  iTken  It  »rlaeii. 

An  isaae  of  fact  arises  upon  a  denial,  contained  in  the  retanv 
«f  a  material  oliegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  In  a  return:  unless  a  demurrer  therettt 
i«  taken.  Where  the  peo|de  or  the  relator  demur  to  a  complete 
statement  of  facta,  separately  asaignecl  as  cause  for  dlsobeyins 
the  ctHnmand  of  tne  writ,  an  issue  gl  loct  arises,  with  respect 
to  the  remainder  of  the  return. 

Sm  I  SM,  lat^ 

I    aOSO.   AppUeatloH    of    «ertattt    0r«TlBli>BB    of    ekapM* 


no  pleadlngi  are  allowed,  except  as  preBCribed  in  the  foregoinft 
■eenons  of  this  article.  The  proTisiona  of  title  second  of  chapter 
rixth  of  this  act  apply  to  the  writ  and  the  return :  except  that  it 
is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  wlthont  epeclal  application  to  th«  court,  or  atricken 
ont  a«  sham. 

I  9081.  flcFvlcc  «f  nottoe  of  flllnx  retarB,  aafl  demarrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  mnat  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof-  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demorrer  must  be  served  upon 
the  attorney  for  the  d^endant,  within  twenty  dayi  after  thn 
MTTice  of  inch  a  notice.  Where  the  defendant  demnrs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
.1..  -^ .._  .1. T — J  jl,g  relator,  within  the  timn 

I  aosa.  flabaevaeat  proaecdlsKS  tfte  same  as  IB  an  a«tl««- 

Bzcept  as  otherwise  expressly  prescribed  in  thla  act,  the  pro- 
ceedings after  Issue  is  joined,  upon  the  facts  or  upon  the  law,  arp, 
in  all  respects,  the  same  as  In  action;  and  In  each  provinlon  of 
Uila  act,  relating  to  the  proceeding  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  retum.  and  th* 
demurrer  are  deemed  to  be  pleadings  In  an  action;  and  the  final 
order  is  deemed  to  be  a  final  judgment,  and  mar  be  entered  and 
docketeid.  and  enforced,  with  respect  to  such  parts  thoreof  ae  are 
not  enforced  by  a  peremptory  mnndamua,  as  a  flnal  judgment  In 
»B  letloii.      Bnt  before  the  final  order  can  be  docketed,  or  an 
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execution  iMUcd  thercnpou,  &u  enroHiQent  must  be  fileil  theTeupoa, 
aa  a  judgmi^nt-roU  iu  au  action.  l''or  that  puriiutH:,  llii;  ultirk  must 
attach  [ugetber  oiid  tile  lu  bis  ottiee,  a  certitieU  coyy  vt  Uie  tiuul 
Older;  tht  ivrit  aud  the  return,  or  copies  thereof;  together  witii 
the  same  iMpera,  which  Are  required  by  law  to  be  Incorporatetl 
into  a  judguieDt-roll  iu  an  actiou.  Wbere  the  liual  order  is  in 
tavur  of  the  people  or  the  relator,  it  muitt  award  a  tiereuipioi? 
mandamUB,  to  be  rortbnitb  isBued. 
3  a.  B.  teo,  i  se  loa  pan  dC  f  s;  u  Edm.  euej;  co.  Pcdc..  i  4Ti, 

I  SMS.  laane  at  tact)  how  trlBble. 

An  Issue  of  fact,  jolued  upoa  an  altcrnntiTe  writ  of  mandamtl^ 
inuBt  be  tried  by  a  jurj,  sh  if  it  was  an  issue  joined  in  an  actioa 
Bpecified  in  section  IMi8  of  this  act;  unless  a  jury  trinl  is  waiTed, 
or  a  reference  is  directed  by  consent  ot  parties.  Where  the  writ 
was  Issued  upon  the  relntion  of  a  private  person,  tbe  relator  or 
Ibe  defendant  is  entitled  to  a  rerdict,  refiort  or  declBioa,  where 
be  would  be  entitled  thereto,  if  tbe  issue  was  Joined  in  an  action, 
brought  by  tbe  relator  against  the  defendant,  to  recover  dan»- 
ages  for  making  a  false  return. 

I  20H4.    [Am'd,   H^DSO    Id.)   where   triable. 

Au  issue  of  fact,  joined  upon  an  alternative  writ  of  mawlainiis. 
granted  at  a  special  te^rm  of  the  supreme  court,  ils  triable  in  tbe 
cownty,  n'berein  it  1b  alleged  in  the  writ,  that  the  material  facta 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact.  Joined  upon  an  alternative  writ  of  mandamus, 
BTanted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determinea  the  judicial  department 
wherein  tbe  application  for  the  writ  must  be  made;  unless  tbe 
appellate  division  directs  It  lo  be  tried  in  another  county  ot  the 
same  Judicial  department.  Upon  the  trial  of  an  issue  of  fact, 
jolued  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
OF  decision  muat  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  ttke  special  term,  ma 
the  case  requires. 
U  IBSS,  cb.  Mt. 

I  9068.  lAm'A,  18M.]  Issue  ot  law  vfion  Keaeral  («r^' 
■isBllaiBiiat   bDw  aad  vrtaere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamas. 
granted  by  tbe  appellate  division,  must  ix-  tried,  and  the  find 
order  tbereupon  must  be  made,  by  tbe  appellate  division. 

L.  ]8e^  tit.  M6. 

I  ZOfUJ.    [Aui'd,  l|iiOe.]    Cost*. 

Where  an  alterndlive  writ  of  mandamus  has  been  issued,  coets 
may  be  awardinl,  as  In  au  action;  except  that,  upon  making  a 
final  order,  the  eonis  are  in  the  discretion  uf  tbe  court.  Where  «n 
spplicstlou  fur  o  giereuiptory  writ  of  mandumuH  is  Krnuted  or 
denied,  without  a  previous  alternative  nieDdHiiius.  coMts  unt  ex- 
ceeding Hfly  diillHrH  and  ilisbursemeuls,  may  Iw  awni^led  lo  ^ther 
party,  as  u^n  a  motion. 

tBtCL^Ml'vW*  '*™'"-"*''   l-MM.«ti.M»,18  (*BdBl.«M)i   1.  UM,  ch.  gn.    iB 
I  30NT.  [Ani'd.   1K9IS.1     Apppsln. 
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riooilr  UsBned,  must  be  taken  as  from  a  final  ord«'  made  In  a 
sptuiul  proceeding.  Ac  appeal  iiotu  a  final  order  made  upon  an 
alleroative  mauUBiaue,  muut  bo  tuktu,  an  an  appeal  frotn  a  judg- 
ment; aud  eaeli  piovisiou  of  law,  relating  to  au  appeal  from  a 
judgment,  either  to  the  appellate  dlriaiun  or  to  the  coan  oC  ap- 
peals, IB  applicable  thereto.  But  where  am  appeal  is  taken,  as  pre- 
vcribed  In  this  aeetion,  Iroui  ati  oriitc  of  tile  uppellatc  division, 
granting  a  peremptory  mandamuu,  made  upoa  an  original  appli- 
cation, or  from  a  tiual  oider,  maUe  upon  an  alternative  munJaiuua, 
granted  at  the  appellate  divisioD,  the  execntlon  of  the  order  ap- 
pealed from  Bhall  not  be  stayed,  except  b;  the  order  of  tbe  same 
appellate  diTialon,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  Justice  reqnirea. 

L.  ISBS,  cb.  IT4,  I  3  (4  Edm.  688)1  !>  UM,  cb.  STO,  )  1  <«  Edm.  SSQi 
1..   18»,   cb.  »M. 

„uE<c  _  .c>.>uu  >..»  >^<.o  ^ou..  to  an  alternative  writ  of  man- 
damus,  issned  upon  the  relation  of  a  private  person,  tbe  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  most 
HlBo,  if  tbe  relator  so  elects,  award  to  Uie  relator,  against  the 
defendant  wbo  made  tbe  retnm,  the  same  damages.  If  any,  whicb 
the  relator  might  recover.  In  an  action  against  that  defendant,  for 
a  false  relnrn,  Tbe  relator  may  require  his  damages  to  be  as- 
sessed npon  the  trial  of  an  isBue  of  fact,  if  the  verdict,  report,  or 
decision  is  in  his  favor.  Where  be  is  entitled  to  a  Saal  order,  for 
any  other  eause,  he  may  require  them  to  be  assessed  as  In  an 
acttOD.  Such  an  assessment  of  damages  bars  an  action  lor  a 
false  retnm. 

3  R.  B.  5Sr,  H  01  ■»]  BS  (3  Edm.  60S),  im-d. 

)  eBlitrBem«Bt 

'  The  proceedings  npon  a  vrit  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doln^'  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  fn  an  action,  tq-  an  order  made  by  a  jndge  of  tli« 
conrt,  bat  »ot  by- any  other  officer.  Where  the  writ  was  granted 
at  a  term  of  trie  appellate  division,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  tbe  appellate  division  of  the  same  depart- 
ment; aud  where  notice  has  been  given  of  an  aoplicntion  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
conrt,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
whj  a  mandamus  should  not  issue,  a  stay  ot  proceedings  shall 
not  be  granted,  before  the  hearing,  by  sny  conrt  or  judge. 
Id..  I  (W,  ain'd.    ftH  L.  ot  1BT3.  I  8;  T'.  1MB.  cb.  MS. 


-.  1  pnbllc  offlcer.  board  or  other  bod.v,  commanding  bim  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
provision  of  lew,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body.  have,  ivithoat  just 
excnae.  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court.  Iiealdes  awarding  to  the  relator  bis  damsges  and  costs,  aa 
preacTihed  In  this  article,  may.  in  tbe  ssroe  order,  impose  a  fine, 
not  vxesedlnc  two  hundred  and  fifty  dnilnrs.  nnon  the  officer,  or 
ppoD  each  nwinlwr  of  tlw  board,  who  bai  M  refuaed  or  mifiacM. 
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Tbe  Gne.  n-hen  colleol*^,  must  b«>  paid  into  tho  treatiurj  at  the 
State:  and  the  payment  thereof  bars  any  action  lor  a  penalty-, 
incurred  by  the  person  so  fined,  by  reason  of  hta  refusal  or  iteglecc 
to  perform  the  duty  to  enjoined. 


D,mi,.=db,  Google 


PROHIBITION. 

ABTICLB  E-IFTB. 

The  writ  of  prohibititm. 


t  proemOlnft;   CDlarfCDK 


I  2O01.  Kinds  of  writ)  kow  Branled. 

A  writ  of  prohibition  ii  either  alterD&tiTe  or  absolDte.  The 
Blternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  abowiiis  a  proper  case  therefor,  and  either  with  or 
without  previous  uolii.'e  ot   the  appUeatiou,   as  the  court  thinlu 

a  B.  S.  B8T,  I  61  (3  Edm.  eOB).  ain'd.    B«  I  20«T,  uU. 

I  aowk  'WbsB  writ  VTBBted  at  apselal  tena. 

Except  where  apeoial  proTielon  therefor  is  otherwise  made  In 
this  article,  an  altematlTe  writ  of  prohibition  can  be  granted 
aolr  at  a  special  term  of  th?  court.  In  the  supreme  court,  the 
special  term  must  be  one  hi'ld  within  the  judicial  district,  em- 
bracing the  county,  wherein  tbe  action  is  triable,  or  the  special 
proceeding  is  brought,  in  thf>  courxe  of  which  the  matter,  •onxht 
to  be  prohibited  by  the  writ,  originated. 
I.  187S,  <di.  70,   i  1;   na  I  SMM.   toU. 

I  20S8.  [An'd,  I8»a.l  lO-i  lir  (be  appellate  dlTlsIan  of 
tko  ■■prfrskc  coart. 

An  sltematiTc  writ  of  prohibition  may  be  Rrantcd  at  a  term  of 
the  ai^iellBte  diTislon  of  tne  supreme  court  only,  directed  wnerall^ 
to  any  Jadge  holding,  or  to  hold,  ft  special  term  of  the  samei 
conrt,  or  directed  to  one  or  more  jtidges  of  the  eame  court, 
named  therein,  in  any  case  where  inch  a  writ  msy  be  lasaed  out 
of  tbe  BQpreme  court,  directed  to  nny  other  court,  or  to  a  Judge 
tbereol.  Such  a  writ  can  I>e  grouted  only  at  the  ti?rm  of  thg 
appellate  division  of  the  judiclnl  depart ment.  embrnclng  the 
county,  wherein  tbe  action  is  triablf>,  or  tbe  special  proceeding  is 
brought.  In  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  orifrinatpd,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  seaflinn;  In  which  cnne.  tt 
may  be  Branted  at  a  term  of  the  aiq>el]ate  dlvLelon  in  an  adjoiniog 
Judicial  department. 

I-  wn.  III.  TO,  f  1,  un'di  L.  ISSS,  A.  »M.    Sm  f  SOeo.  iDta. 


writ  of  prohibition  ennnot  be  issupri.  until  nn  Blternatlve  writ 
has  been  inmed  and  duly  served,  and  the  return  day  thereof  has 
riapMed.    The  alternative  writ  must  be  directed  to  the  cotirt  la 
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wbich,  or  to  the  judge  before  wbom,  and  also  to  the  party  In 
whose  favor,  the  proceediiigB  to  be  reBtrained  were  takea,  or  arc 
about  to  be  taken.  It  must  conniaad  the  coort  or  judge,  and  also 
Uie  part;,  to  deeiat  and  refrain  from  aaj  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  lie  particalar 
matter  or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuiug  the  writ;  aud  also  to  show 
cause,  at  the  time  when,  and  tiie  place  where,  the  wnt  la  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  anj* 
further  proceedings  m  that  action,  special  proceeding,  or' matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  l^al 
objections,  upon  which  the  relator  founds  bis  claim  to  relief. 

L,   18T8,   cb.   TO,  I  ei,   In  pirt.    See  |  ZOIS,   low. 

I  SOOD.   fAm'd,  18»S.]    Id.)   when  returnable |  how  mtr-rc*. 

The  writ  must  bo  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  firat 
day  of  a  future  term,  therein  spedSed,  nt  which  application  for 
the  writ  might  haye  been  made.  Where  it  Is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department^  adjoining  that 
wherein  the  matter  originated,  it  nay,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  divisitHi  oE 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  bj  law  tor  the  aerv- 
ice  of  an  alternative  writ  of  maniiamtu.  A  copy  of  the  papers, 
upon  which  it  was  graoted,  must  be  delivered  with  each  copy  of 
the  writ. 

I,  snd  put  df  I  4)  I  9071.  intei  U, 

I  2096.  [Am'd,  189K.1    Aheolnte  Triit  tan«a,  nnleu  retara 

Where  the  alternative  writ  ha*  been  duty  served  upon  tl»e 
court  or  judge,  and  upon  the  party,  the  relator  Is  entitled  to  aa 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  pnrjraae. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  mnrt 
be  either  delivered  in  open  court,  or  fifed  in  the  office  of  the  derk 
of  the  county  where  the  writ  is  retumsble.  Where  the  par^ 
mahes  a  return,  the  court  or  judge  must  also  make  a  retnm.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  Issuing  the  writ  A  return  to  an  d- 
temative  writ  of  prohibition  cannot  be  compelled  In  any  other 

L.  18Se.  cb.  MO. 

I  aOftT.  I>eaal  OliJeatlanB,  how  tolceni  cotton  to  «uah  a« 
■et  aalde  vrrll. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  Involving  the  merits.  An  ob- 
jection to  the  legal  sufficiency  of  the  papers,  upon  which  the  wtit 
was  granted,  may  he  taken  in  the  return.  A  motion  to  quash  an 
absolute  writ  of  prohibition,  or  to  set  iside  an  alternative  writ, 
for  any  matter  not  involvlnir  the  merits,  mtist  be  made  at  a  tern 
where  the  writ  might  have  been  granted. 

■h  I  30TS,  inta. 


...Gooylc 
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1  9008.    Retnra    br   wtrtri   proeeedlns*    wkea    k«   adopt* 
JndKe'a  rctnrii. 

A  retam  to  an  alternatiTe  writ,  when  made  by  >  party,  moat 

be-  verLHed  by  hia  amdavit,  as  required  for  the  Tcrilication  of  a 
pleading  in  ■-  court  of  record;  uDlesa  It  cuDsiste  only  of  objections 
lo  (he  legal  autliciency  of  the  papeca  upon  whlcb  the  writ  wa* 
(raDted.  Where  the  party  uDiieH  with  the  court  or  judge  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  returu,  an  in- 
■trunienl  in  writing,  aubecribed  by  him,  to  the  elfect  that  h« 
adopts  It,  aod  relies  upon  the  mattera  therein  contained,  BB  Buffi- 
deat  cause  why  the  court  or  judge  should  not  be  restrained,  ea 
mentioned  Id  the  writ,  he  is  thenceforth  deemed  the  sole  detend- 
ant  in  the  special  proceeding;  except  that  where  a  floal  order  la 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  iDDBt 
be  directed  to  the  purty,  and  aliH>  to  the  court  St  Uie  judge, 

ScctloD  et,   R.  S.,   BD         Sm  i  2083,   U1&. 

I  XOOO.   [Am'd,   1800.]    Froccedlna-n  after  return)  trial   bT 

Pleadings  are  not  allowed  upon  a  writ  0(  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  la  not  then  disposed  ot,  it  raay  be  brought  to  a  hearing, 
upon  notice,  at  a  BUbse<iuent  term.  It  must  be  heard  at  a  term 
of  the  ap[>eilate  diyislon  in  the  same  judicial  department,  or  at  a 
special  term  held  In  the  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  cffidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  conrt  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  In  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  tasnee 
of  fact,  joined  In  an  action  triable  by  the  court.  Where  such  a 
direction  ia  given,  the  proceedingB  must  be  the  same,  as  upon  ths 
trial  of  issues  so  joined  In  an  action. 
3«HoD  «4.  R.  8.,  uu'd:  I.  MM,  cb.  M«. 


award  an  ab«ointe  writ  of  prohibition;  and  It  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
In  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
bibition  absolnte  Issues,  be  vacated  and  annulled.  The  writ  of 
canaultation  la  abolished.  Wbere  a  final  order  Is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,- and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
aa  if  t^e  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  and  disbursementB,  may  be  awarded  to  either 
party,  «i  opon  a  motion. 
Scctkm  03,  M,  «S.  R.  B.,  im-d. 


I    SlOl.    [Am'd,   18SS.]    App«Bl. 

A  final  order,  mode  aa  prescribed  in  the  last  section,  can  be 
reviewed  only  by  appeal.  Where  the  order  was  made  by  the  ap- 
pellate dlTlsion.  the  eiecution  of  the  order  appealed  from  shall 
■ot  be  stayed,  except  by  an  order  made  at  a  term  of  the  appdiata 
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ttiviaioii  in  the  same  department  upon  such  trems*  as  to  aecuiity, 

or  otherwise,  sa  justice  requires 

ShL.  tB3,cli.n.  IS;  UK.IVn.utoi  L.IMB,cIuMi. 

I  SIM.  [Am'd,  1S9B.I  8t«r  of  prooHdlOBit  •nlariaKnit  mt 
tUa*. 

The  proceedings  upon  ti  writ  of  probibition,  granted  st  a  spe<-ial 
term,  rahj  be  stajed,  and  the  time  for  making  a  return,  or  for 
ddng  any  other  act  thereupon,  as  prescritied  in  this  article,  may 
be  enlarged,  as  in  an  action,  bF  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  Ihe  writ  w«h 
granted  at  a  term  of  the  appellate  dlrisioD,  an  order  stAyiag  the 
proceedings,  or  enlarging  ibe  time  to  matte  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  judictkl  depart- 
ment within  which  the  writ  is  returnable;  ana  where  nolire  hfta 
been  fflvea  of  an  application  for  a  prohibition  a,t  a  term  of  the 
appel&te  division,  or  an  order  has  been  made  to  show  cause  at 
such  term,  why  a  prohibition  should  not  issue,  a  slay  of  proceed- 
ings shall  not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

•BointhttorljIniiL 
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abbe8bm3:nt  of  damages. 

ABTICLB    SIXTH. 


•    The  writ  of  asaeaament  of  damageM. 

;.  nog,  writdaOBsd. 

not,  ippUcBilDD  thentor. 

tun.  WMn  made  br  ■tiomaT-gmsnl  or  dlRrlcit-atuinur. 


iixS.  Jurr'to  be  iwoTD. 

ail.  JonM make iDnulili 

Iiu!  OoDrt  mar  sx  ulde  loquiiit 


I   Z103.  lA'rlt   dettned. 

The  writ-  heretofore  known  us  the  writ 
Khnll  hereiifler  be  pfylcd  the  writ  of 

I  ai04.  AitpllFutlsa  thpretor. 

WtacaeTer  the  goTeruor  of  the  Static  in  authorized  Ijf  law.  to 
tnke  poBseaaioD  of  iiuy  real  property  witbiu  the  State,  for  the  um 
of  the  people  of  the  Stute.  and  he  eanuot  agree  with  the  owner 
or  owue/a  thereof  for  ItH  parrbaae,  he  may  eauise  application  to 
be  mniie  tw  the  Hiipreme  court,  at  a  Hjiecia!  ferni  thereof,  for  « 
writ  of  assessment  of  damages,  whieh  'must  be  granted  neeord- 
insly- 

«fi.S.9ffi,iM(:Kdoi.«1CI). 
f    SIOS.    'WIi*!!    BiBde    l>r    sttorner-areuerBl    or    dlKtrlct- 

The  attorney-general,  or  distrii:t-attorney  of  the  county  in 
whieh  the  real  property  is  situate<l,  must,  when  the  goTemor  so 
direoiM.  make  the  appliention,  in  the  name  of  the  governor;  and 
mUHt  L'ouiluct  the  subiUHiueut  proceed ings.  under  the  goTeruor'ii 
direction. 

I  2in6.  Writ:  *o  whoin   directed. 

Tlie  writ  must  be  directed  Xo  the  sheriff  of  th^  eount.v  in 
whioh  tbe  real  property  tu  be  taken  is  aituated.  UDleaB  the  court 
direefa  the  dami^ies  fur  tbe  taking  to  l>e  assessed  by  a  jury  »f 
another  county;  in  which  cane  the  writ  must  be  isnued  to  thi- 
Hheriff  of   the   county,   from  which   the  jury   la  dirueted   to   1m- 

U..»anollM,UB'd.   BmH ion  aadum. ante 
I  B107.  Conteuln    vt    nrlt. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
tike  certainty  as  Is  rtxiulred  in  a  ciimplalnt  in  an  action  of  eject- 
ment. It  must  command  the  sbcrlfT.  to  whom  it  Is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  comity,  nualified  to 
apt  a«  trial  jurors  in  a  court  of  record,  whether  tbe  owner  or 
owaera  of  the  real  property,  or  any  of  them,  will  enetalD  any 
567 


g§  2106-11  ASSESSMENT  OF  DAMAGES.        c.  16,  t.  3,  ».  e 

(lamBses  by  the  takioe  thereof,  for  tbe  nee  of  the  p«vle  at  tbe 
glate:  and,  jf  »o,  the  amount  tbcn-of;  and  that  he  retora  tiie 
writ  to  the  supreme  court,  without  delay,  wiUi  the  linHim  g£ 
the  jury  thereupon. 

I    B.    S.    BB8,    I   07. 

I    Z108.    Hollce    at   esecntlon. 

The  sheriff,  immediately  after  the  deliTerf  of  the  ^rft  to  him, 
must  give  noliee  o(  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  b;  publiBblnK  the  notice,  once  in  each  week, 
for  at  least  three  BuecesfiiTe  weeKS,  in  a  newipapec  printed  lU 
bis  county. 

Id.,   t  88. 

I  ZJOO.  [Am'd,  IBOS.l    Jarri  h*w  pr«e«red.  ~ 

The  BhcrifF  must  noliry  twelve  men  of  his  counlj,  qualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  apccilied  in  the  notice.  Bach 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  tena 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  doly 
notified,  bis  atteadance  may  be  compelled  by  attachment,  and  pru- 
eeediugs  may  be  taken  against  him.  and  he  may  be  panished  there- 
upon, by  the  supreme  court,  as  where  a  jnror  duly  notified,  tallB 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
appearing:  or  he  may  adjourn  the  proceedincs,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compellins  his  attendance. 

Id.,   part  of  I  eS;  L.  ISBfi,  cb.  M8. 

I  2110.  Jaror  to  lie  sworB. 

When  a  jnir  has  l>een  procured,  the  sheriff  mnst,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  dilifcently  inquire 
concerning  the  matters  specified  in  the  writ  and  will  Kive  a 
true  Terdlct.  according  to  the  best  of  his  judgment,  without 
favor  or  pnrtialify. 
I    Romitrider  of  id.,  J  69. 

t  am.   Jury  to   make   iBqalBltlon. 

After  being  sworn  as  prescribed  in  the  last  section,  the  jury 
must  Tiew  all  the  real  property  dciiorilMHj  in  the  writ,  and  con- 
sider the  value  thereof.  The;  may.  in  the  discretion  of  ft 
majority  of  them,  hear  anch  testimony  as  may  be  offered  l^ 
any  person  appearing,  respectinK  the  value.  They  must  tberenpon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  inry  mtlrt 
assess  separately  the  yalne  of  encb  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  If  a  mslority  of  them  think  proper 
80  to  do.  If  they  cannot  agree,  after  »  reasonable  time,  the 
sheriff  may  discharge  them,  and  publish  a  new  notice,  anj 
procure  a  new  jury.  When  the  jnrors  hnve  agreed,  they  mnst 
make  nn  inrintsilion.  stating  the  sum  to  be  paid,  by  the  peot>Ie 
of  the  Slate,  f.ir  txking  each  difltlnet  parcel,  or  the  whole,  as  the 
ease  requires.  The  inquisition  must  be  signed  by  each  Jnror, 
and  by  the  sheriff;  and  the  sherifF  mnst  immediately  thereaKeF 
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flLfl  the  Inquisftloti  and  the   writ,  with  bii   return  to  the  writ, 
in  tli«  offii-e  lit  tbe  clerk  of  tbe  count?  in  wbich  the  real  pr<q>ert7 
la  situated. 
2  K.  B.  Me.  i  Tft 

I  SllZ.  Kotlce  o(  nnpllealtoH  to  conrt  thereupon. 

Within  three  monUiB  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  as  prescribed  ia 
the  last  section,  the  attorney-general,  or  district- attorney,  having 
charse  of  the  proce^dinic,  muKt  cause  to  bo  published,  a  notice, 
directed,  generally,  to  all  the  owners  ond  persons  interested  In 
the  real  properW;  describing  the  property,  in  general  concise 
tcmis:  Etating  wben  and  where  the  writ,  return,  and  inguisitioni 
were  filed;  and  requiring  the  iM^rsons  notified  to  show  cause, 
at  a  special  term  of  the  supremo  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  tbe  inquisition  should  uot 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inqaisition 
should  not  be  set  aside.  Tbe  notice  must  be  published,  at  least 
once  In  each  week,  for  three  successive  weeks.  In  a  newspaper 
printed  in  the  county,  and  also  in  the  newstfaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  lie  published. 

1  2113.  Court  ninr  act  nstde  Inqalnlltoii. 

At  the  time  and  place  specified  in  fhc>  notice,  the  court  must 
examine  into  tbe  iii<juisitlun,  and  hear  such  allegations,  and 
affidavits,  or  other  written  proofs,  as  mny  be  presented  in  bebalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  tbe  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inqniaition  is.  In  any  respect,  eTcesalTe.  un- 
just or  otherwise  materially  defective,  It  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  thnt  another  writ  issue,  or 
another  ingnisltioD  be  taken,  to  supply  tbe  defects. 

2  R.  S.  KSS,  I  Tl.  am'a. 

■  3114.  Order  OB  eonllriBlBB  InQnlaltloB. 

If  It  appears  to  the  court,  thaf  the  writ  has  been  duty  eiecuted, 
an  order  must  be  made,  and  entered  in  the  office  of  the  cleric 
of  the  county,  in  which  tbe  real  property  to  be  taken  is  situated, 
declaring  that  tbe  people  of  the  State,,  upon  paying  Into  court 
tbe  atnonnt  of  the  damages  asseosed  by  the  inquisition,  shsll 
be  entitled  to  an  absolute  estate  In  the  real  property  described 
in  tbe  writ,  and  In  tbe  appurtenaucee  belonging  thereto. 

Id.,  t  TE.  imd.    Bh-  I  2118.  not. 

I  211R.  Stale  trcmiarer  to  v^y  4anaaKcs,  «t«.,  to  vovrrnor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  In  the  tronsury.  appro- 
priated for  that  purpose,  sufficient  money  to  psy  the  dnmages 
asKexxed.  pnrsusnt  to  the  foregoing  provisions  of  this  article, 
Bod  the  costs  and  expenses  of  the  proceedings. 

Id.,   I  73.   «Bi-|J;    I   B.    a.    ITO,   ITT,    |  1    (1   Edm.    JJO.    ITT) 

I  ms,  Goveraor  to  tr^T  daniaKcii  Into  court. 

Immedialelj'  after  the  receipt  by  the  govprnor.  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
mnst  pay  It  into  court:  and  thereupon  the  absolute  title  to  tbe 
real  property  so  to  be  taken.  tos{s  tn  the  people  of  the  State. 

toll  17!.  __ 


in    tl 
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I  Slir.  [Aa^d,  uas.]     iMTestBrat  at  w*avr  ••  laM. 

If  an  mpplioatioD  for  the  monrj  paid  into  mart  is  not  aad^ 
I  pTPaCTii.^   ID   the  DPit  •et-tiou,   Kithin  nxij   dara  kfUr  the 
»>Drt,  the  appellaie  dirisioD  of  Ibe  •api«ae  court 

__    , al    AffULnmtat,    maj  proTide,    by   ordira,   tor    tbe 

iDTmtm^iit,  Duder  tlie  direction  of  tot  cnort,  of  the  mooef,  and 
Of  the  luterFat  to  arise  thorefrom,   in  permaiieiiL  aecnritie^   for 
tbe  b«nt-Gt  of  the  ownera. 
3  K.  a.  MS.  I  74,  iBd;  L.  IMS,  cb.  M& 
f  211M.  [Am'4.  IWH.]    How  •bMlaeA  hr  elalHSBt. 

A  p«rBoo  clalmiDX  to  hare  bf>cii  an  owner  of  or  intnested  tn, 
thi>  prdpertr,  ivhirD  it  wai  ao  taken,  may  present  to  tbe  'SppiHlBte 
divikiou  of  the  kupreme  court,  at  a  term  thereof,  held  In  ibe  jn- 
diclnl  department  embracing  the  conntj,  ivberein  the  pn^>ertx 
b  altualt'tl,  a  pi'litioa,  prafiiiK  for  the  parmeni  to  him  nf  tbe 
whole  or  anr  pnn  of  the  mouey  ao  paid  into  court,  or  of  tbe 
locone  rcmainiijg  nuioveatcd,  or  both;  or  for  tbe  transfer  to 
him  uf  the  whole  or  any  part  of  tbe  Eectirilies,  in  wbi.:h  it  hAa 
been  Inveatcil.  Tbe  conrt  mnat  tberenpon  take  anch  meaaarea, 
oa  It  deema  proper,  to  aicertiLin  tlie  riKbta  and  Interetta  of  tbe 
petitioner,  and  of  all  other  peroooB,  who  trore  ownera  of  or 
loterealcd  In  the  property,  or  who  are  peraoonl  representatives, 
or  heirs,  of  owners  or  persona  eo  interested,  and  to  canse  notice 
of  the  application  to  be  (riven  to  those  persona;  and  It  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
BCTpral  pi-rsons  entitled  thereto,  In  accordance  with  tbe  rights 
aod  Interi-sts  thus  nacertaincd, 

U.,  I  ID  BDd  ^rt  of  t  7*.  tia'a  and  canKlldaCed;  L.  ISM,  eb.  MS. 

I  alio.  TaklBs  lABda  br  the  Dnlted  States. 

When  the  Iccifilntnrc  of  the  State  consents  to  the  taking  ot 
any  rciil  property  within  the  State,  for  tbe  nse  of  the  people  ot 
the  TInlte<!  Htatea.  a  writ  of  aasessment  of  damages  may  be 
Ismied;  and  the  proceedlriKH  thereupon  mnat  be  in  accordance 
with  tlio  proyihions  of  this  article;  eicept  that  the  nrplic.tion 
for  the  writ  miiHt  be  made,  and  tbe  subsequent  proceedings  most 
lie  conducted,  by  tlie  attorney  of  the  United  States,  for  the 
district  embracing  the  couuty  wherein  the  real  property  ia 
•liuatcd. 

Id.,  I  TS.  imd. 

B70 
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C.  le,  I.  2,  ft.  7        CERTIORARI  TO  REVIEW. 
ARTICLE   SBTBNTH. 

The  torit  of  certiorari,  I 

S*e.'31S0.  Cm»t»  nhere  wril 


21*8!  Id,:  to*c™u'i»»ei'onl7.''*    o  ce    » 

I  2120.  Caa»  irhcre  mlt  na.7  Uanc. 

The  writ  of  cprtiorari  rcnuloted  in  this  artiple,  except  tbe  writ 
•p*cified  in  Heclion  2124  of  thia  set,  is  iasred  to  reTiew  the  deter- 
mination o(  a  body  or  officer.  It  can  be  isiiued  la  one  of  the  fol- 
lowinK  eases  only; 

1.  Where  the  right  to  the  writ  is  eipresaly  conferrcil,  or  the 
isaue  thereof  is  expressly  authorized,  by  a  ptati:te. 

2.  Where  the  writ  may  be  issued  at  eommon  law.  by  a  eourt 
of  general  jnrisdirtion,  and  the  rif-ht  to  the  writ,  or  the  power  of 
the  conrt  to  issue  it.  is  not  expressly  taken  away  by  a  statute. 

I2IZI.  Casca  wkere  It  ennnat  iBiaue. 

A  writ  of  certiorari  cannot  be  iRBued.  to  review  a  detorminntion, 
made,  after  this  article  token  effect,  in  a  civil  action  or  special 
proceedinK,  bj  a  conrt  of  record,  or  a  Judge  of  a  court  of  record. 
8«  H  issa  ud  I3fiT,  ilio  I  2.  ante. 

I  3133.  The  Mime. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  b^  issued,  in  either  of  the  following 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  rifhls  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  de termination  can  be  odeiiuatelj  reviewed,  by  an 
appesl  to  a  court,  or  to  some  other  bnd^-  or  officer. 

3.  Where  the  body  or  officer,  muking  the  determination,  is 
expressly  authorized,  by  statute,  to  reheat  the  mntter,  upon  the 
relator's    application:   unless   the   determination    to   be   reviewed 

BTl 


CBRTIOBARI  TO  REVIEW. 


I  3128.  [Am'd,  IHM.I    When  iHsed  from  Biipreaie  oonrt. 

A  writ  of  certiorari  can  be  issued  oDly  out  ot  the  Bnpreme 
court,  except  in  a  case  where  another  coDrt  is  expreialr  aatfaor- 
iied  b;  statute  to  issue  It. 

L.    IBM.   cti.   »M. 

I  Z124.  When  from  nnothcF  court. 

Any  court  of  record,  exercising  jarlsdictlon  of  >d  appeUate 
nature,  may  issue  a  writ  ot  cf^rtiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  Aied  by  tbe 
court,  and  designated  in  the  writ,  for  tbe  purpose  of  sap^7in|r 
any  diminution,  variance  or  other  defect,  tu  the  record  or  otfa^ 

ipers,   before   the  court   issuing   the   \    '      ' 


pa] 


. requires  tbat  the  defect  should  be  snnplled,  and  adeqaatc 

relief  cannot  be  obtained  by  means  of  au  order. 
3  B.  &.  BBS,  I  4G  (2  Bdm.  e£]).    Bee  {  12IS,  ante. 

I  Sias.  LilmltatloB  ot  tine  for  review. 

Subject  to  the  provisions  of  the  next  section,  n  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  tie 
reviewed  becomes  Gnal  and  binding,  upon  the  relator,  or  the 
person  whom  be  represents,  either  in  law  or  in  fact. 

I  Size.  [Au'd,  ISOS.I    Id.)  In  enae  of  dlMbllltr. 

The  appellate  division  of  the  snprenie  court  may  grant  tbe 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  (he  time  when  tbe  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  npoa 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 

L.  ISeS,    i^h.  B4a.     Bee  ]  SOBI,   nDtE. 

I  21XT.  [Am'd,  ISM.]  ApplleaUott  lor  wrlti  where  nnd 
bow  made. 

An  application  for  the  writ  roust  be  made  by,  or  in  behalf  of. 
a  person  aggrieved  by  the  de^ermioatioa  to  be  reviewed;  must 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  hy  other  written  proof;  and  mnst  show  a  proper 
case  for  the  issuing  of  tbe  writ.  It  can  be  granted  only  at  a 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
tern:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court 

L.  IMT,  cb.  SSO.  I  IT  (4  Gam.  Ml):  L.  18H».  cb.  »4e, 

I  S13S.  WTien  notice  neceasarri  seFTiee  thereof. 

Until  provision  is  made,  In  the  general  rules  of  practice,  for 
requiring,  or  dispenning  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made. 
may.  In  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  It  Is  necessary,  mtittt  be  served,  with  copies  of  tbe 
Bt9 
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IHipers  upon  which  the  oppllcatioD  ia  to  be  made,  upon  the  bodr 
or  oiucer.  whose  delermiuiLtion  is  to  be  reviewed,  or  apoD  audi 
other  perBon  aa  the  court  directs,  as  prescribed  id  thiB  article 
for  the  service  oF  >  writ  of  certiorari.  The  aerTice  moat  be 
made,  at  least  eight  days  before  the  appllcatioD,  ualeis  the 
court,  by  au  order  to  show  cause,  prescrlbeH  a  shorter  time. 
Where  notice  is  giveu,  the  peraoa  served  ma;  produce  altidavits 
or  other  writtea  proofs,  upou  the  merits,  lu  Ukipusitiou  to  uie 
applicatloD- 

I  2ia9.  To  trlioin  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination Is  tu  be  reviewed;  or  to  any  other  person  having  the 
cnstody  of  the  record  or  other  papers  lo  be  cpriilied;  or  to  both, 
ir  neceseary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than^  a,  court,  it  au  actiuti  would  lie 
against  the  board  or  body,  in  its  associate  or  offii^iul  name,  it 
must  be  directed  to  the  board  or  body,  by  that  uautei  otherwise 
it  must  be  directed  to  the  uiembera  thereof,'  by   thL'ir  names. 

t  3130.   Mode  ot   service. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  niode  of  service  thereof,  are 
^Ten  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  bis  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion. It  must  be  served,  upou  each  officer  or  other  person,  to 
whom  it  ia  so  directed,  or  npoa  the  coriwration,  m  the  same 
manner  as  a  summons  in  an  acliou  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  tno  eubdivisiona  of  this 

2.  Where  It  ia  directed  to  n  conrt,  or  to  the  JDdgCB  ot  a 
o>urt,  having  a  clerli  appot&tnj  pursuant  to  law,  service  up<m 
the  conrt,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  u  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribe)} 
in  aeclioD  2071  of  this  act.  for  service,  npOD  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

S«  I  sort,  ante;  £  R.  8.  002.  |  eS  (2  Bdm.  S3l>.  >«)  S  K.  9.  S99.  |  <G 
tS  Edoi-  «21). 

I   21S1.    Stay   of   prtHwedlOKB. 

Except  as  prescribed  in  this  section,  a  writ  oC  certiorari  does 
not  stay  the  execution  of  the  de term inaf ion  to  bp  reviewed,  or 
nfTecC  the  power  of  the  body  or  officer,  (o  which  or  to  whom  it 
[a  addresaed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
crelion.  and  upon  snih  terms,  as  to  the  security  or  otherwise, 
as  inslice  requires,  direct  by  a  clause  In  the  writ  or  by  a 
Bepnrntc  order,  that  the  execution  of  the  dcterminatinu  he 
Bfnyed.  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.     A  bond,  undertaking,  or  other  aacnrity.  given  to 

Rrocure  such  a  ainy.  is  valid  and  effectual,  nceording  to  its  terms, 
I  fBvor  of  n  rerson  beneficially  intcrcBted  in  upholding  the  iV- 
termtnation  to  be  reviewed,  who  is  ndmittPd  nsn  party  to  the 
(iprctal  proceeding,  as  prescribed  iu  section  2137  of  this  act._ 
(  SISS.  When  snd  where  writ  retBmalile. 
A  writ  of  certiorari  mnet  be  made  retnmahle.   within  twenty 
days  after  the  service  thweof.  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  eiipreme  court,  it  muat  be  made 
returnabJe  at  the  oitice  of  the  clerK  of  the  conuty,  ileHigUMtwl 
therein,  n-berein  the  deteruiiiiation  to  be  reviewi-d  was  luaili;;  and 
if  the  count;,  deelgnated  iu  tbe  writ,  ia  not  the  proper  couDt7,  tli« 
coart,  upoD  motion,  may  amend  the  writ  acuordiuifly.  Thereupon 
sU  papers  ou  file  must  be  transferred  to  tbe  cl^rk  uf  tbe  couutj, 
where  the  writ  ii  made  returnable  by  the  amendment. 

See  [  £138,   post. 

I  2133.  Snbueqnent  iiPoi^eedlBBra  ma  tn  KB  actios. 

After  e.  writ  ol  certiorari  baa  been  iBi<ui.HJ,  the  limp  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  tbe  cause,  in  relation  lo  any  ouLt- 
tcr  not  provided  for  in  tbls  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  tbe  xame  court,  and  triable  in 
ihe  couDty  where  the  writ  is  returnable. 

i  Uia4.  Rpti 
The  clerk,  ,    

person,  upon  whom  n  writ  of  cortiornri  Is  served  aH  preecribed 
in  sectioD  2130  of  this  act,  must  mnke  and  annex  to  tbe  writ,  or 
to  tbe  copy  thereof  served  uiion  bim,  a  return,  with  a  tranacript 
auiieied,  and  certified  by  him,  of  the  record  or  proci'edings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  In  the  ofBee  where  the  writ  U 
returnable,  according  to  the  command  thereof. 
3  R.  8.  DOB,  H  4S  and  4a  (3  Edm.  621). 

I  ZISG.  m.i   hair  conpelledi   Ice*  fop  maklnir. 

If  n  return  is  defective,  the  court  may  direct  a  further  return. 
An  omisHioD  to  mnlie  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  nn  order  for  a  further  return,  may  be  punithcd,  as 
a  contempt  of  the  court.  But  a  judi:e  or  clerk  ahall  not  be  thaa 
pnnished,  unless  the  relator,  before  the  time  when  the  retnm  is 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  tbe  copies  of  papers  required 


I  2130.  Itl-t  nfter  tcFin  of  offlt-e  eiiilFed. 

A  writ  of  certiorari  msy  be  ismied  to,  nnd  a  return  to  a  writ  of 
certiorari  may  be  made  by,  nn  officer,  whnse  term  of  office  has  ex- 
pired. Rncb  an  officer  msy  be  puniBhed  for  a  failure  to  make  a  re- 
turn lo  the  writ,  as  required  therphy;  or  lo  make  a  further  retnm, 
as  required  by  an  order  for  that  purpose. 

I  2137.    [An'd,  ISM.]     'When  tblrd  peraoa  nwr  <•«  broncbf 

Upon  tlie  application  of  a  person,  specially  and  beneficTally  in- 
terested in  upholding  the  determination  to  be  reviewed,  the  court 
may.  in  its  discretion,  admit  bim  as  a  party  defendant  la  tb* 
special  proceedings,  upon  encb  terms  as  justice  requires.  And  a 
term  of  the  appellate  division  of  the  supremo  court,  at  which  tbe 
cause  is  noticed  for  hearing,  and  ts  placed  upon  tbe  calendar,  mnv. 
In  a  proper  caie,  direct  that  Dotice  of  the  peadeney  of  tbe  special 
proceeding  be  ^Tea  tft  any  person,  in  anch  a  manner  bb  It  rtiitiln 
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Proper;  and  may  suspend  the  hearing'  antQ  uotjoe  1b  giTen  ao 
coi'diugl?. 

L.    low,    eb.   940. 

i  '^138.    [Ain'a,    ISOK.]    HeartuB  apon  letnrn. 

The  cELUse  must  be  heard  at  a.  term  of  the  appellate  diTiaiou  of 

the  supreme  court,  ht-ld  within  the  judicial  department,  embrHCing 
the  county  whtre  the  writ  was  returnable.  Either  port;  may  uo- 
tice  it  for  hearing,  at  any  time  after  the  return  ia  complete.  £x- 
cept  as  preBcribed  in  the  next  section,  it  must  be  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

I^    IBM,    111.    MB. 

i  X1S».  Id.|  apoa  aadaTlt*. 

If  the  officer  or  other  person,  whose  duty  It  is  to  make  a  return, 
dies,  absconds,  remoTes'  from  the  State,  or  becomes  Insane,  attet 
the  writ  is  issued,  and  before  making  a  retnni,  or  after  making  an 
iusafflcieut  return;  and  it  appears  that  there  Is  no  other  officer  Ot 
person,  from  whom  a.  sufflcient  return  can  be  procured  by  means 
of  a  new  certiomri:  the  court  may,  in  its  discretion,  permit  affl- 
davits,  or  other  written  proofs,  relatinir  to  the  matters  not  suffi- 
ciently relumed,  to  be  produced,  and  mny  hear  the  cause  accord- 
ingly. The  court  may  also,  in  Its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  nnj  other  question  of  fact,  which  is  eagential 
to  the  Jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  lu  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  far- 
ther return. 

2  R.  B.  Zn.  i  281  (S  tUm.  180):  Co.  Proc..  }  X». 
■  2140.  avcttlloBs  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
conrt  upon  the  henrin;;,  ere  the  following,  only: 

1.  Whether  (he  bodv  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  lieterminntion  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
In  relation  to  that  subject -matter,  has  been  purfiood  in  the  mode 
reiinlred  bv  law,  in  order  to  authorize  it  or  bim  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  role  of  law, 
affecting  the  riphls  of  the  pnrtles  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts. 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

K.  If  there  was  such  proof,  whether  there  was.  upon  nil  the 
evidence,  such  a  prenonderanee  of  proof,  atrslnst  the  exiRlence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
hy  a  jury,  would  be  set  aside  by  the  court,  as  Bnainst  the  weight 
of  evidence. 

I  3141.  ffnol  order  Bpan  tbe  hpnrlus;. 

The  court,  upon  tbe  hearing,  mny  make  a  final  order.  nnnulUng 
or  confirming,  wholly  or  partly,  or  modifying,  tbe  determination  re- 
viewed, as  to  any  or  all  of  the  parties. 
Ik  IM8,  di.  S28,  I  5. 

»7B  ,--  I 
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t  XX4X.  ReatltntlOB  mmy  be  awarded. 

Where  the  detenniDntioD  reviewed  is  aanulled  or  modified,  the 
court  may  order  and  eaforcc  restitution,  in  like  msDner,  with 
like  effect  aad  Biibjt>ct  to  the  aame  coodttioos,  oe  vbere  a  judg- 
ment  1b  reversed  unoii  sppeal. 

ttee  I   1292.  ante. 

I    Z143.  CoiXb, 

CoHte,  not  exceeding  fifty  doilare  and  diebureementH,  may  be 
awarded  b;  the  final  order,  in  favor  ot  or  ag&iast  either  [kart^. 
In  the  discretiou  of  the  court, 

I  2144.  Bnlry  and  enrullmeat  of  flaal  order. 

The  final  order  of  the  court  u[K)d  the  certiorari  must  be  eotered 
iu  the  oSice  of  the  clerk  where  the  wKt  was  returnable.  Bat 
before  It  can  be  enforced,  an  enrollment  thereof  must  be  filetl. 
For  that  purpose,  the  clerk  raiiBt  attach  together,  and  file  In  his 
office,  the  poi>erB  npou  which  the  cauBe  wae  heard:  a  certifi^ 
copy  of  the  Bnal  order;  and  a  certified  codj  of  each  order,  which 
in  any  way  Involves  the  merilH,  or  ueceeearil;  affects  the  final 

Bm  If  12ST.  IMA.  >Dd  ISM,  ante. 
I  214S.  BScet  thereof. 

The  filing  of  the  enrollmeut  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  ■cction,  Is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determluatlon  reviewed,  which 
.the  fiual  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  Is  ataycd  by  an  appeal  to  the  court  ol 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 
See  I  13M.  inte. 
I  214A.  "  Bodr  or  olBeer  "  )  "  deternalaatloa  "  |  wkat  tbey 


The  expressiou,  "body  or  officer",  as  used  in  this  article.  In- 
cludes every  court,  tribunal,  board,  corporation,  or  other  pemon. 
or  aggregation  of  perwina,  whose  determination  may  be  reviewed 
by  n  writ  of  certiorari;  and  the  word,  "  determination  ",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  Buch  a  body  or  officer,  which  is  subject  to  be 
BO  reviewed. 

I  2147.  Application    of    this    article     to   certain    ■*«alal 

Where  the  right  to  a  writ  of  certiorari  is  eipreKsly  conferred, 
or  the  itiHUlnR  thereof  Is  expressly  authoriied.  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  docs  not  vary,  or  nffci-t  in  any  mntiner.  any  provision  ot 
the  former  statute,  which  expressly  presiTibea  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

I  214S.  Id.)   to  civil   vaneii    only. 

This  article  is  not  npplicnlile  to  a  writ  of  cerUorari,  brought  to 
review  a  determinnlion  made  in  any  critolnal  matter,  except  « 
criminal  contempt  of  court. 

BTS. 


...Gooylc 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

mXE        I Pi»«*dlaei  labUar  W  lanlnBt  DabUn  m4  (•  rriMHH. 

TITLE      n.  — BBBMU7FroeMdl>K>toHMOT*Ttk*Fo«Hali»*fB*aI  Profcitr. 

If)  ta   Paabh 
u  Coataapt. 

TITLE     IT.—  Pi«tM41kei  to  CallMt  ■  FIm. 

nrtl       T.-PnMBtdl>c«  to  III«eoi«r  tk«  D«itk  of  a  Taiut  ftor  Ufa. 

TITU     TI PrKHdlMir«tlialnMatia*atariG*MMlttMi>f  tka  Fanta 

■■4*rtlMFt«_HrtrofBLaBatle,  Mist,  orkMsblUat  Dnm\- 
■rd ;  fiaaanl  Powan  aad  DaUaa  of  tha  COHBlttaa. 

TTTLB   Til.— Pr*rM41in  (br  tba  miroaltlaa  of  tka  leal  Prapertj  af  ■■ 
lafaat,  Laaatls,  UUt,  ar  HBkltul  Draakui. 

IITLI  TDI Aikltntlaat. 

TITU     IX.—  rTMaadlBfa  la  FaracloM  ■  Mowttm*  kr  MitTtlanMat. 

TTTLE       X Pncaedlagu  to  Ckaat*  th*  HaMt  oTaa  lailTlAaal. 

TITLE     XL-  PrMM^lBfi  for  tka  Tolaatarr  Plaaalatlaa  »t  a  Corycrallaa. 

TITLE  Xn.— Pi«C*adlaKiSap|deM<atarTlaaB  bMBlloa  Iralart  Pinpartf. 

TITLBX. 

ProcMding*  ralating  to  insolTont  debton  and  to  priaonera. 

4rtWe  1.  DtarlurM  or  an  iMolTeat  from  bla  debta. 

InaolToat  d«titar. 
3.  IHacbatfa   of   u   ImpriHHiHl  JudKnivnt   dc 

ARTICLE    FIRST. 


Duoharge  of  an  insolvent  fro 

tt.  IIM.  'Wtao  mar  >v  dlacliBrired. 


i.  Onler  to  tiurw  raoit. 

i.  Hov  Older  poblfabed   and   aerTnl. 

■'.  PotHut  tana*  od  nlandat. 

L  Oppeauw  cndltot  to  1U«  fpeciaraiLDD*.  and  u 
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iam«d  In  Bcbedolv. 


317a.  WlieD  liuolTent  »DDot  be  dl«±irKed. 


D  motloa  to  Tieata  ordtr  ol  amat,  ate 
I  SIM,  'Wh«  nuir  ba  dlusluirKed. 

An  iniolvent  delitor,  who  ie  a  resident  ot  tbe  State  at  the  time 
of  presenting  bla  petition,  may  be  dlBchargcd  from  his  debt^  as 
pretcribed  in  this  article. 

a  B.  B.  IB,  I  1  (3  Edm.  IT),  aoi-d. 

I  aiBO.  [Am>4,  18811.]  To  what  coDFt  •ppUoaUoa  to  %• 
BMde. 

AoplicntioD  for  such  a  iliBcbartre  must  be  made,  hj  the  petition 
of  the  lDHolT<>ut.  nddrrsaed  to  the  count;  court  of  the  coaiitj  in 
wblch  he  resides;  or,  if  he  resides  in  tbe  city  of  Neir  Vork,  to 
the  B uptime  court. 

See  3  n.  8..  Gth  ed.,  109.  {I  1  and  2  (2  Edm.  35);  L.  ISW,  rk.  MO. 

I    Zlltl.    Contenta    ot    petlttvn. 

Tbe  petition  nuEt  be  in  writing;  it  mast  be  signed  by  the  insol- 
rent,  and  specify  his  rpfiidencc;  it  must  set  forth,  in  BUtistance, 
that  be  ia  unable  to  pay  ail  bis  debts  in  full;  that  he  is  nillins  to 
assign  bla  property  for  the  benefit  of  all  his  creditors,  and,  in 
all  other  respects,  to  comjily  i\ilb  tlio  provisicus  of  thia  article, 
for  the  purpose  of  being  discbnrged  IroDi  his  debts;  and  It  mnat 

fray  that,  upon  bia  bo  doing,  be  may  be  discharged  accordingly, 
t  must  be  verified  by  the  aUidarit  of  the  insulTent,  annexed 
thereto,  talien  on  the  day  of  the  presentation  thereof,  to  tbe 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

I  ZIBZ.  Conaemt  ot  credltora  to  be  annexed. 

Tbe  petitioner  must  annex  to  bis  petition  one  or  more  written 
inafrumenlB,  eicciited  by  one  or  more  of  his  credltora,  residlnc 
in  the  United  States,  having  debts  owing  to  him  or  them  in  good 
faith,  then  dne  or  IhereaOer  to  become  due,  which  amonnt  to 
not  less  than  two-thirds  of  all  the  di'bls.  owing  by  the  petitioner 
to  creditors  residing  within  the  United  States.  Bach  instrnment 
must  be  to  the  effect,  that  the  person  or  corporation,  executing  it, 
consents  to  the  discharge  of  the  petitioner  from  his  debts,  upon 
bia  complying  with  the  prorisious  of  this  article. 

3  R.  S.  38,  I  2  (2  Mm.  3T). 

I  21lt3.  Oonaent  ot  executor,  administrator,  reovlvcr,  Moa 

An  esecutnr  or  ndministrntor  may  become  a  consenting  creditor, 
under  tbe  order  of  il'e  mirrocnte's  court  from  which  his  lettera 
laaued.  A  tmslee,  oflieini  nssienee.  or  receiver  of  the  pnqterty  i>f 
ft  creditor  ot  the  petitioner,  whether  created  by  operation  «t  Uw 
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or  by  the  ftct  of  partlea,  may  become  a  coDBentinK  creditor,  nnder 
tbe  order  of  a  justice  of  tlie  supreme  coart.  A.  peraoD  who  be- 
comes  a  cooseiitliifc  creditor,  as  prescribed  in  ttiia  sectton.  ia 
chargeable  only  for  the  snm  wbicb  be  actaally  reoeiTe«,  aa  a 
diTidend  of  tbe  iaHolveiit'B  property. 
9  B.   8.  3C   I  3,  ■Dd  L.  18S0,  Cb.  £10,  |  1  (4  Edn.  Ul),  U>-1  and  MO- 


I  S1K4.  U.|  of  corpora. tloai,  do. 

Where  a  corporatioa  or  joint-atoek  asaociatlon  beeomea  ft  cmi- 
■entiiiK  creditor,  its  consent  moat  be  executed  under  its  common 
■eal,  and  may  be  attested  by  any  director  or  otber  olficer  tbeieot, 
dalT  anthorlied  for  that  purpose;  vbo  may  make  any  affidavit, 
required  of  a  creditor  in  the  proceedings. 

Id.,  i  T  (2  Kdm.  IT),  km'd. 

I  SIKB>  Id-l  Of  pftrtnerahlp. 

Where  a  partnerabip  becomes  a  consenting  creditor,  tbe  eon- 
BCDt  may  be  ezecnted  in  its  behalf,  and  an;  affidavit,  required 
of  a  creditor  in  tbe  procecdinKs,  ma;  be  made,  by  either  of  the 
partners. 

Id..  (  8,  ■■!.■«. 

I   X10«.  BKcst    ol    eosaest    where    petitioner    la    k  Joiat 


petitioner*!;  diBcharge  has  the  effect,  as  between  the  creditor  and 
the  other  joint  debtors,  of  a  composition  between  the  petitioner 
and  the  creditor,  made  aa  prescrited  in  article  third  of  title  fifth 
of  chapter  fifteenth  of  this  act. 

I^  1840.  pb.  ire  (4  Edm.  4S1),  ta'i.      See  H  1M2  aiid  1M4.  inte;  alM.  L. 

I  SIBT.  ConacBt  of  pBrabsscr  of  debt,  et4k 

Where  a  consenting  creditor  is  tbe  purchaser  or  assignee  of 
:■.  debt  against  the  petitioner,  or  the  eieculor,  administrfttor, 
trostee,  or  rctoiver  of  such  a  purchaser  or  asHignpe,  he  is  deemed, 
Lor  all  the  purposes  of  this  article,  except  as  to  the  declaration 
and  r?^pt  of  dividends,  a.  creditor  only  to  the  amount,  actually 
and  in  good  faith  p.Ti'i  for  the  debt,  by  him,  or  by  the  decedent 
or  other  person;  rrom  whom  he  derives  title,  nnd  remaining  un- 
collected. This  section  Is  not  affectPd  by  the  recovery  of  a  judg- 
ment for  the  dcl)t|  after  the  purchase  or  assignment;  but  in  that 
case,  the  consenting  creditor  may  include  the  nncoHected  costs, 
as  if  they  were  part  of  the  sum  paid  for  tbe  debt. 

I  aiSS.  CoBBf^atlBB  er«dItor  UBBt  reUnqalsk  aeorltr- 

A  creditor  who  has,  in  his  own  name,  or  in  trust  for  him,  a 
mortgage,  judgment,  or  other  security,  tor  the  payment  of  a  sum 
of  money,  which  is  a  lien  upon,  or  otherwise  affects,  real  or  per- 
sonal property  belonging  to  the  petitioner,  or  transferred  by  him 
since  the  iien  was  created,  cannot  become  a  coiiaerting  creditor, 
with  respect  to  the  debt  so  secured,  unless  he  adds  to  or  includes 
in  his  consent,  a  written  declaration,  under  his  hand,  to  the  effect, 
that  he  relinquisheB  tbe  morlgaire,  jtidgnient.  or  other  security, 
■o  far  as  it  affeQa  that  property,  to  tbe  trustee  to  be  appointed 
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pnransnt  to  the  petition,  for  the  benefit  ot  all  the  credium.  Snch 
a  declaration  operates,  to  that  extent,  «■  an  BBaisnment  to  the 
tnutee,  ot  the  !uortgage.  judgment,  or  other  Becnritr;  and  vests 


I  aiB9  Peultr  tt  eredUor  nrekn  Otlselr* 

It  a  creditor  knowintclr  swears,  iu  any  procceditigs  anthoriied 
hr  this  article,  that  the  petitioner  la,  or  will  become,  Indebted  to 
him,  in  a  buv.  of  money,  which  {9  not  really  due,  or  thereafter 
to  become  due;  or  in  more  than  the  true  amount;  or  that  more 
was  paid  for  a  debt,  which  \/aB  purchoE^  or  asilgnril,  than  the 
aam,  ectuatl^  and  iu  good  faith  paid  therefor;  he  forfolta  to  the 
trustee,  to  be  recovered  in  an  action,  twice  the  sam,  so  falaelr 

Id..  I  IS,  am'd. 

I  2160.  Afl««Tlt  ot  eoBMatlas  eradltor. 

The  consent  of  a  creditor  must  l>e  accompanied  with  his  affida- 

fit,  statiog  as  followi: 

1.  That  the  petitioner  Is  jiistlr  indebted  to  bim,  or  will  become 
indebted  to  him,  at  a  future  day  specified  therein,  in  a  sum 
therein  specified;  and,  if  he,  or  the  peraon  from  whom  he  derives 
title,  is  or  was  the  purchaser  or  assignee  ot  the  debt,  he  rnaat 
also  specify  the  sum,  actually  and  in  good  faith  paid  for  the 
debt,  as  prescribed  in  section  2157  of  this  acL 

2.  The  nature  of  the  demand,  3.nd  whether  it  arose  upon  written 
security,  or  otherwise,  with  the  general  ground  or  consideration 
of  the  indebtedness. 

3.  That  neither  be.  nor  any  person  to  bis  use,  has  received  from 
the  petitioner,  or  (rom  any  other  person,  pajmeiit  ot  a  demand, 
or  any  part  thereof,  in  monc;'  or  In  any  other  way,  or  any  gift 

'  or  reward  of  any  kind,  upon  an  exaress  or  Implied  trust,  confi- 
dence, or  understanding,  that  he  should  consent  to  the  discharge 
ot  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trus- 
tee, receiver,  or  assignee,  he  may  state  the  necessary  facts,  in 
his  affidavit,  upon  information  and  belief,  setting  forth  therein 
the  grounds  of  his  t)eliet;  but  in  that  case,  the  consent  must  also 
be  accompanied  with  the  affidavit  of  the  inBoIvent,  to  the  effect, 
tliat  all  the  matters  of  fact  stated  in  the  affidavit  of  the  consent- 
ing creditor  are  true. 

3  R.  8.  IS,  I  4  (2  Bdm.  IT),  M  modlflad  by  L.  ISDO,  cb.  SIO,  |  3  (3  Eda. 
483),  sm'd.    Sm  i  ZIGT,  ute. 

I  21fll.   Whca   non-resldeat  creditor  to   Kimex   sccont. 


cotrnts,  or  sworn  copies  thereof,  and  the  original  specialtiea  or 
other  written  Hccnrities,  if  any,  upon  which  his  demand  arose  or 
depends,  provided,  however,  that  when  such  original  specialtiea, 
or  other  written  securities,  are  lost,  such  fact  must  be  stated  as  a 
reason  for  not  annexing  (hereto  the  consent,  and  the  fact  of  the 
loss,  and  the  manner  of  the  loss  thereof  must  be  stated  in  the  affi- 
davit of  the  creditor  to  the  best  of  his  knowledge,  or  must  be 
otherwise  proved  by  affidavit  to  fbe  satisfaction  ot  the  court; 
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and  tbe  court  may  tb«reiipoD,  in  inch  case  or  proceeding,  by  its 
order,  dispense  with  the  annexing  to  such  consent  of  tbe  original 
BpecialUes  or  other  written  Becurities. 

Alt.  T,   I  S,   R.   B.,    tm-a. 

I    XtOX.    Petltlouer'B    Bcliednlc!. 

The  petitioner  must  annex  to  his  petition  a  schednle,  containing: 

1.  A.  full  and  true  Btatement  ot  all  bis  creditors. 

2.  A  Btatement  of  the  place  oZ  residence  o*  each  creditor,  if 
it  ia  knon'n;  or,  tf  it  Is  not  knonu,  a  statement  of  that  fact. 

3.  A  statement  of  the  sura  ivliich  be  owes  to  each  creditor, 
and  the  nature  of  each  debt  or  demand,  whether  arising  on 
written  aeourity,  on  ncrount  or  otherwise. 

4.  A  Btftteiaent  ot  the  true  cause  and  consideration  of  hia 
indebtedacBH  to  each  creditor,  and  the  place  where  the  indebted- 
uesa  accrued. 

5.  A  Btatement  of  .-.:..-  existing:  judgment,  mortgage,  or  col- 
lateral or  other  aecnrity,  for  the  payment  ot  the  debt. 

Q.  A  full  and  true  inventory  of  all  his  property,  In  law  or  Id 
equity,  of  the  incnmbrances  existiiis  thereon,  and  ot  all  the 
books,  vouchers  and  Becurities,  relating  thereto. 

Alt.  S.  I  0.  R.  S. 

1  nas.   [Am'S,  189S.]    His  afldavlt. 

Ad  affidavit,  in  the  following  form,  anbHcribed  and  taken  by 
the  petitioner  before  the  conuty  judge,  or,  in  the  city  of  New 
York,  before  the  judge  holding  the  term  of  the  court,  at  which 
the  order*  specified  in  the  next  section  is  made,  must  be  annexed 
to  the  schedule: 

"  I, ,  do  Bwear  "  (or  "  affirm  ".  as  the  case  may  be)j  "  that 

the  matters  ot  fact,  stated  in  the  schedule  hereto  annexed,  are. 
in  all  respects,  just  and  true:  that  1  have  not,  in  contemplation 
ot  my  becoming  insolvent,  or  within  two  years  before  present- 
ing the  petition  herein,  disposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  law  from  levy 
and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of 
myself  or  my  family,  or  disposed  of  or  made  over  any  part  of 
my  property,  in  order  to  defrand  an;  of  my  creditors;  that  I 
have  not,  iu  any  instance,  created  or  acknowledged  a  debt  for 
a  greater  sum  than  I  honestly  and  truly  owed;  and  that  I  have 
not  paid,  secured  to  be  paid,  or  in  any  way  componnded  with, 
any  ot  my  creditors,  with  a  view  fraudulently  to  obtain  tbe 
prayer  of  my  petition;  that  I  have  not  done,  suffered  or  been 
privy  to  any  act,  matter  or  thing  which,  if  accomplished,  would 
be  ground  for  withholding  my  discharge  under  the  proviBions  of 
this  act,  or  invalidate  such  discharge  if  granted." 
Id.,  i  T,  mm'i.    See  |  217B,  poM.    Is  effect  Uar  1,  1868.    U  ISaO.  cli.  2rS. 

f   8184.   Order  to  skovr  oaase. 

The  petition  and  other  papers,  specified  in  the  foregoing  sectiouB 
of  this  article,  must  be  presented  to  the  courl,  and  filed  with  the 
clerk.  The  court  must  thereupon  make  an  order,  requiring  all 
the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a 
time  and  place  therein  nii-cllied,  why  an  aBaignment  ot  the  insot- 
Tent's  property  should  not  be  made,  and  he  be  thereupon  dis- 
charged from  hlB  debts,  ae  prescritied  in  this  article;  and  direct- 
ing that  the  order  be  publiBDcd  and  served,  as  prescribed  in  the, 
next  section. 

-  Id.,  f  B,  mod  pirt  of  t  10.  ui'd> 

B81 
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■erred. 

1    served   in    the    foUoiriiic 
mauuer: 

1.  The  iietitioner  must  cause  a  cop;  tbereof  to  be  published  is 
a  newHpaper,  desisuai-iKl  id  Ibe  order,  published  in  the  county: 
and  aliio,  if  oae-fuurth  part  of  the  InHulvi'tit'x  dobtu  accrued  or 
are  due  to  creditors  resldiug  iii  the  dty  of  New-York,  in  a  ni^ws- 
papcr  published  in  that  cit.v,  designated  in  the  order.  The  pub- 
lication must  be  made  at  li-ast  once  in  each  of  teu  weeks  imine' 
diatelj'  preceding  the  daj*  on  which  cnuxc  is  to  be  shown,  unless 
all  the  creditors  reside  within  one  hundred  miles  of  the  place 
where  cause  is  to  be  shown,  in  which  case  the  publication  must 
be  made  at  lenst  once  in  each  of  the  aix  weeks,  immediately 
preeedinK  that  day. 

*  2.  The  petitioner  must  also  aerve  u|>on  each  creditor,  r«sidiii« 
within  the  United  States,  whose  place  of  residence  is  knuwu  to 
him,  a  copy  of  the  order  to  show  cause,  cither  pcrsanully,  at 
leaat  twenty  days  before  the  day  when  cauao  is  to  be  ahowu.  or 
by  dcpositiuK  it.  at  least  forty  days  before  that  day,  in  the  poet- 
office,  inclosed  lu  a  post-paid  wrapper,  addressed  to  the  creditor 
at  his  usual  place  of  residence. 

Where  the  State  ia  a  creditor  of  the  petitioner,  a  copy  of  the 
order  must  tie  served  upon  the  atlorney-Keueral,  wlia  muat  repre- 
sent the  State  in  the  subsequent  proceediugs. 

Art.  3,  H  10  iDd  11,  R.  S.,  sad  L.  IMT,  ch.  MU,  I  1  {4  Edm.  ttU).  am-d. 

1  SIQU.   Heiulnc  . 

On  the  day  B|>ocifled  in  the  order,  and  before  any  other  pn>- 
ceedings  are  Inheu  in  the  matter,  the  petitiooer  must  present  to 
the  court,  and  file  with  the  clerk,  proof,  to  the  sstisfactiou  at 
the  court,  that  the  order  has  been  published  and  aeryed,  aa  {ire- 
■cribed  in  the  lant  aection;  and  thereupon,  on  the  same  day,  or 
upon  the  day  to  which  the  hearing  is  adjourned,  the  court  must 
hear  the  allefcaliona  and  proofs  of  the  parties  appearinK.  Proof 
of  personal  serrire  of  rt  copy  of  the  order  upon  any  person,  must 
lie  made,  in  like  manner  ou  oroof  of  personal  service  of  a  sura, 
mans,  in  an  action  broacht  in  the  supreme  court. 

Id.,  I  12.  sad  h.  1S47,  cli.  aea,  I  S  (4  Edm.  4S1),  *m-d.    3ae  I  U4,  •■!■. 

I  SS67.  pBttlnv  CBBse  <»  ealendKr. 

Where  the  insolvent's  dischurFce  is  opposed,  the  court  may 
direct  the  special  proceeding  to  be  placed  uion  the  calendar  for 
tTia\.  In  that  case,  Ihe  parties  must  appear,  and  the  proceedinm 
are  the  same,  as  in  an  action,  except  as  otherwise  prescribed  In 
this  article;  and  costs,  as  in  au  action,  except  for  proceedings 
before  notice  of  trial,  may  be  awarded  to  either  party,  in  the 
discretion  of  the  court. 

I  aiee.  OppmlnB'  credltat-  to  Ble  ■■eelfleaidOBB,  SBd  ainr 
deiBaad  Jnry  triBl. 

In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  the 
Insolvent,  he  must,  ou  the  dny  fixed,  show  cause,  or  at  such  other 
time  as  the  court  din-ets.  file  r.ith  the  clerk  n  specification  of  his 
objections;  .iiid  he  may  then,  but  not  nfterwnrdu,  dcniaod  a  trial 
by  a  jury,  of  the  mi  ■.-.fions  of  fact  arisinc  thereuaon.  If  a  trial 
*~  n  jury  Is  not  thc;i  ('.cmnudi'd.  the  questions  of  fact  must  be 

triiii   by  a  Jury,  all  the   materia 
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qiiostioDS  of  fact,  arlBins  upon  the  objections  ol  all  the  creditors, 
must  l>i:  tried  in  Itke  muniier,  and  at  the  same  time.  The  court 
inay,  In  its  Llacretion,  direct  tlie  questioni  to  be  Bettled,  and 
plainly  atated,  In  an  order,  bb  wbere  an  order  ]b  made  by  the 
Bnpren>e  omrt,  in  an  action  pending  therein,  tor  the  trial  ot 
questions  of  tact  by  a  jnry. 

Soctlon  13,  B.  S.,  am'd.    Sec  ft  1143  ind  IISO,  ante. 

I  3109.  Id>|  to  file  prooti.  If  not   named   !■  aoheawle. 

Where  the  name  of  an  opposing  creditor  does  not  appear  In  the 
schedule,  he  mu  t  filj',  with  the  specification  of  his  objectiona, 
proof,  by  affid  rit,  th  t  be  is  a  creditor;  and  if  his  debt  is  not 
set  forth  Id  the  chednle,  be  must  alao  tile  hia  alTidoTit,  to  the 
effect  a;>ectfied  in  BUbdlviBions  first  and  second  ot  section  2180 
ot  thia  act  ' 

1  SITO.  ProeeedliiBB   It  JarorB  do  not  nvTCC    . 

There  shall  be  but  one  trial  by  jury.  If  the  jurors  cannot  B«rec, 
after  being  hept  together  for  such  a  time  as  the  court  deems 
re;  :onable,  the  court  must  diacharge  them,  and  determine  the 
questions  of  f:-ct,  o.-  fhr^-t  questions  as  to  which  the  Jurors  have 
not  agreed,  upon  the  i^ytdence  taken  before  the  jury,  aa  if  a 
jury  had  not  been  demanded. 

Id.,   I  IS. 

I   prodobe  bla   non- 

Where  the  petltioner'a  wife  resides  without  the  Btate,  the  court, 
or  a  judge  thereof  out  of  court,  mny,  upon  the  application  of 
nny  creditor,  make  an  order,  requiring  the  pt-titioner  to  bring 
hia  wife  before  the  court,  at  the  hearing  or  trial,  to  the  end  that 
she  may  be  examined  ub  a  witnesB.  A  copy  ot  the  order  must 
be  personally  serted  upon  the  petitioner,  at  least  three  weeks 
before  the  heuring.  If  it  appears,  upon  the  hearing,  that  service 
could  not,  with  due  diligence,  be  ao  made,  in  consequence  of  tlie 
petitioner's  sickness  or  absence,  the  court  may,  in  its  discretion, 
adjourn  the  hearing  or  trial,  and  prcHcribe  the  time  tind  manner 
of  service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  wtitloner's  wife  does  not  attend  at  the  time  and  place 
appointed,  the  petitioner  is  not  entitled  to  his  discharge,  unless 
he  proves,  lo  the  aotisfaction  of  the  court,  by  his  affidavit,  or  upon 
his  oral  examination,  or  otherwise,  that  he  was  nnabie  to' procure 
ber  attendance. 
Id..    }|   30    itid    21.    Btn'd   and   coMoUdatcd. 

I  21TS.  RxamlBBttoii  ot  laaolvent. 

At  the  bearing  or  trial,  the  petitioner  must  be  examined  under 
oath,  at  the  instance  ot  any  crediltir,  toucliing  his  prooerty  or 
debts,  or  any  other  matter  stated  in  his  Echedule.  or  any'changes 
that  have  occurred  in  the  sitiiiition  of  his  proDorty,  since  the 
making  of  the  schedule;  and  particularly  wheltier'he  has  collected 
any  debts  or  demands,  or  mode  any  transfers  of.  or  otherwise 
alTected.  his  real  or  personal  property.  Any  creditor  may  con- 
tradict or  impeach,  by  other  competent  evidence,  the  tesUmony 
ot  the  insolvent  or  of  his  wife. 
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f  3178.  Wkcn  InnolTcnt  rannot  be  aiBokBraed. 

la  either  ot  the  fulluwiuE  caseit,  the  pftitiouer  is  not  eutiUed 
to  a.  discharge: 

1.  Where  it  appearii,  upoD  the  hearing  or  trial,  that,  aiter  mak- 
ing the  schedule  annexed  to  bia  petltiot^  bo  hoa  collected  a  debt 
or  demand,  or  transferred,  abaolutely,  conditional Ij,  or  oth«nv)ae, 
aay  of  his  iiropertf,  not  exempt  by  law  from  levy  and  sale  by 
virtue  or  an  eieeution,  nud  he  neglectn  or  reluseB  forthwith  to 
pay  over  to  the  elerk,  the  full  amount  of  all  debts  end  demands 
ao  collected,  and  the  full  value  ot  all  prooerty  so  transferred, 
except  so  much  of  the  money,  and  of  tUe  valaS  of  the  property, 
as  appears  to  have  been  ueceesarily  expended  by. htm  for  the 
BUpport  of  himself  or  his  family. 

2,  Where  it  appears,  in  hke  manner,  that  the  petitioner,  within 
two  years  before  presenting  the  petition,  has,  in  L-ontemplatioD 
of  his  becoming  iusolveot.  or  of  his  petitioning  for  his  discharge, 
or  knowing  of  his  insolvency,  innde  an  assignment,  sale  or  trans- 
fer, either  absolute  or  conditional,  of  any  of  his  property,  or  ol 
any  interest  therein,  or  confessed  a  judgment,  or  given  any 
security,  with  a  view  of  giving  a  preference  to  a  creditor  tot  au 
antecedent  debt. 

S«ctloDa  £3  iDd  24.  R.  S..  am'd:  L,  1SS4.  eb.   14T, 
1  air4.  Wken  nsslemnicBt  to  be  tHrevtcA. 

An  order,  directing  the  execution  of  an  ossigumetit,  must  bt 
made  by  the  court,  where  it  aopenra,  by  the  verdict  of  the  jury 
or,  it  a  iury  has  not  been  demanded,  or  the  jurors  have  beeD 
discharged  by  reason  of  their  inability  to  agree,  where  it  satis- 
factorily apoears  lo  the  court:  as  follows: 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  con 
senting  creditors.  In  sams  which  amount,  in  th(  aggregate,  to 
two-thirds  of  all  the  debts,  which  the  petitioner  owed,  at  the 
time  of  prenentiug  bis  petition,  to  creditors  residing  within  the 
United  Slates. 

2.  That  he  has  hoiii'sCly  nnd  fairly  given  a  true  account  of  his 
property. 

3.  That  he  has,  in  all  Uiines,  conformed  io  the  matters  reqniied 
of  him  by  this  article, 

W..  H   30   ■!"!  28.   Km'il. 

I  317B.  ABnla:Bmeati  contents,  na^  to  whom  ^ad«^. 

The  order  must  deslgnntc  one  or  more  trustees,  residents  of 
the  State;  and  must  direct  the  petitioner  to  execute,  to  him  or 
them,  Ad  assignment  of  all  his  property,  ut  lam  or  in  equity. 
[n  possession,  reversion,  or  remaiiiiliT.  excepting  only  so  mncb 
thereof,  ns  is  exeuipt  by  law  from  levy  and  sale,  by  virtue  of  an 
execution.  The  assignment  must  be  acknowledged  or  proved, 
and  certified,  iu  like  manner  as  a  deed  lo  be  recorded  in  the 
county,  and  must  be  recorded  in  the  clerk's  ofTiee  of  the  county. 
Where   It   appears,   from   the   schedule,   or   otherwise,   that   real 

Eroperty  will  onss  thereby,  it  must  Iw  also  recorded  as  a  deed, 
1  the  proper  office  for  recording  deeds,  ot  each  couDt;  where  the 
real  property  is  situated. 
Id..  I  2S,  Id  vmtt,  aln,  |  20,  sit.  T.  R.  S. 


I  aiT«.  Id.)  tpnsteen.  bow  dcslBnnted. 

The  trustee  or  trustees   may   be  nominated   by  a  majority  in 
amount  of  the  consenting  creditors.    If  no  person  is  eo  nominate*], 
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one  ar  more  pcrsoDS  muet  be  appoioted  b;  the  court  for  the 
purpose.  Tlie  uoiniuation  may  be  included  in  the  rflnxent,  or 
made  in  a  separate  paper,  or  OTall;  upon  tha  heariuy  or  trial, 
a.iid  entered  in  the  minute*. 

SkUod  XT.  r.  3. 

f  SITT.   Efleot   at  MBl«iiineii1. 

The  assisnment  vests  in  the  trustee  or  traatees  nil  the  petl- 
tloaers  iDtereat,  legal  or  equitable,  at  the  tiue  o(  its  exet^utiuu, 
in  any  real  or. personal  property,  not  eiempt  by  law  from  levy 
and  sale  by  virtue  of  an  eieeution;  and  any  contingent  Interest 
which  may  Test  within  three  years  thereafter.  When  a  con- 
tingent interest  bo  vests,  it  pnases  to  the  Iniatees,  in  t!ic  Hume 
manner  aa  It  would  have  veat«  in  the  petitioner,  ic  he  bad  not 
made  an  assignment. 
Id..  I  28. 

I  SITS.  AVbea  dladkarse  to  be  sranted. 

Upon  the  production  by  the  petitioner  or  a  certificate  of  the 
trustee  or  tmsteea,  duly  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  to  the 
effect,  that  the  lusolrcnt  has  assigned,  for  the  benefit  of  all  his 
creditors,  all  his  property  bo  directed  to  be  assigned,  and  all  the 
books,  vonchers,  and  papers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery:  and  also  of 
a  certificate  of  the  county  clerk,  tbat  the  assignment  has  been 
dniy  recorded  in  his  office;  the  court  must  grant  to  the  insolvent 
a  discharge  from  bis  debts,  which  baa  the  effect  declared  in  the 
following  sections  ol  this  article. 

Id.,  1  S8. 

i  XlTft.  PrAceedlBBM  where  tr»(ee  retasea  to  ■!▼«  eertlfl- 

It  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by 
the  petitioaer  of  the  expense  of  ao  domg.  to  execute  or  acknowl- 
edge a  certificate,  as  prescribed  in  the  last  section,  or  to  canae 
the  assignment  to  be  recorded,  as  therein  prescribed,  the  court, 
upon  proof  by  affidavit  of  the  facts,  mnat  make  an  order,  requir- 
ing the  trustee  to  show  cause,  at  a  time  and  place  therein  speci- 
fied, why  the  petitioner  should  not  be  discharged,  notwithstanding 
his  neglect  or  refusal;  and  why  the  trustee's  ajjoointment  ahould 
not  be  revoked. 


I  aiso.  The  MiMie. 

If,  upon  the  return  of  the  order,  it  appears  thai  the  assign- 
ment has  been  duly  executed,  and  that  the  petiiioner  has  duly 
delivered  all  his  property  directed  to  be  assignpd.  and  all  the 
books,  vouchers  and  papers  relating  thereto,  which  are  capable 
of  delivery,  the  court  may.  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neg- 
lect or  refusal  of  the  trustee;  or 

2.  Make  an  order,  revoking  the  appointment  of  the  tmstee. 
Upon  the  entry  of  such  an  order,  the  powers  of  the  trustee,  and 
his  interest  in  the  assigned  property  cease.  If  there  is  no  other 
tnutee,  the  court  must,  by  the  same  or  another  order,  appoint 
one  or  more  new  trustees.    Such  an  appointment  has  the  same 
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cBect,  aa  il  the  perMD  or  persona  so  appointed  were  named  aa 

trUBlecH  in  the  original  osaignment. 
BccILmu  St.  ZD  iDd  SS,  H.  S,,  atn'd  aod  coDKdiaitcd. 
,    I  Z181.  Dlscharaie,   etc^  to  be  recordea. 

The  discharge,  and  tlie  petition,  affidavita,  orders,  schedule  and 
other  papers  upon  which  the  diacharge  la  granted,  eiclusive  of 
the  minutea  of  testimony,  must  be  recorded  in  the  clerk's  office 
of  the  conntr,  within  three  months  nfter  the  diachnrge  ia  granted. 
In  default  thereof,  the  discbarge  becomea  inoperative,  from 
and  after  that  time.  The  origiiiui  diBCbnrge,  the  record  thereof, 
or  a  transcript  of  the  record  duly  authenticated,  is  conclusive  eri- 
deuce  of  the  proceedinga  and  facta  therein  contained.  The  other 
papera  epeciGed  in  this  aection,  liie  record  thereof,  or  a  tranacrtpt 
of  Che  record  dtily  nutbenticatcd,  are  presuuptlre  evidence  of  tBe 
proceedings  and  facts  Chereiu  contained. 

Id.,   i   IS,  am-d:  L.  IfSOO,  cH.  116  (0  Edm.  TOl). 

i  2183.  [Am'd,  1SS3.]    Effect  ol  alacharse. 

Except  as  prescribed  in  the  nest  tiro  aeclions,  a  discharge, 
.granted  as  prescribed  in  this  article,  exoneratea  and  discbarges 
the  petitioner  from  every  debt.  <lue  at  the  time  when  be  ezecated 
bis  asslgumcnt,  including  a  debt  cuntrnoted  before  that  time, 
though  payable  afterward!,:  and  from  every  liability  incurred  by 
him;  by  mnkins  or  indorsing  a,  protuisBory  note,  or  by  accepting, 
drawing,  or  indorsing  a  bill  of  exchange,  before  the  execution  of 
bis  aaGigonicnt:  or  incurred  b.v  him,  in  consequence  of  the  pay- 
ment, by  any  [uii'ty  to  such  a  note  or  bill,  of  the  whole  or  BJt7 
Eirt  of  tbo  money  secured,  thereby,  whether  the  payment  is  made 
efore  or  after  the  esecution  of  the  aasignmcnt.  At  any  time 
after  one  year  has  elapsed,  since  the  recording  of  the  discharge. 
and  the  petition.  afCdavits,  orders,  schedule  and  other  papers  apou 
which  the  dischnrgc  wus  granted,  as  preacrilied  in  section  twenty- 
one  hundred  and  eiehty-oue  of  this  act,  the  petitioner  may  apply, 
upon  proof  of  his  discbarge,  to  the  court  in  which  a  judgment 
■hall  have  been  rendered  aEaiust  him,  for  an  order  directing 
the  judgment  to  be  cancelled  and  dixclinrgcd  of  record.  If  It 
np-jcare  that  he  has  boon  dischareed  from  the  payment  of  that 
judgment,  an  order  must  be  made  accordingly,  and  thereupon 
the  clerk  must  cancel  and  discharge  the  docket  thereof,  as  if 
the  proper  sutiafaction-pioce  of  the  Judgment  was  filed.  Notice 
of  the  application,  accompanied  with  copies  of  the  papera  upon 
which  it  ia  made,  must  be  given  to  the  judgment  creditor,  nnless 
his  written  conseut  to  the  grantine  of  the  order,  with  satiefactor; 
proof  of  the  execution  thereof,  and  if  he  U  not  the  party  In  whose 
favor  the  judgment  wna  rendered,  that  lie  is  the  owner  thereof, 
is  presented  to  the  court  upon  the  application. 

8«!  Si  30  iDd  ai,  (rt.  3.  B.  6. 

I  2183.  Id. I  exceplloB  •■  to  forelKn  enntraeta  «r  eredlt*TB. 

In  either  of  the  following  cnsca,  auch  a  discharffe  does  not  Af- 
fect a  debt  or  liabilil.r.  founded  upon  a  contract,  unless  it  was 
owintt.  when  the  petition  was  presented,  to  a  resident  of  the 
State:  or  the  creditor  has  executed  a  consent  to  the  discbarge; 
or  has  npprnreil  in  the  prncerdings:  or  baa  received  a  dividend 
from  the  trustee  r 

1.  Where  the  contract  was  made  with  a  person  not  a  realdeiit 
of  the  State. 
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2.  Where  it  wta  made  and  to  be  performed  withoat  the  State. 

a.  Wliere  the  creditor  was  uot,  at  tb«  time  oi  the  discttaige, 
&  resideDt  of  the  State. 
Bm  H  SO  •»]  31,  art  S,  R.  B. 

I  ai»l.  Id.i  KB  ta  debts,  etc.,  lo  the  CnKed  States  UA  Otm 
State. 

Snch  a  dischai«e  does  not  sHect: 

1.  A  debt  or  dtity  to  the  United  States;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received 
or  collected  by  an;  pereon  as  a  public  officer,  or  in  a  fiduciary 
capacity,  or  a  caiifle  of  action  specified  in  Bcctiou  1069  of  thu 
act,  or  a  Jodsment  recovered  upon  eiich  a  cause  ol  action. 

Except  as  prescribed  iu  this  section,  the  diBcharee  exoneratea 
the  petitioner  from  a  debt  or  other  liability  to  the  State,  in  like 
manner  and  to  the  same  extent,  us  from  a  debt  or  UabUitf  to  aa 
indiTlduaL 

Art.  T.  H  Xe  ■»«  <0,  B.  B.,  am-di  L.   18C»,  eta.  H. 

I  21Sa,   Iimolveat  to  be    released    from  ImprlaoBment. 

If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  !■ 
under  arrest,  by  virtue  of  an  exccation  againit  hia  person  issued, 
or  on  order  of  arrest  made,  in  an  action  or  special  proceeding, 
founded  upon  a  debt  or  liability  from  which  he  is  discharged,  as 
prescribed  in  the  foregoinj;  sections  of  this  article,  he  must  be 
released  from  the  arrest,  upon  producing  to  the  officer  his  dis- 
charge, or  a  certified  copy  of  the  record  thereof.  If  the  adverse 
party  wishes  to  test  the  validity  of  the  discharge,  he  may  pro- 
cnre  a,  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  requires. 

Art.  a.  I  M,  B.  8. 

I   ai8^   Dtaeliarve,   wbeB   toM. 

A  discharge,  granted  as  prescribed  In  this  article,  is  void.  Id 
either  of  the  following  cases: 

1.  Where  the  petitioner  wilfalEy  swears  falsely,  in  the  affidarit 
annexed  to  his  petition  or  schedule,  or  upon  bis  examination  in 
relation  to  any  material  fact,  concerning  his  property  or  hia 
debts,  or  to  any  other  material  fact. 

2.  Where,  after  presentipg  his  petition,  he  sells,  or  in  any  way 
transfers  or  assigns,  any  of  his  property,  or  collects  any  debt  or 
demand  owing  to  him,  and  does  not  give  a  just  and  true  acconnt 
thereof,  upon  the  hearing  or  trial,  and  does  not  pay  the  money 
■o  collected,  or  the  value  of  the  property  so  sold,  transferred,  or 
SBSigned.  aa  prescribed  in  this  article. 

8.  Where  ne  secretes  any  part  of  his  property,  or  a  book, 
TOticfaer,  or  paper  relating  thereto,  with  intent  to  defraud  his 
creators. 

4.  Where  he  frandulently  conceals  the  name  of  any  creditor, 
or  the  Bom  owing  to  any  creditor,  or  fraudulently  misstates  such 

5.  Where,  In   order  to  obtain   his  dlscharze.   he  procures  any 

Erson  to  become  a  consenting  creditor  wilfullj-,  Intentionally  and 
lowlngly  for  a  earn  not  due  from  him  to  that  person  in  good 
taltfa,  or  for  a  sum  greater  than  that  for  which  the  holder  of  a 
demand,  pnrcbased  or  assigned,  is  deemed  a  creditor,  aa  pte- 
■dibed  in  tUi  article. 
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6.  Where  he  pays,  or  consento  to  the  payment  oC,  any  portioa 
ot  the  debt  or  demand  of  a  creditor,  or  grants  or  consents  to  the 
granting  of  any  gift  or  reward  to  a  creditor,  upon  aa  cxpreea  or 
Implied  contract,  trust,  or  UDderstanding,  that  the  creditor  bo 
paid  or  rewarded  ehonid  be  a  consenting  creditor,  or  should  ab- 
stain or  desiflt  from  opposing  the  diacbBrge. 

7.  Where  he  is  guilty  ot  any  fraud  wbatsoever,  contrair  to  the 


I  31ST.  iBTKlldttr  tna.T  1>e  pron!4  ob  notlOB  to  TBostv 
•rder  ot  arpcat,  eto. 

Where  a  person,  who  has  been  diichersed  as  prescribed  in  tlijs 
article.  Is  arterwards  arrested  by  virtue  of  an  order  of  arrest 
made,  or  an  execntion  issned,  In  an  action  founded  upon  a  debt 
or  liability  from  which  he  Is  so  discharged,  the  adverse  party 
may  oppose  his  application  to  be  released  from  the  arrest  h^ 
proof,  by  affidavit,  of  any  cause  for  avoiding  the  discharge,  for 
want  of  jurladictioD,  or  as  specified  in  the  last  section.  It  such 
*  cattse  is  established,  the  applicadoQ  must  be  denied. 


D,mi,.=db,Gooylc 


CIVIL  PRISONER. 


ARTICLE  SECOHD. 

rrat,  ' 


e.  XISS,  VtD  maj  be  eirmpted,  lOd  t>] 
aiSe.  ContEDt*  ot  pelltlan. 
SnW).  PecllioHi'i    icbedoli. 

1193'.  Ordar  to  abo'v  eaOM. 

SH.  HMrins,    etc. 
M.  Ord*T   dlitetlnc    ■olnncBti 


31B». 

1  XiS8.   [AM'd,     180S.]    -Wiut     mmr    be     esempted,    and  fey 

Aa  insolvont  debtor  may  be  exempted  from  arrest,  or  dis- 
charged  from  imprisoDment,  as  prescribed  ia  this  article.  Poi 
that  purpose,  he  must  apply,  by  petitiou,  to  the  county  court  of 
the  county  in  which  be  resides,  or  ia  imprisoned;  or,  if  he  rceidea 
or  is  imprisoned  la  the  citr  of  New-York,  to  the  supreme  court. 
A  perBOQ,  who  haa  been  admitted  to  the  jnil  liberticB,  ia  deemed 
to  be  imprisoned,  within  the  meaning  of  this  article. 

2  B.  S.  18.  I  1  (3  Edni.  m:  I-  ISSG,  cb.  »M.    See  !  2300,  port. 

I  21S9.  Contents   of  petition. 

The  petition  mnst  be  in  writing;  it  must  be  signed  by  the 
insolvent,  and  specify  hla  residence,  and  also,  it  be  ia  in  prlaoD, 
the  county  ia  which  he  is  imprisoned,  and  the  cause  of  bis  im- 
prisonment. It  must  set  forth.  In  snbstance,  that  he  ia  unable 
to  pa;  all  his  debts  in  full'  that  he  is  willing  to  asaini  his  prop- 
erty for  the  beneGt  of  ail  bis  creditors,  and  in  all  other  respects 
to  comply  with  the  provisions  of  this  article,  for  the  purpose  ol 
being  exempted  from  arreat  and  imorisonmeat,  as  prescribed 
therein;  and  it  must  pray,  that  upon  his  *)  doing,  he  may  there- 
after be  exempted  from  arrest,  by  reason  of  a  debt,  arising  npoa 
a  contract  previoQsly  made;  and  also,  if  he  is  imprisoned,  lliat 
he  may  l>e  discharged  from  bis  itopilsonment.  It  must  be  veri- 
fied by  the  affidavit  of  the  Insolvent,  annexed  thereto,  talien  on 
the  day  of  the  presentation  thereof,  to  the  effect,  that  the  petition 
la  in  all  respects  trne  In  matter  of  fact. 

3  B.  S.  38,  I  I  (3  Edm.  3S).      Be«  )  3131,  HDte. 
1    21SO.    Petitioner**    ■ofaednle. 

The  petitioner  mnst  annex  to  his  petition,  a  schedule,  in  aU 
reapects  Blmllar  to  that  required  of  an  insolvent,  as  prescribed  in 
•ectlon  2182  of  this  act. 

Id.,  part  Of  I  3.    See  I  31B3,  ut*. 

f  21ftl.  [AB'd,  1S»S.1    Bla  aMdavlt. 

Ad  affidavit,  in  the  following  form,  subecritied  and  taken  by 
the  petitioner,  before  the  county  jndge,  or.  In  the  city  of  New- 
Tork,  before  a  justice  of  the  supreme  court,  must  be  annexed 
to  the  Bcbedole: 
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"  I, ,  do  Bwear  "  (or  "  affirm  ",  as  the  case  may  be,)  "  that 

tlie  matters  ot  fact,  stated  Id  thu  sclicdule  Lereto  uunexed.  are, 
in  itll  respecte,  just  aud  true;  Uiat  I  have  uot,  at  any  time,  or  in 
any  manuer  nuatsoever,  dispaeed  of  or  made  over  an;  part  or 
my  prcperty,  not  eiempt  by  express  provision  of  law  from  levy 
and  Bale  by  virtue  of  on  eseeution,  *or  the  futnre  benefit  of  my- 
self or  my  family,  or  diBpo8e<3  of  or  made  over  any  part  of  my 
property,  in  order  to  deirnnd  any  of  my  creditors;  and  that  1 
nave  not  paid,  secured  to  be  paid,  or  in  any  way  compounded 
with,  auy  of  my  creditors,  with  a  view^that  they  or  any  ot  them 

1 1  2101.  uu. 
I  ZI92.   Order  to   Bhoir  tiaavc. 

The  petition,  and  the  papers  annexed  thereto,  moM  be  pre- 
aeoted  to  the  court,  and  filed  with  the  clerk.  The  court  must 
thereupon  make  an  order,  requiring  nlE  the  creditors  of' the  peti~ 
tloner  to  show  cause  before  it,  at  a  time  and  place  therein  spoci- 
fied,  why  the  prayer  of  Ihe  petitioner  should  not  be  granted; 
and  directing  that  the  order  be  published  and  seryinl.  In  the 
manner  prescribed  in  gection  2105  of  this  act,  for  the  pubUcatioa 
and  Bervlce  of  n ' ■'"  "■■  "' ■"  — --■•^—' 

Id.,    II   3   BSll   4,    J 

I  ZlfiS.  Henri 

The  proviai 

and  2173  ot  I . 

scribed  In  this  article. 

M.,  H  C.  e.  >Dd  1.     See  li  21«a.  219T,  Z1S8.  ZlflB,  21T0.  21T3.  3171,  kbis. 

I    2I(M.   Order     dl  recti  asr 


,   if  a  Jury  has  not  beet)  demanded,  or  the  jurors  bave  been 

discharged  by  reason  of  tbeir  inability  to  agree,  where  it  satla- 
factorily  appears  to  the  court,  as  follows: 

1,  That  the  petitioner  is  unable  to  pay  his  debts, 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

3,  That  he  has  not  been  guilty  of  any  fraud  or  conce«linent, 
in  violation  of  the  proTlBions  of  this  attitle. 

4.  That  he  has.  In  all  tbings,  conformed  to  the  matters  re- 
quired of  him  by  this  article. 

The  provisions  of  sections  2175,  2176,  and  2177  of  this  act, 
apply  to  the  order  prescribed  in  thia  section,  and  to  the  aral^- 
ment  made  in  pursuance  thereof,  except  that  the  trustee  or  trus- 
tees muBt  be  nominated,  as  well  aa  appointed,  by  tlie  cotut. 

Id.,  ig  S  lad  O.  ica'd.      See.  alio,  il  21TE,  SITS,  aTT.  inU, 

I  aiBS.  WkcB  dlackKr**  to  be  vr*nt««|  cBeM  thereof. 

UpoD  the  production,  by  the  petitioner,  of  the  certificates  of 
the  trustee  or  tmstees,  and  the  county  clerk,  to  the  effect  pre- 
scribed in  section  2178  of  this  net.  the  court  must  grant  to  ttie 
petitioner  s  disehnrge.  declaring  thst  the  petitioner  Is  forever 
thereafter  exemnted  from  arrrnt  or  Imprisonment,  by  reason  of 
any  debt  due  at  the  time  of  making  the  aBsigiiment,  or  contracted 
before  tliat  time,  though  payable  afterwards;  gr  by  reftaou  ot 
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any  liability  incurred  br  him,  by  making  or  Indorsing  a  promi» 
tturf  liuie.  ur  tiy  accepiuig,  amwiug,  or  inclorsiiirf  a  bill  of  ex- 
ciumge,  before  the  execution  of  the  aBaigumenti  or  iD'Conaeqaenoe 
of  the  payment,  b?  any  party  to  sucb  a  note  or  bUl,  of  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  the  payment 
in  made  before  or  after  the  execution  of  the  atisfgnment,  with 
the  exceptions  specified  in  eectioii  2218  uf  this  act.  The  dis- 
charge  auall  have  the  eCect  therein  declared,  aa  prescribed  In 
this  section. 

2  S.  B.  28,  i  10.  Bin'd.  Bm  |  21TT,  iDte,  and  f  2218,  pMti  ica  H  X»  ud 
SO  or  ■[!.  7,  U.  a.,  >m'd;  I,  Joeu,  ch.  x 

I  2190,  JUmrtbarmt:  *o  be  reoordad,  «te. 

The  provisions  of  section  2181  of  this  act  apply  fo  the  dlft- 
tSiarge,  and  to  tlie  petition  and  other  papers  upon  which  it  waa 
Kranted. 

Sectlsn  »,  atl.  7,  B.  B.,  au'd  lir  L.  ISM,  efa.  llfl  It  Bdm,  T01)b 

I  2I0T.  PetMIaamr  t«  be  rcleaaea  from  Imprlsoament. 

IC,  at  the  time  vl"?!!  the  discharge  is  granted,  the  petitioner  la 
imprisoned,  by  Tirtue  oC  an  execution  against  bis  person  issDed, 
or  of  an  order  of  arrest  made.  In  an  action  or  special  procecdiug 
founded  upon  a  debt,  liability,  or  jndgmeut,  as  to  which  he  la 
exempted  from  arrest  or  Impriaonment,  ns  prescribed  In  the  last 
■eetiou  but  one,  the  officer  must  forthwith  release  him,  on  pro- 
duction of  the  discharge,  or  a  certlQed  copy  of  the  record  thoreoL 
Id.,  i  n.  .md. 
I  ai96.  Debts  not  alleoted,  cto. 

A  debt,  demand,  judgment,  or  decree,  againct  an  inaolvent,  dia- 
chaived  OS  jprescrlbed,  in  this  article,  is  not  affected  or  Jmpuirud 
by  toe  discharge;  but  it  remains  valid  and  effectual,  against  ull 
hia  property,  acquired  after  the  execution  of  the  assignmenL  The 
lien,  acquired  by  or  under  a  Jadgment  or  decree,  upon  any  prop- 
erty of  the  insolvent,  is  not  affected  by  the  diBcharge. 

Id.,    f    13. 

I   SIM,  Dlaobsiirve,   irbea  void. 

A  discharge,  granted  to  an  insolvent  as  prescribed  la  this  article, 
ia  Told,  tn  the  same  cases,  so  far  as  they  are  applicebte.  In  which 
a.  dlacharge,  granted  as  prescribed  in  article  first  of  this  title, 
la  therein  declared  to  be  void;  and  the  validity  of  inch  a  dla> 
charge  may  be  tested  in  the  same  manner. 

U.,  I  U.   Bm  If  sat.  2186,  Ultk. 

on 
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AKTIOLH  TBIRO. 

JMKhargeofanimprimmed  judgment  dMor  from  {mprisonmaU. 

^•^  3200.  win  mar  ba   dlMhari*!. 

SWl.  To  wliit  coBit  ippUcaUon  to  ba  Bada. 
aM2.  WktD  pctltlaii  mar  >»   imaantad. 

ta&  of  pcUtkHi:   Kl 

-   -iMltlOMr. 


L  VTho  maT  lie  alaehArved. 

A  perHon  tmprtsoned  by  virtue  of  an  eiecutioD  to  collect  a  warn 
oi  totmey,  issued  in  a  civil  action  or  special  proceeding,  nuy  be 
dlg;:barged  Irom  the  imprlBoament,  bb  prescribed  In  this  article. 
A  person  who  has  been  admitted  to  the  Jail  liberties,  ia  deemed 
to  be  ImivlBoned,  within  the  meaning  at  this  article. 

S  H.  8.  ai,  I  1  (3  Edm.  SI).  ■■  am'd,  L.  1M7.  eh.  390,  I  1. 

On  joatlea'a  tianacript.  aee  t  MS3.  poat. 

I    SB201.    [An'd,    ISSd.l    To    wkst    o<>»t    Bvpllcattaa   t«    fe« 


the  coonty  cnurt  of  the  county  in  which  he  Is  imprisoaed;  or,  if 
he  is  imprlaoned  in  the  city  of  New- York,  to  the  supreme  oovrt. 
Id.,  part  of  I  1,  am-d;  h.   IStB,  th.  M«. 

I  aaOS.  ^Vkea  pstftloB  lur  be  prsHBtBd. 

A  iwrson  so  imprisoDed,  may  apply  for  auch  a  discharge,  at 
any  time;  nnleaa  the  sum,  or,  where  he  is  imprisatied  by  Tirtne 
of  two  or  more  executions,  the  aKKresate  nf  the  sums,  for  which 
he  is  imprisoned,  exceeds  five  huudred  dollars;  in  which  case, 
he  cannot  present  such  a  petition,  until  he  has  been  Imprisoned, 
by  Tirtue  of  the  execution  or  executions,  for  at  least  three  months. 

Id..  I  2,  and  part  oI  |  1. 

I  2208.  Coatenta  at  vetlUo>t  aekeOdc. 

The  petition  must  be  in  writing;  It  mnst  be  signed  by  the  petl- 
tloner:  nod  it  most  state  the  cause  of  hie  Imprisonment,  by  aettliig 
forth  a  copy,  or  the  subatance,  of  the  execntion,  or,  if  there 
are  two  or  more  executions,  of  each  of  them.  The  petitioner 
mnat  annex  thereto,  and  prescDt  therewith,  a  schedule,  containing 
a  Just  and  trae  account  of  nil  hSs  property,  and  of  ell  charges 
allWtlng  the  same,  as  the  properly  and  charges  existed  at  the 
time  when  he  was  first  imprisoned,  and  aUo  as  they  exiat  at  the 
time  when  the  petition  is  prepared;  together  with  a  Just  andjtni* 
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accooDt  of  all  deeds,  secutities,  booka,  vouchers,  and  papers,  le- 
lacing  to  the  properi;,  and  to  tlie  charges  theieupou. 

2  B.   B.  31.   I  *.  km'd. 

I    2304.    ASdavIt    of    pettttoner. 

Ad  affidavit,  in  tbe  follovring  form,  subscribed  and  taken  bj 
the  petitioner,  on  the  da;  of  the  preaeotation  ol  the  petition, 
must  be  annexed  lo  tlie  petition  and  schedule: 

-  I, ,  do  swear  "  {or  "  affirm  ",  as  the  ca»e  maj  be),  "  that 

the  mattera  ol  lai^t,  stated  ia  tbe  petition  and  schedule  hereto 
annexed,  are,  in  all  respects,  just  and  true;  and  that  I  have  not, 
at  any  time  or  in  any  manner  whatsoever,  disposed  of  or  made 
over  any  part  of  my  property,  not  exempt  by  express  provision 
of  law  from  levy  and  sale  by  virtue  of  an  eiecuiion,  for  the  future 
t>ene&t  of  myself  or  my  family,  or  disposed  of  or  made  over  any 
part  of  my  property,  with  latent  to  injure  or  defraud  any  of  my 
creditors  ". 

Id..  I  a,  ua'd.    Bm  U  tut  and  3191,  ut*. 


I  3300.  HvHee  to  e 

At  least  fourteen  days  before  the  petition  is  presented,  the  peti- 
tioner must  serve,  upon  the  creditor  in  each  execution,  by  virtue 
of  which  he  1*  Imprisoned,  a  copy  of  the  petition  and  of  the 
■cbedule;  together  with  a  written  notice  of  the  time  when,  and 
place  where,  they  wlU  be  presented.  If,  by  reaaon  of  changes  oc- 
curring after  the  service,  it  is  necessary,  before  presenting  the 
petition  and  schedule,  to  correct  any  statement  contained  in  the 
■chednle,  tbe  correction  may  be  made  by  a  supplemental  schedule, 
&  copy  of  which  need  not  be  served,  unless  the  court  so  directs. 

Id..  1  1.  un'd. 

1  aSOO.  Id.j  when  service  emnsot  be  made. 

The  papers,  spewed  in  the  last  section,  may  be  served,  either 
npOD  the  creditor  or  his  representative,  or  upon  the  attorney  whose 
name  ia  ■ubscribed  to  the  execution;  and,  In  either  case,  In  the 
manner  prescribed  In  this  act  for  the  aervice  of  a  paper  upon  an 
attorney,  in  an  action  In  the  supreme  court.  Where  it  Is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  court,  that  service 
cannot,  with  due  diligence,  be  so  made  within  the  State,  upon 
either,  the  court  may  make  an  order,  preacribing  the  mode  of 
service,  or  direcdng  the  publication  of  a  notice  In  Hen  of  service, 
in  such  a  manner  and  for  such  a  length  of  time,  as  It  thinks  - 
proper:  and  therenpon.  it  may  direct  on  adjournment  of  the  hear- 
ing to  Buch  a  time  as  it  thinks  proiter. 

Id.,  part  of  i  B. 

I  fla07.  la.i  wkeu  state  m  ercdltor. 

Where  the  State  Is  a  creditor,  the  papers  must  be  served  apon 
the  attorney-genera],  who  must  represent  the  State  In  the 
proceedings. 

Art.   T,   I  SO,  B.   B. 

I  3*08.  ProeeedlnCB  on  preBeB(atl<»  of  petltloa. 

Upon  the  presentBtloo  of  the  petition,  schednle.  and  aSdavK, 
with  due  proof  of  service  or  publication,  as  prescribed  In  the 
la«t  liiree  sections,  the  court  most  make  an  order,  dtrecHuK  the 
petitioner  to  be  brought  before  It,  on  a  day  designated  dierefai; 


L" 
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&Dd  on  that  day,  or  on  snch  other  Aoyt  at  It  appoints,  the  coart 
uiuBt,  in  a  suuimarf  way,  liuar  me  uiieeuciuiiK  uuu  itiUO.M  ol  vue 
parlies.  If  the  ijourt  ia  aatletied  that  tne  petlUon  uiiil  ichedule 
are  correct,  aaii  tuut  the  pctitiout^r'a  procet^inga  are  Just  nnd 
fair,  it  must  make  au  order,  directiug  the  petitioner  to  execute  to 
one  or  more  irusteos,  designated  in  the  order,  au  OBslKtunent  of 
all  his  property,  not  expresaly  exeiupi  by  lavr  from  levy  and  sale 
by  virtue  at  an  execution;  or  of  so  much  thereof  ■■  ia  anffieient 
to  satiaty  the  execution  or  executioiUi  bf  Tirtue  ol  wliich  lie  ii 
imprisoned. 

An.  B,  g  6,  B.  B.,  uni'd. 

t  zaOB.  Adjoarament 

Upon  sufficient  cause  Ijeing  shown  by  s  creditor,  the  court  may, 
from  time  to  time,  adjonru  the  beanus;  but  not  to  a  day  later 
than  three  montha  after  the  presentation  of  tlie  pelitioo. 

Id.,   I  1,   tati. 

I  2aiO.  PraceedlDva  on  adjoorned  day. 

An  objection  to  a  matter  of  form  sbnll  not  be  received  npon  an 
adjourned  day;  and,  uulegg  the  opposing  creditor  satiaties  Ihe 
court  that  the  proceedings  on  the  part  of  the  petitioner  are  not 
it  and  fair,  the  court  must  direct  an  BBslgnment.  as  prescribed 
the  last  section  but  one,  and  must  grant  a  diBcharge,  as  pre- 
scribed in  the  following  sections  of  this  article. 
M.,  I  8. 
I  2811.  AulKnnenti  «Beet  thereof. 

The  assignment  must  be  acknowledged  or  nroved,  and  certified, 
in  lilce  manner  as  a  deed  to  be  recorded  in  tbe  county,  and  man 
be  recorded  in  the  clerk's  office  of  the  county  where  the  petitioner 
is  imprisoned.  Where  it  appears,  from  the  schedule  or  otherwiae, 
that  real  property  will  pass  thereby,  the  assignment  most  also  be 
recorded  as  a  deed,  in  the  proper  office  for  recording  deeds,  ot 
each  county  where  the  real  property  is  situated.  The  aastfrn- 
ment  vests  tn  the  trustee  or  trualees,  for  tbe  benefit  of  the 
judgment  creditors  in  the  execntions,  by  virtue  of  which  the  peti- 
tioner Is  Imprisoned,  all  the  estate,  right,  title,  and  Interest  ol 
the  petitioner  in  and  to  the  property,  so  directed  to  be  assigned. 

M.,  pirt  of  I  8;  slM  port  of  |  20,  .rt.  T.      Be*  ]  21T7,  MiH. 

I  axis.  DlHcIiiirKe,  when  to  be  vrnnted. 

Upon  the  production,  by  the  petitioner,  of  sntisfBdory  evldencf, 
that  the  petitioner  has  nctunlly  delivered  to  the  trustee  or  tma- 
tees  all  the  property  so  directed  to  be  assigned,  which  is  caunble  of 
delivery;  or  upon  the  petitioner's  giving  senirity,  approved  by  the 
court,  for  the  future  delivery  thereof;  the  court  must  make  an  or- 
der, discharging  the  petitioner  from  imprisonment,  by  virtue  ot 
each  execution,  specified  in  his  petition.  The  sheriff,  npon  belns 
served  with  a  certified  cony  of  the  order,  must  discharne  the 
petitioner  as  directed  therein,  witbont  any  detention  on  scconnl 

Id..  II  10  ud  11.   S«  t  sam,  ■Bte. 

I  3213.   p«tltl€>n«r'a  properlr  ■HH   llnble. 

NotwithBtanding  such  a  di^ichnrge,  the  judgment  creditor  In  tiM 
rxevntion  has  the  same  remedies,   agalnat  the  propertr  of  tho 
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petitioner,  far  any  sum  dne  upon  bit  Jiidgmpnt,  which  he  had 
before  the  eieeution  was  i*<sued;  but  the  petitioner  shnll  not, 
eii'ept  as  ia  otherwise  Bpiscislly  prescribpd  in  the  neit  section,  be 
afcain  imprisoned  bj-  Tirtiie  of  nil  execution  upon  the  aame  judg- 
ment, or  arrested  in  an  action  thereupon. 

Art.  a,    I  12,    K.  3.,  .m-d. 

1  SS14.  When  creditor  nay  laaMe  Hew  ezaentlitB  asittnal 

If  the  petitioner  is  coaviirled  of  perjiiry,  (wtnmitted  In  any  of    • 
the  proceedinga  upon  his  |>elitloo,  any  judgmoot  CTPditor,  by  virtue 
of  whose  execution  be  waa  impriaoaetl,  luuy  maua  u.  uuw  execu- 
tioa  agaiuat  Ms  i>en>on. 

Id..    I    IS. 

1  XaiB.  Powers  and  dallea  at  trniitec. 

The  trnstee  must  collect  the  demaads,  and  aell  the  other  prop- 
erty  naaigned  to  him.  He  muHt  apply  the  proceeds  thereof,  afiet 
deducting  his  commlsaloua  and  eipeuHes  allowed  by  law,  aa  fol- 

1.  To  the  payment  of  the  jail  fees,  upon  the  Impriaonment  and 
discharge  of  the  petitioner. 

2.  If  a.ny  aurplus  remains,  to  the  payment  of  the  creditors, 
by  Tirtne  of  whose  eiecutiona  the  petitioner  waa  imr]riBOPed, 
when  he  presented  hla  petition;  or,  it  there  is  not  enougfa  to  pa^ 
them  in  full,  to  the  payment  to  each,  of  a  proportionate  part  of 
the  aum  due  upon  his  execution. 

3.  If  any  anrplua  rcmBioa,  be  must  pay  it  OTer  to  the  petitioner, 
or  his  executor  or  adminiatrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  written 
notice,  of  the  time  and  place  of  mating  a  distribution,  aa  pr*- 
Bcrltied  in  sutidiTisloD  second  of  this  Hection.  hna  the  same  effect 
as  publiabing  a  notice  thereof,  in  a  case  prescribed  by  law. 

Id.,   1  IB. 

I  ZS16.  CFfdllor  nay  notlfr  debtor  to  apitly  (or  dlaolmrite. 

Where  a  person  haa  been  imprisoned  by  virtue  of  an  eieeution, 
for  the  apace  ot  three  months  after  he  wna  entitled,  by  the  pro- 
viaiona  of  this  article,  to  apply  for  a  difchargp;  and  has  neither 
made  SDcb  an  application,  nor  npnlied  for  his  dl^chRrge  under  the 
proTiwiona  of  artlclp  first  of  this  title;  the  JuduTneiit  creditor,  by 
virtue  of  whose  execution  he  is  imprisoned,  rmv  oorie  npnii  the 
prisoner  a  written  notice,  requiring  him  to  apply  for  his  discharge, 
according  to  the  provlalous  of  this  article. 

Id..   I  le. 

I  2317.  Effeet  of  tallnre  ao  to  apply. 

If  the  prisoner  does  not.  within  thirty  dnya  after  personal  ser- 
vice of  snrh  a  notice,  either  prefent  a  petition  to  the  proper  court, 
aa  prescribed  in  article  firat  of  tbla  title,  or  serve,  upon  (he  cred- 
itor giving  the  notice,  a  ropy  of  n  nef'tlnn  and  achedule.  with  a 
notice  of  hla  Intention  to  anply  for  bis  d'seharre,  ns  p-racrihed  In 
thin  article:  or  if,  after  such  a  preseyi'stlon  or  service,  bo  (1o°b  not 
•lillgenttT  proceed  therennoi  to  n  dr-I"lou,  he  sb""  he  forever 
bflrred  from  ohlalulne  his  d'c-bore'e  under  the  provlilona  of  thll 
arHHe,  or  of  article  flrat  «f  tbit  title.  —       »»• 

K..  t  ITi  U  IHT.  ^.  or.  let  (  14M,  uH. 

m  .Coo;;lc-- 


S  aaia  discharge  of  debtor.       o.  17,  1. 1,  a.  s 

f  saia  Delitap  to  United  StnlCB,  etc»  But  to  be  dlaokiuw*. 

Neither  of  the  follonlug  named  persons  sbnll  be  diBcharged  from 
impriaotimeut,   under  the  provisloiia  of  tliia  nrtlclp; 

1.  A  perBOD  owing  a  debt  or  duty  to  tlie  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or  for 
money  received  or  collected  by  any  person,  Eia  a  pnblic  officer  at 
In  a.  Sdaciary  cspncKy.  or  a  cause  of  action  specified  In  eecfloll 
1960  of  this  act  or  a  Jodsment  recovered  npon  such  &  canae  <l( 

Puu  of  It  30  sod  SO.  srt.  T,  K.  8.      8m  |  21S4,  uto,' 
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ABTICLB  FOUBTH. 

Careof  the  property  of  a  perioneu^fined  for  erinte. 

■«.  231D.  «1iFD  anil  to  whKl  court  (ppUcitlon  to  bs  nude. 
2X30.   Wbo    ms;    ■pplj. 

yw'  uoDteDU   of    p«t)tloii, 

SSZi.  Coil)'  o[   HutcDce  anil  undiill   to  be  pn*ent«l. 

XOi.  rroCMdlneB   upon   prewntiiion   ot   tbe   pipsn. 

X£:f7.  BemaTil    oC    trDBtee;    appointment    ol    new    trvitee. 

azas,  Pr]»Qnsr'«   prepefir;  tioir   ippiled. 

2220.  Id.;   Id  be  dellwtsd  to  him  on  bli  diHlurge. 

2230.  AppUAtloD  of  tbU  artlcla  to  psrwna  benloron  ataumett. 

1  Z3I1B.    [Am'd,  188R.]      Wbcn  and  to  irliKt  coart  KvpUon- 

Wher«  a  person  is  impriBoued  In  a  Btste  ptibod,  for  a  term  lew 
than  for  life;  or  in  a  penltetitlar?  or  county  iail,  for  a  criminal 
offence,  for  a  lonE^r  term  than  one  year;  one  or  more  trusteeCL  to 
lake  charge  ot  hts  property,  may  be  appointed,  aa  prescribed  Id 
tbis  article,  by  the  county  court  of  tbe  county,  or  the  stipreme 
coart  Id  the  judicial  diatrict,  where  he  resided  at  the  time  of  bis 
imprisonmetit;  or,  it  he  was  not  then  a  resident  of  the  State, 
icbere  he  la  iinprisooed. 

2  R.  8.  IG,  &rt,  1,  )  1  (2  Edm.  IS);  L.  18«1.  eb.  »4S. 
I  8220.  Who  mar  applT. 

A.  petition  for  such  au  appoiutment  may  be  presented  b;  either 
of  tbe  following  persons; 

1.  A  creditor  of  the  prisoner. 

2.  The  prisooer's  husband,   wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  where  be  owns  real 
property,   of  hia  heirs  preaumptive. 

4.  A  relative  whom  he  ia  bound  to  support. 

B.  Any  relative  or  other  person,  In  behalf  of  his  Infant  ehild 
or  children. 


i  2231.  Creditor  tanst  rcIlBoalsh   BeeiirltT. 

A  creditor  of  tbe  prisoner,  who  has  a  judgment,  mortgage, 
or  other  security,  apecifietJ  In  section  2158  of  this  act,  cannot 
apply  for  soch  an  appointment,  with  respect  to  the  debt  so  se- 
cured, nntesH  he  appends  to  or  includes  in  his  petition,  the  declara- 
tioD,  re<|uired  by  that  section  from  n  consenting  creditor;  which 
declaratioD  has  the  same  effort  os  the  declaration  of  a  consenting 
creditor,  as  therein  specified. 

Art.  7.  E.  S..  I  II.      S«  )  21l».  Bntp. 
I  22X2.  OotttrntB  of  petltloa. 

The  petition  must  be  in  wrilinK.  and  verified  by  the  aRidaTit 
of  the  petitioner,  to  tbe  efTerl,  that  the  matters  of  fact  therein 
stated  are  true,  to  the  bent  of  the  petitioner's  knowledge  and 
belief.  It  must  net  forth  the  (nets,  showing  that  the  applicant 
ia  entitled  to  make  the  ap'>licalinn,  and  that  the  Bp')lication  ia 
made  to  the  proper  court;  the  nnnie  and  residence  of  each  per«on, 
who  ia  tntltled  to  make  such  an  aoplleatlon,  as  preaertbAd  In  tb« 
iMt  MCttpB  bat  pne,  sxcept  the  Sfth  lubdlTlaloa  thfirwl)  tod  » 
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brief  description  of  the  property,  rr^  1  r.nl  ['('ominl,  of  tlic  T.'.'- 
SUIT,  and  iiie  value  tlieitu..  i.  i^l>  ^,i,i.^.....  u>  u  civunui,  „„j 
uiit  a  resident  of  iLe  ISlute,  he  luniit  ui>iil'1l  Id  his  pcUtiuii,  ti.c 
liapera  spenfied  in  section  2161  of  this  act.  If  any  of  the  factn, 
herein  repaired  to  be  set  forth,  cannot  be  auctrtainod  by  the  peti- 
tioner, aft«r  the  exercise  of  due  diligPiiLe,  that  faci  must  bn 
staled;  and  the  comt  may,  in  ila  disLTetiuu,  issue  a  Bubpoeoa, 
teqoirlDg  any  person  to  attend  aud  tiitiify,  rt.-BpectinK  any  mat- 
ter, which,  in  its  opinion,  ought  to  l>e  more  folly  and  certainly 
■et  forth. 

I  2SS3.  Copy  of  seateaee  Bad  afldmvit  to  te  preaeDted. 

The  petition  must  be  an-ompanied  nith  a  copy  of  the  sentence 
of  convictiou  of  the  prisoner,  duly  certified  by  the  clerlt  of  the 
GUirt  by  which  he  was  sentCDced.  under  the  SPnl  thereof;  to- 
getber  with  an  affidavit  of  the  apiilioaut,  statins  that  the  person 
to  convicted  is  actually   imprisoned   Iherennder. 

Alt.  >,  B.  8..  I  3.  la  pan, 

I  3SS4.  Proecedlasw  npoa  ppcacatattaa  of  *kc  papers. 
Upon  the  presentation  of  the  papers,  tbe  court  may,  in  its  dis- 
cretion, make  an  order,  either  appointing  one  or  more  fit  persona 
tAisteea  of  the  property  of  the  prisoner:  or  requiring  all  creditors 
of  the  prisoner,  and  all  persona  interested  in  his  eatale,  to  ^ow 
Lanae,  at  a  time  and  place  specified  therein,  why  such  an  appoint- 
Oient  should  not  be  made.  In  the  lutter  case,  the  order  must 
direct  the  manner  of  service  thereof,  by  pabllcation  or  otberwise. 

Id,,  part  ol  ^  S. 


I  aXXS.  Id.)  oa  retara  of  order  to  ahoir  caaa«. 

L'|>on  the  return  of  an  order  to  show  cause,  made  aa  preaciibed 
in  the  hint  section,  proof  of  the  service  thereof,  as  required 
(hereby,  must  first  be  made;  whereupon  the  court  must  bear  the 
nlleiialioUB  and  proofs  of  the  crwlitors  and  otiier  perBons  interested 
in  the  eetille,  wno  appear.  Where  the  prisoner  is  inilebted  to  any 
person,  die  court  must  appoint  one  or  more  trustees,  unless  the 
peritonB  in  teres  tod  in  tbe  prisoner's  property  pay  the  debt,  or 
c:ve  such  secority,  as  the  court  preKcribes,  for  the  payment 
thereof,  either  absointely,  or  coiilingt-tlly  ujiou  a  recovery  in  an 
ictlon;  in  which  case,  or  where  the  prisoner  is  not  indebted,  the 
[:ourt  may  grant  or  delay  the  prayer  of  tbe  petition,  aa  Justice 
requires. 

tFnatee. 

- -,, -^   .—  or  more  truEtees,  and 

the  filing  of  the  pH->ers  upon  which  it  was  granted,  vest  in  the 
trustee  or  trustees  all  tbe  riitht,  title  and  interest  of  the  prisoner, 
n  and  to  any  property,  real  or  personal.  Where  the  prisoner  owna 
real  property,  an  enemplifii^  copy  of  the  order  mnut  be  recorded, 
n  the  proper  office  for  recording  deeds,  in  each  county  where  the 
real  property  Is  sKuoted. 
Art.  I.  K.  S.,  I  S.    S««  1  211T,  int* 

I  3227.  HemoTBl  of  trnstee)  appolatmeat  of  aew  traatee. 

Upon  the  application  of  any  person,  entitled  to  apply  for  an  or- 
lar,  ftppolotlac  tnuteei  of  the  priioner'i  propntr,  tad  t^^oa  ajuik 
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ft  notice  eu  the  court  prescribea,  to  the  petitioner,  nnd  to  such  other 
persons  interested,  as  the  court  thinks  proper  lode^giute,  the  court, 
by  nhicli  the  order  was  granted,  may.  In  Its  discretion,  remove  any 
trustee,  sad  appoint  another  in  his  place;  or  may  appoint  one  or 
more  additional  trustees.  The  new  trusteeortrustees.ao  appointed, 
have  the  same  power  and  authority,  are  vested  with  the  same  right, 
lille  iind  interest,  and  are  subject  to  the  same  duties  and  Uabllifles, 
us  ir  he  or  they  had  been  appointed  by  the  original  order. 

I  asas.  FrUanar'a  prvpart;  )  hoir  Hpplled. 

After  deducting  their  commissioiiB  and  expeoBOS,  allowed  by  law, 
aad  paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time, 
under  the  direction  of  the  court  by  which  they  were  appointed. 
apply  the  surplus  of  any  money  in  their  bands,  to  the  support  of 
the  piifioQer's  wife  and  children,  and  of  snch  other  relatives  as  be  ia 
hound  to  support,  and  to  the  edncaUon  of  his  children. 


o  support. 


,  d 

must  deliver 


lawfully  discharged  from  imprisoa- 
'  '  '■""  "    '  ■      "   ■   hla  legal 


I    «aao.    AppUeatloo     at     tUi     utlola     to    panon*     haratofer* 

This  article  applies  to  a  prisoner  who  has  been  sentenced  before 
tliis  chapter  takes  effect,  and  to  his  property:  except  where  one  or 
more  trustees  of  his  property  liave  been  theretofore  appointed,  by 
proceedlsgB  taken  In  purauance  of  a  atatnte  tiien  ki  forco. 
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TITI^  II. 


e«.  2SS1.  Wlisn 


saa8.  pi-BCBpi. 


2241 

wbom    c 

«pt  to 

OD  tandJord 

at  b«wdr 

Proof  of  ■ 

prsMpt. 

Iuu«  apon  fnrell) 

B  eotrr 

sum 

IE   N.   Y. 

dKlrlet 

tor  tMil 

me 

Tilil. 

Amoant 

bow'  collected. 

Wimnt  I 

of  ^iii 

Wbeo  WB 

w)KD™Dd    bow    B 

ajed! 

f.    boi' 

dlspowd 

of. 

Bedempll 

ZKT 

Id.;  by  c 

Ifein. 

Z2C8 

Tbe    U>I 

dou    qn 

lined. 

22E9 

tbereupo 

:   IlubllllT 

aise.  Hov   pivceealDgi  under  tfati  title  to   be  lUreJ* 
t  3X31.  Whca  (enant  mar  be  rr-mOTi-d. 


In  eitlier  oC  the  follovriiig  cusi^a,  a  teoaut  or  1eas«v  at  icHt.  . 
or  at  auSerance,  or  for  part  of  a  j^ar,  or  for  oue  or  more  fears, 
of  real  property,  iucIiidiDg  a  specific  or  iiudiTided  portion  of  » 
house,  or  otiier  duelling,  and  his  assiKtiH,  uudertenauta,  or  Iwal 
repreBentaliTes,  mar  be  removed  therefrom,  as  prescribe!]  in  lliia 
title: 

1.  [Aiu'«,  18M.]  Where  he  holds  otpt  and  continnet  In 
posBCBsion  of  the  demined  ptemises,  or  aay  portion  thereof,  aftpr 
the  expiration  of  his  term,  without  the  permission  of  tbe  land- 
lord; iocludinB,  elBpivhere  thnti  in  the  city  of  New  York  and 
Brooklyn,  a  case  whero  the  porsoo  to  be  remoTed  became  the 
occupant  of  tbe  premlncs  ns  a  Bcrvant  or  employee  and  tbe 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  lerminntfil  or  (hp  time  fiipd  for  such  occnpancy 
by  the  airrcement  between  the  parties,  has  expired:  but  If  by 
such  adrecment  the  st-rTBtit  was  to  bo  permitted  to  occupy  Buch 
premiaea  for  a  period  beyond  the  term  of  prnployroent  snch 
removal  shall  not  be  had  under  thin  anhdivininn  nnleas  mch 
period  BO  perrallted  for  ocrupnnpy  hBR  pipirpcl.  or  the  relation 
of  master  and  servant  or  PuiploTor  niul  employee  waa  latvfnltr 
terminated  before  the  expirntion  of  niich  term  of  emplnyniBnt; 
but  nothing  In  tbla  aubdivision  i-onlalned  shall  he  conBtmed  u 
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preT«iitins  tbe  remoTftl  of  tmch  txhmpaiit  In  anr  other  lawlnl 

i:^  IBM.  cb.  sas. 

2.  Where  he  holds  over,  without  the  like  permlBsion,  after  a 
default  ia  the  paymeut  of  rent,  puiBuaat  to  the  acreemeot 
under  which  tbe  demiHcd  premiHcB  are  held,  and  a  denuiDd  of 
the  rent  has  been  made,  or  at  le.i»t  three  dors'  notice  in  writing, 
reqnlrlng,  iit  the  alternatiTe,  the  pajment  of  the  rent,  or  the 
potsesalon  of  the  premises,  baa  bfoa  serTed,  in  behalf  of  the 
person  entitled  to  the  rent,  npon  the  person  owing  it,  as  pre- 
Bcribed  In  this  title  for  the  serTico  of  a  precept. 

3.  Where  in  any  cit7  In  this  State  he  holds  over  and  continue*  - 
In  pooeeaslon  of  the  demUed  premises,  or  any  portion  thereof, 
after  default  In  the  payment,  for  sixty  days  after  the  same 
•hall  be  payable,  of  any  taxes  or  asacEBmeatB  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
aaant  to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  ot  such  taxes  or  assessmenta 
has  been  made,  or  at  least  three  dnys'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  Ihpreot  and  of  any  interest  and 
penalty  thereon,  or  the  poaResBion  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
tn  this  tide  for  the  service  of  a  precept.  An  acceptance  of  an; 
rent  by  the  lessor  or  bis  Iei;a1  representatives  ahall  not  be 
t»>nstrued  as  a  waiver  ot  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  »o  as  to  preclude  the  lessor  from  the 
benefita  of  this  chapter. 

4.  Where  he,  being  in  possession  tinder  a  lease  for  a  term  of 
tliree  years  or  lew,  has,  daring  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
baafcrupt  law  of  the  United  States. 

6.  Where  the  demised  premises,  or  any  part  thereof,  are  used 
or  occupied  as  a  bawdy-house  or  hourie  of  assignation  for  lewd 
perrcns,  or  for  any  Illegal  trade  or  mannfactnre,  ot  other  Illegal 
business. 

3  K.  8.  112.  I  ffi  a  Earn.  BW).  mm'd:  L.  1MB.  eb.  19S:  ulio.  I  SS.  Iddad 
V  U  1888.  ch.  T54.  I  1  (T  EAm.  3«S).  IBd  L.  IBTS.  fb.  OSB,  I  1  (S  BdlB. 
«S».  coDBllilated  aad  nm-d. 

I  2X3Z.  Fersoii  holdlns  aver  land  Bold,  cte>,  Bi«r  %•  re* 

In  either  of  the  follnn-lng  ennes,  a  person,  who  holds  over  and 
coiftlnnes  in  posseRBioii  ot  reiil  [iroperty,  after  notice  to  quit  the 
aame  has  been  given,  ns  predcribpii  In  section  2238  of  this  act, 
and  his  asBigns,  tenants,  or  IcRnl  ronrcBeiitativea,  may  be  re- 
moved therefrom,  as  prcccriheil  in  this  fl'lo: 

1.  Wbcre  the  property  has  been  foM  by  virtue  of  an  execution 
agiiliiBt  him.  or  a  person  under  whom  he  claims,  and  a  title 
nndcr  the  snle  has  bpen  perfected. 

2.  Where  the  property  has  been  duly  sold,  npnn  the  for'-eloatre. 
by  proceedings  taken  as  prescribed  in  title  jiiiilh  or  this  chapter, 
of  a  mortgage,  executed  by  him,  or  n  pprson  under  whom  he 
claims,  and  the  title  tinder  the  foreclosure  has  been  duly 
perfected, 

5.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  It  upon  sbares.  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreement 
for  his  occupancy,  baa  evpired. 
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4.  [Am'd,   18&4.}     Where  he,  or  the  person   to  ti-hom  he  ha> 

succeeded,  has  intruded  luto,  or  squatted  upon,  aay  real  property, 
without  the  ptfrmissioa  oi  the  persou  entitled  to  the  poEBesaiou 
thereof,  and  the  occupancy,  thus  commence,  has  coqIIuui^  with- 
out permiaaion  from  the  latter:  or,  after  a  permission  glTen  b} 
him  hae  been  revoked,  and  notice  of  the  revocation  given  ti. 
the  person  or  persons  to  be  removed, 

SuM.  4  of  t  28,   B.  B..  ani'd:  I..  1ST4,  eh.  SOS.  tnd  I  31,  B.  S.;  L.  18M, 

I  2333.  Id.)  In  ciiBc  of  forcible  entry  op  detnlner. 

An  entry  shall  not  be  made  into  real  propcrt;,  but  in  &  caae 
where  entry  is  given  by  law;  sad,  in  such  a  case,  only  in  a 
peaceable  raaniiar,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  nho  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  pn^>erty, 
holds  the  poGsesHion  thereof  by  force,  and  his  assigns,  undei^ 
tenaniB,  and  legal  representatives,  may  be  removed  theKtiom, 
as  prescribed  in  this  title. 
'   3  R.  S.  BOT,  fl  1  aoa  2  (2  Bdm.  eSS). 

1  2234.    [Am'd,   1895.]    Appllcntlon;  to  nhora   vKde. 

Application  for  removal  of  u  pemon  from  real  property,  ■■ 
prescribed  in  this  title,  ma;  bo  mnde  to  the  county  iudse  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  ApplieatioD 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  theroof,  is  sitnated,  or  if  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
conrt  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  it  in  the  city  of  Albany,  or  in  the  dty 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Yonkers.  to  the  city  indue  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boiindnries  of  which  embrace  portiona  of 
two  or  more  towns,  application  mtiy  he  made  to  a  justice  of  the 
peace  of  either  town,  who  keeps  an  office  In  the  village. 

BrctlDD  28.  R.  S..  iiu'il:  L.  1S4S.  ch.  IKI  <Z  Edm.  B£0):  PooFt..  nrt.  «,  t  It; 
Conat.  IS4I1.  art.  6.  t  IB:  1^  1^».  '-t>.  SOfl:  1,.  IFiSI.  cb.  10S;  Conot.  IsW. 
»rt,  B.  1  W;  L.  ISSO,  eh.  aw.  (  8:  U  1878.  cb,  269.  i  1:  U  1853,  rt.  SM,  |  1; 
Ti.  ISET.  ch.  344.  9  TT.  unhd.  3;  L.  IRfiS.  rh.  ISO  (S  Edm,  SO);  Oit.  Pnc.. 
I  M.  am'd;  L.  ISTO.  rh.  741.  I  4  (7  Urtm.  7741;  I^  lR-7.  ch.  1«;  L.  1S70, 
fh.  awi:  r..  1821,  oh.  47.  I  1:  1..  18B4,  rh.  271.  (J  1  una  IB;  L,  1873.  ch.  9M, 


L.  1S49,  cb.  im.  I  2fl;  I..  1RT0,  cb.  470,  I  13;  1..  IGM.  cb.  ««.  I  3S;  L.  IMT, 

cb.  SOI.  I  e:  L.  ises,  cb.  Me. 

I  Z23II.  Petition  br  vemon  entitled  to  poBaeaslon. 

The  application  inay  lie  made  hy  the  landlord  or  Inssor  of  tlie 
demised  premises:  the  purchnser.  upon  the  execution  or  fore- 
closure sale;  the  pfrsnn  forcihly  put  out  or  kept  out:  the  perMn 
with  whom,  an  owner,  the  Bstreement  was  mnde.  or  the  owner 
of  the  property  owupied  under  an  aererment,  to  cultivate  ths 
property  upon  shflres.  or  for  a  Rhnrc  of  the  crops:  or  the  person 
lawfully  entitled  to  the  posB*s»ion  of  the  property  Intruded  into 
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or  SQQatted  upon,  as  the  cose  requircB;  or  b^  the  legal  repre- 
sentative, neeiit,  or  QBiiignee  of  the  iHDdlord,  iiurchaaer,  or  other 
peiBOD,  BO  entitled  to  apply.  The  applicaot  must  preBent  to  the 
judge  or  juBtice,  a  nritten  petition,  verified  Id  like  manaer  an 
a  verified  (.■ompiaint  in  an  action  brought  in  tb<!  Bapremc  couvt; 
describiiiK  the  premiB^B  of  which  the  ixiBBession  is  claimed,  and 
Ute  lutereat  therein  of  the  petitianiir,  or  the  person  whom  he 
repreBente;  atatiug  the  faeta,  which,  according  to  the  provisions 
of  this  title,  authorize  the  application  by  the  pelltiotier,  and  thp 
removal  of  the  person  in  poBseasion;  naming,  or  otherwise  in' 
telligibl;  designating  the  person  or  persons  againat  Whom  the 
apadal  proceeding  is  instituted,  and,  if  there  are  two  or  more 
such  persons,  and  some  are  uuderteaauts  or  assigns,  specifying 
who  are  principals  or  tenants,  and  who  are  underteuants  or 
assigns;  and  praying  for  a  Unal  order  to  remove  him  or  thetn 
accordingly. 
SecHou  3,   3,  iDd  »,  B.   B..  am-e  mnd  connllditad.    B«  1  T.  *  O.  633. 

I  22SS.  Kotlee   to   lie  arlven   In  certain   casei. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
BnEFerance,  the  petition  mnst  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  In 
section  2232  of  this  act,  the  petition  must  state  fhat  n  notice.  In 
behalf  of  the  applicant,  requiring  all  persons  occupying  the 
property  to  quit  the  same,  by  a  day  specified,  has  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or 
affixed  conspicuously  upon  the  property,  at  least  ten  days  before 
the  day  specified  therein. 

Sertton  U.  B.  S.,  lad  I..  18ST.  cb.  396,  M  2  aiid  3  (4  Edm.  BIT). 

I  aasr.  PeltUon  by  neighbor  of  bnwdT-hoose,  etc. 

An  owner  or  tenant  of  real  property,  in  the  immediate  neigh- 
borhood of  other  demised  real  property,  which  is  used  or  occupied 
OS  a  bawdy-house,  or  house  of  aBsignatiou  for  lewd  persons,  may 
serve  personally  npon  the  owner  or  landlord  of  the  premisen,  so 
ns(Hl  or  occupied,  or  npon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  application  for  the  removnl 
of  the  person  so  using  or  occupying  the  name.  If  the  owner  or 
landlord,  or  his  agent,  does  not  make  such  an  application,  within 
five  days  thereafter:  or  having  made  it,  does  not  iu  good  faith 
diligenlly  prosecute  it;  the  person  giving  the  notice  may  mnke 
snch  an  application,  stating  in  his  petition,  the  fact  so  entitling 
him  to  make  it.  Such  an  application  has  fhe  same  vttPCt,  except- 
as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
was  the  landloi^  or  lessor  of  the  premises. 
ShUmb  U  ■Dd  01.  B.  3. ;  L.  IBOS.  ch.  764  <T  Bdm.  336). 

I  2988.  Precept. 

The  judge  or  instiee,  to  whom  a  petition  is  presented,  as 
■prescritied  in  either  of  the  foregoing  sections  of  this  title,  miist 
therenpon  Issue  a  precept,  directed  to  the  person  or  persons 
defiignated  in  the  petition,  as  being  In  possesBfon  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
vrty.  describing  It.  or  to  show  cnnae,  before  him,  at  a  timn  and 
place  ti>eclfied   in   the  precept,   why  possession   of  the  property 
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■hould  not  b«  delivered  to  the  petilioutr.  i>r.  iu  the  tose  upccificd 
in  the  luHt  sectiou,  to  the  onuor  or  hiuilloii:.  liic  ij^icvpt  lUi.M 
be  returnable,  not  iesa  tb«n  three  aur  mort-  iliuu  live  duya  nrter 
a  is  isBued;  except  that,  where  the  procet'diog  is  tnLeu.  aiM>n  the 
gToimd  that  a  tenant  continues  in  pos?iestioD  of  demised  pretniB^s 
after  the  eipiration  of  his  term,  without  the  permission  of  his 
landlord,  sad  the  application  is  made  on  the  dar  of  the  eipiralion 
of  the  lease,  or  on  the  next  da?  thereafter,  the  precept  may,  in 
the  discretion  of  the  jud^e  or  jiiHtire,  be  made  retnraable  on  the 
day  on  which  It  is  Issoed,  at  an;'  time  after  twelve  o'clock,  noon, 
and  before  sii  o'clock  in  the  afternoon. 
SmUdd  30,  K.  S.,  Mi'di  L.  lasi.  cb.  ««0:  L.  1S68.  rb.  SIS,  I  1  |T  Ut*.  SU). 

i  Z28S.  U.)  tm  Hcw-Tork  ctty. 

Id  the  city  of  New-York,  where  the  application  is  made  to  * 
district  coart,  the  petition  mtist  be  filed  with,  and  the  precept 
mtut  be  issued  by,  the  cterk  of  the  court;  and  the  precept  mnat 
be  made  returnable  before  the  eoitrt,  at  the  plncc  desiKnated, 
pnrsnant  to  law,  for  holdioK  the  court:  nnd  all  sabseqopiit  pro- 
eeedlOKs  in  the  cause  most  be  had  at  tbnt  place,  except  as  otber- 
wise  prescribed  in  section  2240  of  this  act.  If,  npon  the  return 
of  the  precept,  or  upon  an  ndjoarned  day,  the  jnsilce  fa  nnable, 
by  reason  of  nbnence  from  the  court  room  or  sickness,  to  hear 
the  caiiHe,  or  it  is  shon-n  by  sffiiisTit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  st  the  same  court  room. 

ii.  jsas.  cb.  im.  <«  edm.  sfi:  c-o.  piw..  i  m;  l.  ista.  ch.  sm.  g  X; 

L.  ISTT.   Cb.    1S7,   I   1.    S»  I  3208.    pMt. 

-    I  !t240.  Id.t  how  served. 

The  precept  must  be  scrTcd  as  follows: 

1.  By  delivcriiiK,  to  the  jM'rson  to  whom  it  is  directed,  or,  if 
,.4it  is  directed  to  a  oorporntion,  to  an  oflicer  of  the  corporation. 

upon  whom  a  summons,  iiifucd  out  of  the  supreme  court,  lu  an 
action  against  the  corporntion,  micbt  be  serTcd.  n  copy  of  the 
precept,  and  at  the  same  time  showing  blm  the  original. 

2.  If  the  person,  to  whom  the  precept  Is  (lirected,  resides  in  the 
.   city  or  town  in  which  the  property  Is  situated,  but  is  absent  from 

his  dwelling-boime,  serTice  may   be   mode   by   dellTerIng   a   coj^ 

thereof  at  his  dwellinB-house,   to  a  person   of  suitable  age  and 

~  discretiou,   who   resides  there:   or.   if  no  such   person  can,   with 

'   reasonable  diligence,  be  found  there,  upon   whom  to  make  ser- 

Tice,   then  by  delivering  a  copy  of  the  precept,  at  the  property 

sought  to  be  recovered,  either  to  some  person  of  snitnhle  age  and 

discretion  residing  there,  or  if  no  such  persnn  can  be  found  there, 

■    to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  rensonable  diliirence,  be  made, 
nn  prescribed  in  either  of  the  foregoing  BUbdivisions  of  tbia  sec- 
tion, by  elGxing  a  copy  of  the  precept  npon  a  conspicuous  part 
of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  It  is  Issneil. 
it  must  be  served  at  least  two  iiours  before  the  hour  at  whii^h 
it  is  returnable:  in  every  cither  rase,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

8«I1<HI  SI.  B.  S;  1^  iaD7.  ch.  884.  and  L.  1308.  •A.  823  (T  Xdn.  Wq. 
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g  2S41.  Datr  of  p«B*>  to  irboBB  eopr  of  prreept  la  ilr- 
llvered. 

A  person,  to  vhom  a  copy  of  a.  precept,  directed  to  another,  ia 
delivered,  an  proscribed  in  thia  title,  muKt,  irithaut  any  uTOidable 
delay,  deliver  it  to  llie  person  to  whom  It  is  directed,  if  he  can  be 
fonnd  within  the  ftame  town  or  city;  or,  if  he  cannot  be  bo  found, 
to  bis  HKeut  therein;  and  if  neither  can  be  ho  found,  after  the 
exerdtie  of  reasonnble  diliRence,  before  the  time  when  the  precept 
ia  returnable,  to  the  jndge  or  justice  who  Isgneil  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  itatemcnt  indorsed 
thereupon,  that  lie  has  been  unable,  after  the  eiereiae  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  Bicent,  within  the  town  or  city.  A  person,  who  wllfnlly 
Tiolates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  be  is  a  tenant  npon  the  property,  forfeits  to  his  landlord 
the  Talne  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  uoon  the  person  to  whom 
it  is  directed. 

L.  1S«8,  eb.  828,  {  3  (T  EdtD.  3S«)1  >«1  1  B.  8.  748,  I  27  (1  Bdm.  MW. 

I  2Z4X.  When  precevt  to  be  aerveA  on  Inndlord  of 
bitwdr-hovae,  ele. 

Where  the  case  is  within  sectioD  223T  of  this  act,  the  precept 
must  be  directed  to  and  served  apou  the  owner  or  landlord,  or  his 
BKent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  Iheni  msy,  upon  the  return  day,  appear  nnd 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Paiti  ot  H  S3  and  M;  i,.  1868.  eb.  TS4  (T  Edm.  8Se). 

I  2X43.   PFoof  of  Bervlce   of  iirecept. 

At  the  time  wheu  (he  precept  in  returnable,  the  petitioner 
must,  unless  the  adverse  party  uppeors,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  uuless  servicv  wn«  niude  personBlly  upon  the  adverse 
party,  or  by  affixing  a  cony  of  the  pn-cept,  the  name  of  (he  per- 
son to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  can 
be  ascertained  wiih  reuiMuable  diligence.  Where  service  fs  made 
by  a  sheriff,  conKtnble,  or  marshal,  it  may  be  proved  by  his  ccr~ 
tificate,  elating  the  facts. 

BectloD  S3.  R.  S..  tlm  |  32.  im'd;  L,  ISBS,  cb.  828  (T  Edm.  SM). 

1    2944.    [Am*«,    1888.]    ABsner. 

At  the  time  when  the  precept  1b  returnable  without  waiting  as 
prescrit>ed  in  an  oction  before  a  jtiatice  of  the  peace,  or  in  a  dis- 
trict court  In  the  city  of  New  York,  the  peraon  to  whom  it  is 
directed  or  his  landloni,  or  any  person  in  ponsession  or  claiming 
poRaeBKion  of  the  preniiaes,  or  a  part  thereof,  may  filo  with  the 
judge  or  justice  who  Issued  the  precept,  or  with  the  clerk  of  the 
court,  a,  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  genernliy  the 
allegations,  or  speciUcally  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  conRtitutIng  ■. 
legal  or  equitable  dpfenee.  or  counterclaim.  Such  defence  or 
counterclaim   amy  be  aet  up  nnd  established   in  like  mauuer  a* 
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though  tbe  claim  for  reot  id  such  proc«ei)iiig  was  tbe  uubjeci  o[ 

L.  lees.  cii.  n». 

I  X24B.  !■■■••  DpoM  torclkle  CBlry  or  detainer. 

Where  the  application  is  founded  upon  an  B)let;atioa  at  forcible 
entry  or  forcible  holding  out,  the  petitionifr  must  atlt-ge  and  prove 
that  be  was  peaceably  in  actual  poBHCsaion  of  tlic  property,  at  tlie 
time  of  a  (orciblo  entry,  or  in  constructive  possessioo.  at  the  time 
of  a  forcible  holding  out;  and  the  adverse  paily  muHt  cicber  deny 
tbe  forcible  entrr,  or  the  forcible  boldiiis  out,  or  allrge,  iu  hia 
defence,  that  he,  or  his  enceBlor,  or  thoKe  nlioee  interest  he 
claims,  bad  been  in  quiet  poBsession  of  the  property,  for  three 
years  together  neit  before  the  alleged  forcible  entry  or  detainer: 
and  that  hia  interest  ia  not  ended  or  determined,  at  the  time  of 
tbe  trial. 

Id..  H  a  iiHl  11,  .md. 

I  2X46.  1>  N.  ¥.  diatrlet  conrt,  uii.e  jam.r  be  tru.tcvrcU 
to   uottaer  oonrt   for  trlnl. 

In  a,  district  court  of  the  city  of  New-York,  at  the  time  of 
joining  issue,  the  justice  silting  In  the  cause  may,  iu  bia  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  tb« 
clerk  may,  by  consent  of  botti  parties,  make  an  order  transrcrriag 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  bas  the  same  jDrladictlon  and  power  at  Its  own 
court  bouse,  ua  if  tbe  property  was  situate  within  its  district. 

h.  I8TT,  eb.  187,  1  a,  >m-a. 

I  ZZ47.  [Am'd,  1881  and  188a.]    Trial. 

The  issnes  joined  by  the  petition  and  answer  must  be  tried  by 
the  Judge  or  juatice,  unlcsB  either  party  to  sucb  proceedings  shall. 
St  the  time  designated  in  such  precept  for  showing  cause,  demand 
a  jury  and  at  the  time  of  such  dcnmod  pay  to  such  judge  or 

i'uBtice  the  necessary  coals  and  eipeuKCa  of  obtaining  such  jury. 
t  a  jury  be  demaudcd  and  auch  coats  aiid  expenses  be  pnld,  the 
judKc  or  justice  with  whom  auch  pftition  s^all  be  filwl  ahall 
nominate  twelve  reputable  persons  qualified  to  serve  as  jurors  id 
courts  of  record,  and  ahnll  iaatie  Ilia  precept  directed  to  the  sberitE 
or  one  of  the  constables  ot  tbe  county,  or  any  constable  or  marshal 
of  the  city  or  town,  commnndiue  him  to  summon  the  iiersoni  so 
nominated  to  appenr  before  sncli  judge  or  justice  at  such  time 
or  place  as  he  ahull  therein  appoint,  not  more  than  three  dayit 
from  the  dale  thereof,  for  the  purimae  of  trying  the  iiaid  nnttera 
In  difference.  Six  ot  tbe  perRons  so  anmmoncd  shall  be  drawn  in 
like  manner  as  jurors  in  justii-es"  courla.  and  shall  be  sworn  by- 
such  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  After  hearing  thf 
allegations  and  proofs  of  the  parties,  the  anid  jury  Bhall  be  kept 
together  nntil  they  agree  on  tbeir  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  coDstable,  or  by  Rome  oroper  person  B|t- 
pointed  by  the  jadge  or  justice  for  that  purpose;  who  shall  bp 
■worn  to  keep  such  jury  hs  is  naual  in  like  cases  of  courts  of 
record.  It  such  jury  cnunot  agree  after  being  keot  together  (or 
■Dch  time  as  sucb  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jnry,  and  issue  a  new  pre- 
cept In  manner  aforesaid. 
B.  ■..  t  a*. 

--■     -  .,L.OO<MC 
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I  2S48.  AdJonmnieBt. 

At  the  time  when  iBBUe  is  joined,  tbe  jadge  or  jastice  may.  In 
)iis  diBCretioQ,  at  the  request  of  either  party,  SDd  upon  proof  to 
hJH  satiaFaction,  hj  affiilavit  or  orally,  that  an  adjournment  is 
nt'cesBary,  to  enable  the  applicant  to  procure  hia  neceaeary  wlt- 
nesBes,  or  by  consent  of  all  the  nartiea  who  appear,  adjonm  the 
trial  of  the  iaaiie,  but  not  more  than  ten  daya;  except  by  consent 
of  all  parties. 
B.  S.,  i  41. 

I   3349.  FIbkI   order  a»oB   trlnl. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  Ju>- 
ti<'e,  upon  a  trial  without  a  jury,  is  in  tnvor  of  the  petitioner; 
the  judge  or  juatice  mnst  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  poascsaion  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  declsiou'is  in  favv  of  the 
person  nnawering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 
M..  M  33,  30  iDd  81.    But  L.  1S4S.  cb.  IBS  O  EdtD.  533). 

I  XXSO.  [Am'«,  IRSa.]    Amaoat  of  cOBta)  bow  collected. 

Coats,  when  allowed,  and  the  fees  of  officera.  except  where  a 
fee  is  speciully  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rale  allowed  by  law  in  an  action  in  a  justice's  court,  [  ] 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
Hl)on  an  Bllegallon  of  forcible  entry  or  forcible  holding  out:  In 
which  case,  the  judge  or  justice  mnv  award  to  the  successful 
party  a  fixod  sum  as  costs,  not  exceeding  fifty  dollnrs,  in  addition 
(o  bis  disbursements.  IC  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
eiecnlion  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  thnt  purpose  the  oBicpr  takes  the  place  of  a  jna- 
tice  of  the  peace.  In  every  other  case  f  ]  an  execution  may  be 
iiuiued  to  collect  the  costs  awarded  thereby  I  ]  as  if  the  final 
order  was  a  indgmcnt,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  preeiding  officer. 

I  2SSX.  ,[Am*d,  IRSa.}    "Wtirnnl  to   dlnpoaseas  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  mnst  thereuson  Irbuc  a  warranl,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
ia  situated,  or  if  it  is  not  situated  in  h  city,  to  any  conatable  of 
any  tiHPD  in  the  connty,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thfreof. 

M  .  I(  1.1.  r.'l  anX  30.  ^"^  iA.  teST.  eti.  IXi;  also,  l!  SS,  EB.  63.  M,  and  U 
ISeg.   cfc.   7M   l7  EOm.  3So(. 

•or  O'Ac 
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1  sssa.  Excoatloa  of  -rrArmnt. 

'I'be  officer,  lo  whom  tbe  wnrrant  ii  directed  aiul  deUrered, 
must  eiecnte  it,  accordiog  to  tbe  commaDd  thereof,  between  tlie 
hours  o[  sunrise  and  sooaet. 

E.   8..    i  40. 

I  satis.  'Wkcn  warraat  Mnoela  leaaet  ca«e|iU«a. 

Tbe  issuing  of  a  warrant  for  tbe  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  tlie  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  IsDrllord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  ur  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  wna  issnixl,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent. 

Id..   I  4S.  alK.  I  eO;   L.   1868,  cb.  7M  (7  Edm.  839). 

I  Z2S4/  [An'd,   18BS.I    Warrant)  wbeti  ant  kow   ataye«. 

The  party,  againet  whom  a  final  order  is  made,  retiuiring  the 
dplivcry  of  possesBion  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  isHiied,  stay  the  issuini;  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  ns  foHows: 

1.  Where  the  final  order  CBtablishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  n  stay,  by  paymeiit  of  the  rent 
due,  or  of  such  taxes  or  asBcssnii-nlH,  niid  interest  and  penally, 
if  any  thereon  due,  and  the  costs  of  the  spwal  proceeding;  or 
b^  delivering  to  the  judge  or  justice,  or  the  elork  of  the  court, 
hie  undertaking  to  the  petitioner,  in  siieh  slim  aud  with  such 
BuretiVB  as  tbe  judge  or  justU*  ainroves,  to  the  effect  that  he 
will  pay  the  rent,  or  nuch  taxes  or  assossmenta,  and  interest  and 
penalty  aud  costs,  within  ten  days,  at  the  explrntiun  of  which 
time  a  warrant  may  iKhue,  unlCKS  ho  prodiii-i's  to  tbe  judge  or 
justice  satisfaetory  eviiieiice  of  the  pnyinenl. 

2.  Where  the  final  order  estalilishes  that  a  lossoo  or  tenant  has 
taken  the  benefit  of  nu  iusolvent  act,  or  has  been  adjudicated  n 
bankrupt,  he  may  effect  a  slny  by  paying  the  costs  of  the  specinl 
proce<>dinc,  and  by  ilelivoring  to  the  jtnlKC  or  justice,  or  the  clerk 
of  the  court,  his  uudertakiiif.'  to  the  petitioner.  In  such  a  snin 
and  with  Hiich  surelies  as  the  judire  or  jnstice  approves,  to  the 
effect,  that  he  wilt  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  doe.  ' 

3.  Where  the  final  order  establishes  that  the  pereon  against 
whom  it  is  mode,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execuliou  against  his  property,  he 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proeeeilinc 
and  delivering  to  the  jvidBe  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  iiohHcnsion  of  the  property,  by 
virtue  of  a  right  or  tide,  r^cqnired  rfler  the  cnie.  or  es  e^'itrdinn 
or  trustee  for  another;  toc-UiiT  willi  IiIh  undiTl'ikinc  to  the  iieti- 
tioner,  in  such  a  aura  am)  wiib  vuh  KiirHifa  nu  the  judge  or 
jnstice  approves,  to  I'^e  effect,  t}'-'t  be  will  [wiy  any  costs  and 
damages,  which  may  Ih-  rccnvirc'd  i";:iinRt  him.  in  an  action  of 
ejectment  lo  recover  the  prnpi'rly.  brongbt  against  htm  bv  th* 
petitioner   within   six   nionlhs   l>>criMirier;  and   that   he   will   not 
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oommlt  an;  waste  upon  or  iojury   to  tbe  property,  dnriiit:   hit 
occupatiau  tliereoL 

K.  8.,  I  M.  ua'd  I9  Ii.  ISST,  cb.  tSi;  *nd  H  40  aod  M. 

I  3300.  DB4«H>l[lBSt  how  dlapoaed  of. 

Where  aa  undertaking  is  given,  in  a  caie  Bpeclfied  in  Bub- 
diTision  first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upoD 
his  ^roducina  the  eTidence  of  psTment,  meutloned  la  that  sab- 
diTision.  If  ne  does  not  produce  such  evidence  within  ten  da;a, 
the  Judge  or  justice  muet  deliver  It  to  the  petitioner.  In  everj 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  ImmediateV  after  hts 
approval  thereof. 

I  SaS0.  H«4«iBpUo>  TtT   ■•■■««. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lesEce  holds  over,  after  a  default  in  the  paTment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premise* 
nre  held,  exceeds  five  ycirs,  at  the  time  when  the  warrant  is  Is- 
sued; the  lessee,  his  executor,  administrator,  or  anignee,  may, 
nt  ony  time  within  one  year  after  the  eiecutioa  of  the  warrant, 
pn7  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  asBignee,  or  If,  within  five  days  before  the  expiration  ot  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  tbe 
city  or  town,  wherein  the  property,  or  a  portion  thereof.  Is  ilto- 
ated,  then  to  the  judge  or  justice  who  issued  the  warrant,  or  Ids 
successor  in  ofiice,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  latereet  thereupon,  and  the  costs  and  cbarfres 
incurred  by  the  petitioner.  Thereupon  tbe  peraon  making  uie 
payment  or  tender,  shall  be  entitled  to  tbe  possesBlon  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as. 
otherwise   prescribed   in  tbe   next   section   but  one. 

U  ISta,  ell.  240,  i  1  {4  Bdm.  eel),  uni'd. 

I  aaST.  Id. I  hr  creditor  vf  lesHee. 

In  a  cage  specified  In  the  last  section,  a  Judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  waa  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
ffage  was  duly  recorded.  In  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  tbe  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
»B  prescribed  in  the  last  section,  file  with  the  judge  or  Justice 
who  issued  the  warrant,  or  with  his  succeMor  in  office,  a  notice, 
itpecifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  ia  his  intention  to  redeem  as  pre- 
scribed in  this  section.  It  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
(.'zecntion  of  the  warrant,  the  person  bo  filing  a  notice,  or.  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
Rmt  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
flunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  ' 
Tpar,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
r^pcutor,  administrator,  or  asBignee  might  have  so  redeemed. 
TVhere  two  or  more  judgment  creditors  or  mortKiFees  have  filed 
such  noticop.  the  holder  of  tbe  second  lien  may  so  redeem,  at 
any  tine  l:rforc  tr-o  o'clock  "T  f>">  i^.nj,  not  a  Sunday  or  a  pabllc 
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holida?,  next  succeedjcg  tbaC  in  whicb  the  bolder  ol  tbe  Snt 
li«D  migbt  h&Te  reileemed;  and  tlie  bolder  ot  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
ttvo  o  clock  of  the  daj,  not  a  Kuuda;  oi  a  public  holiday,  next 
succeeding  that  in  which  hiB  prrvleceeaor  might  hafe  redeemed. 
But  a  second  or  snbseqaenC  redemption  la  not  valid,  unless  the 

Eer-Hon  redeeminj;  paj-s  or  tenders  to  each  at  his  predecesaora  who 
ns  redeemed,  ttie  sum  paid  by  bira  to  redeem,  and  also  the  sam 
due  upon  bis  jndKment  or  mortgage;  or  depoBite  those  snms  with 
the  judge  or  Jnstice,  for  the  benefit  of  his  predecessor  or  prede- 
eeaaora. 
L.  1U3,  cb.  240,  i  I  K  Kdm.  Ml). 

I  aZ&S.  The  Iw>t  tiro  aeotlOBB  avallfled. 

Where  a  redemption  is  made,  aa  prescribed  In  either  of  tbe  Imat 
two  sections,  the  rigllts  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  eince  the  warrant  was 
issued,  BO  far  that  the  new  lessee,  hie  assigns,  undertenants,  or 
otbcr  re 3  resent ati res,  may,  upon  complying  with  tbe  terms  of 
tbe  lease,  bold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  tbe  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  tbe  person  so  redeeming,  bis  aesigUB  and 
representatives,  succeed  to  all  the  righte  and  llabllitiea  of  the 
petitioner,  under  such  a  lease. 

t  2as0.  Order  to  he  made  thereavoni  llahllltr  of  yersoa 

Tbe  porson  redeeming,  as  prescribed  In  the  last  three  secttoaa, 
or  the  owner  of  tbe  property  so  redeemed,  may  present  to  tbe 
judge  or  Justice  who  issned  the  warrant,  or  to  bis  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  tbe 
redemption,  and  praying  for  an  order.  eBtnblishing  the  rights  and 
linbllittcs  of  tbe  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  refjuirlng  the  other  party 
to  the  redemption  to  show  cau^e  before  him,  at  a  time  and  place 
therein  specified,  wby  the  pra.vec  of  the  petition  should  not  be 
cmntcd.  The  order  to  show  cause  mnst  be  made  returnable,  not 
ten*  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
It  must  be  served  at  least  two  da^s  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  most  hear  the  allegatiocB 
and  proofs  of  tbe  parties,  and  must  make  such  a  final  order  bb 
Justice  requires.  The  costs  and  expenses  mnst  be  paid  by  the 
petitioner.  The  finni  order,  or  a  certified  copy  thereof,  maj 
l>e  recorded  in  like  manner  ns  a  deed.  A  person,  other  than  tbe 
l<'SB<-e,  who  redeems  as  prescribed  in  the  Inst  three  sections,  auc- 
ceeds  to  all  the  duties  and  liabilities  ot  tbe  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 


this  title,  to  the  same  court,  within  the  s  ,    . 

•ame  manner,  as  where  an  appeal  Is  taken  from  a  judgment  ren- 
dered In  the  court,  of  which  the  jud^e  or  Justice  is  the  preaidln( 
officer,  and  with  like  effect;  except  as  othcrwiss  prescribed  in  the 
next  two  sections. 

SnbriltDfed  rar  I  4T,  E.  B.,  im'd;  L.  1S6S,  cH.  838  (T  Bdm.  »T).  |  U) 
>Ii.  ISM,  Hi.  193  (2  Edm.  DM). 
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I  aaoi.  [Au'd,  188S.]    ESeot  at  appeal  IlvltBd  la  eertala 

The  iMuing  or  eze«atSon  ol  the  warrant  can  not  be  stared  by 
■uch  an  appeal,  or  b;  tbe  glTing  of  an  nnilerlaking  thereupon, 
otherwise  t£aa  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
o(  the  appellate  diTision  of  the  supreme  court,  upon  euch  as  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
>.he  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.  18S6.  en.  we. 

I  2208.  [An'df  ISSS.]    WBrraatBi  how  ptare*  «a  avp«al. 

Where  an  appeal  is  taken  from  a  final  on^er,  awarding  deliTerj 
of  possession  to  the  petitioner,  which  establishea  that  a  lessee  or 
tenant  holds  over,  after  a  default  iu  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  ^arrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  connfy  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  givinK  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execntion 
of  the  order  appealed  from  and  also  aa  undertaking  to  the  peti- 
tioner in  11  sum  and  with  sureties  approTed  bj  the  connty  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  agsinst  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises^  or  it  there  Is  no  lease 
thereof  the  Talue  of  the  use  and  occupation  of  the  premises  snb~ 
sequent  to  the  institution  of  the  special  proceedings, 

I..  ISSK,  di.  Ma. 

I  azoS.   Appellate   e«art   may   avraFd  rentltatlan  i   aotloa 

If  the  final  order  is  rereraed  npon  the  appeal,  the  appellate 
court  may  award  restitution  to  tbe  party  injured,  with  coats; 
and  it  may  make  an  order,  or  Issue  any  other  mandate,  neceasary 
to  carry  Its  determination  Into  effect.  The  person  dlsposeeased 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossessioa. 

SectiOB*  *8  and  48,  R.  a. 


tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  jwoceediiiga.  In  the  manner 
heretofore  prescrilied  by  law,  for  the  gujnmary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
ft  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 


I  296B  How  prnceedlBK*  ander  this  title  to  be  stayed. 

Where  a  petition  Is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  tbe  final 
order  awards  delivery  of  tbe  possession  to  the  petitioner,  the  issn- 
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ins  or  execntion  of  the  wuruit  thereupon,  caoDot  be  «t»cd  or 
raspeiided  b;  an?  court  or  judge,  except  In  one  of  the  followlaf 
methods: 

1.  Br  an  order  Toade,  or  &n  undertaking  Sled,  npon  an  appeal, 
tn  A  case  and  In  the  manner  specially  preicribed  tor  that  puipoae 
In  thle  title. 

9.  Bt  an  iu^neUDn  order,  granted  in  an  action  against  tb« 
TH.-tllioDer.  Such  an  Injanirtion  shall  not  be  granted  before  the 
liiiBl  order  In  the  apecial  proceiKling,  except  [n  a  esBe  where  an 
Injonction  wonid  be  granted  to  stay  the  proceedings.  In  an  action 
of  ejectment,  brought  b;  the  petitioner,  and  npon  the  like  tenni: 
or  nfter  the  final  order,  except  In  a  caae  where  an  Injunction 
n'oDld  be  granted  to  atar  the  execotloD  of  the  filial  jadgmeDt 
ill  >nch  an  actloii,  «nd  npon  the  like  tenna. 

E.  I,  I  «. 


D,mi,.=db,Gooylc 


CONTEMPT  OP  COURT, 

TXTIS  TTT, 


IHM    WltbOBt    DOtlCt. 


Sheria  td  Ola  anderUklnc  with  retoni. 

IntarrogkCorlea  and  pnott^ 

WheD  Hnd  how  hccdmiI  to  be  imnlBbed- 


tTndflrtaklDg;   when   pmemtnl   bj  penon   lEfrt* 
Id.:  bv  ■ttoia«r-gui«*l.  etc. 

lUbls  Mr  tiklBf  iBtnaelant  •nictlea. 


1  £X«e.  Ommnm  to  wblch  tlilB  title  appllea. 

In  a  esse  apecified  in  aectJon  14  o(  this  act,  or  id  aay  other  case 
where  it  1b  specially  prescribed  by  law,  that  a  court  of  record, 
or  s  Jadse  thereof,  or  a  referee  appointed  by  the  court,  has  power 
to  pouleb,  by  fine  and  imprlaonment.  or  either,  or  generally  as  a 
contempt,  a  neglect  or  violation  of  daty,  or  other  misconduct; 
and  a  right  or  remedy  ot  a  party  to  a  civil  action  or  Hpeclal  pra- 
(Weding  pending  in  the  coart,  or  before  the  judge  or  the  referee, 
may  be  defeated,  impaired,  impeded  or  prejudiced  thereby,  the 
offence  mnat  be  punished  as  prescribed  io  this  title. 

See   I   S70,    »aU. 

I  aaOT.  'When  yanlslinieBt  miir  be  ■nmmitrr. 

Where   the  oftence  ia  committed   In   the  immediate  view   and 

Eresence  of  the  court,  or  of  the  judge  or  referee,  upon  a  trial  or 
earing,  it  may  be  punished  summarily.  For  that  purpose,  an 
order  must  be  made  by  the  court,  judge,  or  referee,  stating  the 
facte  which  constitute  the  offence,  nnd  bring  the  case  within  the 
provisions  of  this  section,  and  plainly  and  apecifically  prescriblnfT 
the  punishment  to  be  inflicted  therefor. 
3  B.  S.  B8G.  I  3  (2  Edm.  BH).  Sea  i  lOlg,  aote. 
I    2aes.    n'ben    warroBt    to    commit    tn»T    Inane    irltlioat 

Where  the  offence  cousiatH  of  a  neglect  or  refusal  to  obey  an 
order  ot  the  court,  requiring  the  payment  of  costs,  or  of  a  spect- 
fied  sura  of  money,  and  the  roiiri  is  satisfied,  by  proof,  by  affi- 
davit, that  a  personal  demand  thereof  has  been  made,  and  that  pay- 
ment thereof  has  been  refused  or  neclected:  it  may  Issne,  wltboot 
notice,  a  warrant  to  commit  the  offender  to  prison,  until  the  costs 

eu 
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or  other  sum  of  m 
ing,  are  paid,  or  i 
3  R.  8.  B36,  I  *,  iDi'd  br  U  184T,  cb.  S80.  |  3  («  Edm.  eSO). 

I  236S.  Order  to  bIiow  canac,  or  wurrftat  to  atlaek 
offender. 

The  court  or  judge,  nnthoriKed  to  pnoish  for  the  offence,  may. 
In  Its  or  his  discretion,  wliere  the  case  is  one  of  those  apeciGed 
In  either  ot  the  iaet  two  sections,  and,  in  every  other  case,  must. 
ui>on  being  BatisGed,  by  atfidarit,  of  the  commisBion  of  the  of- 
fence, eitlier 

1.  Hake  an  order  requiring  the  accused  to  show  cause  before  it, 
or  him,  at  a  time  and  place  therein  sseeiGed,  why  the  accused 
should  not  be  punished  for  the  all^ci  offence;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a 
partieulnr  county,  or,  generally,  to  the  sheriff  of  any  county 
where  the  accused  may  be  fonnd,  commanding  him  to  arrest  the 
necused,  and  bring  him  Ijefore  the  court  or  judge,  eitlier  forth- 
n-ith,  or  at  a  time  and  place  therein  speciSed,  to  answer  for  the 
ftileged  offence. 

Id.,   H  3  iDd  B,   im-d. 

I  9STO.  HoUeo  to  deltaqnent  oflloer  to  abovr  e&nae. 

Where  it  is  prescribed  by  law,  or  by  the  general  rales  of 
praciLce.  that  a  notice  may  be  served  in  behalf  ot  a  party,  npon 
a  sheriff  or  other  person,  requiring  him  to  return  a  mandate, 
delivered  to  him,  or  to  show  cause,  at  a  term  of  a  court,  why 
he  should  not  he  punished,  or  why  an  attachment  shotild  not  be 
issued  against  him,  for  a  contempt  of  the  court;  the  party,  in 
whose  behalf  the  notice  is  served,  may,  at  the  time  speciGed 
therein,  file  with  the  clerit,  proof,  by  affidavit  or  other  written 
evidence,  of  the  delivery  of  the  mandate  to  the  accnsed;  ot  the 
default  or  other  act,  upon  the  oeeurrence  of  wbich,  he  wa«  eutl- 
tled  to  serve  the  notice;  ot  the  service  of  the  notice;  and  ot  the 
failure  to  comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and  a 
copy  of  the  affidavits  upon  which  it  is  granted,  arc  served  apon 
the  accused. 

I  22T1.  Order  or  vntrrenti  Trlien 

Where  the  order  to  show  cause,  or  , —   ,  „ 

before  the  court,  it  may  be  made,  or  issued,  as  prescribed  in  the 
last  section  but  one,  by  any  judge  authorized  to  grant  an  order 
without  notice,  in  so  action  pending  in  the  court;  and  it  most 
be  made  relumaMe  at  a  term  of  the  court,  at  which  a  coDteated 
motion   may  be  heard. 

I   22T2.    Id.j    wken    oonteMipt    was    oommltted    before   « 

An  order  to  show  cause  may  be  made,  or  a  warrant  may  be 
Issued,  aa  prescribed  in  ncction  2269  ot  this  act,  by  a  referee 
appointed  by  the  court,  wliere  the  offence  is  committed  upon  the 
trial  ot  nn  issue  rrferred  in  him.  or  fiisisl-:  nf  a  witness's  non- 
uttendoncf,  nr  ri'tiisnl  tn  h"  Kivorn  or  in  Icstifv,  before  him.  The 
order  or  wnrrsnt   n>:'r.   i"   ''  ••  -'l  'T-'-tv  ••''  *'■-  -•■•-rnn    Im  n;id.. 
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Rtnnutble  before  the  referee,  he  has  all  Uie  power  and  authority 
of  the  court,  with  respect  to  the  motion  or  special  proceedlux, 
inatitnted  thereby. 
S««  1  lOie.  KDte. 

1  93T8.  BMCeet  of  ordcv  to  ahaw  oaaBC,  aad  of  warrant. 

An  order  to  Bhuw  cause  may  be  made,  either  before  or  after 
the  final  jodgmcnt  in  the  action,  or  the  final  order  in  the  special 
proceeding.  It  Is  eqolTalent  to  a.  notice  of  motion;  and  the  sab- 
sequent  proceedings  therpupon  are  taken  in  the  action  or  apedal 
proceeding,  as  tipou  a  motion  made  therein.  A  warrant  of  attach- 
ment  is  a  mandate,  whereby  an  original  special  proceeding  Is 
Instituted  against  the  accused,  in  behalf  of  the  people,  upon  tbe 
relation  of  the  complainant. 

1  Z3T4.  Cop7  afllAaTM,  etc,  tm  be  suttcA  with  wmrraBl. 

A  cop;  of  the  warrant,  and  of  the  affidavit  upon  which  It  is 
iisned,  most  be  serTed  upon  the  accused,  when  he  is  arrested 
by  virtue  thereof, 

2  B.  S.  CSS,  f  s. 

I  22TK.  Indorseaient  npoa  Trarraat. 

Where  a  warrant  of  attachment  is  iisned,  the  court,  judge,  or 
referee,  may,  in  ita  or  his  discretion,  by  an  indorsement  tnereupon 
fix  a  sum,  in  which  the  accused  m^  give  an  uudertaliing  for 
his  appearance  to  answer. 

1  X2TS,  Vf'arFiiBtt   bow  neeutcd. 

If  an  indorsement  is  not  made  upon  the  warrant,  as  prescribed 
In  tbe  last  section;  or  if  such  an  indoraement  is  made  and  an 
undertaking  is  not  given,  as  prescribed  in  the  next  section;  tbe 
sheriff  after  making  the  arrest,  as  required  by  the  warrant,  must 
kvep  the  aci-ubed  in  his  custody,  until  the  further  direction  of 
tbe  court,  judge,  or  referee.  Wbere,  from  xickucsB  or  any  otber 
cause,  the  accused  is  physically  unable  to  attend  before  the 
courlv  Judge,  or  referee,  that  fact  is  a  suSicient  excuse  to  the 
•heriff  for  not  producing  him  as  required  by  the  warrant.  In 
that  case,  the  sheriff  must  produce  him,  as  directed  by  the  court, 
judge,  or  referee,  after  he  liecomes  able  to  attend.  The  sheriff 
Deed  not,  in  any  case,  confine  the  accused  in  prison,  or  otberwiie 
restrain  him  of  his  liberty,  except  as  far  ns  it  is  necessary  so 
to  do,  in  order  to  secure  his  personal  attendance. 
M..  il  la.  14    md  87. 

I  2aT7.  Tlndcrtaklnc  to  proeare  dlsetaarse- 

Where  an  indorsement  is  made  upon  tbe  warrant,  as  prescribed 
in  the  last  section  but  one,  (be  accused  mnat  be  discharged  bom 
arrest,  upon  his  executing  and  delivering  to  the  sheriff,  at  any 
time  before  tbe  return  day  of  the  warrant,  an  undertaking  to  the 
people,  in  tbe  sum  specified  in  the  indorsement,  with  two  sut- 
Gcient  sureties,  to  the  effect  that  he  will  appear,  at  the  time 
when,  and  the  place  where,  tbe  warrant  la  returnable,  and  then 
and  there  abide  the  direction  of  the  court,  judge,  or  referee,  as 
the  case  requires.  The  officer,  taking  the  acknowledgment  of 
tbe  oudertaking.  most,  if  the  sheriff  so  requires,  examine  under 
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a  offered  as  auretiee,  coa- 
2  B.  S.  BU.  I  U,  >n'd. 
I  8S78.  WIieB  habeas  ooryDa  mny  Inane. 

If  tbe  accuaeil  is  in  the  custod;  of  a  aheriEF,  or  otber  officer, 
bf  virtue  of  an  eiecntiou  against  his  persou,  or  by  virtue  oC  a 
laaadate  for  auy  oth^r  contempt  or  nuacooouct,  or  a.  comniit- 
ment  on  a  criminal  charge,  a  warrant  ol  attachment  cannot  be 
iMued.  In  tliat  case,  tbe  court,  upoD  proof  of  tbe  facta,  must 
iaane  a  writ  of  habeas  corpus,  directed  to  the  officer,  reqniriug 
him  to  bring  the  accnged  before  it,  to  answer"  for  the  offence 
diarged.  The  officer  to  whom  the  writ  ia  directed,  or  npon  whom 
it  la  served,  must,  except  iu  a  case  where  the  production  of  the 
accused  under  a  ivarmnt  ol  attachment  would  be  dispensed  with, 
brine  him  before  the  court,  and  detain  him  at  the  place  vrliere 
the  court  is  sitting,  until  the  furthet  order  of  the  court 
10.,  u  T,  s.   And  •««  f  aoig..uM. 

I  SST9.  Sheria  t»  fll«  nndertalclii*  irtth  return. 

The  sheriff  or  other  officer  muat  Gle  the  undertaking,  It  any, 
taken  by  him,  with  the  return  to  the  warrant  or  writ  of  habeu 

W..  t  18- 

I  mSO.  InterroKatorfe*  «nd  vroof*. 

When  the  accused  Is  prodnced,  by  virtue  of  a  wnrrant,  or  a 
writ  of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant, 
the  court,  Judge,  or  referee,  must,  nnless  be  admits  the  offence 
charged,  cause  interrogator  lea  to  be  Gled.  specifying  the  facta 
and  clrcnmatances  of  the  offence  charged  against  hlra.  The 
accused  must  make  written  answers  thereto,  under  oath,  within 
aucb  reaaonable  time  bb  tbe  court,  judxe.  or  referee  allows 
therefor;  and  either  party  may  prodncf  affidavits,  or  other 
proofs,  contradicting  or  corroborating  any  answer.  Upon  the 
original  affldavits.  the  answer,  and  anboequent  proofs,  tbe  court, 
"  te,  or  referee  must  delermlne,  whether  the  accused  haa  eom- 
1  the  offence  charged. 


udge,  o 
nitted  t 


I  3>8t.  When  nnd   hair  aesnaed  to  be  pnnlahed. 

If  it  is  determined  that  tbe  accused  has  committed  the  offence 
charged:  and  that  it  was  calculated  to,  or  actually  did,  defeat, 
impair,  Impede,  or  prejudice  the  rights  or  remedies  of  a  party 
to  an  action  or  specinl  proceeding,  brought  in  the  court,  or 
before  Ihe  judge  or  referee:  the  court,  judge,  or  referee  must 
make  a  final  order  accordingly,  and  direetinr  that  he  he  punished 
by  fine  or  imprisooment,  or  both,  as  the  nature  of  the  case  requires. 
A  warrant  of  commitment  must  isnue  accordingly. 

Id,,  I  M. 

I  SS8S.  Id.)  npon  retnm  of  habeas  eorpna. 

Where  the  accused  in  brought  up  by  virtue  of  n  writ  of  habeaa 
corpus,  he  must,  after  the  final  order  iii  made,  be  remanded  to 
tba  custody  of  the  sheriff,  or  other  officer,  to  whom  the  writ 
was  directed.  If  the  final  order  directs  that  he  be  panlahed  by 
Imprisonment,  or  committed  until  the  payment  of  a  anm  Vt 
•19      . 
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iiioni!7,  he  niiut  be  bo  imprUuiiL-d  or  iMJuimitlcd,   apoD  hii  dl>- 
chkrKe  from  ciubx^^  under  the  mandate,  by  virtne  of  wblch  ha 
ii  held  br  the  iheruf,  or  other  officer. 
3  R.   B.  (MO.  I  E  (2  Bdm.  (ISO). 

I  2S8S.  Id.)  aDOB  retarH  ot  order  to  ahow  bubc* 

Upon  the  return  of  an  order  to  show  canee,  the  qnestjoni  which 
arise  mnat  be  determined,  aa  npon  any  other  motlonj  and,  if 
the  determiDatiou  Im  to  the  effect  apccified  in  the  lait  aectioB  bat 
one,  the  order  thereupon  mnat  be  w  the  aame  effect  aa  the  final 
order  therein  preicribed.  Upon  a  certified  copy  of  the  ^rder 
M>  made,  the  offeoder  mar  be  committed,  without  further  proecM. 

f  XKM.  Aaiovat  of  »mr. 

If  an  actual  loss  or  Injury  hsi  been  prodnced  to  a  party  to  an 
action  or  ipecial  proceedipK,  by  reason  of  the  miacoodnct  proved 
agaioBt  the  offender,  and  the  cane  is  not  one  where  It  la  epeciallT 
prescribed  by  law,  ttiat  an  anion  may  be  maintained  to  recover 
damaEea  for  the  looa  or  Injury,  a  Gn«.  sufficient  to  indemnlfr 
the  BgKrieved  party,  most  be  imposed  upon  the  offender,  and  ctii- 
lected,  and  paid  over  to  the  agicrleved  party,  under  tlie  direction 
of  the  court.  The  payment  and  acceptance  of  auch  a  fine  consti- 
tote  a  bar  to  on  action  by  the  aKsrleved  party,  to  recover  dam- 
acea  for  the  loss  or  injury.  Where  it  is  not  shown  that  eneh 
an  actual  loss  or  injury  has  been  produced,  a  One  must  be  Im- 
poaed,  not  exceedlne  the  amount  of  the  complalnant'a  costa  and 
expenses,  and  two  hundred  and  fifty  dollars  in  addition  thervto, 
and  must  be  collected  and  paid,  in  like  manner.  A  corporatloii 
may  be  fined  as  prescribed  Id  this  section. 
S  R.  B.,  H  31  anl  29.  nUtlBC  to  FODlampt*.  iDi'll.    Bh  H  *&>  ud  SOB,  iM*. 

I  USB.  Iianvlk  ol  laiiirliiwtimeMl. 

Where  the  mtscanduct  proved  consists  of  an  omission  to  pet- 
form  an  act  or  duty,  which  it  Ib  yet  in  the  power  of  the  offender 
to  perform,  he  shall  be  imprisoned  only  until  he  has  performed  It, 
and  paid  the  fine  imposed.  In  such  a  case,  the  order,  and  the 
warrant  of  commitment,  If  one  is  iBsned.  must  snecify  the  act 
or  duty  to  be  performed,  and  the  sum  to  lie  paid,    In  every  other 


case,  where  specinl  provision  is  not  otherwise  made  by  law,  the 
offender  may  be  imprisoned  for  a  reasonable  time,  not  esc^lnc 
■iz  months,  and  until  the  fine,  If  any,  is  paid:  and  the  order,  and 


the  warrant  of  commitment,   If  any,   must  specify   the  amonnt 
of  the  flue,  and  the  duration  of  the  imprisonment. 

Id..  H  >,  M  Slid  IB.  coBKUOMfid  and  am-d. 

f  SSSd.  Wkes  aovrt  Ba.r  rcleua  oCender. 

Where  an  ofrnder,  imprisoned  as  prescritied  In  this  title,  ta 
nnable  to  endnre  the  Imprisonment,  or  to  pay  the  sum,  or  per- 
fonn  the  act  or  dnty.  required  to  be  paid  or  performed.  In  order 
to  entitle  him  to  be  released,  the  court,  jndKe,  or  referee,  or, 
vrbere  the  commitment  was  made  as  prescribed  In  section  2167 
of  this  act,  the  conrt  out  nf  which  tiie  execution  was  Issued, 
may.  In  Its  or  his  discretion,  and  upon  such  terms  as  justice 
rcqnire*,  make  an  order,  directing  him  to  be  dlacharged  from  tlw 
ImprlBonment. 

H..  put  Bf  I  10;  L.  ia4S.  eta.  t.  ini'il;  Cb.  Pim..  |  Ml. 
«1T 
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I  saS7.  OSeuder  liable  to  l«dIe»Be>t. 

A  perBOQ,  Dunished  aa  preecribed  ia  tbja  title,  mar,  notwith- 
•tandiDE,  be  indicted  for  tae  same  miacondnct,  il  it  is  an  indicta- 
ble oSifuce;  but  the  couct,  before  nhicb  he  U  convicted,  mos^ 
la  forming  its  Benteuce,  take  into  conaideration  the  previoas 
pnnisbment. 

3  B.  S.,  I  X. 

I  SStiH.  PraoeediUBB  wlieik  >oo«ii«d   doea   not  aweaf. 

Where  a  pereon,  arrested  hj  vlrtne  of  a  warrant  of  attach- 
ment, hsB  Kiren  an  und^'takinK  for  hia  appearBDce,  aa  pre- 
scribed Id  Ibis  title  and  fails  to  appear,  on  the  retnrn  day  of 
tbe  warrant,  the  court  may  either  iBine  another  warrant,  or 
make  an  ord^  directing  the  undertaking  to  be  prosecuted: 
or  both. 

M..  i  3T. 

I     XBSO.     UadertakiaKI      irken      proacoBted     fty     pcraoa 

The  order  directing  the  nudertaking  to  be  prosecated,  raaj. 
Id  the  discretion  of  the  court,  direct  the  prosecution  tnereof; 
b;  and  in  the  name  of  any  party  aggrieved  by  the  misconduct 
of  the  accused.  In  such  a  case,  the  plaintiff  may  recoTer  dam- 
ages, to  the  extent  of  the  loss  or  Injury  sustained  by  him.  t^ 
reason  of  the  misconduct,  together  with  the  costs  and  ezpen — 
of  prosecuting  the  special  proceeding  In  which  the  warrant  v 
baued;  Dot  exceeding  the  sum  specified  in  the  nodertaklng, 

M.,  H  2S  sod  3>.  ■m'dl  Co-  PnM..  |  STl. 


which  it  was  given,  in  the  name  of  the  iH?ople.  In  an  action, 
brought  pnrBiiant  to  the  order,  the  pcopie  are  entitled  to  recover 
the  entire  sum,  specified  in  the  UDilertaking.  Out  of  the  money 
collected,  the  court,  which  directed  the  prosecution,  must  direct 
that  the  person,  at  whose  inetnnce  the  warrant  was  Issued,  be 
pnid  such  a  sum  as  It  thiaks  proiier,  to  satisfy  the  costs  and 
ex|M>nBee  Incurred  by  him,  and  to  compenealc  him  for  loss  or 
Injury  snstnlned  by  him,  by  resBon  of  the  miacondoct-  The 
residue  of  the  money  must  be  paid  into  the  treasury  of  the  State. 

Id,,    II   so   ind   31. 

I  2201.  SkerlS  liable  tor  talElav  lasoaelcnt  saretlea. 

After  the  return  of  an  ozcciition.  JHsiied  u|>on  a  Judgment,  reo- 
dfred  in  an  action  npon  the  undertaking,  an  action,  to  recorer  the 
amount  of  the  judgment,  may  be  maintaiocd  against  the  sheriff, 
xi'herc  it  appears  that,  at  the  time  when  the  undertaking  waa 
given,  the  Burettes  were  inRUfiicieiit.  and  the  sherifF  had  reason- 
nlilo  grounds  to  doubt  their  suffieieiicy.  Such  an  action  may  be 
maintained  by  the  plaintiff,  in  whose  fnvor  the  jndgment  wa* 
iTcovered.  If  the  people  were  nlalntiffs  the  action  must  be  prose- 
cut<>d  by  the  attomey-genersl  or  the  district-attoTDey;  and  an^ 
money  collected  therein  must  be  disposed  of,  aa  preacrlbed  tn  tb^ 
last  sectloD. 

M-.  I  »  „  _ 

.,Coo<;lc 
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I  aaoa.  lAmfA,  ISWt.]  rmalakMeat  of  vlMoa^awt  ■« 
trial  term. 

Where  a  ml»ooiidnct,  which  !■  pnnUhaUe  by  flue  or  Imprtion- 
ment,  ss  pteecrib^  in  thta  title,  occur*  at  a  trial  term,  or  with 
reapect  to  a  mandate  retuToable  at  aach  term,  aod  was  not  ptin- 
utted  at  ilie  term  at  which  it  occurred;  the  sapreme  court  ma? 
Inquire  Into  and  punish  the  mtecomluct,  as  tf  it  Imd  occurred  at 
a  apecial  term  of  the  aupreme  court,  held  In  the  sane  coonty, 
or  with  respect  to  a  mandate  retamable  at  mcli  a  apedal  term. 

1  B.  &.  I  m  U  uas,  eta.  MS. 
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M  COLLECTION  OP  PINES. 

TTTLE  IT, 
PTOc«ading«  to  collect  a  Sua. 

Clark  to  Inaka   KbedDlB  or  flset  ImpoaM. 


i,   II  22,   S4  <2  Edm.  RM).      S«c   RoHboooi   t.   Tin  Tcelitei, 


queat   mldea   In  niKiUier  coimtT. 
3St'.  Keturo"thBr'eo?." 
MB8.  Ptu»wllnga  u   Ons   doC  mllectad, 
nw.  Who  tg  be  iDcludBd  m  icHedulB. 
asUU.  LllUlllT;    ol    ibertfl. 
2S01.  ApjdlulloQ  ul    tbU   tiU*. 

i  aaea.  Clerk  to  uak*  aebcdwle  of  Jbica  ImpoaeA. 

Where  a  fine  haa  been  imposed  by  a  court  of  record    upon  a 

Elnd  or  trial  juror,  or  upon  any  officer  or  other  peraon,  without 
ins  aecompumed  with  an  order  for  the  immedinte  commitmeDt 
Of  tie  peraon  ao  fined,  until  the  fine  is  paid,  the  clerk  of  the 
mart  Immediatelj  after  the  close  of  the  term  at  which  the  fine 
waa  imposed,  muit  prepare  a  achedule,  containiiur,  in  aeuarate 
columaa,  the  following  mattera: 

1.  The  name  of  each  peraon  fined. 

2.  Hia  place  of  reaidcnce,  where  it  appeara,  from  the  napers  on 
die  or  before  the  court,  to  be  nilhin  the  countj-. 

S.  Tbe  amount  of  the  fiae  impoBpd  upon  him. 
4.  The  canae  for  which  the  fine  waa   impoaed. 
The  clerlt  must  aabjoin   to   the  achedule   a   certificate,   to   the 
effect,   that  it  contajna  a  true  abBfrnct  of  the  orders   Imnosin* 
fines,   and   muat  annex   it  to  the   warrant  apecified  in   the   nert 
iwnion. 
9  B.  B.  . 

I  aSM.  Warrant  to  be  laBned  by  blm. 

The  cleric  mnat  immediately  isaue  a  warrant,  nnder  the  aeal  of 
the  court,  directed  to  the  aheritr  of  the  county,  and  commanding 
him  to  collect  from  each  of  the  persons,  aanied  in  the  achedole 
annexed  to  the  warrant,  the  sum  therein  set  oppoafte  that 

,    The  warr 
e  Imposed.  . 

I  X29B.  Id.t  -when  dcllBqaeBt  reatflca  In  anotkcr  oosBtr* 

If  a  dellngnent  reaidea  in  another  county,  a  aeparale  wan«nt 
for  the  collection  of  the  fine  imposed  upon  him,  with  au  •>»>—- 
priate  achedule  annexed  thereto,  must  he  issued,  in  like  n 
to  the  aherlff  of  the  county  where  he  resides. 

I  SaM,  Biecotlon  of  Ttmrrant. 

The  sheriff,  to  whom  a  warrant  is  Issued,  muat  collect  each  fine 
out  of  the  personal  property  of  the  pemon  fined,  as  prescribed  In 
chapter  thirteenth  of  this  act,  for  the  collection,  by  levy  upon 
and  tale  of  peraonnt  property,  of  nn  execution  issued  oat  ot  u 
conrt  of  record;  and  he  in  enfillert  to  like  fees  thereupon.  If 
■nfficient  personal  property  of  n  delinoiicnt  cannot  be  found  to 
pay  the  fine  and  the  feeH.  the  Bberiff  must  arrest  the  dellngneitt, 
and  detain  blm  in  custody  until  he  pays  the  aame,  aa  npon  an 
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1  asainst  the  penoo,  Usaed  in  an  bcUod,  odI  of  the 

BDpreme  court;  and  he  la  entitled  to  like  fees  thereapon. 

3  B.  9.  4M,  I  ». 

I  328T.  [Am'd,  ISOS.]    Retam  tkereof. 

The  iheriff  must  return  the  warrant,  with  bii  proceeding  there- 
upon, at  the  term  of  the  court;  or,  where  the  fine  wsb  Imposed, 
in  BOj  count;  except  New  York,  by  the  enpreme  conrt,  or  the 
countj  conrt  at  the  term  of  the  county  court;  held  neit  after 
the  expiration  of  sixty  dayi  from  the  receipt  thereof.  If  be  fulls 
to  do  BO.  the  district  attorney  must  take  the  same  proceediugs 
to  compel  a  return,  a«  may  be  taken  by  a  judgmeDt  creditor, 
where  a  sheriff  omits  to  return  aa  execution.  Ijsued  out  of  the 
supreme  court. 

Id..  I  M;  L.  la&O,  eh.  MB. 

I  3X98.  Proeeedlngia  If  fine  not  oolleoled. 

Where  it  appears,  by  retnm,  tliat  a  flne  remains  uncollected, 
and  it  does  not  appear  that  the  sheriff  has  the  delinquent  in 
custody,  the  diatrict-attomey  must,  if  he  has  good  leaaon  to 
believe  that  the  sheriff  might,  with  due  diligence,  haye  collected 
the  fine,  or  arrested  and  detained  the  delinquent,  commence  an 
action  against  the  sheriff,  in  the  name  of  the  people.  Otherwise 
he  must  direct  the  clerk  to  issue  a  new  warrant,  or  to  include 
the  fine  in  the  schedule,  annexed  to  the  warrant,  to  be  issued  by 
him.  A  new  warrant  may,  from  time  to  time,  be  Isened,  or  the 
fine  may  be  included  in  the  schedule  annexed  to  a  anbaeqaeat 
warrant,  nutil  it  is  collected. 

M,,  I  W. 


...  _ — t  Include  in  the  schedule  thereto  annexed,  tbe  name  of 
each  person  who  has  been  fined,  prior  to  the  issuing  thereof,  and 
whose  fine  remains  tben  wholly  or  partly  unpaid,  and  not  re- 
mitted by  the  court 

Id.,  I  28. 

I    S800.    UabllMr    of    mHnrta. 

An  action  may  be  maintained,  in  behalf  of  the  people,  againat 
m,  sheriff,  to  whom  a  warrant  is  directed  and  delive^,  as  pre- 
acrlbed  in  this  title,  to  recover  damages  for  any  omission  of  ^ty 
with  respect  to  the  same,  In  a  case  where  a  Judgment  creditor 
■night  maintain  an  action  against  a  sheriff,  to  whom  an  execution 
issued  out  of  the  supreme  conrt  is  directed  and  delivered.  In 
■nch  an  action,  the  people  are  entitled  to  recover  the  same  dam- 
Bgea,  which  a  Judgment  creditor  would  be  entitled  to  recover. 
If  the  order  Imposing  the  fine  was  a  judgment  of  the  ■npreme 
conrt. 

I  ZSOl.  Apylloatleit  of  this  title. 

This  title  does  not  apply  to  a  case,  where  special  proTlslon  tor 
the  collection  of  a  fine  Is  otherwise  made  by  law. 
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§§  asoa-oe  discovery  of  c.  it.  t.  s 

TITUB  V. 
Froceadingi  to  discover  the  death,  of  n  tenant  lor  Utt. 

tt.  S303.  Petllton  tor  prvdoMloD  of  tnunt  for  lit*. 
3308.  Conunti   or   petlUoD. 
2801.  8htJ«i  of  pecllloD  iDd  ootliv. 
2300^  PrDceedlDD   qiaq   prevcDtqtloD   of   petition, 
2S0a.  ScrTlw  ^onTi^r:    poirtn,    nc,  or  ret««. 
3S0T.  Hab«ai   mrpui. 

aaoa.  Dlamlnl   ol    petition   vhen  order  Mmpllcd   nrllb. 
3S10.  WbeD  lllc-lensnt  deemed  dead,   aid  pelltlooer  let  Into  iiiiwiimIiw. 
2311.  Commlulon  to  be  luaed  If  lile-ieniiit  1>  wiibmt  the  SUte. 
Zai3.  OcDenl  proTlBlODfl  reapectlng  the  Mnualaaloa, 

2S14.'  EncDtloB  tbenot. 

33ie!  CeiU. 

ZtlT.  Pnpertr:  wben  renored. 

aaiB.  Bemedj  OC  penon  erlcted  tor  proAU,  ete. 

331B.  OnlH  not  codcIubItb  la  ejeclment. 

I  asoa.  PFtlHoB  for  prodaclloii  of  tenaat  fOF  llfe^ 

A  person  entitled  to  claim  real  property,  after  the  death  of 
BDOther  wbo  has  a  prior  estate  therein,  may,  not  ofteoer  than 
once  in  each  calendar  year,  apoly  by  petition  to  the  Huprpme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  ia  aitnoted,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  peraoo,  named  in  the  petition,  asainitt  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  lor  life  is  dead;  or,  where  there  In  no  siich 


3  K.  8.   313,   g  1   (2  Edm.  SM). 

I  nOS.   CoBtenta   of  petition. 

The  petition  must  be  in  writing:,  and  verified  by  the  aSdaTit 
of  the  petitioner,  to  tbe  effect,  that  the  matters  of  fact  therein 

1.  A  description  of  the  real  property,  and  a  atatement  of  the 
petitioner**  interest  therein,  and  of  such  other  facts  as  show  that 
the  CBae  la  within  the  proTlHions  of  tbe  last  aection. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  npon 
whose  life  the  prior  estate  depends.  Is  dead,  togettier  with  a 
statement  of  the  Krounda  upon  which  the  petitioner's  belief  la 
founded. 

Id.,  I  2  and  port  of  )  S. 

I  8804.  Servloe  of  *etltl*a  and  noHoe. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  wnich  the  petition  will  be  pre- 
sented, must  be  persoually  served,  at  least  fourteen  days  before 
its  preaentatlon.  uoon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Ramaindcr  ot  |  S. 

I  saOB.   I^aecedlnffB   avon  preaentatlon  of  petltlom. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  dne 
proof,  by  affidavit,  of  serrice  of  a  copy  thereof,  and  of  the  notice. 
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II  sufficient  CBUEG  to  the  contrary  ie  not  Bhown  by  the  Hdverie 

party,  the  court  muxt  either  iasuo  a  coitimisBioii,  bh  preHcribed  in 
the  lolluning  sections  o(  this  title;  or  make  an  order,  directing 
the  odvprue  party,  at  a  time  and  place  therein  specified,  belore 
the  cwurt,  or  a  referee  therein  desiBnated,  to  produce  the  person 
upon  whose  liFe  the  prior  estate  dependa,  or,  in  default  thereof, 
to  prove  that  be  is  living. 

I  asoOL  Service  of  order)  i»ow«r«,  cte.,  «C  referee. 

Whore  an  order,  reguiring  the  production  of  the  tenant  for  H(^ 
or  proot  that  he  ia  living,  is  made  as  prescribed  in  tbe  last  sectJoa, 
ft  certified  copy  thereof  must  be  serred,  at  least  fourteen  day* 
before  the  time  therein  specified,  upon  tbe  person  required  to 
make  the  production  ol  the  proot,  or  upon  hie  attorney.  Upon 
Iircsenlation  of  proof  of  service,  by  afudavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  tbe  order,  or  at 
the  time  and  place  to  which  the  heariug  may  be  adjourned,  hear 
tlie  allegations  and  proofs  of  the  parties,  respecting  the  identity 
itf  any  person  produced,  with  tbe  person  whose  death  Is  in  ijuea- 
lion:  or,  il  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  ia  liTing. 
Where  a  referee  is  appointed,  he  has  tbe  same  powers,  and  Ta 
viililled  to  tbe  same  compensation,  as  a  referee  sppoiuted  for  the 
Iriat  of  an  issue  in  an  action. 

Id..    1   B. 

I  XS07.  Habeas  corpna. 

If  it  appears,  by  affidarlt,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  tie  produced  is  Imoriaoned  within  the  State) 
for  any  cause,  eicept  upon  a  sentence  ^or  a  reJony,  or  la  kept  or 
detained,  within  the  Btate.  by  any  person,  the  court  majf,  either 
before  or  after  making  the  order  for  production,  Issue'  a  writ 
of  habeoH  corpus  to  bring  him  before  it,  or  before  the  referee, 
ns  the  case  requires.  The  writ  mast  be  served  and  ezecoted, 
iiud  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  Inquire  into  the  cause  of  the  detention 
uf  a  prisoner. 

M..     I    1. 

I  aaaa.  Report  of  referee. 

The  referee  mnat  deliver  his  report  to  the  petittoner,  or  file  It 
n-ith  the  clerk,  within  ten  days  after  the  caae  la  cloaed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  peraon  whose  death  is  in  qneBtion.  He 
must  append  tbereto,  in  tbe  form  of  liepositiona,  toe  proofs,  If 
nny.  resaecting  tbe  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  In  question;  or  if  do  oae  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
al«^o  state,  in  his  report,  bis  conctuslona  upon  the  questions  con- 
troverted  before  him, 
w..   1  8. 

I  230B.  DIbbIbbbI  of  petltloii  nhcB  order  oomplled  with. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's    . 
report,  and  the  proofs  thereto  appended;  or,  where  a  referee  ia 
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for  life,  or  to  prove  bis  existence,  has  fully  complied  with  the 
order,  tbe  court  mnat  make  an  order  diBUiiSBlng  tbe  petltiou,  and 
requiring  the  petitioner  to  pay  tbe  costs  of  the  proceedings. 

2  B.  S.  843,  I  8. 

1  SIIO.   W^hea   llte-tenaat   Aetmet   dead,   and   petltloBR 


'  If  It  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depende,  was  not  produced;  and  if  tbe  party  required  to  produce 
him,  or  to  prove  his  exiateuce,  hai  not  proved,  to  the  satisfaction 
of  the  court,  that  he  ia  living;  a  final  order  must  be  made,  declar- 
ing  that  he  is  presumed  to  be  dead,  for  tbe  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  Into 
possession  of  tbe  real  property,  as  if  that  person  was  actually 
dead. 

H.,    I    10. 

I  sail.  OoBiiulaalon  to  be  iBaned  It  llte-teDKat  !■  witkoBt 

It  liefore  or  at  the  time  of  the  presentation  of  the  referee'* 
reiiort  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  tbe  Gnal  order  is  mnde,  tbe  party,  upon  whom  the 
petition  and  notice  are  served,  present*  to  the  court  presumptive 

Eroof,  by  affidavit,  that  the  person,  whose  death  was  in  question. 
I,  or  lately  was,  at  a  place  certain,  without  tbe  State,  the  court 
tDUst  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
misiion,  directed  t</  one  or  more  persons,  residing  at  or  ne«r  th«t 
place,  either  designated  in  tbe  order,  or  to  be  appointed  upon  & 
■Dbsequent  application  for  tbe  commission  for  the  purpose  ot 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  anch  testimony  respecting  bis  identity,  as  tbe  parties 
produce.  The  order  must  also  direct  tbat  the  proceedings  npon 
the  petition  be  stayed,  until  the  return  of  tbe  commiuion;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioDer 
take!  out  the  commission  witbin  a  time  specified  in  the  ord^ 
and  diligently  procures  It  to  be  executed  and  returned,  at  Us 
own  expense. 
Id.,  i  U. 

I  18U.   GcBMSl  provliilaus  rvapectlas  tbe  oo^ialBalOB, 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
tbe  witnesses  to  be  examined  should  be  named  in  the  commis^oo, 
or  tbat  interrogatories  should  be  annexed  thereto.  The  commis- 
Bion  must  be  executed  and  returned,  and  the  deposition  taken 
mvst  be  filed  and  used,  as  prescribeil  for  those  purposes  in  article 
■ecoDd  of  title  tbiid  of  chapter  ninth  ot  this  act,  except  as  oth«^ 
wise  specially  prescribed  in  this  title. 

I  381S.  Petltlaacv  to  ■*▼«  sotiee  of  Its  exeoatlna. 

The  petitioner  mnst  give  to  the  adverse  party,  or  his  attorn^, 
written  notice  of  the  time  when,  and  the  plac^  where,  the  com- 
missioner or  commissioners  will  attend,  for-  tbe  purpose  of  cie- 
cnting  the  cotnmlsslon,   as   follows; 

1.  tf  the  place,  where  tbe  commission  is  to  be  executed,  U 
wttbfn  tbe  United  Stotet,  or  tbe  dominion  of  Can&dft,  Iw  mmt 
flTe  M  ieatt  two  raonthi'  notice. 
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either  of  the  West  India  islaadB,  he  moat 

, louths'  outice. 

8.  In  everj  other  cu«e,  be  muat  give  at  least  four  moDtha'  time. 


t  8814.  Kz«CDtlan  t 

The  commiEBioner  or  commiBBioiten  posseu  the  Bame  ^owen, 
and  must  proceed  iu  the  same  niaccer.  as  a  referee,  appoiated  bj 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  eiiitence;  except  that  they  cannot  proceed,  nulesB  &  perioD 
l8  prodnced  before  them,  as  beitig  the  person  whose  death  is  in 
Questioa.  The  retnrn  to  the  commission  must  expresslr  state 
whether  any  person  was  or  was  not  so  produced.    The  testimonr, 


reapeetina  the  identity  of  a  person  so  produced,  must  be  taken, 
unleia  otberwise  specially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  tor  taking  the  deposition  of  a  wltneM 
aiMu  oral  interrogatories;  except  that  It  is  not  necesaarr  tn  kIv* 
anr  other  notice  of  the  time  and  place  of  examination,  than  that 
preacribed  in  the  last  section. 
Id.,  put  of  I  IS. 

I  S815.  pT*<iaMllB|ra  on  Tetnrm  of  eo^adsBlOK. 

, the  return  of  the  commlasion, 

B  as  upon  the  report  of  a  referee,  i_  ^ 

2809  and  2310  of  this  act;  bnt  the  court  may,  in  Its  dIacreUoD, 
recelTe  additional  proofs  from  either  party. 
BnbrtltiitM  tor   H   l^    14,   IS   aiul   IS. 

Where  costs  of  «  special  proceeding,  taken  as  prescribed  in  thte 
title,  are  awarded,  tney  niiiat  be  fixed  by  the  court  at  a  grow 
Kum,  not  exceeding  fifty  dollars,  in  addition  to  diabursementa. 
Where  proTision  is  not  specially  made  In  this  title  for  tlte  award 
of  coats,  they  must  be  denied,  or  awarded  to  or  against  either 
p«rt7,  as  justice  requires. 

Id.,  1  IB. 

I  SBIT.  Propertrl  <frkeB  reatored. 

—  , -_-   .   -_--i  the  preamnptloB 

nf  tne  death  of  tne  peraou,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  erlcted,  or  to  his  heira  or  legal  representn tires,  upon  tha 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
tliat  the  person  presumed  to  be  dead  is  living.  The  proeeedlnn 
opon  sQch  an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  la  awarded. 

Id.,  I  IB. 

I  S81S.  Reaiedr'  at  person  e-vloted  lor  profl*>,  cte. 

A  person  evicted,  as  preacHbed  in  this  title,  may,  if  the  pr«- 
■ntnption,  upon  which  he  la  evicted,  Is  erroneous,  matntalu  an 
action  agatast  the  person  who  baa  occupied  the  propert7,  or  bla 
executor  or  odmlnistHtor,  to  recorer  th«  rtnta  tind  foOU  «t 
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the  property,  dnring  the  occn^tjoa,  while  tbe  persaii,  npoo  wlMoe 
life  Ihe  prior  eetate  dependu,  in  or  was  liTlng. 

a  B.  8.  su,  i  X. 

I  3818.  OrMer  not  eoaelaBlT-e  la  cJeetmcBt. 

A  GqsI  order,  made  bb  prescribed  In  this  title,  dwardlDg  to  th^ 
petitioner  the  posseBHioD  of  renl  property  !■  presitrapHve  eTldenoc 
only,  in  no  action  of  ejectment,  brought  ORalnst  blm  Us  tbp 
person  evioled,  or  la  an  action  brought  n»  prpforilwrT  In  tlie  lust 
MCtlon,  of  the  life  or  death  of  the  person,  upon  whose  life  tli« 
I«l0T  eatate  depends. 


D,mi,.=db,  Google 


UOMMltTEEB  tOH  I,UNATlC3. 


TnHModlags  Cor  tha  appaU)tiii«iit  of  a  oonunittM  of  the 
peoBon,  and  of  the  property,  of  a  IuhaUc,  Idiot,  or  habit. 
ual  dninkard;  general  powen  and  dntW  of  the  committee* 

Bac.  ISW.  jBTtadletlou ;    coaramBt   JarlHUctlOD. 
aaai.  Vmj  ot  conrt  MKoj;  Jansdlctlini. 
laaa.  tifmnlttM  ma)'  b*  ipiuliitnl. 
3338.  AppUniloD  tor  aimiiiiite«;   by  whom  nuda. 

ttSa.  ApplteatlDB   wbcp   Incompeteat   penan   li  In   ■  BUlc  InstlMtlrai 
pfltUJoo,   br  wbom   iaiid«;   contuti   and   prevfcdUija  Dpm  |n> 
•caution  tberaof. 
333Sb.  Cotti  ot  procMdlng, 
SIM.  DnU  o(  cenalD  offlcera  to   apply. 

2BXI.  CoDUDta.  ate,  of  petition;   pcoceedlnia  upon  imaentitlon  tbaraot. 
3aat.  Wlien   CorelCD  tvoimlttec   may    be   appolnUd. 
3SIT.  OhM'  tot  cooiDibuUon,  ui  tor  tiUl  by  joiy  In  oomt 
3838.  Contanta  of  comutaaloa. 

3B».  GoumlaaloDcn   to   be  an-oni;    TBcaodaa,    bow  ailed. 
3StO.  Jury   to    b«   jmeaina.    Proctadtnsi  Uunapon. 
3Stl.  PracMdiBca  npon  tbe  bead  of. 
3312.  [I«tom  of   InQulfllUon  and   commlaalan. 
£131.  Kipmaea  ot  niiumluloa. 
3334.  Pncoedlnri  upon   trial   by  Jnty  In   court. 

333Q.  ^i^-eedlaga  upoa  vurtllct,  or  tclurn  of  aommlMlaB. 

SSSOa.  BMtlotia  of  tbla  title   not   applicable   when  application  IK  CM*> 

mlttee  li  maite  aaiit  aut)u>rlty  of  tUa  State. 
ttJT.  BocaUtT  to   b*  glYen  by   commltluj. 
BBJiS.  Compcnaatloa  of  committee, 
me.  COBunlRae  vaOtr  control  of  conrt;  Umttatlon  of  povna. 

3340.  Coiualttee  ol  pnpcily  may   mslDtaln  actloiia,  ate. 

3341.  Id.:  to  fill  iBTStitoiT  and  aceooDt. 

3M2.  Id.;  may  be  compiled  to  file  tha  aame,  or  nndat  an  addlttaos) 

SMS.  Propaity,'  wMa  to  be   roMorcd. 
S3M.  Id.i  dlapoaltlao  In  caa*  o(  deatii. 

i  aaao.  lAm-a,  ISSS.]  JDrladl«tlaBt  eomcmtr»nt  Jmrteilo- 
ISam. 

Tbe  jurisdictiou  of  the  supreme  conrt  extends  to  the  ciutodr 
of  the  person  snd  tbe  care  of  the  propert7,  of  a  pemoo  iccompe- 
teot  to  manage  himgelf  or  his  afTaiTs,  in  couaeauence  ot  Ianac7, 
Idiocy,  habitnal  drnukpDDFBs,  or  imbecility  arising  from  old  age 
or  Joss  of  memory  and  nndcrBtandin*,  or  otier  cause.  Where 
a  connty  court  has  Jurisdiction  of  thoac  matters,  eoncnrrent 
with  that  of  the  auprerrip  court,  the  inrisdictlon  of  the  conrt  flrat 
exercising  It,  as  prescribed  in  this  title,  Is  exPcliiniTe  ot  that  of  the 
others,  with  resDcct  to  sny  mnttcr  within  its  Jurisdiction,  for 
which  proTislon  is  made  in  thia  title.  In  all  proceedings  under 
this  title  for  the  appointment  (if  a  committee  of  snch  a  person, 
be  shall  be  designated  "an  nllepred  Incompetent  person;"  and 
after  the  appointment  of  a  rommittee  of  snch  person,  in  all 
*nb«eqnent  prorei^ines  the  lunatic,  idiot,  habttnal  drankard  or 
Imbecile  shall  be  dealgnnted  "en  Incompetent  person." 

U  USt.  eb.  MS.  . 

I  asai.  Datr  t  »Brt  liaTlac  InriaaieHoa. 

The  conrt  exercising  Jnrisdictton  oTer  the  prc^terty  of  either  irf 
tb»  Incompetent  persons,  specified  In  the  last  section.  unsV 
preserre  bis  property  from  wsate  or  deetrnction;  and,  ont  of  tbe 
proceeds  thereof,  miut  proTlde  for  the  payment  ot  hts  debti. 
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I  2S22.  Coitaiulttee  mnr  be  spnvlntrd.  ' 

The  jiirisdirtiOD,  specified  in  tbemsl  tn'o  sections,  must  be  exer- 
tised  b;  means  of  a  cuaniittee  of  tbc  peraoii,  or  a  eomiuittee  of  the 
property,  or  of  a  iMrticulor  portion  of  tbe  property,  of  tbe  ioeoiup^ 
tent  person,  appointed  as  preaoribeit  in  tbii  title.  The  comaiittPe 
of  the  perxon  and  the  rammiltee  of  the  property  may  be  the  name 
individual,  or  difFereni  individuals,  In  the  alsoretion  ot  the  court. 

(  2323.  (Am'a,  ISBR.]  Appltcallon  for  oOKmltleei  br  wboiM 

Ad  application  for  the  appointment  of  aucb  a  committee  must 
be  made  by  petition,  which  may  be  preBeDti<d  by  any  peraoa. 
Except  as  provided  in  the  oeit  sectioD,  where  tbe  application 
is  made  to  the  aupremt^  court,  the  petition  must  be  preKeuieil 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  HHid  court  within  xucb  judicial  district  at  chambers,  where 
the  perxou  alictced  to  be  incompetent  resides;  or  it  he  is  not  a 
revident  of  the  State,  or  the  place  of  his  residence  cannot  be 
ascertained,  where  some  of  hix  property  is  situated,  or  the  State 
Institution  is  (situated  of  which  he  ia  an  inmate. 

I  23Z8a.  [Addrd.  ISOBt  ninM,  ISDT,  1&04.1  AppllcBtlom  n-hra 

iTfaam  Dindei  ponlenls  and  proceFdlnsii  npaB  pFeaeuuttlaa 
Ibereof. 

Where  an  incofflpetent  person  has  been  committed  to  a  state 
Inslitutioa  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  tbe  petition  may  be  presented  on  bebnif  of  the  state  by 
a  state  officer  having  spi-ciai  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  anperintendent 
or  aetiuK  snperintendent  of  said  tnatihition;  the  petition  mu«t 
be  in  writing  and  verified  by  the  affidavit  ot  the  petitioner  or  his 
attorney,  to  the  effect  that  the  matters  therein  atated  are  true  to 
the  best  of  his  information  or  belief;  it  must  ahow  that  the 
person  for  whose  person  or  property,  or  both,  a  committee  is 
asltpd  has  been  lecally  committed  to  a  state  institution  over 
which  the  petitioner  has  special  jurisdiction,  or  of  which  he  is 
superintendent  or  actins  sujierintrndent,  and  is  at  the  time  ,in 
Inmate  thereof;  it  must  also  state  the  institution  in  which  he  is 
an  inmate,  the  diite  of  his  admission,  hia  last  known  place  i4 
rcsidi'iire.  (hi-  nnnie  and  residence  of  the  husband  or  wife,  if 
any.  of  such  iiernon,  and  if  there  be  none,  the  name  and  residence 
nf  'he  next  of  liin  of  such  person  livintt  in  this  state  so  far  ns 
known  to  the  pititioner;  the  nature,  extent  and  income  of  his 
property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  ililiuence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  iit  any  specisl  term 
ther'^f.  held  cither  in  the  judicial  district  in  which  such  incom- 
petent pPFMon  last  resided,  or  in  the  dintriet  in  which  the  Stat* 
institution  in  which  he  is  committed  is  situated,  or  to  a  justice 
of  the  supreme  court  at  chiimbers  within  sni-h  jadlrial  district, 
OP  to  ihe  conntj'  court  of  the  county  in  which  the  incompetent 
person  resided  at  Ihe  tine  of  such  commitment,  or  of  the  county 
in  which  sHid  Institution  is  situated.  Notice  of  the  presenlBtJan 
of  snch  petition  shall  be  [lersonally  (riven  to  such  perton.  and  also 
to  tbe  bafband  or  wife,  U  any,  or  if  Doa«  to  tbe  nest  ftt  Us 
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named  in  the  petition  anil  to  the  officer  in  charge  of  the  institn- 
tloa  in  whleh  such  [terson  is  aa  inmate.  Upon  the  [ircKpntatlOD 
of  Buch  petition,  and  proof  pf  the  service  of  Huch  notice,  the  rourt 
or  juatice  may,  if  satisfied  of  the  truth  of  the  factB  required  to 
be  stated  In  such  petition,  immediatelj  appoint  a  committee  of 
the  person  or  property,  or  bolh,  oC  such  incompetent  persan  or 
may  require  any  fnrlhei-  proof  which  it  or  he  may  deem  Decessary 
before  making  such  appointment. 
U  1S8B,  ch.  S24;  L.  18BT.  ch.  148;  I^  IBM,  ctL  EOS.  Id  eltMC  S^t.  1,  IBOt. 
I  23X8  (k).  [Ad«ea,  189S.]  C»*ta  of  vr»eee«liiv 
Upon  the  presentation  of  a  petition  and  the  appointment  of 
a,  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-tbree  (a),  the  court  or  Justice  may  award  costs 
of  the  proceeding,  not  exceeding  tweniy-five  dollars  En  addition 
to  necessary  dUbursements,  to  the  pctitiooer,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  appllca- 
tloD  to  set  the  aame  •side,  costs  as  of  a  motion. 

I^  1S9S,  ck.  82*. 

I'SSSA.  Dnt7  of  «crt&lB  ofll«rs  to  ai»p1r. 

Where  the  incompetent  person  has  property,  wbfch  may  he 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  [lerson  applies  for  the  ap]x>intment  of  a  committee  of 
his  property,  the  oTerseer  or  supenntondent  of  the  poor  of  tha 
town,  district,  county,  or  city,  in  which  ho  re  sides,  or,  where 
there  is  no  snch  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  oScial  title,  must  spply  to  the 
proper  court,  for  the  appointment  of  sucb  a  committee.  The 
expenses  of  conducting  the  proceedings  tbereupon  uiuat  be  anditcd 
and  alloived.  In  the  same  manner  as  other  official  espenies  ot 
those  officers  are  audited  and  allowed. 

1  B.  S.  S2,  B3,  H  2-T  (3  Edm.  M}. 

I  BSS5.  [Ani'd,  ISAl.]  CoDtCDta,  etc.,  of  petltloat  pToeee«, 
1bk>  upon  preacDlnUdii  tlicreof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matter* 
of  fact  therein  stated  arc  tme.  It  must  be  accomnanled  with 
proof,  by  aBJdavit.  that  the  case  is  one  of  those  speclfled  In  thl» 
title.  It  mnst  set  forth  the  names  and  residences  of  the  hnsband 
or  wife,  if  any.  and  of  the  next  of  kin  and  heirs,  of  the  person 
aliened  to  be  incompetent,  as  far  as  the  same  are  known  to  tha 
petitioner,  or  can,  with  rensonnble  diligence,  be  ascertained  by 
hiiii.  and  also  the  proluihle  vnliic  of  the  property  posseaeed  and 
owned  by  the  alleged  incompeffnt  piTBon,  and  wliat  property 
has  been  conveyed  diirinc  B.nid  allcpfd  incompetency  and  to 
whom,  and  its  value  nnd  wlmt  «insiiicrntinn  wns  pnid  for  ft, 
if  any,  or  wan  nereed  to  he  pni'I.  The  court  must,  unless  sntlicieDt 
reaBons  for  dispenslne  therewith  are  set  forth,  in  the  petition  or 
accompanying  affidavit  reqnire  notice  of  the  presentation  of  the 
petition  to  be  given  to  the  hnshnnd  or  wife,  if  any.  or  1o  one  or 
more  relatives  of  the  person  alleged  to  he  incompetent,  or  to  an 
officer  specified  in  the  last  section.  Where  notice  is  required,  it 
may  he  given  in  any  manner,  which  the  court  deems  proper;  and 
for  that  purpose,  the  bearing  may  be  adjourned  to  n  subseqaent 
day,  or  to  another  term,  at  which  the  petition  might  bBTO  beta 


k  UN,  *.  !«. 
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t  Jtaaa,  [An'd,  IMSS.]  when  foreign  Bi>DMHt*e  wuty  »• 
KPFolB  ted- 
Where  the  perHon  atlegred  to  be  iucompelent  resides  withont  the 
■tate,  and  a  committee,  curator  or  Kuardiun  of  bin  property,  by 
whatever  ntme  such  officer  maj  be  iteBignated,  Iirb  been  Jtil3'' 
■ppoiDted  pursuant  to  the  Iqwh  of  any  other  state,  territory  or 
country  where  he  reiiirtes.  the  i-oiirt  ron.v.  in  its  discretiou,  make 
an  order  iippointiiu:  Ihe  foreigu  committee,  mrntor  or  iruarrtiai). 
the  committee  of  nil  or  of  a  nartieolar  portion  of  thp  property 
of  the  incompetent  person,  within  the  state,  on  his  eiTiny  suc-li 
Bectirlty  for  the  diacharfie  of  his  trust  aa  the  court  thiais  proper. 


I  aSZT.  [ABi*d,  ISOB.]  Order  Csr  ooBmlKBlsn,  or  lor  trlmM 
kr  jBrr   In   ooDTta. 

Unless  an  order  la  made,  as  prescribed  in  the  last  section,  if  It 
preBumptivelj  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  end  tlie  proofs  aci^ompanyiu^  i(,  that  ttie  ease  is  oue  of 
those  speciSed  !□  this  title;  aod  that  a  committee  oUEht,  In  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  mvat 
Diake  an  order,  directiux,   either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
oppolulment  of  n  committee,  be  tried  by  a  jury,  at  a  trial  term 
of  the  court. 

3.  When  it  sotistnctorily  appears  from  the  petition  and  accwm- 
PHUyine  affidavits  that  any  i)er9ou  or  persons  having  acquired 
from  the  alleged  incompetent  oerson.  real  or  personal  property 
during  the  time  of  such  alleged  incompetency  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
•ecarity,  restraining  such  oerson  or  persons  from  selling,  aasln- 
ing,  disposicg  of  or  incumbering  said  property,  or  confess!^  judg- 
ment which  Bball  become  a  lien  upon  said  property,  dnruiff  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
and  said  order  may  lu  the  discretion  of  the  court  be  cootiAued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
Of  the  execution  of  the  commisBiOD  shall  be  given  to  the  perwn 
or  persons  enjoined  In  such  manner  as  the  court  may  direct. 

h.  iswt,  cb.  M«. 

I  asaS.  Contents  of  oommtasloB. 

The  commission  must  direct  the  commlastoDere  to  caOM  &e 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  thftt 


tliey  Inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion: and  alBo  Into  the  value  of  the  real  and  personal  property 
of  the  per^n  alleged  to  be  incompetent,  and  the  ainoont  of  hb 


income.  It  may  contain  such  other  directions,  with  respect  to 
Qie  subjects  of  Inquiry,  or  the  manner  of  execudng  the  coouol*- 
■ton,  as  the  court  directs  to  be  inserted  therein. 

t  aSSM.  Com nilKsl oners  to  be  airomi  vaeancleB,  how  Slled. 

Kaeh  commiBsioner.  bpfore  entering  upon  (he  execution  of  his 
dutipB,  must  Bubscribe  and  lake,  before  oue  of  the  officers  speci- 
fed  in  section  .'^42  of  this  act.  and  file  with  the  clerk,  an  oath, 
faithfully,  hnuestiv.  and  liiipnrHallj-  to  dischnrpe  the  trust  com- 
mitted to  him.  If  a  commiBsioner  becomes  incompetent,  or  neit- 
lecta  or  refUBee  to  serve,  or  retioves  from  the  State,  Ibe  toart 
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)  time,   Gil   any 

I  '4330.  [Am'd,  IRftB.]  Jarr  to  be  vroenrcd)  prseeedlDVB 
thcrenpon. 

The  commissi  oners,  or  a  majority  ot  them,  must  immedlatelr 
ieaoe  a  precept  to  the  sheriS,  designitcd  la  the  commiHsiOQ,  re- 
qnirlag  him  to  notiry,  not  lean  than  tWElve  oor  more  than  twenty- 
lour  indiffereot  persociK,  qualilitid  to  serve,  and  not  exempt  troul 
Bcrriug,  at  trial  jurors  in  tJie  same  court,  to  appear  before  the 
CO muiisH loners,  at  a  si>ecific<l  time  and  place,  within  the  county, 
to  maice  Inquiry,  as  comninnded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
nni)  the  uames  of  the  persons  notified,  to  the  comrndssioners  at 
the  time  and  place  spei.-ifi<^  in  Ihe  precept.  The  commissioners, 
or  a  majority  of  them,  must  determiue  a  challenge  made  to  a 
juror.  Upon  Ihe  failure  to  attend,  of  a  person  who  has  been 
duly  notified.  Jiis  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  qb  where  a  Jnror.  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
miasioners  may  require  the  sheriff  to  cause  a  talestuan  to  attend. 
in  place  of  s  juror  notitied.  and  not  atiendinic,  or  wlio  is  excused 
or  discharged:  or  they  may  adjourn  the  proceedings,  for  the 
pnriMse  ot  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  It  is  not  necessary  to  cause  any  talesman  to  at- 
tend,  if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 
L.    less.  cb.  046. 

I  XISI.  PrficecdInKa  npon  the  taenrtnc. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
■  nd  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  ot  the  court  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  Ihe  commissioners  may 
admiuister  the  uanai  oath  In  the  Jurors.  At  le:ist  twelve  jurors 
mnift  conoir  In  a  flodine.  If  twelve  do  not  concur.  Che  jurors 
mutit  report_  their  diFagreement  to  the  commissioners,  who  most 
thereupon  diaeharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

)   X3SX.   Retam   of  InaBlaltloa   nad  eommliialOB. 

The  inonisition  must  be  signed  by  the  jurors  concurring  therein. 
and  by  Ihe  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  he  re- 
turned by  the  commissioners,   and   filed  with  the  clerk. 

I  SS38.  Expensea   of  oammlHulaB. 

Tie  commissioners  are  enlitlci 
serricea,  as  the  court  din>cts. 
same  compensation,  as  jurors  upon  the  trial  o(  an  issue  In  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
penaatlon  »f  the  commissioners,  sheriff    and  jurors. 

f  X3S4.   [Am'd,  IKOS.]     ProceedinKB  apon  tilfti  br  Ivrr  IK 
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a£  the  1  :raoQ,  with  respect  to  whom  the  petition  prars  lor  the 
a'>pointmciit  of  a  committee,  the  order  mast  stute,  diatinctly  ami 
plainl7,  thi:  queBtions  of  fact  to  be  tried;  which  ma;  be  settletl 
aa  '  -here  an  order  for  a  similar  trial  is  made  la  an  actioo.  Tbe 
court  may,  in  that  or  in  a  subBoquont  order,  direct  that  Doticc 
ot  the  trial  be  Kiveo  to  such  peraous,  a.nd  iu  such  a  manaer  &a 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner.  iiith  like  effect,  and,  eicept  as  otlierwitie  directed  in  the 
order,  the  proceedingB  thereupon  are,  In  all  respects,  the  same  *s 
where  quoations  of  fact  are  tried,  purauuut  to  an  order  for  that 
liurpose.  Thf  court  may  malie  inquiry  by  meana  of  a  reference 
or  uthervise,  an  it  :hinkj  proper,  wltli  respect  to  any  mattL-r, 
not  iDTolved  in  Ihc  queiitiunH  irio..  by  the  jury,  the  determination 
of  v.Licli  ia  nc<'eK.-;iry  in  tUe  course  of  the  proceedin^a.  The  ex- 
pcnscH  of  tile  trial,  and  of  such  an  inquiry,  muat  he  paid  by  the 
petitioner. 

L.  1805,  ch.  Ma. 

1   28Sa.     [An'd,     189S.]     Sabjcct    of    lm«alrr    In    easel     of 

Where  the  petition  ollegeB,  thst  the  iKraon,  with  reapect  to  whom 
it  prays  for  the  appointment  of  a  committee,  ia  incompetent,  by 
reason  of  lunacy,  tlie  inquiry  with  rcwiiect  to  bis  eompeteac7,  uiioii 
the  execution  i>f  :i  commiiwion,  or  the  trial  at  &  trial  term,  as  pre- 
acril:>:U  i'l  this  title,  must  be  confined  to  the  question,  whether  he 
is  Bo  incompetent,  at  the  time  of  the  inquiry:  and  teatimonr,  re- 
specting 3ny  thing  eaid  or  done  by  him,  or  his  demeanor  or  state 
of  mind,  more  than  two  years  before  the  hcariDK  or  trial,  shall  not 
be  receiTed  as  proof  of  lunacy,  unless  the  conrt  otherwise  speciBllT 
directs,  in  the  ordur  graatlng  the  cotumissloD,  or  directing  the 
trial  by  jury. 

h.   1ST4,  cb.  440,   I  i,  am'di  L.  ises.  cb.  MO. 

{  3SS6.  ProceedlBK"  apoo  Terdlot,  or  retara  of  oomnlB- 

Upon  the  return  of  the  commission,  with  the  inquisition  t^en 
thereunder,  or  the  rendering  of  the  rcrdict  of  tlie  jury,  upon  tbe 
qoeation  submitted  to  it  by  the  order  for  a  trial  by  a  inty,  the 
court  must  either  direct  a  new  trial  or  hcarInK,  or  make  such  a 
final  order  upon  the  pelition  as  JuHtiiv  requires.  Where  a  final 
order  Ib  made.  diHiniBsing  a  petition,  the  court  may.  In  Its  dis- 
cretion, award  in  ihe  order  a  fixed  aum  as  cos)*,  not  exceeding 
fifty  dollars  and  disbursements,  to  I*  paid  by  ths  petitioner  to 
the  adTcrsc  party,  '^'here  a  commiitco  of  the  property  Is  ap- 
pointed, the  court  mnst  direct  llie  payment  by  him,  out  of  the 
funds  in  his  hnufia,  of  the  necessary  disburscmcnta  of  the  peti- 
tioner, and  of  such  a  aum,  for  hia  costx  and  counnel  fees,  as  It 
thinks  renaonable;  and  it  mnr,  'n  "»  discretion,  direct  the  com- 
mittee to  nay  a  sum,  not  exceedinB  fitly  dollars  and  dlsbnrse- 
menta,  to  tbe  attorney  for  any  adverse  party. 

I  aSSA  (B>.  [Added,  ISffS-l  ffpotlOBs  ot  1«Ib  title  set  a». 
Vlle&lilp  irh«n  aiipltciiUoB  tor  coniBlttee  la  lude  nB#er 
■nthorltr  of  tklii  Slate. 

Sections  two  thonsanl  three  hundred   nnd  twenty-five  to  two 

thousand  three  hundred  nud  thirly-six.  both  inclnslve,  of  this  title 

■ball  not  apply  to  applications  for  the  appointment  ol  a  committee 
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niAde  by  It 'on  behaU  o(  tbe  State  to  secure  TeimbimemeDt,  Ini 
whole  or  In  part,  for  mainteooDce  and  support  in  a  State  uuUtn* 
Uon. 

I..  IBSC,  eb.  13*. 

1  asST.   [Au'd,  1887.]    Secnrltr  to  be  bItcii  br  conmltte*. 

Tbe  proTlslonB  of  article  first  ol  title  seven  and  aectloii  two 
tbotuand  five  hundred  and  Din^ty-fire  of  article  fiftb  of  dU« 
second  of  chapter  eighteenth  of  this  act,  respecUnE  the  aecurlt^ 
to  be  glTcn  by  the  gTiardian  of  the  person  or  of  the  property  of 
an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  committee 
of  the  person  or  of  tbe  proper^,  appointed  aa  prescribed  in  thli 
article.  A  committee  of  the  properly  cannot  enter  upon  the  eie- 
cation  of  his  duties,  nnti!  seenrity  is  given,  as  prescribed  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the  eiecn- 
tlon  of  hia  datiea,  until  security  la  siven,  if  required  t^  the  conrt. 

Ix  IWr,  ex.  asi.    Bee  H  S2»-28ai,  poM, 

I  aSSS.  [Ani'<,  18»B.]    Compciuatlan  at  c«mmHtee> 

A  committee  of  the  property  is  entitled  to  the  same  compensa* 
tion  aa  an  esecntor  or  administrator.  But  in  a  special  case,  where' 
hia  services  eiceed  those  of  an  executor  or  administrator,  the 
■tipreme  court  or  a  comity  court  within  the  county  may  allow  hln 
■ach  sn  additional  compensation  for  snch  additional  servicea,  aa  it 
deems  just.  The  compensation  of  a.  committee  of  the  person 
mnet  be  fixed  by  tbe  court,  and  paid  by  tbe  committee  of  the 
property,  if  any,  ont  of  tbe  fands  in  his  hands.  The  additional 
compensatlan  authoriKed  by  this  section  may  be  elloned  to  tbe 
committee  upon  any  judicial  settlement  made  by  him,  and  shall 
be  for  sach  additional  services  np  to  and  including  sncb  settle- 


loarti  imitaUoa  ml 


pointed,  with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  creatpd  by  dpath.  removal,  or  resignation 
may  be  filled  by  the  conrt.  But  a  cnmmiltee  of  the  property  can- 
not alien,  mortKflgp,  or  otherwise  dinpoge  of.  real  property,  except 
to  lease  it  for  a  terra  not  nceedlnR  five  years,  withont  the  spedal 
direction  of  tbe  conrt,  obtained  npon  prnceedlnirs  taken  for  that 
purpose,  as  prescribed  In  tille  seventh  of  this  chapter. 

1 1840^  Ooai^ttce  «<  propertr  »ar  nalntaln  aettaas.  eta. 

A  committee  of  the  property,  appointed  fls  prescribed  In  this 
title,  may  maintain,  in.  hia  own  name,  adding  his  official  title, 
any  action  or  special  proceeding,  which  tbe  person,  with  respect 
to  whom  he  Is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  Dot  been  made. 

Pirt  of  I  S  of  *ct  of  1ST4,  im-d.    See  lotc,  |  439;  |  419,  sabd.  t:  |l  4n4. 

lies. 
I  SS41.  CAM**,  1894-1    ■<■)  to  flie  lUTeutorr  aad  acoaant. 

The  proTiaiona  of  article  two  of  title  seven  of  chapter  eigh- 
teen of  thii  act,  requiring  the  general  gnardlan  of  an  Infantas 
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iiiri'ogate'a  court,  to  file  In  the  month 
1  inventory,  ncconnt  and  affidnvtt  and 
prmcribiog  tbe  form  of  the  papers  so  to  be  tiled,  applj  to  a  com- 
mittee of  the  propi'rt;  apiiointed,  as  prescribed  in  this  tiile.  For 
the  purpose  of  making  that  applicfltion  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
n-hom  he  is  appointed,  ie  deemed  a  ward  and  the  papera  must  be 
hied  in  the  oluce  of  the  clerk  of  the  conrt  by  which  the  caminit- 
lee  was  appointed,  or  it  he  was  appointed  by  the  sapreme  court, 
In  the  clerk  s  office  where  the  order  appointiug  liim  ia  entered.  In 
every  case  where  a  committee  hna  naed  or  employed  the  BerriceB 
of  an  incompetent  person,  with  respect  to  whom  he  ha*  been 
uppolnted  a  eomtnitlt'e,  or  where  moneys  have  been  earned  Ly  o^ 
received  on  behalf  of  such  incompeleot  person,  the  committed 
must  account  for  any  moneys  so  earned  or  derived  from  such  aer- 
Ticea,  the  same  as  for  other  pri^)erty  or  aaacta  of  the  incompetent 

I^  18M,  ch.  U. 

I  XS4a.    lAm'a,  IflSB,  1N»».]    M.|  niAT  bp  comprllFd  to  fllr 
Ibe  BAue,  or  renilpr  an  atldltloual  acooant,  vtc- 

In  the  month  of  February  of  each  year,  the  preeidiog  Judge  of 
the  court,  by  ivhich  the  commitlee  of  tbe  property  was  appoinlfd. 
or  if  he  was  a|>po)nted  by  the  supreme  court,  the  eouulj  jndKe 
of  the  county  where  the  order  appointing  him  in  entered,  must 
examine,  or  caiiHe  to  l)e  examined  luider  his  direction,  all  ac- 
counts and  inveutories  filed  hy  committees  of  the  person  and 
froperty,  since  the  first  day  of  February  of  the  preeedinK  year. 
F  it  appeani,  upon  the  examination,  that  n  committee,  appointed 
na  prescribed  iu  thi»  title,  hna  omitteil  to  file  his  annual  inventory 
or  accounting,  or  the  alfidiivlt  relatini:  Iheretov  as  preiwrjheil  iu 
the  last  section:  or  if  the  jitdsc  is  of  the  opiuiun  that  the  interest 
of  tbe  person,  with  n>spect  to  whom  the  committee  was  appointed. 
requires  that  he  should  render  n  more  full  or  »atisfactory  inven- 
tory or  account,  the  judge  must  make  an  order  requiring  the  com- 
mittee to  supply  the  deficiency,  and  iilho,  in  his  discretion,  person- 
ally to  pay  the  ex|)enHe  of  serviug  the  order  upon  him.  An  order 
BO  mode  may  be  entered  and  enforceil,  and  the  failure  to  obey 
it  may  be  puitisbeil,  us  if  it  were  made  by  the  court.  "nTiere  the 
committee  fails  to  i-umply  with  the  order,  within  three  monthx 
after  it  bs  made,  or.  where  tbe  Judge  has  reason  to  believe  that 
sufficient  cause  eiials  fur  die  removal  of  the  committee,  the  Judge 
may,  in  his  discretion,  aopoint  a  fit  person  special  guardian  of  the 
incompetont  pcrsou  with  respect  to  whom  the  committee  was 
appointed,  for  the  puri);i8e  of  filhig  a  petition  in  his  behalf  for  the 
removal  of  the  committee  and  pro»>eculing  the  necesxary  pro- 
ceediuKB  for  that  piir|>'>se.  The  committee  may  be  compelled  In 
the  discretion  of  the  court,  to  pay  ivrsonally  the  costs  of  the 
proceeiltiigs  so  inslituti'd.  The  commitli^e  of  the  property  of  an 
tncompelint  person  np(>ointfd  ns  prescrilied  iu  this  title,  may  at 
any  tune  in  the  dlKcretion  of  the  court  waking  such  appoinlmeut, 
render  to  such  court  iiu  iutermeiliate  judicial  account  of  all  his 
proceedimrs  affecting  the  proiH-rty  of  the  incompetent  person  to 
the  date  of  the  filEujr  thereof;  aud  said  nocount  shaU  be  then  judi- 
cially adjusted,  determined  and  filed;  and  the  name  strall  be  in  all 
renpects  h  finnl  jiidtcini  nccount  of  the  proceediuss  of  Mid  com- 
mittee affecdng  said  property  to  that  time.    Notice  of  the  aimU- 
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catloD  (or  BUdi  intermediate  accounting  shall  be  given  Id  the 
maDner  in  which  and  to  the  potsodb  to  whom  notice  of  application 
for  the  appointment  of  a  committee  of  the  person  or  property  of 
aa  alleged  luuatic,  idiot  or  habitual  drunltaTd  is  rt^uired  to  be 
given  by  title  aii  of  chapter  aevpnteen  of  the  code  of  civil  pro- 
eednre.  The  court  Rhnll  have  pover  nnd  it  shall  be  ils  duty  to 
appoint  a  suitalile  person  as  apecial  (tiinrdian  of  the  ineompefent 
person  for  the  protection  of  his  rig-hta  and  intereats  in  said  pro- 
ceeding. 

L.  Itnt,  cli.  ut.  f  4.  uB'd ,  SmUSM,  jntt;  L.  lessoh.  Itl  rapHM^u  uneadmsnt 
Ineb.suli  L.  laU.Eb.asO.    In  eiiKlS«pc,  i,  leat.  -'      •■  -° 

I  234S.  PrapwtT-t  wken  to  he  retitiireil. 

Where  a  person,  with  respect  to  whom  &  committee  is  ap- 
pointed, aa  prescribed  in  this  tille,  becomes  competent  to  manaKe 
himself  or  his  affairs,  the  court  must  make  an  order,  discharBinK 
the  committee  of  his  property,  or  the  commlttpe  of  his  person, 
or  both,  aa  the  case  requires,  and  reqnlrlnjr  the  former  cnramltb* 
to  restore  to  him  tie  property,  remainlnft  In  the  committee  s  banda. 
Thereupon   the  property  must  be  restored  accordingly. 

Id..   I  W,  tm'A. 

f  3844.  Id.l  dlavonltlAn  In  cnmr^  of  de>tb. 
Where  a  person,  of  wbotip  pronerty  a  committee  has  been  ap- 
nointed-  as  prescrihed  In  this  title,  dies  during  his  incorapetencr, 
fhe  power  of  the  committee  censps;  nnd  the  property  of  the  de- 
cedent must  bo  ndmirfstcrcd  and  dl-iposod  of.  as  If  a  committee 
hull  not  been  appointed. 

BO.,  I  »  sDd  I  W,  am'd  by  L.  ISRB.  cb.  TM  (A  Bam.  Ul). 


! 
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47.  Jndcmenl;  effect  thereof. 

4S.  Ai)iiI1<.'hUod    to  OlBpose  of  reil  propcrtr;   In  wk«t  C 

m!  Ooulenti   at   petition. 


lie  lata  ttis  ■pvUcaUoo, 
,'  pniblblMd. 


S301.  DlipoAltloD  of  ptueeedi;   eccoiuitliiv. 

2Bm'.  Debt!  o(  iDlent,   etc.,    to  be  ^Id  equmUr. 

1  3S4a.  Action  to  compel  conTeyaiice. 

In  either  of  the  following  cases,  an  action  may  be  maintaiaed 
agftinHt  an  infant,  or  a  person  incompetent  to  manage  hi*  affairs 
bf  reason  of  lunacy,  idiocy,  or  habitual  drunkeDneas,  to  procure 
a  Judgment,  direoting  a  coareyance  of  real  property,  or  of  «n 
interest  in  real  properly: 

1.  Where  the  infant  or  incompetent  person  is  aelted  or  poa- 
•eased  of  tlie  real  proiierty,  or  intprest  in  real  property,  by  way 
of  morteaKe,  or  only  jn  trust  for  enolher. 

2.  Wnere  a  Tslid  oontrnot  for  the  sale  or  conveyance  of  the 
r«a]  property,  or  interest  in  real  property,  has  been  made;  bnt  ft 
conveyance  thereof  cannot  be  made,  by  reason  of  the  Infancy  or 
Incompetency  of  the  person  in  whom  the  title  la  vested. 

2  R.  S.  K.  a  20,  S2  (2  Bdm,  M|:  L.  IfUJt.  rh.  446,  ||  S.  21-38  (8  Bdm.  SU^ 
aaat.  ini'd;  L,  ISTB,  ch.  eT4,  {)  T  bdH  8;  2  B.  8.  IM,  di.  1,  H  1ST,   loe  <4 

I  SS4e.  [Ani'd,  1882.,    n'ho  mtir  mnlntBlB  Bctlon. 

Aa  action  may  be  maintained,  in  a  case  apecffled  in  the  last 
section,  by  a  person  entitlort  to  the  conveyance;  and,  also.  Id 
a  i^ase  specified  in  subdivision  second  of  that  section,  by  the 
executor  or  adminiBlrntor  of  the  person  who  made  the  contract, 
or  of  a  perHOn  who  died  seized  or  posRessed  of  the  real  property, 
or  interest  in  real  property,  or  tiy  nn  hnir  or  devisee  of  either  at 
those  persnnn.  to  whom  the  real  property  has  descended,  or  waa 
dpylBed.  The  ncllon  may  be  maintainpd  by  the  committee  o( 
the  Tnnatic  or  other  incompetent  ppmnn;  but  In  that  case  the 
conrt  must  appoint  a  spccini  guardian  for  the  Incompetent  person 
BB  prescribed  by  law,  where  an  Infant  is  defendant,  and  the 
proceedings  arc  the  same  aa  In  a  lihe  action  agalnat  ao  Infant. 

Id..  B.  B.,  ■Dd  Im  H  abov*. 

I  3847.  JadKiBEii4|  cScct  thereof. 

A  judgment,  dire^finc  such  conveyance.  sJial!  not  be  rendered 
unless  the  court,  after  hearing  the  parties,   is  satisfied  tlutt  the 


o.  17,  t.  7  OP  I>FANTS,  LUNATICS,  RTG.        IB  2348-50 

coDVerance  ougbt  to  be  made.  Upon  rendering  final  judgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property.  Or  the  touimittee  uf  ihi>  property  of  the  lunatic 
or  other  incompetent  peraoo.  or  a  special  Koordiao  appointed  in 
the  action,  to  eiecute  any  coureyante.  ur  lo  do  any  other  act. 
which  ia  neceaBary,  in  order  to  carry  the  judgment  into  effect. 
a  R.  a.  i»4.  1  ia»,  md  a  r.  s.  w,  qh.  g.  i  lu  vi  vnin.  mi. 

i  284S.  [An'd,  1B9S,  1B03.]  Apvllcatlon  to  dii>p«i>c  of  fobI 
propcrtr. 

Ill  elilier  ol  the  lutiowing  cases  real  properly,  or  a  term,  estate 
•>r  iitht'c  lutercat  in  real  properlyi  or  au  iuchoutu  rijiht  of  dowi-i- 
in  real  property,  betougiug  to  an  Infant  in  Ijeing  or  the  contiu- 
ifcnt  intercHt  therein  of  au  infant  not  in  being,  or  a  person  iu- 
'-oiupetent  lo  manage  his  affairs  by  reason  ot  lunacy,  idiocy  or 
habitual  drunlienness,  may  be  sold,  conveyed,  mortgaged,  re- 
leased, or  teaaed.  as  prescribed  in  the  following  sections  of  thix 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  pcrwon,  are,  together, 
insiiHIeient  for  the  payment  of  hia  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  ItHts.l  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  ot  an  infant  not  in  iieing,  or  tbe  inter- 
eat  of  an  incompetent  person  reiiiiire  or  will  be  siibstantiaily 
promoteil  by  such  disposition,  on  nccimnt  of  tbe  real  pro|>erty  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  Iwing  wholly  unprodnetiye.  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  Ihe  same, 

'■    r  peculiar   reasons,  or  on  aeeount  of  other  peculiar 


X.  Where  an  action  might  be  maintained  agalnRt  the  infant  or 
incompetent  person,  to  procure  a  indgmcnt.  directing  the  enii- 
vcyance  of  the  real  property,  or  interest  in  real  property,  as 
prescribed  in  sections  twenty-three  hundred  and  forty-five  and 
IweDty-three  hnndred  and  forty-sir  of  this  art. 

I..' ISUO,  ch.  827  (i  mni.  4tWI ;'l. ' l(iTi>, 'ch.  37  (T  lUm.  BfM);  alw.  iJ  lfn4'. 
rh.  44S,  t  ^.  I""  Id.-  II  fl.  S,  17  iDd  2S  (U  t:Jm.  U-J\j,  '.tl.'^^  ain'd:  L,.  IKTG, 
th.  >74.  I  «.  ■nd  L.  ima.  eb.  »T.  |  2;  L.  inr.l.  eh.  lUO^  L.  19(>3,  i^h.  Im! 
Set  U.  1«aa,  cb.  432.    Bte  RDL«g  M-DO. 

I  2348.   Id.)  br  whom. 

Au  application,  in  either  of  the  casefl  prescribed,  in  the  last 
section,  muitt  be  made  by  the  petition  of  the  general  guardian,  or 
the  guardian  of  the  property  of  the  infant;  or  by  tbe  committee 
of  the  property  of  tbe  lunatic  or  other  incompetent  person;  or  by 
any  relative,  or  other  peraon,  in  behalf  of  either.  Where  the  ap- 
plicstion  is  in  behalf  of  an  infant  of  the  age  of  fourteen  ycant  or 
upwards,  tlie  infant  mnat  join  therein.  Where  the  appliratiun  is 
made  lo  (he  supreme  court,  the  petition  must  be  preneuted  at  a 
term  held  within  the  judicial  district,  in  which  the  property,  or 
a  part  thereof,  is  situated. 

Id..  B.  S.,  ud  liwa  u  In  lul  ■fctloD. 

i  23SO.   lAiu'd,  I8»».]      Conlents  of  pctlllOB. 

The  petition  must  be  Terifie<l  in  like  manner  as  a  verified  plead- 
ing in  an  action   in   the   supreme  court.    It  niust  set  forth   the 


!l«2mi-ri2  SALE,  ETC..  OF  LAND  c.  17,  t.  7 

groUDils  ot  the  spplicatioo;  anil  in  a  cnse  flpeciGed  in  KubdiTisious 
lirKt  mill  fec-oud  of  tlic  last  sectioD  but  odc,  olhot  tban  a  case 
where  the  application  is  made  for  Ibe  snle  of  an  undivided  inter- 
ent  of  the  infant  or  iDeotu|>etent  jierHOn  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  ot  partition  on  Ibe  part  or  bis 
<-oteiiante,  it  must  also  state  the  particulars  and  value  u(  tbe 
real  and  personal  propertr,  and  the  amonnt  of  the  income  ut  tbe 
infant  or  incompetent  person;  the  disposition  which  has  beeii 
made  of  his  personal  property,  and  an  account  of  the  debts  or  de- 
mauds,  if  any,  existing  against  his  estate.  In  the  case  above 
specified  where  the  application  is  made  for  the  ante  of  an  un- 
divided Interest  of  the  infant  or  incompetent  person,  the  petition 
must-state  the  particulars  and  value  o(  the  real  property  in  re- 
spect to  which  a  sale  is  desired. 
L.  1883,  cb,  311.     e«e  Bute  SS. 

I  23BI.  [Am'd,  18»»,  lOOS.]     Bond  of  committee  of  lana- 

An  application  to  sell,  niortgage,  or  lease  real 'property,  or  an 
interest  in  real  property,  of  a  lunatic.  Idiot  or  habitual  drunknrd, 
cannot  be  granted,  unless  a  committee  of  his  property  has  been 
appointed.  Upon  such  an  spplicstion.  if  it  is  made  by  the  com- 
mittee, thi>  court  must  make  an  order,  directing  him  to  file  nritb 
the  clerk,  a  bond.  In  such  a  form,  in  sncb  nn  amonnt.  and  with 
such  sureties,  as  it  dirci-ts.  conditioned  for  the  faithful  dlHChnrKe 
of  bis  trust:  for  the  ]>nyine  over  and  investing  of,  and  accounting 
for,  all  moneys  received  by  hiui  in  the  specinL  proceedinB,  accord- 
ing to  the  direction  of  any  court  hoviuK  authority  to  pive  direc- 
tions in  the  premises:  and  fur  the  observance  of  the  directions 
of  the  court,  in  relation  to  the  trust.  1(  the  application  is  made 
l>y  any  other  person,  an  order  must  l)e  nmde  theri'npon,  reiiuirintt 
the  committee  to  show  cause  why  he  should  not  lil£  such  a  bond. 
If,  after  hearing  the  comniitlcc,  the  court  is  of  the  opinion,  that 
there  is  a  probable  cause  for  granting  the  application,  it  may 
make  an  order,  rciiuirlng  the  comniitlcp  to  file  such  n  bond:  or, 
if  the  cumniiltcc  an  electH.  or  fails  lo  lile  the  bonds  as  directed 
in  the  order,  it  may  appoint  a  siiitaMc  iH-rson  In  be  the  special 
guardian  of  the  iii<iiiii[)j'lent  pcrscin,  with  rcpect  to  the  pro- 
ceedings; who  must  therciijion  file  such  a  Itond.  Where  an  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  npplica- 
lion  must  be  made  hy  the  husband  ot  the  Innatic,  idiot  or  hnbilnal 
drunkard  and  mny  be  made  before  or  after  a  committee  has 
lieeii  ap[>ointud.  except  that  applii-ation  may  be  made  bj  the  com-' 
mitlce  of  the  property  of  the  lunatic,  idiot,  nr  habitual  drunkftrd 
in  any  case  where,  at  the  timi'  of  the  application,  the  property 
to  which  Ibe  inchoate  right  of  dower  altaches  has  already  lieen 
'  sold  by  the  husband  and  the  wife  hnn  not  jolnnl  in  the  convey- 
ance or  otherwise  released  her  ini'hoate  ri);ht  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
I.1»),eb.  <N;I..  Me,ota,aM.    iDeffeclSepLI,  IMS. 

I  2SS2.   [AMi'd.  IBS.-).)      Id.)  or  tta»raiiB  ot  InraBt. 

Upon  an  application  to  Bell,  mortgage  or  lease  real  property  or 
an  interest  In  real  propiTty  of  an  iiifiiiit.  the  court  must  appoint 
a  suitable  person  to  lie  the  ajHTinl  guardian  of  the  infant  with 
respect  to  the  proci-cdings.  who  must  Ihereupon  file  with  the 
clerk  a  bond  as  prescribed  in  the  last  section.    Any  trnst  com- 
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I  KtOS.   lAm'd.  lH»S.i     Kttect  of  eonvernncp,  etc. 

A  deed.  niortgHge.  relenxe  from  lD(-hi)at«  rigbt  o(  dower,  nr 
It-Hse,  made  iu  guod  faith,  as  preHcribed  in  tliia  title,  either  uih>d 
an  appliL-atlon  in  beLalf  of  tb^  iufaut  or  an  iucumpetent  person. 
or  purttuant  to  the  directions  contained  id  a.  judgment  rvuderpd 
nicainat  him.  has  the  huuih  validity  und  eHei't.  ns  if  exei'Utvd  b]f  - 
the  peraoD.  in  whoxe  lH.'hulf  it  was  executi^.  und  as  if  the  Infant 
was  i>f  full  aire  or  the  Inuatic.  idiot,  or  habitual  drunkard  was  of 
Hound  mind  and  competent  to  manaKe  hia  or  her  affnEm^  and  a 
tvleam  of  an  inchoatt?  right  of  dower  ax  anthoriied  by  this  title 
Khali  hare  the  same  effei-t  aa  if  the  nife  had  jninnl  with  the  tinif 
band  in  a  deeil  or  eonveyanee  of  the  property  affected  thereby 
and  had  duty  nclinowlpitKed  the  wtme  in  the  manner  reqoired  by 
law  to  paMK  the  estate  of  married  women. 

L.    1§D3,   ch.   630. 

I  Itaeo.  (An'd,  IH»X.]  Ppocv<!dB  or  Mie  ilepnea  real  pro>- 
erty. 

A  sale  of  real  protHTty.  or  of  an  intercut  in  real  property,  of  an 
iufatit  ur  Incumiictcnt  pt'rson,  made  aa  prcsi.'ril>ed  in  tliiB  title. 
<l(H'a  not  tiw  to  tlic  infant  or  incuinpetcut  penum,  any  other  or 
greater  interest  iu  the  proceeds  of  tLe  siilc.  than  he  or  she  had 
ill  the  pr»|K'rty  or  Interest  sold.  Tliose  proct-edii  are  dinnued  prop- 
erty of  the  same  nature,  as  the  estate  or  interest  sold,  until  the 
Infant  arrivea  at  full  aiie.  or  the  incompetency  ia  removed.  If 
tile  infant  Hhuiild  die  before  arrivlDK  at  full  age,  or  the  incom- 
is-teut  person  >>hould  die  before  the  incompetency  la  n<moved  nut 
lenvliiit  any  iM'rsonul  properly  or  not  leaviuK  HUffli-icut  perHonal 
pniperly  to  iMiy  funeral  ex|iensca  and  expenses  that  may  be  nec- 
essary ur  iK'cesKarily  incurred,  then  Iu  either  or  each  cat>e  the  pro- 
ceeds are  tu  be  ileeuied  personal  proiwrty  so  far  ua  may  be  nei'i.v- 
sary  t»  iwy  the  funeral  and  otiier  uecesniry  ex|>enses.  The  pm- 
cecds  are  Iu  l)e  |utlil  upon  onler  of  the  surroKale'a  court  or  court 
haviux  JnriHdii-liun  nt  (he  eslute  of  Ibe  ilei-cnscd,  to  an  udminia- 
Iriitur  ai>)H>ititiil  by  the  xurroirnle  to  ailniinlstcr  npcm  decedent's 
ivlnte.  anil  after  laiyiuic  all  funeral  exiiensen  and  expenses  of 
iidniiidHtration  and  any  iuileliteilmws,  the  remainder,  if  any  there 
lie,  shall,  niion  the  order  of  the  surrogate,  be  paid  Into  the  handii 
of  the  tniKlee  who  held  the  fuime,  to  be  distributed  as  the  law 
dirccls.  This  Jir't  is  to  iiiehide  the  said  proccsMis  of  any  iufant 
or  incomiielent  |K'r:'iin  tbat  ban  dii-d  prior  to  this  amendment,  the 
pnn'i-edH  now  remaining  in,  the  hands  of  a  trustee. 
I.,  itaa.  th.  DKi. 

\  deemed  ■  n-ned  of  eonrt. 
of  a  petitir 

directing  « 

ni'irli;n«e.  or  lease  of  hW  renl  property,  or  of  an  interest  in  real 
pniperty,  thi'  inffiiil  is  mnsidercd  n  ward  of  the  eourt.  with 
n'Npei't  to  that  real  property  or  interest,  and  the  Income  and 
proceeils  thereof. 

I  2iHII.   lAWd,  IHOS,.  I90S.]      niapoaltlOB  of  pr*ree«Bt  «r- 
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veitment  of  aor  portion  tberecf  belongiDg  to  the  iofant  or  in' 
competent  person,  which  Is  not  needed  for  the  payment  of  debts 
of  tl^e  safe  keeping,  ur  the  immediate  roalateuauL-e  and  educa- 
tioB.  of  bimBelf  or  hia  family,  or  for  the  preservation  or  improve- 
meut  of  his  real  property  or  his  interest  in  real  property.  It 
must  require  a  re|K>rt,  under  outh,  of  the  disposition  and  ioTeat' 
nient  thereof,  (o  be  made  as  soon  as  pratticabJe,  and  most  com- 
pel periodical  accounts  to  be  rendered  thereafter  by  each  person, 
wrho  is  intrusted  with  the  proceeiis,  or  any  part  thereof.  Where 
an  inchoate  right  of  dower  is  released  as  prescribed  in  this  title, 
aud  such  release  is  to  accompany  a  sole  by  the  husband  of  the 
property  to  which  the  inchoate  right  of  dower  attaches,  the 
conrt  Hhftll  make  an  order  requiring  one-third  of  the  amount 
reaiiied  oo  the  sale  of  the  proiiert?  to  which  the  inchoate  tight 
of  dower  attached  to  be  iUTeated  by  the  special  guardian,  or 
paid  into  the  court  to  be  held  for  the  benefit  oC  the  husband 
during  his  life  and  upon  his  death  for  the  benefit  of  the  wife  dur- 
ing her  life,  or  the  court  may  direct  sairt  amounts  to  be  paid 
to  the  husband  upon  his  giving  a  liond  in  the  penalty  of  at  least 
ilouble  the  amount  so  received  for  such  release,  with  at  least 
two  sureties,  who  shall  justify  ^n  double  the  amount  of  such 
penalty,  conditioned  for  the  repayment  as  the  court  shall  direct 
by  bis  executors  or  administrators  of  such  amount  upon  the 
iteath  of  the  husband.  Where  an  inchoate  right  of  dower  is  re- 
leased as  pr(<si!ribed  in  this  title,  and,  at  the  time  of  the  applica- 
tion, the  property  to  which  the  inchoate  right  of  dower  attaches 
has  already  been  sold  by  the  busbend,  and  the  wife  has  not 
joined  in  the  conveyance  or  otherwise  released  her  Inchoate  right 
•if  dower,  the  court  shall  make  an  order  that,  as  the  considera- 
tion for  the  release,  or  as  part  of  the  consideration  therefor,  there 
be  paid  to  the  special  guardlnn  or  into  Ihe  court  an  amount  to 
bo  fixed  by  the  court  as  equBl  to  one-third  of  the  fair  market 
value  of  the  property,  to  be  invested  by  the  special  guardian  or 
held  by  the  court  for  the  benefit  of  the  person  making  such 
payment  dnrlnn  the  life  of  the  hnsband,  and  upon  his  death  fc)r 
the  benefit  of  Ihe  wife  during  her  life,  and  upon  her  death  to 
be  returned  to  the  person  making  aui-h  payment  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  hcu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  amount  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  Justify  in  double  the  amount  of  such  penalty,  conditioned 
for  the  payment  as  the  eonrt  shall  direct,  upon  the  death  of  the 
husband  leaving  the  wife  surviving,  of  the  said  sum  so  fixed  as 
equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held 
for  the  benefit  of  the  wife  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  executors, 
administrators  or  assigns. 
L.  UH,  di.  Wi  L.  lace,  ck.  aai.    IneSeotSept.  I.U(B. 

18892,  PAfllcalKr  estiitesi  "^hen  liieliid«d  In  sale- 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estat.e  for  life,  or  is 
snbject  to  an  estate  for  years,  in  the  whole  or  any  part  thereof, 
the  person,  having  the  prior  right  or  estate,  may  manifest  in 
writing  his  consent,  either  to  receive,  from  the  proceeds  ol  the 
«41 
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Bale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuitioH,  in  Katisfnction  of  his  right  or  estate;  or 
tu  have  n  i>roportionnte  shnre  of  the  proceeds  of  the  sale  to- 
vestod.  aod  the  interest  thereof  paid  to  him.  from  the  time  ut 
the  iuvestment,  or  o(  tiic  commencemeut  of  his  right  or  estalr, 
an  juBtiee  reiiuirea,  until  the  ilptprniinntion  of  his  riebt  or  estate. 
Upon  filing  the  consent  with  the  clerk,  the  flnnl  order  may.  in 
the  (lIscK'tion  or  the  court,  direct  a  sale  of  the  entire  property. 
to  which  the  right  or  estate  attaches.  In  aweh  a  esse,  the  conrt 
tniixt.  after  the  sale,  axcertnin  the  value  of  the  right  or  interest 
of  the  pernon  so  conHcnting;  and  the  final  order  must  either  direct 
the  payment,  from  the  proceeds  of  the.snle,  of  the  gross  Kuin  so 
nsci'rtnined  ns  the  vnliie,  or  the  inveHtnient  of  a  just  proportion 
of  the  prticeeds.  and  the  payment  to  him  of  the  interest  thereof. 
But  Mtich  a  grosB  si'ni  slutll  not  be  paid,  nor  shall  Bueh  an  invest- 
ment be  made,  until  an  pfFectnal  relca><e  of  the  right  or  entate  of 
the  jierson  wo  eonsenting,  execnted  to  the  satisfaction  of  the  coart. 
and  duly  acknowledged  or  prored,  and  certified,  in  like  mniiner 
as  a  deed  to  be  recorded  in  the  connty,  has  been  filed  with  the 

S  n.'  8.  108.  I)  1SI,  Its  ra  Mm.  aoi>:  L.  1804,  cH.  41T  (8  Edm.  282,  2»S): 

I  2n6S.  Id.)  vrhpti  belotiKliitt  to  Intlinf,  ^tc. 

Where  the  interest  of  the  infant,  or  of  ttie  Innatic  or  other  in- 
competent |>ers(in.  cOnsisIs  of  a  right  of  dower,  or  an  e«tate  for 
life,  or  for  .veari^,  the  Qnal  order  may  authorize  the  special  guanl- 
lan  or  committee  to  Join,  with  the  person  or  persons  holding  the 
reversionary  CKtntr,  in  a  conveyance  of  the  pniperty  to  which  the 
interest  attache",  so  as  to  relense  the  right  of  dower,  or  fully 
convey  the  pnrticuliir  estate,  on  receiving,  from  the  proceeds!  of 
the  sale,  a  gross  sum,  in  natisfactlon  of  that  interest,  or  a  proimr- 
tionnte  part  of  the  proceed.s,  to  he  invested  until  the  detemiinalion 
of  the  particular  estate;  and.  in  either  rase,  to  be  ascertninud  aa 
prescribed  in  the  last  section.  Where  a  proportion  of  the  pro- 
ceeds is  so  reeeivt>il  by  the  fruardlan  or  committee,  for  inveat- 
ment,  the  final  order  must  provide  for  the  investment  thereof, 
until  tho  detemiinalion  of  the  particular  eatalei  and  then  for  the 
payment  tliereof  to  the  person  entitled  thereto. 


.jnde  for  Ihe  purpose  of  payiug  debts,  aa  prescribed  in  thia 

title,  tie  spei'ial  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  iiiii)mpptent  person,  must  pay  all  debts,  in  equal 
proiiortion,  without  giving  a  preference  to  a  debt  founded  npon 
a  specialtv,  or  upon  which  judgment  has  been  taken. 
a  B.  S.  M,  )  IB  <S  Edm.  W);  L.  ie»,  cb.  lie,  |  21  (B  Edu.  U3>. 
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f.  When  aDbiiilaitton  to  krbttrBtloa  esnaot  be  auidWk 

A  sabmissioD  ol  a  coutroTersy  to  arbitration  cannot  be  mode, 
cither  bb  prescribed  in  ibis  title  or  otberwise,  in  eltber  of  the 
(ollowinff  eaacB: 

1.  Where  one  of  the  parties  to  the  controTerx;  ia  an  inf&nt, 
or  a  pereon  incompetent  to  manage  Ilia  affalTB,  br  reaaon  of  lnnacjrf 
tiiiiK-ji  ur  habitual  druukfUUMs. 

2.  Where  the  controTersy  ariaea  reapecting  a  claim  to  ttu  it- 
tale  JD  real  property,  in  te*>  or  for  life. 

Bnt  ivhere  i  perana,  cnpnble  of  entering  into  a  mbmiBBioa, 
has  knowingly  fnter^  Into  the  name  with  a  person  incapable 
f^f  3u  doioK,  as  prescribed  In  sub<ifvifnon  hrat  of  this  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  taken  only  iu  be- 
half of  the  person  so  iacnpacitated.  And  the  second  subdiTision 
of  (bis  section  does  not  prevent  the  subniistiian  of  a.  claim  to  an 
estate  for  years,  of  other  interest  for  a  term  of  years,  or  tor  one 
year  or  leas,  in  real  property;  or  of  a  pontroveray  respecting  the 
pnrtilion  of  real  property  betiveen  ioint  tenants  or  tenants  in 
common;  or  of  a  controrersy  respecting  the  bonndariea  oC  landji^ 
cr  the  admeasurement  of  cJower. 

3  B.   8.  Ml,  SI  1  aad  3  (S  Bdm.  (MO). 

I  SSee.  Whiit  eon  trover  •leu  nnr  be  ■Bbmltted,  mnt  bow. 

Except  as  otherwise  prescribed  in  the  last  section,  two  or  more 
perHOns  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  In  like  manner  as  a.  deed  to  be  recorded, 
Bobmlt  to  the  arbitralioa  of  one  or  more  arbitrators,  any  contro? 
Tersy,  pKistinK  between  them  at  the  time  of  the  submiosion,  which 
might  be  the  eobject  of  an  action.  They  may,  in  the  snbmiBsion, 
agree  that  a  judgment  of  n  court  of  record,  specified  in  the  In- 
Btrument,  eball  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  conrt  fa  thus  specifled.  the  sub- 
mission may  also  speeify  the  county  In  which  the  jndgment  ahall 
be  entered.  It  it  does  not,  the  jadfrnent  may  be  entered  in  any 
connty. 

M.,  pMt  of  i  1  and  I  B.  ^^ 
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I  as6T.  Anofutment  of  •ddtlloiiAl  urMtrator,  or  tuaplrc 

Where  a  eubmisaion  is  made  aa  preacribed  In  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  nn- 
leaa  the  aubmisaion  eipreeslj  eo  provldea.  Where  a  aubmiaaion. 
made  either  as  preacribed  in  thia  title  or  otherwise,  proTidea  that 
two  or  more  arbitrators,  tberein  designated,  ma]'  select  or  ap- 
point a  person  aa  an  additional  arbitrator  or  aa  an  umpire,  the 
selection  or  appointment  must  t>e  in  writing.  Ad  additional  arbi- 
trator  or  empire  mnat  sit  with  the  origlna]  arbitrators  npon  the 
hearing.  If  teatimony  haa  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  ouleaa  a  rehearing  la 
waived  in  the  aubmiaaion,  or  by  the  aubaequent  written  consent 
ot  the  parties,  or  their  attomeya. 

I  nOS.  Time  tor  bearlmV)  adjannmeat,  etc. 

Subject  to  the  terma  of  the  anbmiasion,  if  any  are  apedfled 
therein,  the  aroitratora,  aelected  as  prescribed  in  this  title,  mnat 
appoint  a  time  and  place  for  the  hearing  of  the  matters  anb- 
mltted  to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  tbem,  may  adjourn 
the  hearing  from  time  to  time,  upon  tne  application  of  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  bat  not 
beyond  tbe  day  fixed  in  the  anbmiaaion  tor  rendering  their  award, 
unless  the  time  ao  fixed  is  extended  by  the  written  consent  of  Um 
parties  to  the  Bubmiasion,  or  their  attorneys. 

X  B.  8.  Ml.  I  S. 

I  28«».  Arbitrators  to  be  aworn. 

Before  bearing  any  testimony,  arbitrators  selected  dtfaer  aa 
preacribed  in  this  title  or  otherwise  miiat  be  sworn,  by  an  officer 
dealETnaled  in  section  S42  of  this  act.  faithfully  and  fairly  to 
hear  and  esaroine  the  matters  in  controversy,  _  and  to  make  a 
jnst  award,  accordins  to  the  beet  of  their  underatandins;  unless 
the  oath  la  waived,  by  the  written  consent  of  the  partiea  to  tb* 
aubmisaion.  or  tbelr  attomeya. 

Id..  I  4.  sod  pirt  at  I  B. 


attend  before  them   as  a   witness;   i  _  . 

them  has,  the  same  powers,  with  respect  to  all  tile  proceedinsa 
before  them,  which  are  <v)nferred,  by  tbe  proviaiona  of  title  secMid 
of  chapter  ninth  of  this  act,  npou  a  bMird,  or  a  mnnber  of  a 
board,  authorized  by  law  to  near  testimony. 
Id..  I  e.  mud  part  of  |  S. 

1  *an.  All  tbe  arbitrators   to  meeti  whon  mafarttr  May 

All  tbe  arbitrators,  selected  as  preacribed  in  this  title,  must  meet 
together,  and  hear  all  the  allettatlons  and  oroofa  of  tbe  partiea; 
but  an  award  by  a  majority  of  tbem  is  valid,  unleas  the  concur- 
rence of  M  Ij  expressly  required  In  tbe  BUbmlasion.  TTnlnta  It  is 
otherwise  expressly  provided  In  the  submlBsion,  the  award  mar 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
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■S'Xfeedfag  the  fees  allowed   to  a   like  iiumber  of  refereea  in  thfi 
Bupreme  court;  and  also  their  expeDses. 
2  R.  3.  Ml,  I  T. 

i  2STX.   Awtti-dt  to  be  ■nthentloated,  «tc. 

To  entitle  the  award  to  be  eoforoed,  as  prescribed  in  thia  ttllc, 
it  iiinst  be  in  writing;  and,  within- the  time  limited  in  the  Sabmis- 
xion.  ir  anj,  subscribed  bj-  the  arbitrr.tora  making  it;  acknowl- 
edged or  prove<l,  and  certified,  in  like  manner  aa  a  deed  to  be 
recorded:  and  either  filed  in  the  office  of  the  clerk  of  the  court, 
in  which,  bj  the  submiasioDi  judement  is  authorized  to  be  en- 
ter^ upoti  the  award,  or  delivered  to  one  of  the  parties,  dr  his 
Attorney. 

!■)..   t  S.   and  purl  of  I  e. 

I  23T3.  BfoiloD  Id  conflrai  airard. 

At  any  time  within  one  year  after  the  awdrd  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  siibmisaion  tnay  ap- 
|>ly  to  the  court,  specified  in  the  snbmisHion.  for  an  order  continn- 
lOK  the  award;  and  thereupon  the  court  must  grant  such  an  order. 
unless  the  award  in  vacnted.  modified  or  corrected,  as  prescritied 
In  the  next  two  Bcctiona.  Notice  of  the  motion  must  be  served. 
upon  the  adTprse  party  to  the  snbmiHHion.  or  his  attorney,  aa 
preacribed  by  law  for  Bervice  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  mnst  be  made  within  the  judicial  district,  embraciuK  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  renntndor  of  |  S. 

I  2874.   Id.)  (v  TBcale  sward. 

In  either  of  the  lollowintT  eases,  the  court,  specified  in  the  suli- 
niission.  must  make  an  order  racating  the  award,  upon  the  appll- 
cntlon  of  either  party  to  the  aubmiaiiion; 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 

2.  Where  there  was  evident  partiality  or  corruption  In  the  arbi- 
trators, or  either  of  them. 

:{.  Where  the  arbitrators  were  guilty  of  mlscouduot,  in  refusing 
tn  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy: 
or  of  any  other  misbehavior,  by  whioh  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  delinite  award. 
upon  the  enbject- matter  submitted,  was  not  made. 

Where  an  award  in  vacated,  and  the  time,  within  which  the 
tmbmisrion  ret^nlrea  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  diacretion,  direct  a  rehearing  by  the  arbitrators. 

13875-  Id-I  to  nodtf)'  or  eorreel  award- 
In  either  of  the  following  cases,  the  court,  specified  in  the  suh- 

nission-  must  make  an  order  modifying  or  correcting  the  award. 

rnnn  the  application  of  either  party  to  the  submission: 
].  Where  there  wan   ao   evideol   miscalculation   of   figures,   or 

an  evident  mistake  in  the  description  of  any  person,  thing,   or 

property,  referred  to  In  the  sward- 
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2.  Where  the  STbitretors  have  awarded  npon  a  matter  not  sub- 
mitted to  them,  not  affecting  the  merits  ol  Uk  dediion  uimmi 
the  matters  aubmitted. 

3.  Where  the  award  ie  Imperfect  In  a  matter  at  form,  not 
affectiDE  the  meritB  of  the  coDtroTenj,  and  if  it  bad  been  a 
referee's  report,  the  defect  could  have  b«eu  amended  or  dlaic- 
garded  by  the  court 

The  order  may  modify  and  correct  the  award,  ao  as  to  affect 
the  Intent  thereof,  and  promote  justice  between  the  parties. 
S  R.  8.  t>41,  H  II  iDd  13. 

I  23Ta.  MoHona)  irliMi  to  be  nwde. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  mnst 
be  strvpd  upon  the  adverse  ptiitv  to  the  submlaaion,  or  bis  attor- 
ney, within  three  monthB  after  ihc-  award  ia  filed  or  d^vered, 
BH  preacribed  by  law  for  iicrTicp  of  i.  itice  of  a  niotloE.  a^n  an 
attomef  in  nn  action.  For  the  purposes  of  the  motion,  any  jndKe, 
who  miKht  mnko  an  order  to  atay  tbe  procccdinKB,  m  an  aetton 
brought  iu  the  same  court,  may  make  an  order,  to  be  Berved  with 
the  notice  of  motion,  staying:  the  proeeedingB  of  the  adverse  part; 
to  enforce  the  aw  .rd. 

Jd..  I  13. 

i  9877.  OoatB  an  vasatlBr  award. 

Where  the  court  vacates  an  award,  coats,  not  exceedinfc  twenty- 
five  dollars  and  disLuraementa,  may  be  awarded  to  the  preraillna 
partv;  and  the  payment  thereof  may  be  enforced,  In  like  manner 
as  the  payment  of  costs  upon  a  motion  In  an  action, 

I  Z3T8.  JndrmcBt  on  xnirdi  wkca  and  hoir  «tt«r»«. 
Coata. 

tipon  the  granting  of  an  order  confirmiTitc.  modifying,  or  correct- 
ine  an  award,  Judirment  nny  he  entered  In  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  except  as  Ic  othM'- 
wise  prescribed  in  this  title.  CoHtti  of  the  npplication,  and  ■>'  vlif- 
proceedinKH  Bobsoquent  thereto  not  exceeding  twenty-fi-ee  dolIarB 
and  disbursements,  may  be  awarded  by  the  court,  in  Its  dtacr^ 
tion.  Tf  awarded,  the  amount  thereof  must  be  incltided  In.  tbt 
judgment. 
Id..  I  14,  ntn'd. 

I   aSTO.   JiidfsieBt>roII. 

Immediately  after  entering  Jndeiuent,  the  clerk  mnst  attad 
(oeether  and  file  the  (ollowinif  papers,  which  cotirtltnte  the 
jiidgment-roll: 

1.  The  Mibmission:  the  selection  or  appointment.  If  any.  of  an 
additional  arbitrator,  or  nmplre;  and  each  writtai  arteiwion  of 
*hc  time,  if  nnv,  within  which  to  make  the  award. 

2.  The  awnrd. 

3.  Each  notice,  affidavit,  or  other  paper,  nsed  ofton  an  amill- 
cation  to  confirm,  modify,  or  correct  the  award,  and  a  copy  of 
each  order  of  the  court,  upon  sDch  an  applleattm. 

4.-IA  copy  of  the  Judgment. 
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The  jadmnent  m&y   be  docketed,   as  If  it  was  rendered  ia   hd 
3  B.  B.  Ml,  I  IB,  and  part  or  |  18,  imil. 
I  aSSO.  KSeet  vl  iadjCMent)  bow  nmtmro**. 

Tb^  judgment:  so  entered  bos  the  iame  turce  and  effect,  in 
all  respects,  aa,  and  U  aubjept  to  all  the  prorlslons  of  law  relat- 
iag  to,  a  judgment  in  an  action;  and  it  may  be  enfoTC(-d,  aa  if  It 
bad  been  rendered  in  an  aotion  in  the  court  in  which  it  la 
entered. 

Id.,  p<u1  ot  I  le.    See  I  1210,  iilta:  ■!»,  H  1!W  id<]  1241. 
I  asttl.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  awaril,  an  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  sucli  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  govorned  by  the  proTlHioaa  of  chapter  twelfth  ot 
this  act,  aa  far  aa  they  are  applifable. 

Id.,  H  IS,  IT,  to  and  II.  am'd. 

1  238a.  Bflsst  of  partr**  dMtfk,  laM»er>  cte-i  proeeadlnsa 

The  death  of  a  party  to  a  submission,  made  «lher  aa  prescribed 
in  this  title  or  otherwiRe,  or  the  appointment  of  a  comntittee  of 
the  person  or  property  of  sucb  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  n  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards.  Where  a  party  dies  afterwards,  tf  the  aubmission  con- 
tains a  atipuUtion,  authoriiing  the  entry  of  a  judgment  up<m  the 
award,  the  award  may  be  confi.'mcd,  vacated,  modified,  or  cor- 
rected, opon  the  application  of,  or  upon  notice  to,  bia  executor  or 
administrator,  or  a  temporary  administrator  of  bia  estate;  or, 
where  It  relatea  to  real  property,  bia  heir  or  devisee,  who  has 
succeeded  to  hi*  intereiit  In  the  real  property.  Whore  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  oppoint^'d, 
after  tbe  award  is  filed  or  delivered,  the  award  may  be  confirmi'd, 
ranated,  modified,  or  corrected,  Bpnn  tbe  application  of,  or  no- 
tire  to,  a  committee  of  the  property,  but  not  otherwise.  In  a  case 
speclSed  in  tbls  section,  a  judge  of  the  court  may  make  an  order, 
exteniUng  the  time  within  which  notice  of  a  motion  to  vncute, 
modify,  or  correct  tbe  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  baa  died  since  it  was  filed  or  delivered, 
the  conrt  must  enter  judgment  in  the  name  of  the  original  party: 
and  the  proceedings  thereupon  are  tbe  same,  as  There  a  party 
dies  after  a  verdict. 

I   38RS.  Re-vacatloa  of  svlnitaiilaii. 

A  sabmission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  clos^.  and  tbe 
matter  jnally  submitted  to  the  nrbitratora  for  their  decision.  A 
revocation,  when  allowed,  muat  be  made  by  an  in.ilrument  in 
writing,  signed  b.v  Ihe  revoking  party,  or  bin  authorized  agent 
and  delivered  to  tbe  arbitrators,  or  one  of  them;  and  it  Is  not 
necessary  in  any  case,  that  tbe  instrument  of  revocation  nbould 
be  nnder  aeal.    Any  party  to  a  submission  may  thus  revoke  it; 

647 
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I  MUM.  UkhllttT  »f  vsrty  vrbo  revaIi«B. 


Where  a  party  eipressly  revokes  a  Hubmiiision,  made  eitlier  •• 
prescribed  in  this  title  or  otherwiite,  any  otber  party  to  the  sub- 
miBiioD  ma;  maintain  nit  action  egaiiM:  him,  and  also  sgaiDst 
his  Hureties,  i(  any,  upon  the  gnbioiBBioii,  or  any  itiHtrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  eipeoHee,  and  all  the  damages,  ivbich  he  has  in- 
curred in  preparitig  for  the  arbitration,  and  in  coodaetiiw  the 
proceedings  to  the  time  of  the  revocation.  Either  of  the  arbi- 
trators  may  recover,  In  an  action  against  the  revoking  part;,  hia 
reasonable  fees  and  ezpec«es. 
ia.,ii«tot  HttuidM. 

I  OHMt.  IilBllmtloK  of  reooTery  avalaat  bin. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  rwwered 
for  a  revocatiuD  of  a  submiaBion  to  arbitratioD,  made  either  as 
Drescrlbed  In  this  title  or  otherwise,  except  as  prescribed  i     '' 


last  s 


forfeiture,  ezpreMed  in  the  Bnbmisslon,  or  ii 
lateral  tberettt, 
ia„iH. 

I  VSUn.  AppllMtlva  of  tblB  Ittle. 

This  title  docs  not  afFect  any  right  of  action  in  afflrmBno^,  din- 
affirmance,  or  for  the  modification  of  a  itnbniisslon.  made  either 
Ml  prescribed  in  tbii  title  or  otht-rnise.  or  upon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  mado 
in  pursuance  thereof.  And.  except  as  otherwise  expressly  pre- 
scribed therein,  (his  title  does  not  affect  a  submission,  made  otfarr- 
wise  than  as  prescribed  therein,  or  any  proceedings  talten  pur- 
suant to  such  a  submissioD,  or  any  inatrumeat  collateral  thereto. 
PutoCIAsmll. 
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TIXZJl  IX. 

ProcMdings  to  fot«olOM  a  mortgftgo  by  sdveitiMineat. 

[•ca  cb.  »S.  L.   1800,  bjr  which  pnri;h»»r  Is  entitled  to  eertlfled  coplM  of 

■OtUTllS.l 

Bac.  288T.  When   mortnie  mar  >>«  fondoMd. 

3888.  NnilH  of  »!«;  Iww  (Itob. 

3BS0!  Datr  ol  HinDtj  'duk.   , 
ZMl.  CODUnu  of  DoUc*  of  ula. 

...  .J 

3S0tL  AAObtU  oI  ule,  and  sf  paaUns,  Mtrlni,  ■ 
2S»I.  When  MM  nffidiiTlt  ■ufllm;   prtuted  notlca 
3SW.  AlMilTlta  nHj  tte  fllsd   and   recorded. 
23SH).  Note  upon  record  of  iiwtlcace. 


BorplDa   luonej   to  be  paid  Into  npNmo  cawt. 
.  UalmaDt  of  anridiu  mnnej  to  tUa   patlttaa. 
I.  AppUcttlon  for  mrpliu  moner. 

atae.  UmlUtioD  at  last  four  aw^tVuia. 

atM.  Appllcatloa  of  thla  title  to  martfasei  to  Uw  Stat*. 

I  SSBT.  IVben  mmrtmint*  nttLT  be  (oFeelaaed, 

A  mortgage  upon  real  property,  aiCutited  within  the  State,  con* 
taioing  tberein  a  power  to  tne  mortgagee,  or  any  other  person,  to 
Bell  the  mortgaged  property,  upon  default  being  made  in  a  eoD- 
dllion  of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  thia  title,  wnere  the  following  regnisitea  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  haa  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  If  such  an  action  baa 
been  brought,  it  has  been  disco ntitiued,  or  fioal  Judgment  haa 
been  rendered  therein  agHioBt  the  plaintiff,  or  an  ezecntion,  Issued 
upon  a  jndement  tendered  therein  in  favor  of  the  plaintiff  hu  been 
retnrued  wholly  or  purtly  unsatisfied. 

3.  The  mortgage  haa  been  recorded  in  the  proper  book  for  re- 
carding  mortgages,  in  the  county  wherein  the  properly  la  situ- 
ated. 

S  B.  fl.  H5,  H  1  and  1  (I  Bdm.  SM). 

I  aatts.   [Am'd,   1S»4,   lOOO.]     notice  at  Mtlei   how  given. 

The  person  entitled  to  execute  the  powi'r  of  sale,  must  give 
notice,  in  the  following  manner,  that  tbi>  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  snd  place  specified  in  the  notice: 

1.  A  copy  of  the  no^ce  ranst  be  published,  at  Icac';  once  in  pach 
of  the  twelve  weebs,  immediately  preceding  the  day  of  sale.  In  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  wltbln  the  county  In  wbich  the  properly  to  be 
•old,  or  a  part  thereof.  Is  situated. 

U  ISM.  eb.  TSO. 

2.  [*«■'*.  IWM.)  A  copy  of  the  notice  must  be  fastened  np, 
at  least  eighty-fonr  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the  county 
coart  Pf  each  county,  wherein  the  property  to  be  sold  is  aita- 
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nted.  in  directed  to  be  held:  or,  it  tbei*  are  two  or  more  Bui-h 
liulldinira  m  the  same  l-ouuI.v,  then  in  a  like  place,  at  or  near  the 
wirvam-e  of  the  building  nearest  to  the  property;  or.  in  the  oitj 
and  ponntj  of  New  York,  in  a  like  piaoe,  nt  or  near  tlie  entranre 
or  tbe  baUdiigc  where  the  trial  >iid  siKclal  tenoa  of  tlip  aapivrne 
eourt  of  the  first  Judicial  district  are  directed  by  law  to  be  held. 
L.  1904.  eta.  19.    In  effpct  Scpl.  1.  IBM. 

3.  A  copy  of  the  notice  must  be  delivered,  nt  leosf  eighty- four 
days  before  the  day  of  sate,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am'*,  IBOO.i  A  copy  of  the  notice  mnst  be  scrred,  as  pre- 
scribed in  the  nest  section,  upon  the  mortgagor,  or,  if  he  is  dead, 
upon  his  execntor  or  administrator,  if  bd  executor  or  admin- 
iHtrator  has  been  appointed.  A  copy  of  the  notice  may  alao  U; 
Nerved,  In  like  manner,  upon  a  subsequent  grantee  or  morteaKi'e 
nf  the  property,  whose  conveyance  was  recorded.  In  the  priiper 
office  for  recording  it  in  the  county,  at  the  time  of  the  Qntt  pub- 
lication of  the  notice  of  Bale;  upon  the  wife  or  widow  of  the 
mortgagor,  and  the  wife  or  widow  of  each  subaeuuent   (traniee 

vented  right  of  dower,  or  an  estate  iu  dower,  subordinate  to  the 
lien  of  the  mortgage;  or  upon  any  person,  then  having  a  lien 
upon  the  property,  subsequent  to  the  mortgage,  by  virtue  of  ■ 
judgment  or  decree,  duly  docketed  in  the  county  clerk's  office 
and  constituting  A  specific  or  general  lien  upon  the  property. 
The  notice,  specilied  in  this  section,  mnst  be  aubsfribed  by  the 
person  entitled  to  execute  the  power  of  sate,  unless  his  name 
.  diRtinclly  appears  in  the  body  of  the  notice,  in  which  case  it 
may  be  subscribed  by  his  attorney  or  agent. 

(IBdm.  iN.«R).    I. inot oil- W.   lBaff«iiaapt.l,iro 

J  2989.  [Ara'd.  IHST.)     Id.)  how  acFred. 

Service  of  notice  of  the  sale,  as  prescribed  la  subdivision  fonrlh 
of  Ihe  last  section,  must  be  made  as  follows: 

1.  Upon  tbe  mortgagor,  bis  wife,  widow,  esecutor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  HtKin  record,  or  bis  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  a?  prescribed  in  article  first  of  title  first  of  chspler 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-honsp,  with  a  person  of  soitable  nee  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
Is  a  foreign  corporation,  or  being  a  natural  person,  fae.  or  bla 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grante* 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  Slate,  then  service 
thereof  may  be  made  upon  them  in  like  manner  without  the  State, 
at  least  twenty-eight  days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  tbe  notice  in  the  poat-offlce,  properly  inclosed 
In  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  tja 
place  of  residence,  at  least  twenty-eight  days  before  tbe  day  of 

Id..  I  S.  Mi'd;  L.  leST,  eb.  680. 

g  2SSO.  DatT  tit  eaantr  al«rk. 

A  county  clerk,  to  whom  a  copy  of  a  nntice  Of  sale  Is  d*- 
livered,  as  prescribed  in  subdii  inion  third  of  the  laat  sectioii  but 
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m»,  nnut  Avdiwlth  affix  It  Id  n  book,  kept  In  hie  offlte  for  that 
puipose:  mut  make  and  subscribe  a  miDute,  at  Uie  bottom  of  the 
OOfiTi  <n(  tte  time  nhcn  he  received  and  affixed  it;  and  laoat  Index 
the  notke  to  tbe  name  of  the  mortgagor. 
aa.  B,  MB,  i  B  Is  pert,  m  Bm'd  by  U  ISfiT,  cli.  300,  1  1. 


1.  The  iiames  of  the  mortgagor,  of  the  mortgagee  and  of  each 
aasignee  of  the  murlguge. 

2.  The  date  of  the  aiortguge,  and  the  time  when,  and  the  place 
where,  it  la  reeorded. 

S.  The  sum  claimed  to  be  due  npon  the  mortgage,  at  the  time 
of  die  SfeC  publication  of  the  notice;  and,  if  a.uf  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 

4.  A  deocription  of  the  mortgaged  property,  conformldg  sub- 
Btantially  to  tliat  contained  in  the  mortage. 

M..  t  *. 

I  Z30X.  SalC)   hoiT  postponed. 

The  sale  mar  be  iiostponed,  from  time  to  time.  Id  that  case,  a 
notice  of  the  postponement  must  be  pnhltsbed,  as  mod  as  prsc- 
ticable  thereafter,  iu  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notie  '  of  postpouemeut,  must  be  continned,  at  least  once  in 
each  week,  nnti]  the  time  to  which  the  sale  Is  finalif  postponed. 

M.,  )  B. 

I  aSOS.   Id-t  kow  eondncled. 

The  sale  most  be  at  public  miction,  id  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  couaty  la  which 
the  riorfgaged  property,  or  ii  part  thrreof,  is  situated;  except 
that,  wber .  the  mortgage  i*  to  the  people  of  the  State,  the  sale 
may  be  mode  nt  the  Caaiiol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  mnst  bo  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  rir  l^ts,  shall  he 
sold,  ns  It  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
ot  the  time  of  the  iale.  and  the  coals  .and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  sre  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  mnst  be  sold  together. 

Id..  I  8.  .m  d. 


3r«saKee,  etc.,  mar  pnrcki 


The  mortgagee,  or  his  sssigaee,  or  the  legal  representatlTe  of 
cither,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
nmii^rtv.   or  BHV   nnrt  tlirreof.  Ht  the  HJile. 


I  S89a.  Effect  ot  bhIc. 

A  sale,  made  niid  coudncted  as  prescribed  in  this  title,  to  a 
pnrt^iaser  is  good  failh.  is  equiTslent  to  a  sale,  pursuant  to  jndR- 
ment  in  an  action  to  foreclose  tiif  morlgnee.  bo  fur  only  aa  lo  be 
AH  entire  bar  <^  all  claim  or  equity  of  redemptloa,  upon,  at 
with  respect  to,  the  property  sold,  of  each  of  the  foUowing 
peraons: 

«01 
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1.  Tha  mortgaxoT,  hia  heir,  devlBe«,  esecator  or  admlttlstxator. 

2.  Bach  perBOQ  claimiag  under  an;  of  them,  br  virtue  of  b 
ttUe  or  of  a  lieti  b;  Judgment  or  decree,  eubwauent  to  the  mort- 
(age,  upon  wbom  the  notice  of  sale  woa  Berreo,  aa  prescribed  in 
this  title. 

3.  £lach  peraOD  bo  claiming,  whose  aMignment,  mortsage,  or 
other  conTefance  was  not  du^  recorded  in  the  proper  boolc  Cor 
recording  the  same  iu  the  couut;,  or  wliose  judKmenl  or  de<7«e 
wa«  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  deliverr  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of 
■och  a  person. 

4.  BveiT  other  peraon,  claiming  under  a  statutory  lien  or  in- 
cnmbrancev  created  aulisequent  to  the  mortgage,  attaching  to  tlie 
title  or  interest  of  any  person,  designated  iu  either  of  the  for«- 
going  sat>d)TlBions  of  this  section. 

6.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subscqaent 
grantee,  upon  whom  notice  of  the  sale  wna  serred  ad  ipreecribed 
in  this  title,  wbere  the  Hen  of  the  mortgage  was  inpenor  to  ber 
contingent  or  vested  right  of  dower,  or  lier  estate  in  dower. 

3  R.  B.  MB,  f  S,  im'd;  L.  1842,  cli.  2TT,  and  L.  ISM,  ch.  348,  I  4  (4  XOm. 

ESS,  eas). 

I    asSO.    Aadavlt   a(    lUle,   and    of   pobUbvi    ■cn-lBC,    ete., 

BOtleOM. 

An  affida'~it  of  tbe  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  tor  each  distinct  parcel, 
separately  sold;  and  the  name  of  the  nnrchaser  of  each  diatiact 
parcel,  may  be  made  by  the  person,  who  officiated  as  auctioneer 
upon  the  sale.  An  affidavit  of  the  publication  of  the  notice  of 
eale.  and  of  the  notice  or  notices  of  postponement,  if  ooy,  mar 
be  made  by  the  publisher  or  priater  of  the  newspaper  in  vrhicdi 
Uiey  were  published,  or  by  hia  foreman  or  principal  clerk.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near  tha 
entrance  of  the  proper  court-house,  may  be  made  b^  the  person 
who  BO  affixed  it,  or  by  any  person  wlio  saw  it  so  affixed,  at  least 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
affixing  of  a  copy  of  tbe  notice  in  the  book,  kept  by  the  county 
clerk,  may  i>e  made  by  the  county  clerk,  or  by  any  person  \.'ho 
saw  it  so  affixed,  at  least  eighty-four  days  before  the  day  of 
sale.  An  affidavit  of  the  service  of  a  copy  of  the  notice  npon 
tbe  mortgagor,  rr  npon  any  other  pcreoa,  lipoa  whom  tbe  notice 
must  or  may  be  served,  may  be  made  by  the  person  who  made 
the  service.  Where  two  ni  more  distinct  parcels  ore  sold  to  dif- 
ferent parcbagers,  separate  affidavils  may  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 

Id.,  I  fi,  iDd  ini'd  L.  1B44.  ch.  e*Bi  L.  ISST.  eta.  308,  coawUdsted  and  am'd. 

I  3S»7.  [Am'd,  IMSS.I  When  one  aAd^Tll  ■naaeo  prlatcA 
notice  tv  be  auaesed. 

The  matters  required  to  be  contained  in  auy  or  all  of  tbe  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  theaa. 
A  printed  coi>y  of  tlie  notice  of  sale  must  be  annexed  to  eacA 
B^davit;  and  a  prinlcd  copy  of  ench  notice  or  postponement  moat 
be  annexed  to  the  affidavit  of  publication,  and  to  tbe  affldarlt  of 
«l4e.    But  one  copy  of  the  notice  snfficea  for  two  or  more  «fl|- 
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davits  wh«re  they  all  refer  to  it  and  are  annexed  to  each  other 
nod  filfd  and  recorded  together. 

2  R.  S.  MB.  pirt  of  (  S.  im-d. 

lases. jAai'd,  1904J  AflldaTlta  ntar  lie  flitid  aad  recorded. 

The  amdaTilB  speciGed  in  the  last  two  seotions,  may  be  filed 
ia  the  office  for  recording  deeds  and  mortgageH,  in  the  county 
where  the  asle  took  place.  They  mnat  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  preiumptive  evidence  of 
the  natters  of  fact  therein  stated,  with  respect  to  any  property 
fold,  which  ia  situated  ia  that  county.  Where  the  property  sold 
in  sitnated  in  two  or  more  coiintief.  a  ropy  of  the  affidavits,  certi- 
fied by  the  ofiicer  with  whom  the  originala  are  filed,  may  be  Sled 
and  recorded  in  each  rrther  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
if  the  originals  were  duly  filed  and  recorded  therein. 
Id..  I  11,  UB'd,  ind  part  ot  I  12;  L.  19(M,  Oi.  STB.  In  r«Kt  Sept.  1,  1904. 
I  2308.  ITote  npoM  record  of  mortavse. 

A  clerk  or  a  roister,  who  records  any  affidavits,  or  a  cntified 
espy  thereof,  filed  with  him,  mnat  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  booh 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 
Id.,  I  IB. 


The  purchaier  of  the  mortgaged  premises,  npon  a  sale  con- 
ducted as  prescribed  In  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a.  con- 
Teyaoce.  Eic^t  where  be  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  iu  like 
manner,,  upon  payment  ot  the  purehaae-mouoy,  and  compliance 
with  the  other  terms  of  sole,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  ia  not  bound  to  pay  the  purchase-money,  until  the  afli- 
ditrits.   specified   In   that   section,   with   respect   to   the  property 

Surehased  by  him,  are  filed,  or  deiivnvd  or  tendered  to  him  (or 
ling. 
Id..  I  14.  uo'd;  L.  1S3S.  d).  UK.  1  8.    See  I  2300,  ule. 

I  2401.  Coata  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  saJe,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
«ach  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  Bering  each  copy  ot  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
ropy  thereof,  required  to  be  affixed  upon  the  coort-houae,  aa  pi»- 
•cribcd  in  this  title,  one  dollar. 

■    ■  ..     -  .   ;...  ...Gooylc 
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3.  For  Bnperintmding  th«  nale,  and  atteodtBg  to  the  ezecntioii 

of  the  necessary  papers,  ten  dollars. 
2  R.  S.  SBZ.  t  4,   anhd.   1  md  2  nod  piTt  ol  ■nbd.  S  (1  Edm.  en),   and  L. 

1844.  elk  34a,   i  i  I.*   Kda,   e«8). 

iS40Z.  Kspeaiiea  allowed. 

Tbi-  BuniB  actually  pii'l  for  the  following  serrices,  Dot  exceed- 
ing the  fees  allowed  by  law  for  those  services,  are  allowed  in 
proceedinRK.  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notlee  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-fonr 

2.  For  the  Bervicca  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
n>Id  Is  situated  In  tn'o  or  more  connties.  for  making  and  reeord- 
inc  the  necemiBry  certified  copies  Thereof. 

4.  For  ncreRsary  postage  and  searches. 

I3403.  Tsutton  thereof. 

The  costs  and  e^ipenaes  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,,  upon  the  request 
and  at  rhe  expense  of  anr  person,  interetited  in  the  payment 
thereof.  Kach  provision  of  this  act,  relating  to  the  taration  at 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id,,  t  3,  >m-d. 

(  X4<M.  SnrphtH  moBej-  to  tie  paid  Into  BOpreme  eoart. 

An  atlnrney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  Bfter  he  receives  it,  pay  into  the  supreme  conrt  the  surplus. 
exceeiiing  the  sum  due  and  to  become  dne  upon  the  mortgage. 
and  the  cohth  and  expenses  of  the  foreclosure.  In  tike  manner  and 
with  like  eiTei't.  as  if  the  proceedings  to  foreclose  the  mortgage 
were  tiiken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  (he  county  where  the  sate  took  plac 

770),    H-v  tl  743,  '7+8,  liBto 

I  8405.  Clalaiant   of 

A  person,  who  had, 
lien  upon  the  proiterty 
before  nn  order  is  m»d< ,  . 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  n  petition  stating  the  nature  and  extent  of  his  claim,  and 
pra.ving  for  an  order,  directing  the  paymeDt  to  blm  of  the  wir- 
plus  nionev.  or  a  part   thereof, 

W..  pure  at  I  3.  am-a. 

12400.  Appllcolloa  tor  nrplna  moBeir. 

A  person  filinit  a  petition,  as  prescribed  in  the  last  aectloa,  may. 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  app^ 
lo  the  snpreme  court,  at  a  term  held  within  the  judicial  district. 
cmhmcine  the  county  where  bis  petition  in  filed,  for  an  order. 
piirBUant  In  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  servejl.  in  the  manner  prescribed  in  this  act  tor  the 
BCiriee  of  a  paper  upon  an  attorney  In  nn  action,  upon  each  per* 
0S4 
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eoa,  wbo  has  filed  a  like  petition,  at  least  eight  days  tiefore  the 
application;  and  alao  upon  uneb  pernon,  upon  whom  a  Dotioe  of 
Bale  was  serred,  as  show.n  in  the  nffldnvit  of  sale,  or  upon  his 
execDtor  or  admlniatrator.  Bat,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  Berved, 
raanot  be  so  made  with  due  diligeDce,  notice  may  be  K)T.eD  to 
hitn  hi  any  manner  nhicb  the  court  directs, 

L.  ises,  eb.  804.  part  oC  |  3,  aio'd. 

IX407.  OFder   for  dlstrlkirtl**.  ' 

Upon  the  presentation  of  the  petition,  with  du,e  proof  ot  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
sattaDle  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
Rurplus  money:  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  Justice  reqalies. 

Id.,  rrDuiDdEr  o[  I  3.  im-d. 

t  Z408.   l.tiultAtlaii  ol  lut  tPBX  sftcUoiM. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  which  a  decedent  died  seized, 
where  letters  teatuucDtar;  or  letters  of  admin iatiaCion,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
froDi  a  surrogate's  court  within  the  State,  haviug  jurisdiction  to 
issue  them. 

U  UOT.  cb.  eW  (7  Edm.  142);  L.  ISTO,  cb,  170  (T  Bdn.  8M),  and  1^  1871, 
rh.  834  (B  Bdm.  210).    Set,  atui,  i  2708,  poat. 

i  2409.  [ABir«,  1H8S.]  AvttU cation  at  Iklii  title  to  mort- 
KBV«  of  the  State. 

This   title   does   not   affect   any   provision    of   law.    Inconsistent 
therewith,  especially  relatitig  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  United  States, 
aectlim  IS  of  put  S,  eb.  8,  Ut.  IB,  S.  S.,  un'd. 
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Sec.  Mid.  PetllloD  br  IndtTldnal. 
Mli  Codtenli  or  psillloB, 
HIS.  Nollre  at  preieuUtlon  of  peUUon. 

24is!  SnbadtDIton  at  arw  name  In  pending  10(100  or  procHdloC- 
2417'  RepQrIi  br  pLerhB  10  itatA  oflkom- 

Mie,  |B«pe(l«d.l 

I  3410.  (Ain'd,  168B.]    PetlUoB  bT  iBdlTMnsl. 

A  petition  for  leave  to  aBsame  another  name  may  be  made  b7 
a  reaidetit  of  the  state  to  the  count;  court  of  the  county  In  n'bich 
he  reflijes,  or,  if  he  resideB  in  the  eitj-  of  New  York,  either  to 
the  supreme  court,  or  to  the  city  court  of  New  York.  The  peti- 
tion of  an  Infant  ahall  be  made  by  his  general  suardian,  or  b7 
the  Euardian  of  hia  peraon.  or  by  hia  next  (rieud. 


|S4I1.  lAK'd,  1901.1     Petition  by  eorparstloB. 

A  petition  to  axsume  another  corporate  name  may  be  made  by 
a  domestic  corporation,  whether  incorporated  by  a  general  or 
apecial  law,  to  the  supreme  court  at  a  speeiai  term  thereof,  hehl 
in  the  judicial  district  in  which  U»  principal  business  office  shall 
be  situaled,  or,  if  it  be  other  than  a  stock  corporatioD,  at  a. 
M|Kvial  term  lii-ld  In  the  judicial  district  in  which  its  certificate 
of  tncori>oration  Ea  liled  or  recorded,  or  In  which  its  principal 
property  Is  situated,  or  In  which  itit  principal  operations  are  or 
theretofore  hare  been  conducted-  If  it  bo  a  bankinft.  inaurancv 
or  railroad  corporation,  the  petition  must  be  nuChorlied  by  a  retw- 
lution  of  the'  direttora  of  the  corporation,  and  approved  if  a 
bonking  corporation,  by  the  hu  peri  n  lend  en  t  of  banks;  if  an  intiar' 
ancc  corporation  other  than  a  town  or  county  co-operative  Insur- 
ance corporation,  by  the  superintendent  of  irisuranre,  and  i(  a 
railroad  coriMirnttou.  by  thi:  lioard  of  railroad  commiHsionerB.  The 
petition  to  change  the  mime  of  any  other  corporation  muat  have 
annexed  thereto  a  eertiiicale  of  the  secretary  of  state,  that  Ibe 
name  which  sncb  corporation  proposed  to  asanmc  la  not  the  name 
•  VboU  tltU  amendrd  IgSS. 


CHANGE  OP    NAMEL 


L.um.eh.m.   lB»OMtjipHllT.  IMI. 
I  2412.  ContenlB  of  petition. 

The  |>etition  must  bo  in  writing,  nlgned  b;  the  petitioner  and 
verified  in  1ik<'  manner  as  a  plfadine  in  a  court  of  record,  and 
must  specify  the  gronuds  of  the  application,  the  name,  age  and 
residence  of  the  individual  Hhose  name  1b  proponed  fo  be  changed, 
and  the  name  which  he  proposps  to  assume,  and  If  the  petitioner 
be  a  corporation,  Its  present  name,  and  the  name  it  proposes  to 
asanioe,  which  must  not  be  the  name  of  any  other  corporation, 
ve  a  name  so  nearly  repembling  It  as  to  be  calculated  to  deceive; 
and  if  it  be  :i  railroad  corporation,  a  corporation  having  banking 
IHjwers  or  the  power  to  make  loans  upon  pledges  or  deposits,  or 
to  make  insurances,  that  the  petition  has  been  duly  authorized  by 
u  reBolution  of  the  directors  of  the  eorporatloD  and  approved  by 
the  proper  officer, 

i  X41S.  |AB>d,  1894,  1901,  1904.]  N««««  of  preacBtatlaa  of 
petition.  ■ 

If  the  petition  hie  to  change  the  name  of  an  infant,  and  is  made 
by  the  infant's  next  friend,  notice  of  the  time  and  place  when 
and  where  the  petition  will  be  presented  must  be  served  upon  the 
father,  or  It  be  is  dead  or  cannot  be  found,  upon  the  mother,  or 
If  both  are  dead  or  cannot  be  found,  upon  the  general  guardian 
or  guardian  of  the  person  of  the  infant,  in  like  manner  aa  a 
notice  of  a  motion  upon  an  attorney  in  an  action,  unless  it  ap- 
pears to  the  satisfaction  of  the  court  that  the  infant  has  no 
father  or  mother,  or  that  both  reside  without  the  state, or  can- 
not be  fonnd.  and  that  he  has  no  guardian  reaiding  within  this 
state,  in  which  ease  the  court  may  dispense  with  notice  or  require 
notice  to  be  given  to  such  persona  and  in  such  manner  as  the 
court  thlnkn  proper.  It  the  petition  be  made  by  a  corporation 
located  elsewhere  than  In  the  city  and  county  of  New  York, 
notice  of  the  presentation  thereof  shall  be  published  once  in  each 
week  for  six  successive  weeks  in  the  state  paper,  and  in  a  uews- 
pnper  of  every  county  in  which  such  corporation  shall  bare  a 
business  office,  or  if  it  has  no  business  offlce,  of  the  county  in 
wliirh  its  principal  corporate  property  is  situated,  or  in  which 
itB  operations  are  or  theretofore  have  been  principally  conducted, 
n-bich  newspaper,  if  it  be  a  banking  corporation,  shall  be  desig- 
nated by  the  superintendent  of  banks,  if  an  insurance  corpora- 
tion, other  than  a  town  or  I'ounty  cooperative  iasurnnce  corpora- 
tion, by  the  superintendent  ot  insurance,  or  if  a  railroad  coi^ 
puration,  by  the  railroad  commlssionerH.  In  the  city  and  county 
of  New  York  such  notice  shall  be  published  once  in  each  week 
for  all  snccessive  weeks  in  two  daily  newspapers  pnbtished  In 
lacb  conntj'.    It  tbe  [wtition  be  made  by  a  corporation,  a  cmr 

osr 
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or  the  pctttioD  and  notice  of  motioD  aball  be  filed  with  the  seorv- 
tar?  ot  stale,  aod  the  proposed  name  abalt  thi^reupoa  be  renerreil 
for  said  corporation  until  six  weeks  after  the  tlate  of  sucb  mu- 
tiou.  and  UDtil  six  weeks  after  tbe  date  of  any  sdjourDiiiciit  of 
auch  DiotiOD  if  notice  sf  aneh  adjournment  sball  be  Sled  with  the 
neiretary  of  state,  and  no  certificate  ot  incorporation  of  a  pro- 
posed corporation,  bavine  tbc  same  name  as  the  name  prupuaMl 
in  Euch  pelitioD,  or  a  nnme  so  nearly  resembling  it  h8  to  be  L-al- 
<-ii]ated  to  dei-eire,  ahall  be  filed  iu  any  offlce  fur  the  purpose  of 
eJTeetJug  its  ineurpo ration,  and  no  corporation  formed  wiUiont 
iLe  state  of  New  York  having  the  same  name  or  a  Dame  so  nearly 
resembliug  it  a«  to  be  calculated  to  deceive  shall  be  given  nu- 
thorily  to  do  business  in  this  state. 
L.  ISM.  cb.  3M;  L.  1901,  cli.  ST4;  L.  ISM,  oil.  tlO,     In  tttect  Sepl.  1,  1MH. 

I  2414.  lAai'd,  IHftS,  1001.1     Order. 

If  the  court  to  which  the  petition  \b  presented  is  satisfied 
thereby,  or  by  tbe  ntfidavit  and  certificate  presented  therewiUi. 
that  the  petition  la  true,  and  that  there  is  no  Teasonable  ubjet'IlvQ 
TO  the  change  of  name  proponed,  and  it  the  petition  be  to  cbnuEe 
the  name  of  an  infant,  that  the  interests  of  tbe  infant  will  be 
substantially  promoted  by  the  change,  and  if  the  petitioner  be  a 
c'lrtioration,  that  tbe  petition  has  hwu  duly  authorized  and  that 
notice  of  tbe  presentation  of  tbe  petition,  if  reatiircd  by  law,  ban 
been  made,  the  court  shall  make  uu  order  authorizing  the  iwti- 
lioner  to  assume  the  name  proposed  on  a  day  specified  therein, 
not  less  than  thirty  days  after  tbe  entry  of  tbe  order.  The  order 
»bull  be  directed  to  be  entered  and  the  papers  on  which  it  was 
granted  to  he  filed  within  ten  days  fhiTL'after  ia  tbe  clerk's  olfiee 
of  the  county  in  which  the  petitioner  residei  if  he  be  an  indi- 
vidual, ur  in  the  oQic^  of  the  clerk  of  tbe  citj'  court  of  New  York 
it  the  order  be  made  by  that  court,  or,  if  tbe  petitioner  be  o  cor- 
poration, in  the  office  of  the  clerk  of  tbe  conuty  iu  which  its  cer- 
tilicote  of  incorporation,  if  any.  shall  l>e  filed,  or  if  there  be  none 
filed,  in  which  its  principal  oliice  itball  be  located,  or  if  It  has  no 
business  office  in  the  county  in  which  its  principal  property  is 
situated,  or  in  which  its  operations  are  or  theretofore  have  been 
principally  conducted,  or  in  the  office  of  the  clerk  of  the  county 
in  which  the  special  term  granting  the  order  <s  held:  and,  if  tbe 
petitioner  be  a  corporation,  that  a  ci'rtificd  copy  of  such  order 
shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the 
olBce  of  the  necretary  of  stnte;  and  atno,  if  it  be  fl  banking  cor- 
poration, in  the  office  of  the  superintendent  of  banks,  or  if  it  be 
an  insurance  corporation,  other  than  a  town  or  county  co-opera- 
tive inaurance  corporation,  in  the  office  of  the  superintendent  ot 
r  if  it  be  a  railroad  corporation,  in  the  office  of  the 
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board  of  raltroad  commlasionerB.  Sucb  order  shall  atao  dir^t  the 
publi (nation,  within  tpn  days  after  the  entry  thereof  of  a  copy 
thereof  in  a  deaiKiiated  newspaper,  in  the  county  !□  which  the 
(.rder  is  directed  to  be  entered,  at  leaat  once  if  the  petitiooer  be 
an  individual,  or  if  the  petitioner  be  a  corporation,  once  Id  each 
we«k  tor  four  aacceBsive  we^ke.  The  oounty  cleric,  in  whose 
office  an  order  changtng-  the  aame  of  a  corporation  la  entered, 
shall  record  the  same  at  length  in  the  Ixwli  kept  in  bis  office  for 
recording  certificalea  of  incorporation. 
L.  UK,  Dh,  MiL.  iKH.Cli.  n4.    iDBflBctAprUir,  IMl. 

I  24IS.  [AH'd,  1804.]    Wben  cliatiKe  to  take  eSeot. 

ir  the  order  shall  be  fully  complied  with,  and  within  fort;  days 
after  the  making  ol  the  order,  an  alBdaTit  ot  the  publication 
thereof  shall  lie  Sled  and  recorded  in  the  office  in  which  the  order 
in  entered,  and  in  each  office  in  which  certified  copies  thereof  are 
required  to  be  filed,  if  any,  the  petitioner  shnll,  on  and  after  the 
day  specified  for  that  pnrpose  In  the  order,  be  known  by  the 
name  which  is  thereby  anthorized  to  be  assumed,  and  by  no 
other  name.  No  proceedings  heretofore  had  under  sections  2414 
and  2115  ot  the  code  of  civil  procedure  tor  the  change  of  the 
rnme  of  a  corporation,  ehall  be  invalid  by  reason  of  the  non-filing 
of  an  affidavit  of  the  publication  of  the  order  changing  such  name 
within  twenty  days  from  the  date  thereof. 
U  ISM.  ch.  261. 

I  S4ie.  SnbstltittlaM  of  b«w  aamii  la  penainc  aetlott  or 

An  action  or  special  proceeding,  civil  or  criminal,  commenced 
by  or  against  a  person  whose  name  is  so  changed  ahalt  not  abate, 
uor  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
rented.  Impeded  or  impaired  In  consequence  of  such  change  of 
name.  The  plaintiff  in  the  action  or  the  parly  InstitutinK  the 
special  proceeding,  or  the  people,  as  the  case  requires,  may,  at 
any  time,  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein,  by  the  anbulitution  of  the  new  name,  without 
costs  and  without  prejudice  to  the  action  or  proceeding. 

I  341T>  HepoMa  by  el«rk*  to  Btnte  oflleerB. 

The  clerk  of  each  county  and  of  eoch  court,  ehall  annnatly,  in 
the  montli  ot  December,  report  to  the  secretary  of  state  all 
changes  ot  names  ot  Individnnls  or  of  corporations,  wfaich  have 
been  made  in  pnrauance  of  ordcm  filed  in  their  reepective  offices 
during  the  past  year  and  alace  the  last  previous  report,  and  also 
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report  in  like  maDoer  to  the  Baperlntendent  of  baoks  all  changes 
ol  the  names  of  baakiiiE  corporattouB,  and  to  the  snperioteadMtt 
of  insurance  all  chauKea  of  names  of  corporations  aathorised  to 
make  insuranoes.  The  secretary  of  state  mast  caaae  to  be  pub- 
lished, in  the  neit  Tolume  of  the  session  Uwa,  a  tabular  atatp- 
meat  shoiving  the  orleiual  name  of  each  person  and  corporatiMi 
and  the  name  which  he  or  it  has  beeo  anthoriaed  to  assume. 


I  X41S.  [Apparentlf  dropped;  coveted  by  section  2ilTi 
pealed,  L.  1806,  ch.  M6.] 
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TITI^  ZX. 
Proceedings  for  Uie  Toluntarjr  disBolutlciii  of  a  oorponttion. 

Bk.  2419.  Wbra  ■  mijorltj  ot  dincton.  clc,  nuy  sMltloa  Tor  dlHslBtloB, 
atXO.  Id.;  wtuiii  tber  ■»  cqiuIlT  dlTldcd. 
M21.  CDDieon  ar  (wtltion. 
ova.  AttdnTlt  tci  be  iDDCied. 
342S.  PnHDtitlon  gf  petition,  elc.     Order, 
1M24.  Ordn  to  be  pnblialied. 

MSB.  Id,;  to  be  Krred  on  creditor*  und  itockboldHi, 
xae.  HeiHiif. 

S12T.  Id.:  aridDiil  iwpcn  out  ba  BMd. 
UZS.  AppllcitloD  (or  OdkI  ordu. 
M2*.  Final  order, 
IMO.  Ortiiln  »1h,  elc,  tdM. 
MSI.  OerlalD  oarporalloDi  UHpUd  (ram  IM»  tia*. 

I  «4tS.  [Ak>«,  lH»a.]  Wfeea  •  mtrnfowttr  «<  MrvMitn,  ete., 
t»MT  vetltlOB  f*'  dliwolBtlaK. 

If  a  majority  of  the  directors,  truateM,  or  other  offlcem,  hav- 
ti>(  the  maiuiKement  of  tlie  concerns  of  a  corporation  created  hj 
or  under  the  laws  of  the  Htate,  discover  that  the  stock,  effectit, 
and  other  property  thereof  are  not  snfflcient  to  pay  all  jant  de- 
mands, for  which  it  in  liable,  or  to  afford  a  reasonable  sm'urity 
to  those  who  may  deal  with  it;  or  if,  far  any  reason,  they  deem 
it  beneficial  to  the  interests  oE  the  stoebholdem,  that  the  corpora- 
tion Rhonld  be  dlasolTed:  they  may  present  a  petition,  to  the 
FUpreme  court,  praylnx  for  a  final  order  diisolring  the  corpora- 

I  »4»0.  [AVd,  IHiM,  Itnra.]  Id.)  whan  titer  are  eqMsllr 
dlrl«c«. 

If  a  corporation,  created  under  a  geiieral  atatute  of  the  Stale 
for  the  forniBtion  of  iH>rporntioiia.  or  under  any  special  act  or 
charter,  has  au  eren  number  of  trustees  or  directiirx,  who  are 
eqaally  divided  rcspectinK  the  management  of  llu  affairs,  or  it 
the  stock  of  snch  corporation  is  equally  divided  into  not  more 
than  two  independent  owuersbips  or  interpsts.  or  if  the  entire 
stock  of  the  corporation  ia,  at  that  time,  owned  by  the  trustees. 
or  directors,  who  are  even  in  number  or  equally  divided,  repre- 
sentlnfc  the  manngemi'nt  of  its  affairs,  or  It  the  stock  Is  so 
divided,  that  one-half  thereof  is  owned  or  controlled  by  peraona 
favoring  the  course  of  part  of  the  truHteea  or  direptors,  and  one- 
halt  thereof  la  owned  by  persons  favoring  the  course  of  the  other 
tmstees  or  directors,  the  trustees  or  directors  or  the  Rtockholders 
ur  one  or  more  of  them,  may  present  a  petition  as  prescribed  in 
the  lASt  section.  And  it  shall  be  the  duty  of  a  majority  of  the 
directors  or  tmstees  of  every  corporation  created  by  or  under  the 
laws  of  this  State  to  present  a  petition  ns  prescribed  in  the  last 
aeetiati  whenever  directed  so  to  do  by  a  majority  In  Interest  of 
its  stockholders.  But  this  section  does  not  apply  to  a  savings 
bank,  a  trnat  company,  a  safe  deposit  company,  or  a  corporation 
formed  to  rent  safes  In  burglar  and  fire-proof  vaults,  or  for  the 
conMmctiou  or  operation  of  a  railroad,  or  for  aiding  in  the  con- 
•tmctioii  thereof,  or  for  carrying  on  the  boslnesa  of  banking  or 
Insnrtuee,  or  intended  to  derive  a  profit  from  th&  loan  or  ase  ot 

U  UM.  A.  MM;  I^  IIH,  eh.  BW,    Id  effoct  Sept.  1,  IMfc  .  , 
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I   2421.   CoBtentH    of    petltton. 

The  petition  must  show  tfant  the  case  ia  one  of  tbofle  epecffied 
*-   the  last  t»'o  seclioQH,  and  must  Btute  the  reoaoDB,  w&tcb  i»- 


dnre  the  petliionpr  or  nctitionera  to  desire  the  dissoluiioo  of  tbe 
corporation.  A  Gchedule  niusC  Le  annexed  to  the  petition,  con- 
tainlDfc  the  follotrinfc  mntters.  es  far  as  the  pclttioner  or  peti- 
tioners know,  or  have  the  menns  of  knowing  the  aniuf : 

1.  A  full  and  true  ocpount  of  all  the  creditors  of  the  corpora- 
tion, and  of  ail  uneatiElicd  eneaKcmi'ntB,  entered  into  by.  and 
mibelHting  afraiast,  the  corporation. 

2.  A.  Btntement  ot  the  onme  nnrt  pinct  o(  residence  of  «ic!i 
creditor,  and  of  each  peraon  with  i\'hoin  aiict  nn  eni^gcmeiit 
wad  made,  nod  to  whom  it  is  to  Ih>  oertormed,  if  known:  or.  if 
cither  is  not  known,  a  statement  of  Ibat  fact. 

3.  A  statement  of  the  Bum  owln^  to  each  creditor,  or  other 
person  ipecilifil  in  tlie  Inst  aubdivlstoD.  and  the  nature  of  ench 
debt,  demand,  or  other  eafB^ment. 

4.  A  Btntevpent  of  the  true  caiiae  and  M>ns1demtion  of  tb«  hi- 
debtedtiesii  to  entlk  creditor. 

0.  A.  full,  juat,  and  troe  inTentory  of  all  the  proper^  of  tha 
conioration,  and  of  all  the  booka,  Touchera,  and  sernrities.  relat- 
ing thereto. 

8.  A  Btntemcnt  ot  each  incumbrance  upon  the  propertr  of  the 
eorporntinn,  by  iudement.  niorti:n»e.  pledm-,  or  otherwise. 

7.  A  fnll,  just  and  true  n(\-ouiil  of  the  c.inital  atoi-k  ot  the  cer- 
poralion,  iipecifyine  (he  nnnie  ot  encii  stockholder;  his  remdeDco 
if  it  Is  known,  or  it  it  is  not  known,  elating  thut  (act:  the  num- 
ber of  ahr.ren  bcionein?  to  him;  the  amount  paid  in  upon  faia 
shares;  and  the  amount  stiti  due  thereupon. 


I  2422.  ABdavIt  to  he  aoBesed. 

An  atHdSTit.  made  by  each  of  the  petitlaners,  to  the  effect  that 
the  mntlora  of  fact,  stated  in  the  pcliliou  and  the  Kchpdule,  are 
juBt  and  true,  bo  far  na  the  aOiiint  "mows  or  hna  the  nie-inx  of 
knowing  the  same,  must  he  annexed  to  the  petition  and  Bcbednle. 
H..  I  eo. 


cane  K[ii'i'irii-d  Ju  Hcctiim  1:420  of  this  act,  ihe  court  way,  in  it»  dh- 
cretioii,  entertain  or  disuilBs  Ihe  aiiplicatiun.  Where  it  eaiertaiaa 
the  a|i[ilicatiun.  or  where  the  cause  1m  one  of  those  apeeitied  in 
Hertion  24111  of  this  act.  the  court  niuat  lunke  an  order,  rvquiriiiK 
all  piTKona  iutermted  in  the  ciiriioratiou  to  show  caune  before  it. 
or  before  a  referri'  desiRualed  in  rhe  order,  iit  n  time  and  place 
therein  speeiB(>(l.  not  Icua  than  three  monlha  atter  the  granting 
of  the  order,  why  the  eoriiornlion  should  not  be  dliisotTed.  Thr 
order  uiust  be  entereil.  and  the  |>api'rB  must  be  filed,  within  ten 
ilaya  after  the  onler  in  made,  with  Ihe  clerk  of  the  connty  where 
the  principal  ul£i-i>  of  tiie  oiriHirntion  ia  located.  If  it  shall  be 
made  to  npoear  to  the  KnilHfrt<'iiun  of  the  court  that  the  porpora- 
tinn  is  insolvmit.  the  I'onrf  may  at  any  stage  of  the  proc«edfng 
liefore  the  final  order,  oti  niulion  of  the  pelilionera  on  notice  to  the 
attorney- gentral.  or  on  motion  of  the  attorney-general  on  ootice 
to  the  corporation,  appoint  a  temporary  receiver  ot  the  property  ot 
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lh«  corporation,  irhicfa  receiver  Hhall  hove  all  thv  potvert  and  be 
■object  to  all  the  duties  that  are  defined  aa  t>el(HigiDK  to  tem- 
porary receivers  appoioted  in  an  actiou,  in  section  one  thonaniid 
seven  hundred  and  eiKhty-eight  of  this  «et.  The  roart  may  also, 
in  ila  discretion,  nt  any  Htagi.'  iu  the  itrocMidiaK  ntter  Kiich  ap- 
poiutmcnt  upon  likit  motion  and  notice,  coufer  upon  such  tem- 
porary receiver  the  powers  and  authurity.  and  Huh^t  bim  to  the 
duties  and  liabilities  of  a  permHDent  receiver,  ur  as  much  thereof 
as  it  thinks  proper,  eicept  that  he  Hhall  not  make  any  Bnnl  dis- 
tribution among  the  creditors  and  RtockholderH.  before  HuhI  order 
in  the  proceedings,  unless  he  is  npecially  diri'cted  so  to  do  by  the 
court.  If  snch  re^-eiver  he  appointed,  the  rourt  may,  in  its  dtscre- 
lion.  oo  like  motion  and  notice,  with  or  without  security,  at  any 
flnee  of  the  proceeding  before  the  final  order,  grant  an  Injunc- 
tion, restraining  the  creditors  of  the  corporation,  tram  beKinninx 
liny  action  sgainst  the  snid  >i>rporntion  for  the  recovery  of  a  nuni 
•it  money,  or  from  tiikinit  any  further  proceedings  In  such  an 
action  theretofore  commenced,  Snch  injunction  shall  have  the 
xame  effect  and  be  subject  to  the  same  provisions  of  law  as  if 
each  creditor  upon  whom  it  Is  served  was  named  therein. 

R.  B.,l«J.ui'd;I..  1ST<:  I.iau.  gb.Ma. 
I  24:^4.  Ord«r  lo  hp  pnbllBhed. 

A  copy  of  the  order  mast  be  published,  as  prescribed  thernn. 
at  least  once  in  each  of  the  three  weeks  Immediately  preceding 
the  time  fixed  therein  for  showing  caaae,  in  the  newspaper  printnl 
at  Albany,  in  which  legal  notices  are  required  to  be  published; 
and  also  in  one  or  mure  newapii|>ers,  specified  in  the  order,  pnb- 
tished  in  the  city  or  county  wherein  (he  order  is  entered, 

id.,i<a. 

f  SMSn.  Id. I  to  hf  served  on  rredltora  and  Moebbuldera, 

A  copy  of  tbe  order  mnnt  also  be  served  upon  each  of  the  per- 
sons, specified  in  tbe  schednle  ns  a  creditor  or  ntockbolder  of  tha 
corporation,  or  ag  a  person  to  whom  an  engHgement  of  the  cor- 
pumtion  in  to  be  performed,  other  than  a  person  whose  residence 
Is  Stated  to  be  unknown,  or  to  be  without  the  United  States.  The 
etrvice  must  be  maile,  either  personnlly,  at  least  twenty  days 
before  tbe  time  appointed  for  the  hearing;  or  by  depositins  n 
copy  of  tbe  order,  at  least  forty  days  before  the  time  no  ari- 
iHttuled,  in  the  pust-uUice.  inclosed  in  a  postpaid  wrapper,  ad- 
drfvBed  to  the  person  to  be  served,  at  his  residence,  ae  atuted  in 
the  achedule. 


At  the  time  and  ploce  specified  In  the  order,  or  af  the  time 
nnd  place  to  which  the  beiiring  Is  adjourned,  the  court,  or  the 
referee,  mnst  hear  the  allegations  and  proofs  of  the  parties,  and 
dt^erttiiae  tbe  facts.  If  a  referee  was  not  di'signated  m  the  onler 
to  show  coitxe,  the  court  may,  in  its  discretion,  appoint  a  referee 
when  or  after  the  order  is  reiHrnnhle.  Tbe  decision  of  the  court, 
or  the  report  of  the  refcrei'.  must  be  in  writing,  and  must  be 
made  and  filed  with  all  convenient  speed.  It  must  contain  a  state- 
niMit  of  the  effects,  credits  and  other  property,  and  of  the  debt* 
and  other  engseementi,  of  the  corporation,  and  of  all  other  mftt- 
tera,  pertainmg  to  lis  affaire. 
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i  2427.  (Aai'd,  1494.]    Ifl.)  vrlslaBl  papers  mmr  !»•  »••*- 

The  court  or  the  referee  is  ebUlled  to  use,  upoa  the  be«riii«. 
the  original  iwtitioQ,  and  the  sehednles  annexed  thereto;  «u<l 
tho  clerk  must  tronBmit  them  accordinglj,  upon  the  written  order 
of  the  judge,  or  o(  the  referee.  In  that  case,  they  mnst  be  i^- 
turned  with  the  deciitlon  or  report.  The  court  mar,  at  bot  at^ge 
oC  the  proceedingB  before  final  order,  on  the  npplicHtioD  of  the 
petltionera,  or  a  majority  o£  them,  or  on  the  application  ol  the 
temporary  receiver,  sraot  au  order  amending  the  Bchedules  an- 
nexed to  the  origiout  iietitiou,  by  the  insertion  of  additional  items, 
or  by  makinr  the  stntements  or  inventory  fuller  and  in  greater 
detail  than  C3  origiually  lilcd,  with  the  like  effect  aa  thooch  MLid 
petition  and  Ljchedules  bad  been  originally  preuented  and  filed  mm 
amended. 
L  IBM.  cb.  OS. 

g  24U8.  Application  for  AbbI  order- 
Where  the  hearing  la  before  a  referee,  a  inotiDn  for  a  inal 
order  must  be  made  to  tlie  court,  apon  notice  to  each  person  who 
hae  made  himself  a  party  to  the  proceedings,  by  flllnir  with  the 
clerk,  before  the  close  of  the  heariug,  a  notice  of  hia  appt-arauce. 
in  person  or  by  attorney,  specifying  a  pnst-office  within  the  State, 
where  such  a  notice  may  be  served.  The  notice  may  be  served  aa 
prescribed  in  this  act.  for  the  service  of  a  paper  apon  an  attof~ 
uey  in  an  action.  Where  the  heariiw  waa  before  the  conrt,  a  no- 
tion for  a  Bnal  order  may  be  made  immediately,  or  at  anch  a  time 
and  upon  such  a  notice,  as  the  cotirt  prencriliea. 


o  n  ■ntetla  or  rMBlvw,  (MI  7U  of  Cude. 

1  S429.     [Am'd,   IHSB,   ISBB,]     iriMil   order. 

Upon  an  application  for  a  final  order,  It  it  appear  to  the  court 
in  a  case  specified  in  section  twenty-faar  hundred  and  nineteen 
of  this  a<:t,  that  the  corporation  is  insolvent,  or,  in  a  cue  Bpe<j- 
Ged  either  in  that  section,  or  In  section  twenty-four  hundred  and 
twenty  of  this  act.  that,  for  any  reason  a  dissolution  oT  the 
coiwration  will  be  beneficial  to  the  Interests  of  the  stockholder* 
and  not  injurious  to  the  public  interesis.  the  court  must  make 
a  final  order  diMOlving  the  coiporatlon.  and  appointing  one  or 
more  receivers  of  Its  property.  But  in  the  case  of  a  aolTent  <xr- 
poration.  the  court  may  if  there  is  no  objection  by  creditors,  dis- 
pense with  a  receiver  and  provide  in  the  final  order  for  die 
distribution  of  (he  aseetB.  Lpon  the  entry  of  the  order  the  cor- 
poration is  dissolved.  The  court  may,  in  Its  discretion,  appoint  a 
director,  trustee,  or  other  officer,  or  a  stockholder  of  the  corpora- 
tion, a  receiver  of  its  property.  In  a  proceeding  for  the  roloatary 
dissolution  of  a  corporetfuu.  the  court  muy.  in  the  furtherance  of 
Justice,  upon  notice  to  the  iittoniey-geiicnil.  and  the  attomay- 
general  not  objecting,  and  upon  Huch  further  notice  to  creditors 
or  others  IntercHteil  us  the  court  Hhall  direct,  which  notice  may 
be  made  by  mall  upon  nil  perxons  iiiid  corporations  not  residing 
or  existing  within  the  Slate,  relieve  a  receiver  from  any  omlsskin. 
defert  or  default,  in  any  proceeding  or  act  required  bv  Uw  to  be 
taken  or  done,  or  in  the  jrivlng  of  any  notice  required  by  law  to 
be  given,  and  the  court  niny  u|>on  like  notice,  confirm  any  act  of 
a  receiver,  and  any  decision,  report,  urder  or  judgment  made  in 
snch  proceeding. 
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._       _, _...„„.._.       ,      ._.  or  other  tranifer.  of 

r  fp^f^'^  **'  '  MiporBtlon.  made  after  tile  filing  of  a  petltloD 
pr|tcribed  in  this  title,  in  pofment  of,  or  as  tecnrlty  for,  an 
fxlatiw  or  prior  debt,  or  for  anr  other  conalderation;  or  a  luiig- 
■iient  WerMAer  rendered  asaiuBt  the  coriiomtlon  br  confeuiou, 
ur  np<m  Ibe  acceptance  of  on  offer,  is  abw  lutelf  void,  aa  acaiiut 
(be  raeeiver  appointed  in  the  apeml  proceeding,  and  aa  agaiuat 
ibe  creditoia  oX  the  corporation. 
R.  fi.,  1 10 


Thia  title  doet  not  apid;  to  an  incorporated  libr&r;  tociety,  to 
rellgiooB  corporation,  or  to  a  B^eM  sohool  or  academy,  incorpo- 
rated by  the  regents  of  the  university  or  by  the  iegUlatnre,  or 
to  a  manlcipai  or  other  political  corporation.  In  case  of  corpora- 
tions affected  by  the  proviaions  of  this  title,  and  not  having  atock- 
holden.  It  shHlI  be  sufBclent  for  the  purpoae«  of  this  titke  to  noUfy, 
name  and  refer  to  the  "  members ''  at  such  coipomtioDS  iDStead 
of  "  atockholden  "  aa  hereia  provided. 


D,mi,.=db,Gooylc 
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nrxiX  XXI. 

Proasedingv  suppleiaentax/  to  aa  executtan  kgainat  prop«xt^ 


AnWUe  1.  Pmceedlngi  t 
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%  »*M.  [\m'd.  IRBO-I    ThB  different  remsdlBii  nndar  tbU  tltl*. 

This  title  providea  for  tbree  distioct  remeilies,  as  followB: 

1.  Ad  order  made  or  a  wairaot  issued  agoiiist  a  Judgment  debtor. 

2.  Aq  order  made,  or  a.  warrant  issued  against  a  Judgment  debtor. 
after  the  issuing  ood  before  tbe  return  of  an  execution. 

3.  An  nrder,  made  after  tbc  issuing,  and  either  before  or  after  the 
-etum,  of  an  execution,  aeainsf  tbc  pti-son  who  has  property  of  th«j 
Judgment  debtor,  or  is  indebted  to  him. 

Toe  proceedings  under  subdivision  third  of  this  Bection,  may  be 
pursued  either  alone  or  aimultaneously  with  tbe  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whon 
costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
the  tame  remedies  under  this  title,  under  the  same  dreuinBtan«;es. 
M  a&a  u  ma/  be,  aa  a  judgment  creditor.    And  for  the  porDoen 
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u>  this  title,  the  partj  to  whom  such  coaU  are  awarded  Eliall  be 
deemed  a  Judeaiect  creditor,  and  the  imrty  Hgainst  wliom  thej 
are  awarded  shall   be  deeiued  a  judgiutut  debtor. 


I  X4a3.  HstBre  of  the  remedlpB.      Revlvw  ot  orilen. 
KfLcb  of  those  remedies  is  a  BDeeial  proceeding.    But  hd  order, 
made  in  the  eouree  thereof,  can  be  leviewed  only  ai  fotlowa: 

1.  An  order,  macle  bj  n  judge,  out  of  eourt,  oiay  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  iv)ia  made  [a  na  action; 
or  it,  or  the  order  of  tbe  judge  vacating  ur  modifying  it,  may  be 
vacated  or  modided,  upon  motion,  by  tbe  court  out  of  wbicb  the 
execution  was  issued. 

2.  Where  the  execution  was  isiBMcd  out  of  a  county  court,  an 
appeal  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  in  Uke  maimer,  aa  tl  the  order  waa  made  In  an 


Esther  special  proceedings  may  be  instituted  before  a  Judge 
ot  the  eoiti't.  out  ol  which,  or  the  county  judge,  the  speiilol 
county  jnuge,  or  the  special  Burrogute,  ot  Ihe  couotj-  to  whith  (he 
execution  was  iasuea:  ur  wline  it  was  utatieil  to  the  city  and 
county  ol  New  lork,  from  a  court  other  than  the  city  court  of 
that  city,  before  a  jiuitice  of  the  supreme  court  for  that  city  and 
county.  A\betc  the  execntioa  wax  isaued  out  of  a  court  other 
than  the  aiittreme  colirt,  and  it  is  shown  by  affidavit,  that  eat:h 
of  the  judges,  before  whom  the  special  proceedings  might  be  in- 
■tltated,  'as  preNcribed  by  thia  section,  is  absent  from  the  county, 
or,  for  any  reason,  unable  or  diaqualilied  to  act,  the  special  pro- 
ceediuga  may  be  instituted  befare  a  justice  of  tbe  supreme  court 
In  that  case,  if  he  does  not  reside  within  tbe  judicial  district 
embracing  tbe  county  to  whlcb  the  oxecation  waa  Issued,  the 
order  niniie  or  warrants  isaued  by  him  must  be.  returnable  to  a 
jQstiee  of  the  anprenie  court,  residing  in  that  district,  or  the 
county  judge,  ot  the  Ri)eeiut  ju<lge.  or  special  surrogate,  of  that  or 
an  adjoining  county,  as  directed  in  the  order  or  warrant.  Whwe 
the  judgment  upon  which  the  execntion  was  issued  was  recovered 
in  a  district  court  of  the  city  of  New  York,  eitlier  apecial  pro- 
ceeding shall  be  tnstitnted  before  a  Justice  of  the  city  court  of 
the  city  ef  New  York. 
0».  Twtte.,  I  tn,  amM  ;  L.  USB,  oh.  Ml ;  L.  Wt,  oh.  tn.    In  eSecc  lUy  tt,  un. 

I  B48K.  [AiB*d,  1890.]  Order  to  esamlBe  debtor  after  re- 
tmrwt  «f  ozeantlOB. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  ot  nn  execution  ai^inst  property,  Issued  upon  a  judg- 
ment, aa  prescribed  In  section  24!iS  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
aaid  section  can  be  applied  In  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidarit  or  other 
competent  written  evidence.  Is  entitled  to  an  order,  requiring 
the  delitor  nnder  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  sieclfied  'n  the 

Id..  I  3»2:  t..  IBM.  cb.  ITS.    In  ettect  Sep(>mb«r  1.  18B6.      Sm  1  'f4BB.  put. 
I  Z4Sa.  Id.)  before  return  of  exectitlon. 

At  any  time  nfler  the  isaiiinR  of  an  execution  against  properly, 

aa  prescribed  in  section  2tr^  nf  ■'•■ '    ---"  >-'--  -> — 

thereof-  the  ludgmeut  creditor,,  i 
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of  the  judgmeot,  is  entitled  to  B.n  order,  requiriag  the  judilineiit 
debtor  to  attend  and  be  examined  concemiDg  his  property,  itt  a 
time  aud  place  ip«cifled  hi  the  order. 

Co.  PiDC..   I  Z9S,   auM.    i. 

I  3487.  Witrritnt  of  Arreat  lantead  of  ov««-. 

Upon  proof  entitlinK  a  judgment  cr»lttor  to  an  order,  niider 
either  of  the  laxt  two  sectlona;  and  also  proof,  bj-  affidarit,  to 
the  aatiafactlon  of  the  jodge,  that  there  la  danger  that  tbe  judg- 
ment  debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reaaon  to  believe  that  he  has  property,  which  lie  nn- 
Jtiatly  refuses  to  apply  to  the  payment  of  the  judgment;  the 
jndKe  may,  Instead  of  makins  an  order,  issue  a  warrant  under 
hls  hand,  reciting  the  facts  ana  reqiiirlng  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  Jodge,  or  )>efoTe  anotlier  judg«,  iC 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other Judfe. 

Id,,  I  s»2,  (nbd,  4,  iia'd. 

I  S43S.  lil.r  after  tke  arder  ka«  baan  naae. 

Where  tbe  facts,  specified  in  tbe  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  toe  close  of  his  examination,  the  judge  may  iaaue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  dii^pct  the 
adjournment,  or,  If  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  nnder  tbe  order,  until  after  the 
return  of  tbe  warrant,  and  his  decision  thereupon. 

I  ataa.  Warraati  kovt  Tmoatcd,  ate. 

A  warrant.  Issued  as  prescribed  in  the  last  two  sections,  may 
be  Tacated  or  modlBed,  as  prescribed  in  section  24S3  of  tills  act, 
with  respect  to  an  order. 

I  a440.  Lndcrtakln*  mar  ha  acqnlred,  ate. 

Where  a  judgment  debtor  has  been  arrested  and  brongbt  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  In  thta 
article:  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  Is  danger  that  be  will 
leave  the  State,  or  conceal  himself,  and  that  he  hos  proi>erty, 
which  be  has  unjustly  refused  to  asply  to  the  BatisfaMion  of  the 
judgment;  the  judge  may  make  an  order,  requiriDg  him  to  give 
an  undertaking,  with  one  or  more  surctiPB,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  jndge, 
or  before  a  referee,  appointed  or  to  Ire  appointed  in  tbe  proceed- 
ings: and  that  he  will  not.  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  wbiL'h  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  It  he  falls  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prifon.  tliere  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  lo  produce  him,  from  time 
to  time,  as  required  In  the  course  of  the  proceedings, 
I  Oa  Pcoe..  part  at  |  m,  labd.  4,  im'd. 
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I  M41.  Or<cr  to  eiaMlne  perawa  karlas  proverlr,  eta., 
■f  jHd«ii*nt    debtor. 

Upon  proof,  b;  affidavit,  or  other  competent  written  evidence, 
to  the  BntlBfaction  of  the  judge,  that  an  execution  agaluat  proti- 
ertr  has  been  iaaued.  as  prescribed  in  sectioa  2458  of  this  act. 
and  eitber  that  it  has  been  returned  wholly  or  partly  uoaatla- 
fled,  or  that  it  has  not  been  returned;  and  also  that  anj  per- 
■on  or  corporation  has  perBannl  proj)erty  of  the  Judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  ia  entitled  to  an  order 
requiring  that  pcrEon  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  nt  a  time  ani!  place  speci- 
fied in  the  order.  The  judge  may,  in  his  diacretion,  require  uo- 
tice  of  the  snbHcquent  proceedings  to  be  given  to  the  Judgment 
debtor,  in  f>ueb  a  mnnner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
■cribed  in  article  second  of  this  title. 

Co.  Proc.,  I  t»4.    See  f  2IES,  )«t. 

I   244S.   Bltbar   order   BHir    r*«Blrc    BtteadA>«e  kefore   a 

An  order,  requiring  a  person  to  attend  and  be  examined,  mafle 
pursnant  to  any  provision  of  thia  article,  mast  n>qalre  hfm  so 
to  attend  and  be  examined,  either  before  tbe  judge  to  whom  the 
order  Is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  bim. 

Id..  I  SM. 

I  8448.  Heter«>ae  m^T  b«  ordered  at  aar  time. 

At  any  stage  of  the  proceedingB,  the  judge  to  whom  the  order 
Ib  returnable  may.  In  his  dlacretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
laestion  arising  l~  referred  to,  c.  referee,  designated  in  the  ardor. 
Vfaere  a  question  is  ao  referred,  tbe  referee  may  t>e  directed  to 
report  either  the  evidence  or  the  facts. 


^! 


I  S444.  Proocedlav  npoa  cxaailBaHoat  adloaraaaeat. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  wltnesc  exBmlne<3  must  be  under  oath.  A  corporation 
must  attend  by,  and  ansncr  under  the  oath  of.  an  oiRcer  thereof; 
and  the  judge  may.  in  his  discretion,  specify  tbe  officer.  Either 
party  may  be  examined  as  n  witness,  in  bis  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  tnni  ot 
an  action.  Tbe  judge  or  referee  may  adjourn  any  proceedings. 
under  this  article,  fron^^  time  to  time,  as  be  thinks  proper. 

y>.  Proc..  {|  202  and  ZM.  or  loch  pirti  tbciwf  »  nlnte  to 


I  3448.  Beferee  to  be  awora. 

Unless  the  partk-i  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  intbis  article,  must,  before  ctitei^ 
lug  upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  end  fairly  discharge  his  duty 
open  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  b^Bt  of  liis  undn^andiUK.    The  oatfa  may  be  adminiBbered 
hj  an  officiT  desii^nated  In  apction  M2  of  this  act.  and  must  be 
rciuru«d  to  the  judge,  with  the  report  or  testimony. 
Sh  I  lOie.  ante. 

I  S44«.  OPd*F  peFnltllnv  vcrmtta  lii«ek*««  to  *Br  «ekt  1* 
■hcria. 

At  anj  time  after  the  commencement  of  a  HitecinJ  proce«diiiK, 
authorized  by  this  article,  and  l>efore  the  appoiutnieat  of  a  re- 
ceirer  therein,  or  the  extension  of  a  recoiTerahip  thereto,  the 
Judge,  by  whom  the  order  or  warrant  nns  granted,  or  to  Whom 
it  is  returnable,  may,  in  his  dlsiTCtion,  u|>on  proof,  by  affidavit, 
to  his  BQtiHtBction,  that  a  iierson  or  coriffutiou  is  indebted  to  the 
judgment  debtor,  aod  u^on  such  a  notice,  giveu  to  such  persons, 
as  he  deems  just,  or  without  notice,  inake  an  order,  permittins 
the  person  or  cor|>oration,  to  pay  lo  a  sheriff,  desixnated  in  tbe 
order,  a  sum,  on  acconnt  of  the  alleged  indebted nees,  not  exoeed- 
iUK  the  Bum  which  will  satisfy  the  execution.  A  payment  thos 
made  is,  to  the  extent  ihoreof,  a  diwharf-c  of  the  indebtedneea, 
■■xeept  MB  RKsinst  a  transferee  from  the  judgment  debtor.  In 
good  faith  and  for  a  Tnluuble  con  aid  em  t  ion,  of  whose  rights  the 
person  or  corporation  had  actnal  or  coastructive  DOtice,  when  tbe 
payment  was  made. 
Cd.  Proc..  f  sea.  ani'd. 

I  244T.  Order  re«alrlmK  dellv«rr  •(  maucy  or  property  t* 
■her IK  or  receiver. 

Where  it  appears,  from  the  examination  or  testimnur  taken  in 
a  special  proceedinit  aiiihorizd  by  this  article,  thnt  the  jndgment 
debtor  has,  in  hU  iioBst-!'«ion  or  under  his  control,  money  or  other 
personal  prooerty,  belonginir  to  him;  or  thnt  one  or  more  articles 
of  personal  projierty,  capable  of  delivery,  his  rijtht  lo  tbe  pi>ssea- 
sion  whereof  is  not  aubstanfialty  disputed,  are  in  the  ponaeesion 
or  under  tbe  eonlrol  of  another  perBon;  the  jud^e,  by  whom  ih* 
order  or  warrant  iviis  granted,  or  to  whom  it  is  returnable,  may. 
in  his  diserelion,  and  upon  silch  a  notice,  giyen  to  such  pereons. 
as  he  deems  jusi,  or  without  noti<'e.  make  an  order,  diret^ting 
the  judgment  delitot*,  or  other  penmn.  immediately  to  pnv  the 
money,  or  deliver  the  articles  of  persoaal  property,  to  a  Bh^riS, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  tbe  special  proce«diiig,  and 
in  that  case  to  the  reiteiviT. 


DDtr   of  the  nberlC 


If  the  sheriff,  to  whom  money  is  paid,  or  other  property  b  de- 
livered, pursuant  to  an  order  made  as  prescribed  In  either  of  the 
Inst  two  seclidiis,  docs  not  llion  hold  an  execution  upon  the 
judgment  niliiinst  llie  property  or  Ihe  judgnirnt  debtor,  he  has 
the  same  HkIiis  nnd  powers,  and  is  subject  to  tbe  same  dnties 
and  lialiiiities.  with  resiect  to  the  money  or  property,  :is  if  the 
money  had  been  collected,  or  the  property  had  been  leried  upon 
by  him,  by  virtue  of  sticb  on  execniion;  except  as  ntharwise  %'rr- 
scrlbiil  in  the  next  section. 

Co.  Pr«.,  }  28T. 
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S«4B.  lAm'a,  1800.]  How  i»am»r  <"  pr«**rtT  >Vp1l«a  «» 
pay   the   Jadv^eBt. 

After  a  KCPlrer  has  m^d  appointed,  or  a  rocciTcmhip  haji  been 
extended  to  Ihe  special  proceeding,  the  judge  must,  by  onk>r, 
direct  the  aheriff  to  pay  toe  money  or  the  proceeds  of  tbe  pvop- 
erty,  dedncting  his  fees,  to  the  receirer;  or,  if  the  case  so  ro- 
qtliree,  to  deliver  to  tbe  receiTer  the  properly  in  hie  bande.  But 
if  it  mpearB,  to  the  anliafaclion  of  Ihe  judge,  that  an  order,  rji- 
pofDting  a  receiver  or  eilending  a  receivership,  ia  not  necessary,  fie 
ma?  by  an  order  reciting  that  fact,  direct  the  aheriff  to  apply  the 
money  bo  paid,  or  the  proceeds  of  the  projMTty  so  delivered,  upon 
an  execution  in  favor  of  the  iudgment  creditor,  issued  eittier  be- 
fore or  after  the  payment  or  delivery  lo  the  sheriff:  and  a  re- 
ceiver, appointed  pursuant  to  the  provisious  of  Ibis  article,  may, 
OD  teave  of  a  judge  having  power  to  aiooint  such  receiver,  lease 
the  real  property  that  shall  come  info  his  possessiou  for  such  time 
as  shall  be  necessary  to  realise  moneys  suSicient  to  satisfy  tbe  - 
jndffiiient,   with   interest   thereon   and   costs   of.  the   special  [iro- 

Oo.  Pure..  H  2^  ■■«■  2»B;  U   1B82.  cb.  Wt. 

I  2400.  BkIucc  to  be  paid  or  delivered  t*  Jadcmest  dak- 
tor,  etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  laat  tone  sections,  and  flfterwarda  the  special  proceeding  is 
discontinued  or  dismissed;  or  Ihe  judgment  is  satisfied,  without 
resorting  to  that  moQc>y  or  property;  or  a  balance  of  the  aon^, 
or  of  the  proceeds  of  tbe  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hiindn.  iifter  satisfying 
the  judgment,  and  the  costs  and  expounes  of  tbe  special  pro- 
eeediag:  the  Judge  must  make  an  order,  directing  the  sheriff  oi 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  bis  bands,  to  the  Judgment  dehtor.  or  to  such  other  pnson  as 
appears  to  be  entitled  thereto,  ni)on  payment  of  his  fees  and  all 
other  snms  legally  chargeable  against  the  snmi'. 

I  Z4ni.   Judge  atny    enjota  transfer,  etc..  of  vropcrir* 

The  judge  by  whom  tbe  order  or  warrant  was  granted,  or  to 
whom  it  is  re iiir liable,  niny  make  an  injunction  order,  restrain- 
ing ooy  person  or  corimration,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  ioterfereDce  with,  the  property  o(  the 
judgment  debtor,  or  the  properly  or  debl,  cont'erning  which  an^ 
person  is  required  to  attend  and  be  examined  nntil  further  di- 
rection in  Ihe  premiseB.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  institnted,  and  upon  the  saDic  papers:  or  after- 
wards, upon  an  affidavit,  eh  owing  sufficient  grounds  therefor. 
The  jndge  or  the  court  may,  as  a  condition  of  granting  an  uppll- 
cation  to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  stich  a  manner 
as  justice  requires. 

Co.  FiDC..  It  £88  apd  2M).  »i°'<l. 

I  S4SX.  Mode  at  serTtee  of  certain  ordern. 
An  injunction  order,  or  an  order  renuirine  "  (lerson  to  Attend 
and   be   eimnined.   made  as   prrpcribi'd   in   thi*   article,   must  be 
served  as  follows: 
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1.  The  orighiftl  order,  under  the  hand  of  the  jndge  rnakfns  Hi 
must  be  exhibited  to  the  person  to  l)e  served. 

2.  A  copr  thereof,  and  of  the  aUidarit  upon  which  It  waa  made, 
niDBt  be  deliTered  to  him. 

Service  upon  a  eorporation  is  sufficient  if  made  upon  an  alBcer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  n  uvm- 
mons  is  perEocallr  served  upon  the  corporation;  unless  the  oDicer 
Is  specially  deslsnated  hy  the  judge,  as  prescribed  in  sectton  2444 
of  tnis  act. 

Bucd  on  Z  B.  3.  401,  )  M  (2  Bdm.  «1T]. 

i  34S3.  B«r*loe  of  «.  ^«mi»ti 

The  sheriEF,  when  he  arrests  a  Judgmeut  debtor  bj  Tirtne  of  a 
warrant.  Issued  as  prescribed  in  this  article,  must  deliver  to  him 
a  copy  of  the  warrant,  and  of  the  affidavit  apon  which  it  waa 
granted. 

I  S4IM.  H*w  »roeee«lasa  dlae*BtlBae«  ar  aiamlaa««. 

A  special  proceeding,  Instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  Judge,  made  upon  the  application 
of  the  Jadgment  creditor.  Where  the  Jndgment  creditor  nnrea- 
sonablf  neglects  or  delays  to  proceed,  or  where  it  appeara  that  bis 
Jndgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  oi  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  Judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorised  hj  this 
article.    Where  an  order  appoiiitmg  a  receiver,  or  extending  a 

! v!_    1 —   1 _-j-     i_    .,._   -"Ufge  o(  (Jig  special  pro- 

_ji  order  specined   in  this 

I  such  a  manner  as  the  judge  deems 
proper,  to  all  iKrsons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

I  MSB.  Costs  to  JndKnent  creditor. 

The  judge  may  make  au  order  allowing  lo  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  hfs  witnesses'  fees  and  other 
disbnrsementB,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  ont  of  any 
monpy  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom 
the  (ti>ecial  proceeding  is  instituted. 

I  8406.  Id.t  to  Jadwcnt  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  tbi 
.  special  proceeding  is  instituted,  hss  been,  examined  and  prttptrtr, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  proceeding,  the  Jodxe  mar 
DUike  an  order,  allowing  him  a  like  sum  as  costa;  and  directiof 
the  payment  thereof,  within  a  time  specISed  In  the  order,  Iv 
the  judgment  creditor;  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  m  na? 
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I  Z4BT.  Dlaobedleaee  to  order)  how  vnalBked. 

A  penoD  who  refuses,  or  wltboQt  anfficient  excuie  neglects, 
to  obex  an  order  of  a  judge  or  referee,  made  punnant  to  the 
last  two  lectioila,  or  to  any  other  provision  of  thb  article,  and 
duly  ■Mved.utHJtn  him,  or  an  oral  direction,  fiven  directir  to 
him  bj  a  judge  or  referee,  in  the  course  of  the  Bpecial  proceeolDf: 
or  to  attend  befpre  a  judge  or  referee,  according  to  the  command 
of  a  Bnbpoena,  .dnlj  lerred  upon  him;  ma;  be  paidafaed  bj  tbe 
judge  or  by  tne  court  out  of  which  the  exeentlon  was  lamed, 
as  for  a  contempt. 

Co.   Fiw..  I  301.     Sn  I  300. 

I  »4BS.  [Av'd,  laei,  <8»T.]  OpOM  «rk«t  Indcneal  mm*  to 
-what  eoBMtr    (kc  esesvtioa  Most  kare  iBSoed. 

In  order  to  entitle  a  judgment-creditor  to  maintain  cither  of  the 
apecial  proceedings  authorised  by  this  article,  the  judgment  most 
baTe  been  rendered  npon  the  judgment  debtoi^B  appearajice  or  per- 
sonal service  of  the  summoua  upon  him.  for  a  fum  not  lew  than 
twentj-five  dollars  or  substituted  tterrice  of  the  nummons  npon 
him  in  accordance  with  section  four  hnndred  and  thirty-alz  of  the 
code  of  ciTil  procedure;  and  the  eieeation  must  hare  been  lisaed 
oat  of  a  coort  of  record;  and  either; 

1.  To  the  sherifC  of  the  county  where  the  JndgmeDt  debtor  has. 
at  the  time  of  the  commencement  of  the  Bpecia.1  proceedlnga.  a 
place  for  the  regular  transaction  of  btiflness  In  perscm;  or, 

Z  If  tbe  jndgmeitt  debtor  is  (hen  a  resident  or  the  state,  to  the 
■heriSF  of  the  conaty  ivhere  he  resides:  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  tbe  sheriff  of  tb* 
county  where  the  judgment-roll  is  filed  anletis  the  execution  waa 
IsKued  out  of  a  conrt  other  than  that  in  which  die  judgment  wm 
rendered,  and,  in  that  case,  to  the  iherlff  of  the  county  where  tbe 
bvjiBcrlpt  of  the  judgment  l«  filed. 

U..I«rta(|as,un'd!  L.inT.eh.lM.    IncffcetBeptl,  Ufl. 

I  SMM,  la  wkat  emiBtr  ladv^oat  <«k(*r,  his  bailor,  ota,. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  eiamined.  aa  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  Its  fafbnlf.  Is.  at  the  time  of 
the  serrice  of  the  order  upon  him,  a  rlsldpnt  of  the  State,  or 
then  bas  sn  office  within  the  State,  for  the  retralar  transaction 
of  business,  (n  person,  he  cannot  be  compMled  to  attend,  jinrsnant 
to  tbe  order,  or  to  sny  adjonrnment.  at  n  place  without  the 
county  wherein  his  residence  or  place  of  boslnees  ta  situated. 

Id..  I  SM. 

I  34flO.  {ADt'4,  ISSl.]  no  person  exoased  froB  answorlas 
oa  tks  vroaad  of  traad. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  qnei- 
tlon,  on  the  ground  that  his  examination  will  tend  to  convict  him 
of  tbe  comntissiou  of  a  fraud;  or  to  prove  that  he  has  been  a 
party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  dlspodltlon  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  aedinst  the  jnag- 
ment  creditor,  or  a  receiver  appointed  or  to  be  appointed  In  ths 
■pedal  proceeding,  to  hold  property,  derived  from  or  through  tho 
ii^dgment  debtor,  or  to  he  discharged  from  the  payment  Of  ft 
<tU  which  WAS  doe  to  the  Judgment  debtor,  or  to  R  person  lo 

en 
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bia  behalf.  Bat  an  uuner  cannot  be  used,  u  evidence  ualnct 
tbe  p^rvon  so  aosweriiiK  in  a  criminal  action  or  cruninal 
proceeding. 

Co.  Proc^  I  xu,  un'd. 

I  S4in.  IAW<,  t9O0.]  Proe«*«l>«B  wkere  Jnd«H«Bt  I* 
aCBlBBl  Joint  «rbt*rB. 

Wliere  the  eiecutioo  was  issued  as  prescribed  in  sePtioo  nine- 
.teen  hundred  and  thirty-four  or  section  nineteen  hundred  and 
fortf-oue  of  this  act.  a  debt  due  to.  or  other  personal  property 
owned  by.  one  or  more  of  the  defeDilantx  not  summoned,  jolntly 
witb  the  defendantti  summoned,  or  with  any  of  them,  nlay  b« 
iwnebed  br  a  spe<4al  proeeedioK.  inxtituted  as  prescribed  in  thia 
article,   sad   tonaded  upon  the  judgment. 

td..  I  IM.  am-d.  8«  I  1STI,  niile.  U  l»0O.  eh.  2tT.  m  eSHt  Sept.  I, 
IMO. 

r  Indse  but  *e 


— „.  instituted  as  prescrtbed  in  this  nrlicic:  aud  the  judse  before 
whom  it  ia  continued,  as  prescribed  In  either  of  those  sections,   . 
Is  deemed   to   be   the  iudge   to   whom   so   order   or   tvnrrant   ia 
retaraable.  Cor  the  purpose  of  an;  proTision  of  tbia  or  the  next 

I  SAKt,  rAm'd.     DWA.')    Coaea    nlierF    4Mh    ehnpter    la   not 
arVUvBMei  -whmt  property  aasnot  be  rcaeked. 

This  article  does  not  apply  where  Ihp  jiiiJt;uient  di>btor  is  s 
corporation  created  by  or  under  the  Inwa  of  the  Stnte,  or  a 
foreifcn  corporation  specified  in  section  1S12  of  this  net.  oicept 
In  thoae  nclions  or  tipccini  proceedinsg  liroiiRht  by  or  oRainst  tbe 
peoplp  of  the  Stale.  Nor  docs  it  nntboHie  the  sriznre  of,  or  other 
interference  with,  any  property  which  Is  exprensly  exempt  by 
law  from  levy  and  sale  Iiy  virtue  of  an  execiiliaD:  or  any  money, 
IbliiK  in  action,  or  other  property,  held  in  IrtiKt  for  n  jii3enieTit 
debtor,  where  the  trust  b.is  been  crented  b.v,  or  the  fnnil  bo  held 
In  trust  has  proceeded  from  fl  person  other  thnn  fbe  judgment 
debtor;  or  the  carniiKfii  of  the  jndcment  debtor  for  his  p"n>otial 
serviees.  rendered  within  si^ttv  days,  next  before  the  InsHtntten 
of  the  apeelnl  oroceedinc;  when  It  Is  made  to  appesr.  by  bia 
oath  or  ntherwinp.  thnt  thnsc  enrnines  nre  necessniV  for  the  DM 
of  a  family,  wholly  or  partly  supported  by  his  labor. 
L.  uaa,  eta.  se.  sm  i  isn;  tu  k.  i  ist. 

•IS 
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ABTICLB  BBOOHD. 

The  reviver. 

!.  34<*.  Wben  iDd  bow   reMWer   mar   ba  appulnCsd. 

2M6!  UDir  one    reoelTer  to  be  appointed.    Fanoer  iMelTeiflhlp  aaj  ba 

34eT.  Onlsr  to  be  Oled  SDd  i«<»r(led. 

24BD!  Bout  twgK^ai't  Htle  lo  penouil  property  utended  br  reUtton. 
24T0,  CoaDlj  clerk  to  tecord  oidera,   etc.;  penaltj  lor  ueilect. 
Mil.  Becelnr  to  ba   iBtiJeR  t»  cootvol  ot  coort. 


At  mnj  time  after  making  ao  order,  requiring  the  jodgment 
debtor,  or  an;  other  person,  to  attend  and  be  examined,  or  ItnoiiiK 
»  warrant  as  prescribed  in  article  first  of  this  title,  the  judge 
to  wbom  tbe  oiiler  or  warmnt  is  retnrnabie  may  mak(^  an  order, 
appolntini;  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  dnys"  notice  of  the  applicntion  tor  (hp  order  appoint- 
io|i  s  receiTer,  must  be  Kiven  persoTioIly  to  the  judgment  debtor, 
nnleaa  the  Jiidge  is  Hatiafied  thnt  he  ennnot.  with  reasonable  dfH- 
irenee,  be  foimd  within  the  State;  Id  which  case,  the  order  ninat 
recite  that  fact,  and  may  dispense  with  notioe.  or  tnaj  direct 
notice  to  be  siT'en  in  any  manner  which  the  judge  thlnke  proper. 
Bnt  where  the  order  to  Attend  and  be  cunmined,  or  the  warrant, 
has  been  served  tipon  the  judcment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  cIob»  of  tha 
examination,  without  further  notice  to  him. 


I  X4aB.  notice  to  atber  eredlton. 

The  judge  must  aBcertain.  it  prflctioable,  by  the  oath  of  the 
lodgment  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  nn  prescribed  in  article  first  ot  this 
title,  is  pending  against  the  ju'lginent  debtor.  If  either  is  pending, 
and  a  receiver  hns  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
■e<]uent  proceedings  respecting  ihe  receivership,  must  be  given, 
in  aiich  a  manner  as  the  judge  directs,  to  the  judgment  CKditor 
prosecuting  it. 

Id.,  part  «t  I  sae. 

%  a4ao.  ObIt  eae  re«ptTer  ««  fee  appsfnted.  F«pa>er  r*!- 
««lTCraklp  mar  lie  extended- 
Only  one  receiver  of  the  properly  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge.  Instead  of  ranking  the  order  preBcribed  in  the 
last  section  but  one,  roust  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  JudginPnt  creditor  the  same  rights  as  it  a  receiver  wao 
then  appointed  upon  his  HDplication:  including  Ihe  right  to  apply 
to  the  conrt  to  control,  direct,  or  remove  Ihe  receiver,  or  to  anb- 
ordinate  the  proceedings  in  or  bv  which  the  receiver  WW 
appointed,  to  tboae  taken  under  his  judgment. 

IL,  put  ol  I  SB8.    See  Rolre  84  ma  86. 
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I  3467.  OFUcr  to  be  ai«d  amd  reeoEdcd. 

An  order  appointing  &  receiver,  or  extending  a  receivexBh^ 
muBt  be  tiled  in  the  office  of  the  clerk  of  the  county,  wherein 
the  jadgment-roll  in  the  action  is  filed;  or,  if  the  Bpecinl  pro- 
cceding  ia  founded  upon  an  eiecutiou  Issued  out  oC  a  conrt. 
other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  traDecrl[tt  of  the 
judgment  la  filed. 

Ol>.  Pkk..   part  or  |  29S. 

I  2408.  When  propeFtr  ■■  Teated  Ib  recal-rer. 

The  property  of  the  judgment  debtor  ii  Tested  lo  a  receiT«', 
who  has  duly  qaallfied,  froiD  the  time  of  filing  the  order  apptdat- 
ing  hiv,  or  extending  fals  receivership,  as  the  caae  may  be; 
■ubject  to  the  following  exceptions; 

1.  Real  property  is  vested  in  the  receiver,  only  trotn  the  line 
when  the  order,  or  a  certified  copy  thereof,  aa  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  sitoated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
ia  filed,  resides  in  annther  county  of  the  State,  his  personal  prop- 
erty is  Tested  in  the  receiver  only  from  the  time  when  a  cow 
of  the  order,  certified  by  the  c1i>rk  in  whose  otBce  it  is  recorded, 
is  filed  with  the  clerk  of  tlio  county  where  he  resides. 

M.,   I   3M. 

I  2460.  How  reoelver'a  title  to  »erBoii>l  pvopertr  «■- 
tended  by  felatLon. 

Where  the  receiver's  title  to  persouul  jiroperty  hai  beeone 
Tested,  as  prcscrihed  in  tlie  lust  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  Judgment  creditor  in  whose 
behalf  the  special  nrooeedlng  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  examined,  or  a  warrnnt,  reti'iiring  the  sheriff  to  arrest 
him.  and  bring  him  before  the  judge,  has  been  served,  before  the 

appointment  of  the  receiver,  or  the  extension  of  the  r — ' ""'" 

the  receiver's  title  extends  buck,   r "-   '—•--■-  " 

property  of  the  Judgment  debtor,  i 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  spedfied 
In  the  foregoing  subdivision,  bnt  an  order  has  been  made,  requir- 
ing a  jierson  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  dne,  to  the  judgment  debtor,  the  recelVer*s 
title  extends  to  the  penionftl  property  belonging  to  the  jndfrment 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
perion  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order:  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

8.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiTer  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  persona!  property  of  the  jndg- 
meat  debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
preierlhing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  Judiraeut 
creditor  innst  be  adopted. 

D.  [Added,  iBsa.]  No  perMu  shall  be  appolpted  a  reeelrtt  bi 
tbia  6Utt«  who  Is  not  a  restdeot  tbermf,  nor  ri»U  w  pecMa 

on 
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continue  to  net  at  receiver  after  he  ceasefl  to  be  a.  resident  thereof, 
Knd  the  jndgment  creditor  may  ftppl;  to  the  court  or  indg«  that 
appointed  such  receirer,  within  thirty  da^B  after  said  receiver 
-  cesHee  to  be  a  re«ldeDt  o(  this  State,  for  the  appolntmetit  of  another 
person  In  his  place,  upon  hu^  notice  to  the  persona  Intereated 
aa  the  conrt  or  Judge  may  direct. 

But  this  section  does  not  afFect  the  titie  of  a  purchaser  in  food 
faith,  without  notice,  and  lor  a  valuable  consider ati«n;  or  the 
payment  of  a  debt  In  20od  faith,  and  without  notice. 

I  34T0L  Coamtr  alcvk  («  reaard  ordm-B,  etci  vea^ltr  for 

Each  conutr  clerk  tnnst  keep  in  his  office  a  boob.  Indexed  to 
the  name*  of  the  indpnent  debtors,  stjled  "  tMMk  of  ordMB  ap- 
pointing receivers  of  jodgment  debtota".  A  oDnnty  cterk,  in  whose 
o^ce  an  order  or  a  certified  cop7  of  an  oruer  is  blco,  as  pre- 
scribed in  section  2467  or  section  246S  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  aod,  as  aoon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
mtist  a\aa,  npon  request,  fimiisb  forthwith  to  any  P^rty  or  per- 
son iuterested,  one  or  more  certilied  copies  thereof.  For  each 
omissian  to  comply  with  any  provision  of  this  ttection.  a  conatj' 
derk  forf^ta.  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damaxM  snstamed  by  reason  of  the 
•mission. 

On.  Pnt..  I  B8.    Sn  H  I34T  ibA  IMS.  alitc, 

1  34TI.  RMielTcr  to  be  sakjeot  to  ooBtml  at  emict. 

A  receiver,  appointed  an  prescribed  in  this  nrtlcle,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  ezeeation 
was  Issued.  Where  an  order  has  been  made,  extending  a  reoelvei- 
dtip  to  a  special  proeeedinir  fonnded  noon  a  snbseqoent  Judg- 
ment the  control  over,  and  direction  of.  the  receiver,  with  respeet 
tn  that  Judgment,  remain  in  the  court  to  whose  contr?!  aiid  direc- 
tion be  WM  oriKioallr  subject. 

See  RolM  TT,  TB.  STK 
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B<e.  MT1>.  Dellveir  ot  booki   bdiI  papen,   boir  nfamd. 
I  S«n«.  [Added,  1888.]     DeUT«i7  of  booba  and 


A  public  officer  may  dcnuitid  Irooi  auf  pcrsoii  in  nbose  p<w- 
gesBlon  thej  may  be,  a  deliTery  to  Biich  offlcer  of  the  boota  sud 
papers  belonging  or  appertaiDiog  to  such  oltic«!.  If  such  doninnd 
(■  retuaed,  inch  Officer  maj  muke  complaint  thereof  to  any  jus- 
tice of  the  Bupreme  court  of  the  rilatrict,  or  to  thi;  county  Judne 
ot   the   counly   in   which   the   person   refuaiog   reaiileH.    If   »uch 

imtice  or  jndge  be  gntiafied  that  such  hooka  or  pupera  are  with- 
irid,  he  ihall  grant  an  order  directing  the  person  refusioK  tn 
Bbow  canae  before  him  at  a  time  apecifJecl  therein,  why  he  ahould 
not  deliver  the  aaiue.  At  such  tinjp,  or  nt  any  timB  to  which  the 
matter  mny  be  adjonrned.  on  proof  of  the  due  aervipe  of  the 
order,  aiich  Joatlce  or  Judge  ehall  proceed  to  Inqnlre  into  the 
drcnmatancea.  If  the  neraon  charitod  with  witbhohliuK  anch 
books  or  papera  makes  alnclaTit  before  aacb  jnatice  or  jndKc  that 
h«  boa  delivered  to  the  officer  all  booha  and  nnpers  in  bia  cuatody 
which,  within  hie  knowledge,  or  to  his  belief  belong  or  apper- 
talu  thereto,  auch  proceedinca  before  such  justice  or  Jndge  Mtall 
cease,  and  aiich  peraon  be  ilisch urged.  If  the  perKoii  comilained 
agaioit  shall  not  make  aucli  oath,  and  it  appeara  that  any  anoh 
booka  or  papers  are  withheld  by  bini.  such  justice  or  judge  ehall 
commit  him  to  the  county  jnil  until  be  delivers  such  books  and 
papera.  or  is  othernisc  discharged  according  to  lew.  On  such 
commitment,  auch  juatice  or  jndgc.  if  required  by  the  compluin- 
ant.  ahaii  also  issue  his  warrant  directed  to  nny_  sherltT  or  con- 
stable, commanding  him  to  senrch.  In  the  daytime,  the  plaren 
designated  tberein,  for  Kueh  Iwifks  and  pnoers,  nnd  to  bring  them 
before  such  Jualice  or  jndee.  If  any  auch  books  anjl  nnpera  ar* 
brought  before  hira  by  virtue  of  such  warrant,  he  abnll  deter- 
mine whether  they  appertain  to  such  office,  and  it  so  shall  cause 
them  to  be  delivered  to  the  complainant. 
L.  IBH.  tt.  178.  „, 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  Therein. 

TITLK      L-OmaluUnn,  JiHudlettaa,  i 

PoUd.i,    lail    DlHlillltlai   oi    mn   sariii«Bi 

or  [h«  Cooii.    XI>c«ll>ngoiis FroiIdoBI. 
mXX     ll.—  FrOTlalaiiBelatlninsncralljtnthiPrortiHlligi  In  BamvatM* 

U«art«,  and  to  ApiksIh  Iroa  thoiB  Conrlk 
TITLE  UL— flrJatlB*  ibiI   Bmklni  Prabrttfv,    i;>tt«n   TtrtHieiUrT,    ui 

Lelttraor  IdmlulatrUIoii.    F*nl|B  ffllli)  lacUlarr  bttan. 
TITLE    IT.— FrorrH  I  PCD  brnr  i^lnat  ■■  Ri'rnlor  or  idalBiiEralsr,  Toich- 

iBg  ttaF  AdBlBlrtritlon  buiI  «ttU«Bi«Bl  of  tka  KiMte. 
TITLE     T^Dlipnultl.B  uf  tKe  DscerlfnCi  B«l  PropcrlT,  for  th*  PtiBMBt  of 

iyVl>t»>iiilFaii«r»lEipFiitn.   Blitribmioaor"--" '- 

TITLE   TI.—  ProTlilaBi  KolatlBg  to  a  TsitBrncBlar;  Traitw. 
TITLB  Til.— FroTliloni  Belaling  to  a  daardlaB. 
TITLE  L 

Org^aniBatioa.  JuriBdiction,  and  powera  of  tlis  court.  Dntiea, 

powers,  and  disabilities  of  the  surrogate,  (uid  the  0~ 

of  the  court.    Hiecellaneous  proTiaio~~ 


FIRST. 

JvriadicHoti  of  the  court,  and  authority  of  the  turrogtUe, 

S«.  21T2.  Ocnn-Il  lartBdlctlon  of  inrrogale'*  toan. 

an*.  JurlHllctlaB  Bot  lout   bf  Attvel    In   rpinri]. 
24TG,  BVect  of  a»rgl«p  of  jurJiidlctlan. 

3*n.  Conr^™"t"<»«.^i°>"""  -'   >—.  "-  "■•.-.   ^...r..^... 
24TN.  Jurit 
24TS.  JorU 
24S0.  Id.; 

348i;  AwlTfsiton'^f  cfiopwr^^MnaVmStloii  of  previDna  arta. 

I  2473.  Gea«r«l  jBrladletlon  at  rmrrosale'a  ooort. 

Each  surroinite  muet  hold,  within  his  poiintv,  a  conrt,  which' 
has,  io  addition  to  the  powprs  conferred  upon  it,  or  apon  the 
snrrwate,  by  special  provision  of  Inn*.  Jnriwlirtion,  iih  rollowi: 

1.  To  take  the  proof  of  wIIIh;  to  ndniLt  w-ills  in  pmbatp;  to  re- 
Toke  the  probate  thereot;  and  to  Inki'  and  revoke  probate  of 
heirship. 

2.  To  frrant  and  revoke  letters  teHtnnipnlnry  and  lelters  of  ad- 
ministration, and  to  apimint  a  Kiiccessor  in  place  of  a  person 
irboBe  letters  have  been  revoked. 

3.  To  direct  nnd  control  the  eondnet.  and  Bettle  the  Bccoanta, 
of  eiecutors,  niiministrators.  nnd  tentnmeiitnrr  truiitees;  to  re- 
moye  teetatnentary  frusteea.  nnd  to  iijpoint  a  iuccessor  in  plus 
of  a  testamentary  trustee  so  renioved. 
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4,  To  enforce  the  paymeiit  of  debU  and  tc^cios;  the  distribu- 
tion of  the  eHtates  of  decedents:  and  the  psf  ment  or  deliyerj:,  b7 
exccutoni,  adminiBtratore,  and  testament  a  r;  trust(^>B,  of  moarj 
or  other  property  in  their  poeaeitBion,  belocginK  to  the  estate. 

5.  To  direot  the  dispoaitlon  of  real  property,  and  interests  in 
real  proper!}',  of  decedenla.  for  the  payment  of  their  debta  and 
fnneral  psiwohps,  and  the  diopoKition  of  thp  prooeeda  thereof. 

II.  To  ndminiRter  juslice.  in  all  matters  relating  to  the  alTairs 
of  decpdeiiU,  aocordinK  to  the  provinionn  of  the  tttatiitex  relatinit 
thereto. 

7.  To  appoint  and  remove  guardlsna  for  infanta;  to  compel  the 
payment  and  delivery  by  them  of  money  or  other  property  be- 
ioniniw  (o  their  varda:  nnd,  in  the  P«Hes  HiHi-Ially  urencrihed  by 
law,  to  direct  and  control  their  conduct,  and  aettle  their  account*. 

.H.    [Added.  IWW.]    To  nettle  the  arraunts  of  a  father,  mother 
«r   other   relative   having   the    riRhtH,    powers    and    iluties    of    a 
Knardian  in  socage,  and  to  compel  the  payment  and  delivery   of 
money  or  other  property  belonging  to  the  ward. 
[New.]    L.UOB,ch.w;.    InaOSctSfipt.  I.  IBOS. 


3  R.  H.  220.  i  1  iS  Kdm.  smi:  alw  L.  Itnt.  oli.  MT  (9  Rin.  SM). 

f  2473.  PrrDDiBpllaD  at  Jarliidlctliia. 

Where  the  Juritidli'tion  of  a  Hiirrognte's  conrt  to  make,  in  a 
rase  HpecUied  In  the  lust  nei-tlon,  a  decree  or  other  detemiinntion. 
in  drawn  in  question  collaterally,  and  the  necessary  partii-s  wt-r^ 
duly  cited  or  appeared,  tbe  JuriiHlL-tion  in  presumptively,  nud.  in 
the  aliHence  of  fraud  or  collusion,  conclusively,  eslabliabed.  by 
an  allegation  of  the  jurisdictional  facts,  contained  in  a  writtifn 
IH'tilion  or  answer,  duly  verified,  used  in  the  snrrognte'x  <imrt 
Th. '   '       '■    ■  ■  -     ■ 


t  2474.   JnrlMllctlon  a*t  lost  by  detect  ta  reoord. 

The  siirrogtite's  court  obtains  jnriBdiction  in  cvecj'  case  by  the 
c.'iiKtence  of  Ihe  jurisdictional  fact*  prencribed  by  Htatule,  simI 
by  Ihe  citation  or  apjiearance  of  the  neceasary  parties.  An  ob- 
ji'i'liou  to  a  ilei-ree  or  other  determt nation,  fnanded  upon  an 
oiiiisHion  therein,  or  in  the  papers  upon  which  it  waH  foniided. 
of  the  ret-ital  or  proof  of  jny  fact  ni'ci'ssary  lo  jurisdiction,  which 
actually  esisted,  or  the  failure  to  lake  any  Intermediate  priv 
leeilinK.  required  by  law  to  be  token,  is  available  only  upon 
appeal.  But,  for  the  better  protection  of  any  party,  or  other 
IH'nxm  interoHted.  Ihe  surmgate'n  cimrt  may.  in  its  discTetion. 
iillnw  Ruch  a  defec'  to  be  supplied  by  ameodmeBt. 

I..  1MW.  rb.  2m.  I  1  a  exm.  4a^i^  l.  mn.  ^h.  see.  f  i.  nnd  l.  ihts.  rk.  m 
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I  >4n.  BCcvt  •!  exerolae  of  JarUUctlAn. 

Jurisdiction,  once  dnlT  exercised-  orer  any  matter,  by  a  Kurrn- 
gBt«'t  court,  exclndes  the  Bubsequent  eierctHC  of  JtirlsdictloD  by 
another  Burrogate's  court,  over  the  same  matter,  and  all  Its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  fTuardian  has  been  duly  appointed  by.  or  letlera  teHtameatary 
nr  of  administration  haTe  been  dnly  issned  from,  or  any  other 
HpeHal  proceedlnft  has  been  duly  commenced  in.  a  nurmgnle'H 
i-onrt  havloK  jurisdicHon,  all  further  proceedinfis.  to  l>e  taken  in 
a  Hurrngate's  court,  with  respect  to  the  same  estate  or  matter. 
iiiimf  be  taken  In  the  same  conrt. 

2  R.  8.  22Z.  I  13  a  mm,  232):  1  B.  S.  SI.  I  28  (Z  Bdm.  HI):  S  R.  ».  IIT, 
124  IS  8dm.  131). 

i   S4T«.  Bselaalvr  Jarl ■diction. 

The  BUrrogste'a  coart  of  each  county  has  jurisdiction,  exclusive 
of  every  other  aurrogate'a  court,  to  talie  the  proof  of  a  will,  uiid 
to  Kraut  letters  testMnentary  therekipon,  or  to  graut  letters  of 
■dminiatratioD,   as  the  case  retiuir^H,   in   either  of  the  rolloninic 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,   whether  hiti  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
wlthia  that  county,  leaving  personal  pr(4)erty  within  the  State, 
or  leaving  personal  properly  which  haa,  since  hia  death,  come 
into  the  State,  and  remains  anadministered. 

3.  Where  the  decedent,  not  beiCK  a  resident  of  the  State,  died 
without  the  State,  leaving  pergonal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  has.  since  bis 
death,  come  into  that  county,  and  no  other,  and  remains  unad- 
ministered. 

4.  Where  the  decedent  waa  not.  at  the  time  of  hia  deatii,  a 
realdent  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
ffir  a  srant  of  letters  of  administration,  under  subdivision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
mart:  but  real  property  of  the  decedent,  to  which  the  will  relates. 
or  n-faich  la  subject  to  diaposition  under  title  iifth  of  Ihis  chapter, 
is  sitnated  within  that  county,  and  no  other. 

2  B.  8.  TS.  I  28  <3  Xdm.  T»:  [..  1S3T.  fb.  4fl0.  I  1  <4  Kdm.  *»)■    Sm  |  tSOS. 

I    X4TT.  Coacarrenl   jDrladlctlon    at  4w«    or  more   sarro- 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into  two  or  more  counties,  under  the  circuni stances  specified  In 
■nbdirialon  third  of  the  last  section;  or  real  properly  of  the  dece- 
dent iH  aitnated  in  two  or  more 'counties,  under  the  c' 


specified  in  subdivision  fourth  of  the  last  section;  the  surrogal 


eonrts  of  those  counties  have  concurrent  jurisdiction. 
of  every  otlier  surrogate's  court,  to  take  the  proof  i)f  the  will 
and  grant  letters  tenlamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  esse  requires.  But  where  a  petition  for 
probate  of  a  will,  or  (or  letters  of  administration,  has  been  duly 
filed  in  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  Jnrisdictloii  of  that  court  excludes  that  of  the  other. 
Id.,  I  M,  mm-A 
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IX4T8.  Jarisdletlon,  kcnr  nffectMl  by  loealllT  •'  ««t>t«- 
'or  the  purpoee  of  coDferring  jurisdiction  upon  a  surrocate'B 
<Kinrt,  B  debt,  otrlog  to  a  dcceileiil  by  a  rcijidtnt  of  the  bttite,  is 
regarded  as  |>ersoual  property',  situali'd  wiUiiu  the  couDty  where 
the  debtor,  or  either  of  two  or  moro  joint  debtors,  resides:  and 
a  debt,  owiug  to  him  by  a  domeaLie  corporation,  is  regarded  as 
perBoniil  property,  Hitualed  within  the  county  where  the  iirincipal 
office  of  Ibe  oorporatiou  is  luttiated.  But  the  foresoiuK  proT,'-'- 
doea  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  i 
or  other  inatTument  for  thr  payment  of  money  only,  in  tennf 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  debt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreiim  or  a  domentic  (Eoveniment.  State,  county,  public 
officer,  association,  or  corporation,  is,  (or  the  purpose  of  so  con- 
ferring  jurisdiction,  rcRarded  ns  perHonal  property,  at  the  plniv 
where  the  bond,  note,  or  other  mstrumpnt  is,  either  within  or 
without  the  State. 

t    >4T9.   (Aln'd.    IMK3.]       JnrtHllctlOB    In    aew    »r    Bl««rv« 

Where  a  new  county  has  bwn  heretofore,  or  is  hereafter 
erected,  or  territory  hna  been  heretofore,  or  Is  hereafter  tram- 
ferred  from  one  county  lo  another,  the  Juriadiction  of  the  aarro- 
gate'R  court  of  each  of  the  counties  affected  thereby,  to  take  tiie 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred,  aa  the 
case  may  be,  which  detenninen  jurisdiction.  If.  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of' the  territory,  letter* 
bare  been  granted,  npou  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surrogate's  court  from  which  tbej 
were  isaued,  bos  excluaive  juried i<'tiun  of  the  estate,  and  of  all 
matters  Incidental  thereto:  and  if  the  place  where  the  decedent 
died  or  resided  is  embraced  within  another  coont.T,  certified  copiea 
of  any  papers  or  prnceedingf.  filed,  entered,  or  recorded  in  the 
surrogate's  cntirt  thereof,  mnst  be  furnlnhed.  oa  the  paym^it  of 
the  fees  therefor,  by  the  jifotier  officer,  to  any  peraon  interested 
in  the  entitle:  and.  upon  the  lattcr's  re<iucat  and  payment  of  the 
fees  therefor,  the  proper  ntflcer  of  the  conrt  so  having  jurisdiction 
mast  file,  enter,  or  rc'cord  the  same,  in  like  manner  and  with  like 
effect  aa  the  originals.  Where  tlie  ietlers  were  granted  upon  any 
ground,  other  than  the  deccd'.'nt's  death  or  residence  within  the 
county,  the  jurisdiction  of  the  court  from  which  they  were  issned, 
remains  onaffectcd  by  any  change  in  the  territorial  limlta  of  it* 
eounty. 

L.  ISTO,  eta.  20,  ||  1  an<1  Z  a  Earn.  Kai:  U  IM(3,  ei.  Bfl. 

I  248A.  Id. I  Imnafer  of  proevedlnam  to  proper  «*ii>tT- 

A  special  proceeding  pending  In  n  surrogate's  court,  whose  inrls- 
dlotion  to  entertain  the  same  is  taken  away  by  the  proviiiona  of 
the  last  section,  or  in  eon  sen  11  en  ce  of  the  erection  of  a  new 
county,  or  the  alteration  of  the  territorial  limits  of  a  county, 
after  this  net  takes  effect,  most  he  transferred,  by  order  of  the 
court  In  which  it  is  pending,  to  the  surrogate's  conrt  hafing 
jurisdiction:  and  the  latter  court  hns  the  same  jurledictlon, 
power,  and  authority  with  respect  thereto,  which  the  formfT 
court  would  have  bad,  if  the  territorial  limits  of  ita  countj  had 
not  been  changed. 


080 
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I  2481.  iMcKlcBlal  powers  «t  tbe  ■■rrosKt*. 

A  BurrOKate,  in  coart  or  out  of  court,  as  the  case  reqairea,  hu* 

1.  To  issue  citations  to  parties,  In  an;  matter  within  the  JutIb- 
diction  of  his  court;  and,  In  a  case  prescribed  by  Inw,  to  compel 
the  attendance  of  a  par^-. 

2.  To  adjourn,  from  time  to  timt>,  a  hearing  or  other  proosediuR 
in  his  court;  and  where  all  persona  i*ho  are  nciVKforj-  parties 
have  not  been  cited  or  notified,  and  citation  or  notici'  bus  not 
been  waived  by  appearance  or  otherwise,  it  is  bis  duty,  Iwfore 
proceeding  further,  so  to  adjourn  the  some,  and  to  issue  a  sup- 
plemental citation,  or  require  the  petitioner  to  give  an  additional 
notice,  as  may  he  neceBaary. 

a.  To  issue,  under  the  seal  of  the  conrt,  a  Hubpoena,  reguJrinK 
the  attendance  of  a  witness,  reshlinii  or  hein^  in  aoy  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  sn  inquiry  pending 
in  the  court 

4.  To  eajolD,  by  order,  an  execntor,  admiuiHtrator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  adminiRtrator,  testa- 
mentary trustee,  or  guardian,  Buhjoct  to  the  Jurisilicfion  of  hia 
court,  to  perform  any  duty  iiiiposed  upon  him,  by  atatute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

8,  To  open,  vacate,  modify,  or  Bet  Bsicle,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  hiR  iHiurt;  or  to  grant  a  new 
trial  OF  a  new  hearing  for  fraud,  newly  dlscovertid  evidence. 
clericaJ  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exerciseil  only  in  a  lilie  cas«  and  in  the 
same  mntiner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  seme  powers.  Upon  an  npjieai  from  a  determina- 
tion of  the  surrogate,  made  npon  an  application  ]>ur8uaut  to  this 
subdivision,  the  general  term  of  the  Rupreuie  court  hsa  the  same 
power  ax  the  surrogate;  and  hin  determination  must  be  reviewedi  ' 
as  if  an  original  application  waa  made  to  that  term. 

7.  To  punish  any  pi-rson  fi)r  n  contempt  nf  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expn-ssly  prescribed  by  law 
that  ft  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  iilie  manner. 

8.  Subject  to  the  proTisions  of  law,  relating  to  the  diaqualifi- 
tion  of  a  judge  in  certain  cases,  to  i-ompiete  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

9.  To  coniplele,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  ail  records  of  paiiers,  left 


caniplett 
10.  To  e 


exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remHining  therein. 

11.  With  respect  to  any  mnlter  not  expressly  provided  for  in 
the  foregoing  subiUvisiona  of  this  section,  to  proceed,  in  all  mat-' 
ters  subject  to  the  cognisance  of  his  court,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  commoo  law. 
jnriBdictloD  of  auch  matters,  e;<cept  as  otherwise  preBcribed  by 
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t  24tt3.    [Am'd,   18&S.]      Application  of  ehupteri  eoBflrmm- 

Bach  proviKioD  ot  this  chapter,  relating  to  the  lurbidictioii  of 
the  fluriroKQt^'H  court,  to  take  the  proof  ot  a  will,  and  to  sraat 
letters  tiJatameDtary  or  letteni  of  adDiinistratioD,  or  regulatinK 
the  tDod^  of  proceediag  In  any  matter  cotinected  with  the  estate 
of  a  decedent,  applies,  aoleaa  otherwiae  elpretialf  declared  therein. 
whether  the  will  wan  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  Alt  acts  hitherto  nf  aarrogates  and 
officera  acting  as  such  in  complctinK  bj  oertifyinic  in  their  own 
names  an;  uncertilied  willa.  and  hj  aigniOB  and  oertifTtng  in 
their  own  names,  the  unBigned  and  uncertified  records  of  willa 
and  of  other  proofs  and  en  n  mi  nations  taken  in  the  proceedings 
of  probate  thereof,  before  tbetr  prpdecessors  in  offlce,  are  hereby 
coDfirnied  and  declared  to  be  valid  and  in  full  cinnidiKDce  with 
the  pre-existing  statutory  requirementa. 

L.  I8B3,  «b.  «».  ___ 


D,mi,.=db,Gooylc 
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ABTICI^  8B0OND. 

Oeaeral  dutia  and  diaabUilies  of  the  mtrogateor  temporary 
mrrogaU. 

Sec.  ZiS3.  EhirrogBte   and  ■ollng  lumcatB;   tbtlr  olHcUl  deMCD*ttPi>*- 


n  dliQuIUled. 

-    — *- —  objection  mnBt  be  telm. 

«  pmerrediiDil  bondi  Bled. 


««slKiuUaBa. 

'  Where  the  oounty  judge'  is  also  ■urTogiite,  he  mar  be  defllBii>,ted,' 
in  aiaj  paper  or  proceeding  reUtlQg  to  the  office  of  surrc^ate,  aa 
the  nuTOKate  of  the  county,  without  any  addition  referrinB  to 
hia  office  as  count?  judge.  A  local  officer  elected,  as  prescribed 
In  the  . constitution,  to  dischHrge  the  duties  of  surrogate,  or  of 
muntr  Judge  and  aurrogate,  ia  detignated  in  this  act,  and,  when 
acting  as  aurrogate,  maj  be  deaignated  as  the  "  apedal  earrogate" 


of  hia  count)'.  Where  an  officer,  other  than  the  surrogate,  acta 
ns  lurrogate  In  a  case  i»«Bcrlbed  by  law,  he  mugt  be  designated 
l^  hie  official  title,  with  the  addition  of  the  words,  "  and  acting 
aurrogate."    ""> 

K  IBCt,   dl.~  048  <1   Edm.  IHW):   1^    ISTl,   Ell.  BOB.   I   T   (S  Edm.   214). 

I  M84.   FAn'«,   ises.]     TKoaaor  or  diaafellitri  Who  to  not 

Where  in  any  county,  eicept  New  York,  the  office  of  anrrogat* 
la  Tacant:  or  the  inrrogate  ii  disabled  by  reason  of  slckneta. 
■bBence.  or  lunacy,  and  special  provision  is  not  made  by  law  for 
ttie  diacharge  of  the  duties  of  hia  office  in  that  contingency:  the 
datiea  of  hia  office  must  be  discharged  until  the  vacancy  is  filled 
or  the  dtsabtlity  ceases,  aa  follows: 

1.  By  the  special  snrrogate. 

2.  If  there  Is  no  special  surrognte.  or  he  Is  in  like  manner 
disabled,  or  ia  precluded  or  disqualified,  by  the  special  eonnty 
Jortgp. 

3.  If  there  is  no  special  count;  iud^ce.  or  he  is  in  like  m&nner 
disabled,  or  is  precluded  iw  disqoalifiecl,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  Is  In  like  manner  disabled, 
or  la  precluded  or  disqoBlified,  by  the  district  attorney. 

But  before  an  officer  Is  entitled  to  act,  as  prescribed  In  this 
section,  proof  of  his  authority  to  act  ns  prescribed  in  seetloB 
twenty-fonr  liundred  nnd  eighty-?  "  ■"-' ' "■  •■ ■"- 
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King!,  before  either  ot  the  officers  uulhomed  in  this  Bection  to 
diBcburge  the  duties  of  the  office  uf  aairoKute  o(  such  county  for 
the  time  being,  if  an  issue  is  joiutd  ui  u  cunteHt  uriijeii  eitiier  un 
the  facts  or  the  law,  such  officer,  iu  his  diacretiuu,  luu;,  by  order. 
trftDBfer  such  cases  to  the  suiireme  court  to  be  heard  and  decided 
at  a  special  term  thereuJ!,  held  iu  tiacU  cuuuly,  which  order  ubiill 
be  recorded  iu  the  surrogate's  oQict.  A  cc^i'tified  cop7  of  such 
6rder,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  Hball  be  solficieBt 
and  coDcluslTe  evidence  of  the  iurisdiction  and  authority  of  tlie 
supreme  court  in  such  matter  or  cuuse.  After  a  final  order  or 
decree  is  made  in  the  matter  or  cause  to  trnnslerred  to  the 
supreme  court,  the  court  shall  direct  the  pnpers  to  be  returned 
and  Qlcd,  and  trauscripta  of  all  orders  nud  decrees  made  therein 
to  be  recorded  iu  the  surrogate's  office  of  euch  ivunty;  and  when 
•o  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  Qlcd  and  recorded  in  a  case  pending  iu  Itie  snrrogAte's 
court  of  such  county. 


I  S4eB.  [Ani'd,  ISVS.]  II  ■urrosate  aiii«iiBllfled,  who  t* 
met. 

Where  the  Burrosate  of  any  conntr.  e.'icer't  New  York  Is  pre- 
clnded  or  disqualilicd  from  acting  nilb  renpi  ct  to  nn?  particnlar 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
Test  Id  the  several  olfleera  di'slgtinted  in  ttic  List  section,  in  the 
order  therein  provided  for.  If  there  is  no  siicli  officer  qualified 
to  act  therein,  the  surrogate  miiy  file  in  his  office  a  ceriilicate. 
stating  that  fact;  specifying  the  reason  why  be  is  disqualified  or 
precluded:  and  dpRlgnatlng  the  surrogate  of  nn  ailjoiniag  county, 
other  than  New  York,  to  act  in  his  place  in  the  particular  matter. 
The  surrogate  so  deaigitated  has.  ivitb  respect  to  that  niHtter, 
all  the  jtrrisdtrtlon  and  powers  of  the  aurroxate  niaking  the 
designation,  and  may  erercise  the  aame  in  either  county., 
L.  1SS3,  ch.  e8«, 

i  SMS.   [Ah>«.  tma,  189B.]     M.|  IB  new  T*rk  e«aatr. 

In  the  connty  of  New  York,  the  supreme  court,  at  a  weoal 
term  thereof,  on  tbe  presentatiou  of  proof  of  Its  autborily,  nn 
prescribed  in  the  next  section,  must  exercise  aJl  the  powers  an^ 
Jurisdiction  of  the  surrogate's  court,  as  follows: 

1,  Wher«  tbe  HUfMRnte  is  precluded  or  dlsqunllfied  from  acting, 
with  respect  to  a  particular  matter,  it  must  eserciso  all  the 
powers  and  jiirisiilcfion  of  that  court  with  respect  lo  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
■arrogate  is  disabled  by  reason  of  sicklies*,  absence  or  lunacy. 
It  must  exercise  all  the  powers  and  jiirisliction  of  that  court, 
tintil   the  vacancy  is  filled  or  the  disability  ceases,   as  the  case 

h.  i«n,  tb.  eee;  i~  issc.  m.  »m, 

I  lUST.  [Atn'd,  1800.]     Proof  of  nnthnrltr. 

The  authority  of  nnolher  ofTirer.  or,  in  the  county  of  New  Tork, 
of  the   supreme  court,   to   net   as   preserlhed    in    the   Inst   three 
— ""ns,  mtist  be  proved,  in  oue  of  (he  following  modes: 
0S4 
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1.  Wbere  the  aarrogate  Is  dtaqnalified,  or  ptectuded  from  act- 
ing in  a  particulur  matter,  that  fuet  may  be  proved  by  the  ■ 
surroKatu's  («rtilicate  thereof;  or,  except  as  otherwlae  pre^ccibcd 
iu  b<.'t;tioli  24S5,  b;  aUidaril  or  oml  teoiimouf. 

'1.  The  lu<it  that  the  surrogate  in  bo  disqualified  or  precluded, 
or  that  he  ia  disabled,  or  tliat  tUe  olfice  ia  vacant,  and  aleo  the 
authority  ol  tlie  oUicer,  or  of  tlie  wwrt,  as  the  caae  may  be,  tu 
act  ia  bis  place,  may  be  proved,  and  are  deemed  concliiBiTely 
established,  by  an  order  of  a  justice  of  the  aapreme  court  of  the 
judicial  district  embracing  the  county.  After  such  en  order  ii 
made,  tbe  surrogate  shall  not  make  the  certificate  Bpe«illed  ia 
section  21S5  of  mis  acl,  and  if  such  a  certificate  has  been  there- 
tofore filed,  the  powers  and  juris ilicUoii.  of  tbe  surrogate  therda 
desigrnated,  as  specified  in  that  section,  thenceforth  cease. 

U   ISSa,  ch.  IMS. 

\  2488.  Id.i  when  and  kow  made. 

An  order  may  be  made  as  prescribed  In  subdiTislon  second  oC 
the  last  section,  upon  or  without  notice,  as  a  justice  of  the  bq- 
prcme  court  of  the  judicial  diBtrict  embracing  the  county  thinks 
proper-  It  must  recite  the  cause  of  tbe  making  thereof.  It  must 
dcEigtiate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  aurrogate;  nnd.  If  it  reintes  to  a  particular  matlCT 
only,  it  must  desigiiutc  tbnt  mutter.  It  may.  id  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis- 
charge of  the  dutiee  therein.  Where  the  office  o(  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attomey-genera  1,  if  directed  by  the  governor,  must,  or  tbe  district- 
attorney,  upon  his  own  motion,  may  apply  for  tbe  order,  and 
a  justice  of  the  supreme  court  of  the  judieii^  district  embracing 
the  county  must  grant  it  ni>on  his  application.  A  jnstiee  of  the 
supreme  court  of  the  judicini  district  embracing  the  county  may 
aleo  grant  the  order  upon  the  application  of  a  party,  or  a  persoo 
about  to  become  a  pnrty  to  any  Biiecinl  proceeding  In  the  surro- 
gate's coort.  Where  the  Bitrrogafe  ts  slcft  or  absent,  the  granlins 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qualifled  as  the  justice  thlnits  proper. 
L.  I8S4.  ch.  400.  I  1. 
I  24S8b  Bn«r  ratkarifT  superseded. 

Where  an  order  is  made  by  n  jUBtice  of  the  supreme  cotat  of 
the  judicial  district  erabrncing  the  county,  as  prescribed  In  the 
last  two  sections,  or  nn  appointment  is  made  by  the  board  of 
BDpervisors,  as  prescribed  in  section  24!^2  of  this  act,  tor  any 
canse  eccept  a  vacancy  in  the  office  of  surrogate,  it  may  be 
reroked.  without  prejudice  to  any  prnceodingrs  theretofore  tolcea 
by  virtue  thereof,  by  b  juslice  ot  the  supreme  court  of  tlie  judicial 
dislriet  embracing  the  surrognle's  connly,  upon  proof  that  It  waa 
improvldently  made,  or  that  the  ennse  of  making  it  baa  become 
fnoperBtlve.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  Burrngate's  ofBc  is  vacant,  is  Hupersedcd  without 
any  formal  revocation,  by  the  tilling  of  the  yncnnev.  After  tbe 
order  or  appointment  is  revoked,  or  tbe  vnrnncy  is  filled,  as  OiB 
ease  may  be,  the  miftnished  businpRS.  in  nny  nrneeedineB  tnkeii 
by  rirtne  of  the  order  or  apnolntment.  must  be  trsnsterred  to. 
and  may  be  comBl''ted  by.  the  snrrognte.  In  the  same  manner 
and  wfth  like  effect,  as  where  a  new  surrogate  compl^:ea  tht 
__a-t-i...|  bnsinesB  of  his  predecessor. 

88S 
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{  MBO.  [Am'A,  ISBC]  PrseB«al>SB  ia  Dew  Ynrk  ■>«  KliMH 
ceojitle*  res«lat«d. 

In  a  special  proceeding  cognizable  before  a  Bum^ate,  taken 
in  the  tuprene  court,  aii  prescribed  in  this  article,  the  aeal  ot 
the  coort  in  which  it  is  taken,  must  be  uned,  where  a  seal  i« 
necesBary.  The  specfal  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  muat  be  filed  or  recorded,  as  the  caae 
may  be,  and  Imuea  therein  mnat  be  tried,  as  in  an  action 
brouKht  in  that  court.  The  clerk  of  that  court  must  aigu  each 
record,  which  is  required  to  be  algned  by  the  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citaUao  ma?  be 
directed,  and  an;  order  iDtermedlate  the  citation  and  the  decree 
may  be  made,  by  a  judge  «t  the  court. 

L.  1880,  cb.  MO. 

f  2491.  [Am*<,  ISM.]    lA,  tnuBfair  of  proeaadliiBB  to  mm- 

The  court  may,  at  any  time.  In  Its  discretion,  upon  being  aatia- 
Sed  that  the  reaaon  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  enrro- 
gate'a  court,  any  matter  then  pending  before  it,  8neb  an  order 
operates  to  transfer  the  same  accordlugly.  Immediately  after 
•nch  a  trausfer,  or  after  the  revocation  of  the  order  of  the 
gennvl  term,  as  prescribed  in  the  last  sectloQ  bnt  one,  the  sur- 
rogate mnat  cause  entries  to  be  made  in  thi>  proper  book  in  bis 
office,  referring  to  all  the  papers  filed,  and  orders  entered  or 
other  proceedings  taken,  in  tne  supreme  court;  and  he  may  canse 
copies  of  any  of  the  orders  <x  papers  to  I>e  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  coanlr. 


rate)  irliaa  >Q«»d 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrocate,  or 
special  count;  judge  of  the  county,  the  board  of  superrlatHv  may 
in  its  discretion,  appoint  a  suitsble  person,  to  act  as  surrogate, 
until  the  surrogate  s  disability  ceases;  or,  until  a  sperial  surro- 
gate or  a  special  county  judge  is  elected  or  appealed.  A  penen 
so  appointed  most,  before  entering  on  the  execution  ot  the  dnties 
of  bis  office,  take  and  file  an  oath  of  office,  and  glT«  an  oflldal 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 

U.  18M,  ell.  «se. 

I  249S.  lA.)  compenaiitloB. 

All  officer,  or  a  person  appointed  by  ttie  Ixiard  of  superrlsora. 
who  acta  as  surrogate  of  any  county  during  a  vacaiiey  tn  tlie 
office,  or  Id  consequence  of  disability,  as  prescribed  in  the  last 
nine  sections,  must  be  paid,  for  the  time  during  which  he  •» 
actA,  a  compensation  equal,  pro  rata,  to  the  salary  of  the-  snr> 
rogate;  or.  In  a  county  where  the  county  Judge  Is  also  bw~~ 

to  the  salary  of  the  oonnty  judge.     The  amount  of  his  c 

sation  mnat  be  audited  and  paid.  In  like  majmer  as  the  mIut 
of  the  RurroE'ate,  or  of  the  county  judge,  as  the  case  may  be. 
Where  an  officer  of  tlie  connty  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  partlcnlsr  matter,  wberdn  tlie  aomeMe 


)  diaqiuMed  or  pwdnded  from  acting,  the  aupervuors  i>l  the 
ountT  must  allow  him  a  just  compeaaation  tor  liia  servicea 
tkemi),  to  be  andited  and  collected  la  the  aame  manner. 

I.,  mi,  eb.  SCO,  ]  S  (tt  Edm.  £14),  ani'il. 


bj  authoritf  of,  an  officer,  or  a  peraou  appointed  b7  the  board  of 
supervisors,  temporarily  acting  as  surrogate  ot  any  county,  a* 
prescribed  in  thia  article,  the  same  must  be  recorded,  or  the 
proper  minntes  thereof  roust  be  entered,  m  the  ijoobs  of  thb 
■urrocate'a  conrt,  in  like  manner  as  If  the  same  was  done  or 
taken  by,  before,  or  by  authority  ot  the  surrogate  of  the  county; 
and  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
iaaned,  and  must  certify  the  record  thereof  in  ttie  book. 
3  ■-  a.  ao,  I  H  (1  Bdra.  81). 

I  34AB,  [ABi'd,  1SB3.]    Sanocvtei  wkcK  not  to  fee  oooasel. 

A  snrrogate  shall  not  be  couosel,  solicitor,  or  attorney,  in  a 
cItU  action  or  special  proceeding,  for  or  against  any  ezecuti^, 
Bdministrator,  temporary  administrator,  tostamentary  trustee, 
ffnardlan,  or  infant,  over  whom,  or  whose  estate  or  accounts, 
be  conld  hare  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Uonroe  shall  not  act  as  referee,  or  practice  as  attorney 
or  counselor  in  any  court  of  record  in  the  state. 

I.,  ises,  eh.  «S8. 

t  3406.  Sanasate,  who  dlsqnauaed. 

In  addition  to  his  general  disqualifications  as  a  jndicial  officer. 
a  auTTogate  is  disqualified  from  acting  upon  an  application  for 
OTObate,  or  for  letters  testamentary,  or  letters  of  administration, 
in  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  ot  th* 
estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  exam> 
Ined  or  to  be  examined  as  a  witness,  to  any  writtm  or  nuncu* 
patiTe  will. 

3.  Where  he  is  named  as  execntor,  traatee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

S  B.  a.  T9,  I  48  <E  Edm.  SO);  L.  1S4T,  ch.  470,  f  83  (*  Edm.  OSS);  L.  latl. 
A.   San.  I  B  <B  Bum.  314). 

I  atav.  I>la«iuai*Mtl*B|  wHea  abJ«itI*B  mnat  li«  taken. 

An  objection  to  the  power  of  a  surrogate  to  ad,  based  upon  a 
diaqnaliflcatlou.  established  by  si>ecial  provision  of  law.  other 
than  one  of  those  enumerated  in  the  last  section,  is  waived  by 
an  adnit  party  to  a  special  proceeding  before  him.  unless  it  is 
taken  at  or  before  the  joinder  of  Issue  by  that  party;  Or,  where 
an  Isane  in  mltlDg  la  not  framed,  at  or  before  the  aObmission 
of  tiie  matter  or  question  to  the  surrogate. 

1  B.  8.  Zn.  I  14  (1  Kdm.  988):  !•-  1844,  di.  SOO,  |  «  (t  Bdm.  MS). 
I  aiae.  Boaln  to  fee  kept  br  rarrovate. 
Bach  surrogate  mnst  provide  and  keep  the  following  booto; 
1.  A  record-book  of  wills,  in  which  must  be  recorid<>d,  at  length, 
«vcir  wm,  wqtilred  by  law  to  be  recorded  to  his  ufflce,  with  vm 
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diWKe  admitting  It  to  probate,  and  nliso,  If  the  probata  ]m  nor 
contested,   the  prool  take  a  thereu|>on. 

2.  A  record-book  of  letters  tcaiaiuenlnrj  aurl  letters  uf  atlmia- 
Utration,  in  which  must  be  recorded  all  Bncli  lettvra,  issued  oat 

3.  A  record-book,  in  which  must  be  recorded  cTcry  decree, 
whereby  the  account  of  on  executor,  adminiBtrator,  trnstee.  or 
gutU'dian  is  settled. 

4.  A  book,  contaiaing  a  mlnnte  of  ever;  paper  filed,  or  other 
proceeding;  taken,  relating  to  the  dispoeitian  of  the  real  propert/ 
of  ■  decedent,  and  a,  record  of  ever?  order  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  dbposltioii. 

6.  A  boolt,  containing  a  rpcord  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  ebe- 
where;  together  with  a  memorandum  of  each  ezecution  issued, 
and  of  the  BatisfnctioD  of  each  decree  recorded  therein. 

6.  A  booli,  in  which  must  be  recoriJcd  ull  letters  of  guardian- 
ship. Issued  ODt  of  his  court. 

77  A  book  of  fees  and  disbursements,  iu  which  must  be  entered, 
by  Items,  all  fees  charKL-d  or  reci'ived  by  him  for  services  or 
eipeoses,  and  all  disbursements  made  or  incurred  by  him,  wlilch 
are  chargeable  against  those  fees,  or  to  the  county.  ' 

The  expense  of  providing  the  books  specified  Iu  this  section  ia 
a  county  charge. 

2  R.  a.  2S2,  I  T  (2  Edm.  231);  S  R.  8.  110,  I  60  (2  Edai.  114):  I  R.  S.  IML 
I  13  (2  Bum.  ibe);  2  B.  8.  m.  i  N  IZ  Edm.  £lj;  U  1817,  ch.  460.  (|  S  and  1 
j4  EdBL  4bT)i  L.  JSeS,  eta.  SDB. 


.  t  be  attached  an  alphabetical  indc:i,  referring  to  tlie  pa^e  <i 
the  book,  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  divtFion  of  the  subject* 
specified  in  either  siiljdiTisioD  of  the  last  section:  iu  which  case, 
be  must  keep  a  separate  index  to  each  set  of  books.  Each  decree, 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  aSectiuc 
letters  testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  remoTing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters, 
or  original  decree,  with  a  reference  to  the  book  and  page  'wha^ 
the  subsequent  decree  Is  recorded.  The  books,  kept  oi  preecribed 
la  the  Inst  section,  apperfoin  to  the  surroRnte's  office,  and  mnst 
be  opened,  at  oil  reasonable  tlmen.  to  thn  Incpection  of  any  person, 
a  B.  B.  Z2S,  I  7  (3  Edm.  332):  L.  1S3T.  th,  4«0,  }  3  (4  Edm.  4M). 

I  SROO.  [Am'd,  IRSS.]  rkpers  and  kooliB  to  be  preaerred 
sind  bends  flied. 

The  surrogate  muft  enrefnllj-  file  and  preserve  in  bis  office, 
every  deposition,  nflidnvit,  petilion,  rciwrt,  account,  ronicher,  or 
other  paper,  rclntlni;  lo  an.v  proceeHirg  in  his  miirt:  and  deliver 
to  his  aucccFsor  all  il>e  nnpern  niid  hooks  ke^t  bv  him.  All  bonds 
required  to  be  filed  with  the  Biirrecate.  or  In  his  office,  mmt  be 
proved  or  acknowledged  as  deeds  arc  required  by  l&W  to  oe  piWTCtI 


r  acknowledged. 
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I  2601.    [Ain'd,  1883.J    When   teea   not    to   be  obaraedi  r— 
»*rt  ol  fees. 

If  the  iaTentor;  of  personal  propert;  of  a  testator  or  Intestate 
filed  in  the  offiM  of  the  surrogate,  does  cot  exceed  the  luin  of 
one  thotiBand  dollars,  no  lees  (or  anr  Bervicee  done  or  performed 
bf  the  surrogate  shall  be  charged  to  or  received  from  the  execu- 
tor or  adminUtrator.  If  the  petition  for  letters  testamentary  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitionar 
the  inventory  will  not  esceed  such  amount,  no  fees  shall  be  re- 
ceived until  it  appears  from  the  iuvvntor;  when  filed  that  the 
personal  property  does  not  exceed  that  sum.  On  the  appointment 
of  a  guardian,  if  it  appears  that  the  amplication  is  made  for  th« 
purpose  of  enabling  the  minor  to  reccire  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  Btnte  ^vernment,  for  the  servlees  of  the  parents 
or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surrO' 
gate  c(  each  county,  except  New  York,  mast,  at  bis  own  expense, 
tnake  a  report  to  the  board  of  supecviHora  of  the  caunty,  on  the 
fiTBt  day  of  each  annual  meeting  thereof,  containing  a  statement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
services  or  expenses,  since  the  last  report,  and  of  all  diaburse- 
ments  chargeable  against  the  same,  or  to  the  countr.  stating  par- 
ticularly each  item  thereof. 
I..  1S83,  ck.  est. 

I  SMW-  [Repealed,  iSSLJ 

I   2fi03.  IVliiiil   papers   to  lid  tiwaBniltted    to    aecrolsry   «I 
State,  expenses  thereof. 

A  enrrogate  who  admits  to  probate  the  will  of  a  person,  who 
waa  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testamentary  upon  such  a  will, 
or  original  or  ancillary  letters  of  administration  upon  the  estate 
of  such  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  State,  to  be  filed  in  his  office,  a  certified  copy  of 
the  will  or  letters.  The  surrogate's  fees  for  making  the  copy, 
and  the  expenses  of  transmission,  mnst  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 
a  B.  S.  SO,  I  BB  (a  Mm.  S2),  m'O. 
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ARTICLE  THIBD. 

OleHuittenographert;   miaeeibtnetms  prottitiont. 

See.  JWM.  Bnmwita'a  coort;    when  to  bs  op»n. 


3012.  Strnocnpher  tor  ■umgato'  couRa  in  H<w-Yotk  UMl  Slflci- 

X13.  SUoogniilKn  Id  olbcr  cwiDtle*. 

2Blt.  DeflolUoD  ot  tipreulDiu  uaed  la  tnli  cliaiiCcr. 

I  2S04.    [Am'«,  1893,  189ft.]    S>irro«>te'B  ooart)  whCK  t*  b« 

Tbe  Burrogatea'  court  ia  always  tq)«ii  for  the  trnuaaption  of  any 
bnsinesa,  within  ita  pow^ra  aud  juriadictlon.  The  aurrogates  of 
the  eily  and  county  o(  New  York,  from  time  to  time  mnat  appoint 
and  may  alter  the  UmeH  ot  holding  terma  of  that  court  for  the 
trial  of  probate  pt™,'efKliliBs  and  tor  tlie  hearing  of  motiona  and 
other  chamber  biiHiupHs.  Thcj-  niuHt  preHcrlbe  the  duration  ot 
■uch  terms,  and  aas'iKD  the  aurroKnte  to  prefdile  and  attend  at 
the  terms  so  apiiointed.  In  case  of  tlie  inability  of  a  anrroKate 
of  that  county  tu  prpwide  or  attend,  tbe  other  surrodate  m»y  pre- 
side or  attend  in  bis  pi'ice.  Two  or  luore  teniia  of  the  surroffatea* 
court  may  Ite  appointed  to  be  held  at  the  same  time.  The  t«rm 
of  that  court  held  nt  the  chamlwrs  shall  dispose  of  all  buaiDew 
except  contested  probale  proceedings;  all  contested  probate  pro- 
ceedinRB  sbuil  be  dinpoded  of  nt  tlie  trial  term.  An  appointment 
must  be  published  in  two  newflpapers  pulillshed  in  the  city  of 
New  York  during  or  before  the  flntt  week  in  Januair  in  e«dh 
year;  eieept  that  the  anrroealen  of  tliat  eountr  may.  by  notic* 
to  be  publislied  in  two  newHpapera  In  the  city  of  New  York  for 
at  least  five  days,  appoint  tlie  time  for  holding  ehambem  and  trial 
terms  during  the  year  eichteen  hundred  and  ninetj'-tbrce.  Alt 
the  powers  conferred  by  law  upon  the  surrogate  of  the  city  aitd 
county  ot  New  York  may  be  exercised  by  either  of  the  surroKates 
of  the  aaid  city  and  county;  and  there  shall  be  published  in.  Oie 
oflirini  law  paper  published  in  said  county,  upon  Monday  of  ertry 
week,  under  the  name  of  the  surroKate  making  the  several  ap- 
pointments, a  full  and  true  liat  of  the  names  of  all  appraisers, 
transfer  tax  appraiM'rs,  sjH'cial  cuHnlians.  referees  and  teiuparary 
administrators,  whlcli  either  surrognte  ahsll  have  designated  or 
Appointed  (turinK  rhe  preceding  week,  together  with  the  name*  ot 
the  prni'eedluKH  in  which  they  were  appointed  and  the  dates  of 
aaid  appointments. 
L.ieS3.ob.»;  L.  lN),cli.aiS.    lDeirectSept.l,19W. 

I  2S0D.    [Am-d,  1H81,  lfl02.]    When  murroK^tB  to  atteiMt. 

The  surrogate  must,  nnk-as  prevented  by  aicknesa  or  other  tiii- 
ftvoidabie  casualty,  attend  ut  his  otfice  on  .Monday  of  e»cli  weet. 
except  during  the  month  of  August,  or,  where  Monday  Is  a  pnblic 
holiday,  on  Ihe  following  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  imposed  upon  biro.  But  the  ■nrroffate  of 
any  county  may,  by  an  instrument  la  writing,  under  hla  hnin< 
filed  In  tl}e  office  ot  tb«  ?Ierk  of  the  couDty,  at  leaat  tw^t^  4^^ 


offioe.  or  a  month,  other  than  August,  dnriog  whiab  he  will  be 
absent  therefrom,  or  buth,  duriug  that  year;  and  where  the 
couDt;  judge  ia  also  eurrogute,  be  is  nut  required  to  attend  at 
his  oHice  on  any  day,  when  the  county  court  or  court  of  BessioDS 
it  aittinic.  The  Burrogate  must  also  execute  the  duties  of  hlK 
offi^,  at  ench  other  times  and  placea,  n'ithin  his  county,  as  the 
public  convenience  requires.  iTie  anrrogate  may  sign  decrees, 
letters  testamentary,  of  nd ministration  and  gnurdiaDshii),  and  or- 
ders during  the  month  at  AuftuHt  or  »n<"h  other  month  an  he 
■hall  deaistiBte  for  his  vacatk>D,  wherever  he  ahall  be  passing 
■ach  Tacatiou  nitbin  the  State. 

2  B.  B.  m.  1 1  (lEdm.  13D)  I  L.  IStT.  oil.  KDl  in«  Bda.  IB)  !  L.  IH),  eb.  SB. 
f  SSOe.    WlicB  BBd   where  ooart   keld   br  ooanlr  Jadara. 

The  Burrogat^s  court  in  a  county  where  the  county  judge  ii 
also  aurrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  ia  held;  and,  in  that  case,  the  order  of  businesa 
of  the  county  court,  the  court  of  sesaions,  and  the  surrogate's 
court,  <a  viidN  the  directioD  of  th»»conaty  judge. 
L.  IS11,  cb.  M,  I  a  '.4  adm.  OU}. 

t  XB07.    S«al. 

The  surrogate's  court  has  a  seal,  of  which  the  surrogate  haa 


clerks  tor  his  office,  to  ^  paid  by  the  county,  as  the  board  of 
Butterrisors  of  his  county,  or,  in  the  city  and  county  of  New 
Tork.  the  board  of  aldermen,  authoriiie  him  bo  to  appoint.  The 
hoard  of  BuperviBora  or  the  lioard  of  aldermen,  as  uie  case  re- 
quires, must  fix  the  compenantioa  ot  the  clerk  or  clerks  so  ap- 
pointed; and  may  nulhoriie  Ihem,  or  either  of  them,  to  receive 
for  their  or  hla  own  use.  the  legnl  fees  for  making  copies  of  any 
reoord  or  paper  in  the  office  of  the  BurroBatp.  A  surrogate  may 
appoint,  and  at  plensure  remote,  as  many  additional  clerks,  to 
be  paid  by  him,  as  be  thinks  proper. 
Re[i«ledutacoiuitT<it  New  York  br  L.  1684,  ob.  990,111. 

I  3UM0.  [Am-d,  ISU»,  IftOO.  ItMS.]  Clerk  of  HiiFraKate'il 
«oarl|  kow  ikppolatedi   hla  pa«rera. 

By  a  written  order,  Bled  and  recorded  in  his  office,  which  he 
niay  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  employed  iik  his  office  to  be  clerk  of  the  aurrognte'H  cciiirt. 
The  clerk  bo  appointed  may  enercine.  concurrently  with  the  sur- 
rogate, the  following  powers  of  the  BUrrOBBte: 

1.  He  may  certify  and  aign  as  clerk  of  the  court  any  of  the 
rea^rds  of  the  court,  including  the  cirtificate  specified  in  sccil-.n 
2)12f>  of  this  act,  and  the  records  and  papers  spe<:ilied  in  eub- 
diTialon  nine  of  section  2481  of  this  net. 

2.  He  may  lasne  any  mandate,  to  which  a  party  Is  eiititled  ai 
of  courije,  either  uneondilioiinllj-,  or  on  the  filing  of  any  imper; 
and  may  aigit,  as  clerk  of  the  court,  and  aflis  the  seal  of  the 
ooort  to  anf  letter*  [>r  mandate  isaued  from  the  conrt. 
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8.  He  m*j  certify,  in  the  mnnnpr  preHcribed  by  chapter  ninth 
of  this  set.  a  copy  of  ajiy  pap«r,  required  or  permitted  by  law 
tu  be  filed  or  recorded  in  the  Burrogiite'B  office. 

4.  He  laaf  adjourn  to  a  definite  time,  not  ezcvedloK  thirty  days, 
niiy  niHtter.  nhen  tbe  aurrofcate  ia  absent  from  his  office,  or 
unable,  by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  tuke  the  uc' know* ledg" lent  or  proof  of  any  instru- 
ment, to  Ire  u»ied  or  filed  in  the  court  of  which  he  is  clerk. 

0.  [Addrd.  JlMWi  an'd,  1B«3.)  The  clerk  of  the  surrogate's 
conrt  of  CHch  of  the  connliea  of  Kings  and  New  York  may.  with 
tbe  approval  of  the  surrogate  or  surrogates  of  his  county,  au- 
thorize or  deputiEe  one  or  more  of  the  other  clerks,  employed  in 
the  surrogate's  ofBce  of  his  county,  to  sign  his  name,  and  eier- 
cixe  RUcb  of  the  other  powers  conferred  upon  him  by  thia  section, 
as  he  shall  designate. 

Tbe  BUrvojrnte  may  prohibit  the  clerk  from  eicerctsing  any 
power  Bpecified  in  thig  section,  but  the  prohibition  does  not  affect 
the  validit.v  of  any  act  of  the  clerk  done  in  disregard  of  the  pro- 
hibition. The  clerk  or  other  person  employed  in  any  capacity  in 
a  surrogate's  olBre.  shall  not  uct  as  appraiser,  as  attorney  or 
coansel,  or  na  referee,  or  special  guardian,  in  any  matter  before 
the  surrogate. 

L.  I8S2.  rb.  SM;  L.  1900.  ch.  061;  L.  1003.  cb.  43.    In  effect  8fpt.  1,  1M8. 
I  XBIO.  [Am'd,  1B»4.]     AddltlsiMll  powers  of  elerka  o(  sar- 

The  clerk  of  the  surrogate's  conrt.  in  addition  to  the  powers 
enumerated  in  section  twenty-five  hundred  and  nine,  may  eierrfae. 
concurrently  with  the  Burrogate  of  the  county,  tbe  following  pow- 
ers of  the  surrogate:  On  the  return  of  a  citation,  issued  from  such 
aurrogflte'fl  court  on  a  pi>tition  for  Ibe  probnte  of  a  will,  wher* 
no  objection  to  the  sanie  is  filed;  or,  where  all  the  peraons  entitled 
to  be  cited,  sign  and  verify  the  petition,  or  personally,  or  by  at- 
torney, appear  on  the  probate  thereof,  cause  the  witnesses  to  the 
will  to  be  examined  before  him.  Such  examination  must  be  re- 
duee<l  to  writing,  and  for  such  purpose,  he  Is  hereby  anthorixed 
to  administer  and  certify  oaths  and  atBrmations  in  such  cases  in 
the  same  manner  and  with  the  same  effect  as  if  administered  and 
certified  by  the  surrogate. 

Ij.  IHM.  cb.  211. 

I  2K11.  SnrpoKXe  liable  for  elerk-a  acta. 

A  surrogate,  hereafter  elected  or  appointed,  and  the  anretles  in 
his  official  lK)nd,  are  liable  for  any  net  of  the  clerk  of  the  surro- 
gate's court  in  the  discharge  of  his  official  dnties.  during  the 
surrogate's  term  of  office,  us  if  the  act  was  performed  hy  the 
Burrogate.  Tlic  surrogate  may  take  security  from  the  clerk,  to 
indemnify  him  against  the  liability  created  by  this  section. 

Formorly  mtloo  SSUI.    So*  L.  18B3.  ch.  880. 

t  21112.  BteBoKTOpkep  for  ■■rroKatea'  OBarta  In  Hevr  Yarlc 
and   KliiKS. 

The  surrogate  of  each  of  the  counties  of  New  York  and  Kings 
must  appoint,  and  may,  for  cause,  remove,  a  stenographer  for 
his  court,  who  is  entitled  to  n  salary  fixed  by  law,  and  to  be  paid 
as  the  salaries  of  clerks  in  the  surrogate's  oRlce  are  paid. 

lanin.  lAm'd.  I8&3,  18»«,  1»02,  IftOS,  1904.]  ateaoKrapltrna 
In  otber  coaattPH. 

The  surrogate  of  each  eount.v.  except  New  York,  Kings  atid 
Hamilton,  may.  in  his  discretion,  appoint,  and  at  plteaur«  r^ 
move,  a  stenographer  for  his  court,  who  shall  rec«lTe  a  nlarr 
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to  be  fixed  by  snch  anrrogate,  not  exceeding  in  counties  hOTlng  a 
popalatioQ  lesa  than  thirty  thousand,  eight  hundred  dollars  per 
auuom;  in  comities  having  a  population  of  thirt;  thoueand  and 
not  more  than  Blty  tbausand,  not  exceeding  one  thousaad  dnllara. 
per  annum,  and  in  counties  having  a  population  oxcoeding  fifty 
thousand,  not  exceeding  twelve  hundred  dollars  per  annum,  ex- 
cept that  In  coantiea  in  which  are  located  cities  of  the  second 
class,  such  salary  shall  not  exceed  eighteen  hundred  dollars  per 
aonum;  and  iu  any  couiity  wholly  containing  a  city  of  the  Grst 
class,  such  salaries  shuU  not  exceed  two  thousand  dollars  per 
Buuum.  The  population  of  the  several  counties  shall  be  deter- 
mined by  the  last  preceding  census.  The  hoard  of  supervlHom 
ahall  provide  for  Ihe  payment  of  such  tuilary  in  the  same  man- 
ner HH  other  county  expenKes  are  paid.  Such  stenographer  shall  de- 
liver to  the  surrogate  of  the  county  a  full  copy  of  nil  the  minutes 
taken  by  him;  and  on  the  receipt  of  his  tees  not  exceedinx  three 
cents  per  folio,  a  like  copy  lo  the  party,  or  each  of  the  parties 
to  the  proceeding  in  which  the  minutes  were  taken.  When  not 
actually  engaged  in  the  discharge  of  his  duties  as  stenographer, 
he  sball  perft^m  such  cltrical  duties  iu  connection  with  the  sur- 
rogate's court  as  the  surrognte  directs.  In  counties  wherein  the 
surrogate  U  also  county  judge,  tb.-  stenographer  so  apiwinted 
sball  be  the  stenographer  of  the  county  court,  and  shall  perform 
the  duties  pertaining  to  a  stenographer  of  the  county  court  with' 
out  additional  compensatiou.  ' 

I.  I«e3,  i^ta,  086:  L.  Itvm.  cb.  248;  L.  IM^  fh.  leS:  L.  1S03,  tb.  no;  L. 
1*04.  ch.  M.    In  fffect  MarcS  ».  1004. 

I  2514.  [Am'd,  IDOO.]  Deflnltlom  of  espFcaaloBH  aaed  In 
thin  efeaptpr. 

In  oonxtruing  the  provisions  of  this  chapter,  the  following  rules 
■nnst  be  observed,  except  where  o  contrary  intent  Is  expressly 
de<'tared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word.  "  intestate ",  signifies  a  person  who  died  without 
leaving  a  valid  will:  but  where  it  is  used  with  respect  to  par- 
liculnr  properly,  it  (Signifies  a  person  who  dieil  without  effeclually 
dispopins  of  that  pro|ieriy  by  n'ill,  whether  he  left  a  will  or  not. 

2.  TTie  word,  "  assets ",  signifies  personal  property  applicable 
lo  the  payment  of  the  debts  of  a  decedent. 

3.  [AiB'd.  1»00.|  The  word  ■■  debts  "  incltules  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  He  recovered  In  an  action;  and 
the  wor<l  "  creditor  "  includes  every  person  having  snch  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

I^  leoo.  cb.  120.     In  ell<vt  Bfpt.  I.  IBOO. 

4.  The  word,  "will",  signifies  a  last  will  aud  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  "letters  of  administration",  includes  letters 
of  temporary  administration. 

C.  The  expression,  "'  testamentary  trustee  ",  Includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed. 
'ir  a  ^unrdinn.  who  is  designated  by  a  will,  or  by  any  competent 
nuthority.  to  execute  a  trust  created  by  a  will;  and  it  includes 
eui-b  an  executor  or  administrutor.  wbcn>  he  Is  actiog  iu  the 
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rXFCntioii  of  a  trust  created  by  the  will,  which  Is  separable  fn'in 
bia  functiotie  as  execalor  or  administrntor. 

7.  The  wor(l.  "  surrogate  ".  where  it  is  need  in  the  text,  or  in  a 
bond  or  undertaking,  given  pumnant  to  an)'  proi-iHinn  of  ib'it 
chapter,  includes  every  offieer  or  court  veBted  by  Inw  wilh  the 
(unctions  ot  surrogate. 

8.  The  expression,  "  judicial  settlement  ",  where  it  ia  applied  to 
an  account,  xignifleij  a  decree  of  a  nurrogate'H  eouit.  wherebf  the 
account  ia  niiide  eonclusiTc  upon  the  parties  to  the  Hpecinl  pro- 
cceding,  either  for  all  purposCH,  or  for  certain  pmiMics  speeiB(>d 
in  the  alatute;  anil  an  account  thus  made  conclusive  is  said  to 
be  "  judicially  settled." 

fl.  The  expression.  "  t!i*ermediute  account ",  denotes  an  account 
liled  in  the  KUrroRiite's  office,  for  the  purpose  of  disclosing  the 
acts  of  the  person  aceonntlng.  and  the  condition  ot  the  estate  or 
fund  in  his  nnndH  and  not  made  the  subject  of  a  judicial  settlr- 

Ifl.  The  expression,  "  npon  the  return  of  a  citation",  where  it 
i<>  nsed  in  a  provision  requiring  an  act  to  be  done  in  the  anrro- 
gate's  conrt.  relates  to  the  time  and  place  at  which  the  citation 
is  retnmnhle.  or  to  whieh  the  hearing  is  adjourned:  inclndes  a 
supplemental  citation,  isHued  to  hriiiB  In  a  party  who  onght  to 
l)e,  but  h^B  not  been  cited:  and  implies  that,  before  doing  ihe 
net  spedfled.  due  proof  must  be  made,  that  all  persons  required  to 
l>e  ciled  have  been  duly  cited. 

11.  The  expression,  "  person  interested  ".  where  it  is  used  in 
connection  with  an  estate  or  n  fund,  includes  every  person  en- 
titleil,  either  ntwolute]}'  or  contingently,  to  ahare'iD  the  estate  or 
the  proceeds  I  hereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assi^ee.  grantee  or  otherwise,  except 
a»  a  creditor.  M'here  a  provision  of  this  chapter  prpseribOH  that 
a  person  interested  may  object  to  an  appoinliuent.  or  may  apply 
for  an  inventury.  an  account,  or  increased  seciirily,  an  allegalioD 
of  bia  interest,  duly  verified.  suHiccs,  although  his  interest  is  dis- 
puted; unless  he  has  tiei'n  excluded  by  a  judgment  decree  or 
iilher  Rnal  deternii nation,  and  no  appeal  therefrom  is  pendiatc. 

i:i.  The  term,  "next  of  kin",  includes  nJl  those  entitled,  under 
the  provisions  ot  Inw  relating  to  (he  distribution  of  pemoiinl 
property,  to  share  in  the  unbequentlit-d  residue  of  the  assetn  of  a 
decMlent  after  payment  of  debts  and  exiiensei-.  other  than  a  unr- 
viving  huslwnd  or  wife. 

13.  The  expression,  "  real  proiH-rty ",  includes  every  eatutc. 
intere<it.  and  right,  legal  or  equitable,  in  lands,  teuemeula.  or 
hereditaments.  e.\cept  those  whiili  are  determined  or  extiugiiiohifl 
|py  the  dentb  ot  a  person  eeiztd  or  piWHessed  thereof,  or  in  any 
manner  entit!.>d  thereto,  and  except  those  which  are  decltiTotl  liy 
law  to  lie  assets.  The  wonl.  "  inheritance  ".  signifies  real  prop- 
erty, as  defined  in  this  subdivision.  doHt'i'ndtHl  as  preserib<><l  by 
law.  The  cxpretsion.  "  per.*onaI  propcrtj  ".  signifies  "very  k1<id 
of  property,  which  survives  a  ilecedent.  other  than  real  proppri.v 
as  defined  in  this  sulMli vision,  and  includes  a  right  of  action  con- 
ferred by  spcial  statutory  provision  upon  an  executor  or  ailtnin- 

2  R.  S.  68,  f  71  0  Kim.  TO)  and  »ab6.  13;  1  B.  S.  T5<,  f  ST  (1  Edm.  TOei. 
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ARTICLE  FIRST. 


BnbaUtnte  Tor  penopul  Hrrln  apan  a   mMent 


>£ucs   o 


3S3T.  Uonejr  pild  Into  ciiurt  ■nd  goruritlec  tBten,  bow  dlHioMiI  of. 
3038.  OrUlD   iiniTlBlaDi    made    appUciliIe   to   pcocenlLiifi  In   ■Dnoe'tr*' 


I  sols.  P>*««aB|  havr  vxeaated  and  reta 

A  dtstloD  or  other  mnndate  of  a  BnirogMe's  conrt  mnet,  ei- 
dept  where  it  is  otherwise  specially  prescribed  by  law,  be  made 
retomable  before  the  sniroKste  from  whose  court  it  was  issued, 
■nd  may  be  served  or  executed  in  any  coauty.  A  warrant  of 
•ttachment  must  Ite  directed  to  the  sheriS  of  the  enrrogate's 
eoantr;  who  may  eiecate  it  in  any  couDty,  and  mnst  coDTey  tbe 
penon  arrested  to  the  place  where  it  is  returnable. 

L.  ten.  eh.  4m,  \\  ee,  «i  i^  Bdm.  tes). 

f  SMllS.  Proeecdlnva  to  be  oommenoed  by  ettiitlaii. 

Kxcept  in  a  cage  where  it  is  otherwise  speetally  prescribed  bj 
law,  a  sperial  proceeding  In  a  surrogate's  court  must  be  com- 
menced  by  the  serrice  ot  a  citation,  issued  upon  the  presentation 
of  ft  petition.  But  upon  the  presentation  of  the  petiUou,  tbe 
court  acquires  jurisdiction  to  do  any  act,  wbich  maf  b«  doD* 
before  actual  serTlce  of  the  citation. 


...Gooylc 
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I  aSlT.  Id.)  wltlilB  tbe  atMtntc  of  UnltatlOaB. 

The  preBCDtation  of  a  peUtLon  ia  deemed  the  commencement 
of  a  special  proceedlag,  withia  the  meaniDg  ot  any  proTisioiL 
of  this  act,  which  lUnitB  the  Ume  (or  ihe  commencemeul  UtereoL 
aat  in  order  to  entitle  the  petitioner  to  the  benefit  of  thii 
oectton,  a  citation  isaued  upon  the  presentation  of  the  petition, 
must,  within  siity  days  thereafter,  be  served,  as  prescribed  in 
Hection  25^  of  this  net,  upon  the  adverse  party,  or  upon  one  of 
two  or  more  advorae  parties,  who  are  joiutly  liable,  or  other- 
wise united  in  into-est;  or,  within  the  same  time,  the  firat  publi- 
cation tliereof  must  be  made,  porsuaut  to  an  order  made  as 
prescribed  in  section  251!2  of  this  act. 


I  3S18.  Pepaona  coutltatloK  K  claaa;  wkca  ta  ke  elt*d| 
citation  ^hen  aome  ore  nnlcnoTmi 

Where  it  ia  preacribed,  in  any  provisioD  of  this  chapter,  tliat 
a  petitioner  must  pray  iliat  a  pensou,  or  that  creditors,  next  of 
kin,  legatees,  heirs,  devisees,  or  other  persons  constituting  a 
class,  may  be  cited  for  any  purpose,  all  tCose  persons  art"  neces- 
sary parties  to  the  apoeial  prow'edilig.  Where  persons  to  be 
dted  constitute  a  clasa,  the  petitioner  must  set  forth,  iu  an 
affidavit,  the  name  of  each  of  them,  unless  the  name,  or  part 
of  the  name,  of  one  or  wore  of  them  cannot,  after  diligent 
Inquiry,  be  aacertained  by  him;  in  which  case,  that  fact  must  be 
set  forth,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  diccre- 
tion,  issue  a  eabpoena,  renulring  any  person  to  attend  before 
him  to  testify  rospectiug  the  matter.  If  he  is  satisfied,  upon 
the  allegations  of  the  petitioner,  or  aJTter  making  the  inquhr, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited,  canaot 
be  ascertained  with  rensonable  diligence,  the  citation  may  be 
directed  to  that  person  or  ibose  persons,  by  a  general  designatloD. 
showing  his,  her,  or  (heir  connection  with  the  decedent,  op 
iuterest  in  the  property  or  mutter  in  question;  or  otborwiae 
nSclenlly  identifying  the  person  or  persons  intended.  A  cita- 
tion, thus  directed,  has  the  same  force  and  effect,  aa  if  it  wat 
directed  to  the  person  or  persons  intended,  by  their  names;  and 
where  the  person  or  persons  so  inteuded  are  duly  cited,  in  any 
manner  prescril^ed  by  law,  the  decree  binds  them,  as  it  they 
were  named  therein.  A  petition,  duty  verified,  la  deemed  an 
affidavit,  within  the  meaning  of  this  section, 
a  B.  S.  It,  t  Se  (2  Edm.  IS). 

I  ZBlft.  CoBtenta  ot  eltetlon. 

A  citation  most  be  made  returnable  upon  n.  dsy  certain,  deslir- 
nated  therein,  not  more  thon  four  months  after  the  date  thereat: 
and    must    specify   whoso    estate   or   whnt   subject-matter   is    bt 

Sieetion.     The  nsmra  of  nil   Iho  persons  to  be  cited,  as  far  aa 
ey   can    be    aacertninnd.    miist.   be    contained    In   the    dtatitm. 
Where  the  name,  or  pnrt  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  ia  the  dUtion. 
I,.  laiT,  eh.  460,  f  T  (4  Bi™.  48T). 
I  SSao.   CItettoni  bmr  aervea  In  the  atat*. 
Except   where   special    provision    is   otherwise   made   by   law, 
■errice  of  a  citation,  within  the  State,  most  be  made  apon  «n 
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adult  person,  or  an  inlant  of  th?  age  of  lourte^^a  yenn  or 
apwsrds,  by  delivering  a  copy  thereof  tu  the  porsoa  to  be  serred, 
or  by  ieailng  a  copy  at  his  reaidecce,  or  the  place  where  he 
HojouTDs.  n'ith  a  persoo  ot  suitable  age  and  diacrt'tion,  uoder 
BQch  circumstBiiceB,  that  the  surrogate  baa  good  rt'asoa  to  bellere 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  atti^nd 
at  the  return  dtiy.  A  citation  must  be  so  eeryed,  if  within  the 
coanty  of  the  surrogate  or  an  adjoininK  county,  at  Ipnst  eight 
days  before  the  reiurn  day  tliercof;  ir  id  any  other  county,  at 
least  firtcen  days  before  Ibp  return  day;  unless,  in  either  case, 
the  perBon  serred,  being  nn  iidult,  and  not  in c?(un potent,  aseenti 
in  writing  to  a  service  within  a  shorter  time.  Any  person, 
although  a  party  to  the  special  pruccedins,  may  serve  a  citation. 

I  2S21.  Bvbatltat*  f*r  vrFsonal  aerTlce  neon  n.  pesldeat. 

Where  it  appears  by  affidavit,  to  the  snlisfnction  of  the  bui^ 
Titrate  from  whose  court  a  citation  isKUed,  (bat  proper  and 
diligent  effort  has  been  made  to  serve  it  iHion  a  resident  of  the 
State,  as  prescribed  In  the  last  aection;  and  that  the  person  to 
be  aen-ed  cannot  be  found,  or  if  found,  that  he  evades  service. 
no  that  it  cannot  he  mndo:  the  surrogate  may  make  nn  order. 
direelinfr  that  servloe  thi>reof  be  made,  as  prescrlbt^  in  section 

436  of  Ihta  act;  and  the  provisions  of  that  BiH.'tl<>n  and  of  section 

437  of  this  act.  relnting  to  the  service  of  n  snmmonB.  apply  to  the 
serviee  of  a  citation;  pursnant  to  an  order  tnade  as  prescribed 
Jn   this  seetion. 

I  2D3ta.  [Aib'<,  1881.]    Service  by  pabllenlloD,  etc. 

The  Burmgate,  from  whose  conrt  a  citntion  Is  issued,  may 
make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  pabllcation.  In  either  of  the  following  cnses; 

1.  Where  It  is  to  be  served  upon  a  fon-icn  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  o[  ths 
Rtate,  has  departed  therefrom  with  intent  to  defraud  bia  cred- 
itors, or  to  avoid  the  service  of  propens, 

3.  Where  the  person  to  be  perveil.  whether  an  adult  or  an 
infant,  is  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Wbere  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporntion,  and  an  attfinpt  was  made  to  serve  a 
citation,  issued  from  the  same  aurroirnte's  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  o(  the  claim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  ot  this  act:  snd  the 
limitation  would  have  eipirwl  within  sixty  days  nest  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

The  snrrogate  may  also  make  an  order,  directing  the  servlee 
of  ft  citation  without  the  State,  or  by  ouliilcation,  in  either  of 
the  following  cases:  ■ 

1.  Upon  a  party  to  whom  a  cilnlinn  is  directed,  either  by  his 

full  name  or  part  of  his  name,  where  the  siirrognte  ia  satiBfied, 

by    affidavit    that   the    resideni-e    of   that    pnrty   cannot,    altw 

diligent  taqniry,  be  ascertained  by  the  petitioner. 

SOT 
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2.  Upon  one  or  more  unkuowii  creditors,  next  of  kin,  lecBtc«s. 
heirs,  deviseea,  or  other  persons  included  in  a  class,  to  wbuni  n 
citation  has  been  directiMl.  doHifmatiag  them  b;  a  general  de- 
scription, as  prescribed  in  this  article. 

I  ZSZ4.  [Am*)l.  1881,  189».]  Order,  wbea  and  kn>T  mail*) 
ooattnta  thereof. 

Where  an  order,  directing  the  service  of  a  citation  witboDt  the 
State,  or  by  publication,  is  made  ug  prescribed  in  either  of  the 
last  two  sectioua,  the  party  applying  therefor  inuat  prudncc  proof, 
by  affidavit  ur  otherwise,  to  the  satisftLcCiou  uf  Che  Hurrugsle, 
that  the  esse  is  one  of  thone  specified  ia  thoee  sections,  llie 
order  must  dicvrt  that  service  of  the  citation.  u[K>n  the  pt-rson 
named  or  dea<jribeil  in  the  order,  be  made  by  publication  or  the 
citation  In  two  newspapers,  designated  as  prescribed  in  thia  artir 
de,  UDlees  from  the  petition  it  appears  that  the  estate  ainonnts  to 
less  than  two  thousand  dollars,  in  whi(4i  cRRe  only  one  newapaper 
shall  be  designated,  for  a  specified  time,  which  the  sarrogate  deems 
reasonable,  n<rt  less  than  once  in  each  of  six  saccessive  weeks; 
or,  at  the  option  of  the  petitioner,  by  deliverioK  a  copy  of  the  cita- 
tion, without  the  State,  lo  each  person  so  named  or  described, 
in  person,  and  if  the  person  to  be  served  Is  nu  intant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  ao- 
jouming  or.  if  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  speciGed  In  section  tour  hundred  and  thirty-one  or  fonr 
hundred  and  thirtj-tivo  of  this  act.  It  must  alau  contain  either 
a  direction  that  on  or  before  the  dsy  of  the  first  publication,  the 
petitioner  deposit,  In  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  coiituined  in  a  securely  closed  post-paid  wrapper. 
directed  to  the  person  to  be  served,  at  a  place  specified  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  nse 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
dosed  ijost-paid  wrapper,  directed  to  the  person  with  whom  such 
infant  is  gojonmlnc  or.  a  stiilement  that  the  surroKate,  betnic 
satisfied,  by  the  nfiidavit  upon  which  the  order  was  (rranted,  that 
the  petitioner  cannot,  n'ith  reasonable  diligence,  ascertsfn  a  place 
or  places  where  the  person  to  be  nerved  would  probably  r«cefT» 
matter  transmitted  throueh  the  post-office,  (Uspenses  with  the  de- 
posit of  any  papers  therein. 
BHiW],*oteiI.I9»,cb.  KC.    In  effect  Sept.  I,  IM. 

I  asas.  [Aai'd,  1889.]  Wbat  time  -r««*lre«  f*r  *mU-nrr 
at  covr,  ttik 

Where  service  is  made  by  delivering  a  copy  of  the  dtatSos 
without  the  State,  pursuant  to  an  order  made  as  preecrlbMl  In 
the  last  seclion,  it  must  be  made,  if  within  the  Unft«d  State*, 
at  least  thirty  days,  if  without  the  United  States,  at  least  (orty 
days,  befoire  the  return  day  of  the  citation.  Proof  of  pnbHoitlaa. 
deposit  or  delivery  may  be  made  as  preacribed  In  aecUoa  4M 
of  this  act 

See  II  *S».  MO.  iDte:  L.  1S3T.  cti.  4IW.  '  8:  C.  IMO,  ctu  m.  I  1  <4  Bte. 
an;  L.  lata.  cH.  mi  W  Sdm.  124)1  2K.3.    a,  «a,H>%M(3  Um.  O). 

I  asas,  Berrtee  apoa  a  corporation,  Infaat,  iBMKtIat  «tak 

Service  of  a  citation  must  be  made  upon  an  infant  under  the 
•ge  of  fonrteen  years,  a  person  Judicially  declared  to  be  incom- 
petent  to  manage  his  affnirs  by  renson  of  Innacy,  Idloey.  or 
habitual  drnnkennees,  or  a  corporation,  in  the  manner  prescribed 
for  personal  Krrlce  of  a  summons  upon  aach  a  pemm,  or  vpon 
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a  corporaUon,   in  article  first  of   title   first  ol  chapter  fifth  of 


Where  a  peraon,  cited  or  to  be  cited,  is  an  intaut  of  the  age 
of  fourteen  ;ears  <x  apwards,  or  where  the  surrogate  has,  Id  his 
opinioti,  rcftDonable  grouiids  to  bolieve,  that  a  perBOQ,  cited  or 
to  be  cited,  ia  an  habitual  dmukard,  or  for  an;  cauHe  mentallr 
Incapable  adequatdr  to  [wotect  hia  rights,  although  not  judiciaUr 
declared  to  be  incompetent  to  manage  hJs  affairs,  the  surrogate 
may,  in  hia  discretiou,  with  or  without  an  application  therefor, 
and  iu  the  interest  of  that  person,  make  an  order  requiring  ttiat 
a  mp7  of  the  citation  be  delivered,  in  behalf  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  the  cita- 
tion shall  not  be  deemed  complete  until  such  deliver;.  Where 
the  person,  cited  or  to  be  ciled,  is  an  infant  tinder  the  age  of 
fourteen  years,  or  a  person  Judicially  declared  to  be  incompetent 
to  manage  hia  affairs,  by  reason  of  Itmacy,  idiocy,  or  habitual 
druiikenncBB,  and  the  surroKate  has  reasonable  ground  to  )>eUeTe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
n-as  delivered.  In  behalf  of  the  infant  or  incompetent  person, 
i»  adverse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  perBon,  to  protect  the  latter'a 
rights,  the  enrrogate  may  iikewiBe  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  In  like  manner 
at  any  stage  of  the  proceedings,  he  may  appoint  a  special 
Kuardlan  ad  litem  to  conduct  the  proceedings  In  behalf  of  the 
Incompetent  person,  <o  the  exclusion  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liabilitiee,  as  a  com- 
mittee of  the  property. 
L.  UTS,  cd.  e03  (e  E4m.  420). 

I  SB28.  [Am'd,  ISSe.]  Appearaaoci  kovr  made,  Md  «««et 
tkereot. 

In  a  snrroRBtP's  court,  a  party  of  full  age  may,  unless  be  has 
been  indlcially  declared  to  be  fncompeteut  to  manage  bis  affairs, 
pmsecnte  or  defend  a  special  proceeding,  in  person  or  by  attorney 
regnlsrly  admitted,  to  practice  in  the  courts  of  record,  at  his 
ele^rtion;  eicept  in  a  proceeding  to  punish  him  (or  contempt,  or 
where  he  Is  required  to  appear  in  person,  by  special  provision  of 
law,  or  by  a  special  order  of  the  surrogate.  The  issue  and  service 
of  a  citation  may  be  waived  by  a  party  in  any  proceeding  by  an 
inatrnment  In  writing.  acknowled$red  or  aj^roved  as  a  deed  enti- 
tled to  be  recorded,  or  by  pcrsooHl  appearaoce  or  by  bis  attorney 
with  written  authorization  executed  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate.  The  appearance  of  a 
party,  against  whom  a  citation  has  been  tssned,  has  the  same 
effect,  as  the  appearance  of  a  defendant,  in  an  action  brought 
in  the  snpreme  conrt. 

[^  1S96,  cb.  BTO.    In  cETeet  Btpt.  1,  1806.    8h  II  K.  424,  T9S-802.  anU. 
I  SSXS.  SorroKste'B  father  op  mob  not  to  practlee  before 

A  anrroKate's  father  or  son  shall  not  practice  or  be  employed 
as  attorney  or  connsel,  In  any  case,  in  which  his  partner  or  clerk 
is  prohibited  by  law  from  so  practicing,  or  being  empt07e4> 

Ii.  1844,  eh.  aOO,  I  4  (4  Btm.  fWT).    Bee  |  50,  iBta. 
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I  MSIk  Special  aoKrdlKn)  irbem  ts  ke  ^MolBtaA. 

Where  a  put;,  who  is  au  Infant,  does  Dot  appear  by  hia  |^ 
erftl  suarditui;  gr  where  a  party,  wlio  ia  a  lunatic,  idiot  or  habitnal 
drunkard,  does  not  appear  liy  his  ci>mmitle«,  the  surrogate  mun 
appoint  a  competent  and  roBponsible  person,  to  apiwar  as  si»ecial 
guardian  for  tUat  party.  Where  an  infant  uppears  by  hia  generHl 
guardian,  or  where  a  luoatic,  idiot,  or  habitual  drunkard,  appear* 
by  his  committee,  tlie  HUrrognti.'  must  inquire  into  th^  facta,  aad 
must,  in  like  manaer.  appoint  a  special  guardian,  i(  there  ia  anr 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  per- 
son; or  that  for  sny  other  reason,  the  inferesta  of  the  latter 
require  the  nppointuient  of  a  special  guardian.  A  peraou  cannot 
be  appointed  sueh  a  specisl  guardian,  unleas  hla  written  consent 
la  flleO,  at  or  before  the  lime  of  entering  the  order  appointing  him. 
S«  S  B.  9.  100,  I  3  (2  nam.  104).  im'di  L.  1837.  cb.  MO,  IM  <4  Bdn. 
4M);  L.  IMS.  cb.  S62.  I  «  IS  EOm.  13tt);  L.  ISTO,  cb.  110,  1  4  (T  Bdm.  OB)! 
L.  IBTS,  ch.  aes.  I  2  (a  Edm.  421). 

I  as31.  lv«tloe  of  proceedlnsa  to  appoint  apeelal  K**rd- 
l«a. 

Where  a  person,  other  (ban  the  infant,  o^  the  committee  of  the 
Incompetent  person,  appliea  for  the  appointment  of  ■  ipedal 
guardian,  aa  prescribed  iu  the  last  aecliou,  at  least  eight  days' 
notice  of  the  application  must  be  personally  verred  upon  the 
infant,  or  incompeteut  perHou,  it  he  is  within  the  State,  and  alao 
upon  the  committee,  if  Huy,  Id  like  manner  as  a  citation  ia  re- 
quired by  law  to  be  served.  But  except  Id  a  caae  spedSed  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  ahow 
cause,  prescribe  a  shorter  time,  end  direct  the  service  of  the 
order  to  be  made  in  auch  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  petition, 
and,  in  that  case,  the  order  lu  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation. 

a  R.  a.  100,  I  *  {2  Edm.  104):  L.  1S3T.  cb.  400.  |  ST  (4  Bdm.  4M),  ub'4. 

1  asaa.  Proof  ol  scrTlee  of  elt«tlon,  aBlapaeiia,  eto. 

Proof  of  BPrvlee  of  a  citation,  or  a  subpoena.  Issued  from  a 
surrogate's  court,  niuKt  be  made  in  the  manner  prescribed  by  law, 
for  proof  of  servit^  of  a  summons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
affidavit;  or.  where  the  person  mrvcd  is  of  full  age  and  not  in- 
competent, by  a  written  admisKion  signed  by  him,  accomp«nied 
with  proof,  by  afSdavit  or  otherwise,  of  the  goiuinelieaa  of  hk 
signature. 

2  B.  S.  228.  i  8  |2  Rdm.  £32);  L.  1S3T,  cb.  «)0.  f  U  M  Bdm.  US). 

Written  plenalnsa  mnr  be  re«alr* 

_ .  rrogi 

.._      titlon  0.   _ „  _  , 

of  the  facts  conHtituflDK  his  claim,  objection  or  defence,  and  a 
demand  of  the  decree,  order,  or  other  relief,  to  which  he  sUDposea 
himself  to  l)c  entiileil.  The  surrogate  may  require  the  petition 
or  answer  to  be  Teritied.  and  a  copy  thi'reof  to  be  served  upon 
any  other  per»on  iiil(Tcsti>d.  A  iinrfy  who  fall*  (o  comply  with 
such  reqalrement  nay  1<e  trented  ni'  a  party  in  defeulL  Bzcept 
where  such  a  requirement  is  made,  or  in  a  case  where  a  written 
T0« 
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pedtioQ  la  ezpreeslj  required  by  this  act,  a  petition,  or  the  answer 
ibereto,  may  be  presented  orallp;  in  whicli  caie,  the  Bubataucs 
thereof  must  be  eutered  in  the  records  ol  the  courts. 

1  aa**.  VerlBcaUoB  thereof. 

Tbe  proTisions  of  Bections  C23,   B24,  !>2^,  and  526  of  tbia  Mt 
apply  to  a  TeriEcation  made  pursuant  to  this  chapter   ""''  •"  **"■ 
petitiOD  or  other  unpcr  bo  verified.  ~>»=™  '■'■'■«■  <■«"  H 
ta  inbatance,  without  regard  t 
See  I  2740,  p«t. 

I  asas.  Pvbllwtlna.  of  eltalloa,  «to> 

Where  a  provision  of  this  chapter,  or  an  order  made  pnrsoant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  poblication 
most  be  made  in  a  newspaper  published  in  the  county.  The 
earrogate  may,  also,  in  hiB  diHcrption,  direct  the  publication 
thereof  in  any  other  newspaper  pulilished  in  thp  Ksme  or  another 
county,  as  he  deems  nropcr,  for  the  purpose  of  Kiving  notice  to 
the  persons  intended  to  i>e  served  or  notiBed.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  st  Albany,  m  which 
legal  notices  are  required  by  law  to  l)e  published. 
L.  18T4..C11.  4S7  (9  Bdm.  61S);  2  K.  S.  lOT,  putt  of  1  40  (2  Kdni.  111). 

I  aaso.  (Qepealed  by  L.  1000,  ch.  572.  In  efCect  Sept.  1, 
1900.] 

I  XB3T.  (Am'd.  181^2.]  Honey  paid  Into  coort  and  Bcenrl- 
tlc*  iBkent  how  dlspoaed  of. 

Where  a  statute  requires  the  payment  of  money  into  the  surro- 
gate's court,  or  the  deposit  of  a  sei'urity,  for  the  payment  of 
money,  with  the  surrogate,  the  same  must  be  paid  to  or  deposited 
with  the  county  treahurer  of  the  county,  to  the  credit  of  the 
fund,  or  of  the  estate,  or  of  the  Npecial  proceeding;  unless  the 
statute  contains  special  directions  for  another  disposition  thereof. 
Each  secorlly  so  deposited  with  the  county  tri'iisurer,  must  be 
held  and  disposed  of  by  him,  subject  to  the  direction  of  the 
surrogate's  court;  eicept  that  he  must,  unlefs  otherwise  so  di- 
rected, collect  the  priniipnl  and  interest  secured  thereby.  All 
monej  collected  by.  or  paid  to  the  county  treasurer,  us  preH(ribed 
in  this  section,  must  be  held,  managi4i,  invcstiHl.  and  disposed 
at  by  him,  iu  like  manner  as  mom-y  puid  into  the  supreme  court 
in  an  action  pendinB  therein.  The  regulations,  contained  In  the 
general  rules  of  practice,  as  speciGed  in  sectirm  744  of  this  art. 
and  the  provisions  of  title  third  of  chapter  eighth  of  this  act. 
apply  to  money  paid  to  and  securities  deposited  with  the  county 
treasurer,  as  prescribed  in  this  section;  ejccept  that  the  surrogate  s 
court  exercises,  with  respect  (hereto,  or  with  respect  to  a  se- 
curity. In  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
tie  supreme  court  by  section  747  of  this  act. 

I  SBBH,  Certain  uravfslona  made  applicable  to  proceed- 
!■■:■  In  ■nrroBales'  conrlii. 

Except  where  a  contrary  intent  is  espressotl  in.  or  plainly  im- 
plied from  the  context  of.  s  provision  of  this  chapter,  the  follow- 
ing portion  of  this  act,  to  wit:  title  first,  and  articles  third  and 
701 
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fourth  of  title  sixth,  o(  (chapter  eigbib,  aud  urlicleH  tirxt  and 
»ei.'oad  of  title  third,  of  chapter  uinth.  apply  to  surrogates'  eourtit 
BDd  to  the  proi-eedluKH  therein,  so  far  aa  the;  (.-an  be  appliMl  tn 
the  Bubstance  and  Bubjei-t-mattGr  of  a  proceeding,  withoat  regard 
to  its  form. 
I.1KI,  cti.m  |TI(4Sdin.  901)i)  R.  8.  ai,  1 1  (3  Edm.  MO. 
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c,  18,  t.  3.  ».  3  TESTIMONY.  §§ 

ABTICUB  SECOND. 

Hearing;  including  trial  byjvry  and  reftrewx, 

B*e.  3BMI.  TMtlimDr   Dt  u«i].    alck,    of    tmlnii   wttiKW. 
KM.  Id.;  la  inotbar  eauatt. 
SMI.  DutT  of  ■tcDompber. 

XM3.  How  mlnalea  of  tHlLmonT  anllisnUaUd. 
K4S.  Id.;  to  be  boai 
KM.  BajDwt.  ■«.. 
XMt.  EiccptloDi  upo 
K44.  flmroBate  out 
tMT.  Trial  ^  jDrj. 
SM8.  BcTlew. 
SUA.  Appeal  fmm  ordor  tfaoreapoD. 

I  ■SSft.  TeaHmoiir'  of  >v«d>  bIoIe,  or  IbAfbi  Trltaesa. 

Upon  the  appUoation  of  a  part;  to  a  bt«c1b1  proceeding,  ftnd 
npoQ  proof,  by  affidavit,  to  the  satiBlactioD  of  tbi  aiirrogate, 
that  the  teBtimony  of  a  witnesa  in  hia  county,  who  is  bo  aged, 
sick,  OF  lnQrni,  an  to  be  uaablo  to  attend  before  him  to  be  exam- 
ined, is  material  a,uA  neceasar}'  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  wns  Institnted  to  procure  the 
probate  or  revocation  of  probate  of  a  will,  and  in  any  other  case, 
Taos,  in  his  discretion,  proceed  to  the  place  where  the  witness  Is, 
and  there,  as  in  open  court,  take  his  exaniination.  Such  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 
prescribes,  uinet  be  giveo,  by  the  party  applying  therefor,  to 
each  other  party,  except  to  a  party  who  has  failed  '.o  appear 
B>  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, require  notice  to  be  given  to  any  other  persoo  iotereated. 

U.  1S37.  cb.  480.  I  12  (4  Edm.  48B>.  ani'd;  L.  1S41.  cb.  \W,  ))  1,  2,  g  (4 
Edm.  Ml).     Bae  |  260T. 

i  B540.  [AbM,  ISni.]    Id.i  In  MMOther  eoBntr. 

In  a  case  specified  in  the  last  section,  except  that  the  witnets 
Is  in  anotlier  connty,  where  the  witness  is  a  subscribing  witness 
to  a  will,  if  the  surrogate  has  good  rcasop  to  believe  that  the 
witness  cannot  attend  before  him,  within  a  reasonable  time,  to 
which  the  hearing  may  be  adjourned,  he  may  make  an  order, 
directing  that  the  witneas  be  examined  before  the  sntrogate  of 
tiie  county  in  which  he  Is;  specifying  a  day,  op  or  before  which 
a  certiBed  copy  of  the  order  muat  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
•nrh  persona,  and  in  snch  manner,  as  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seat  of  the  Hurrogaic's  conrt,  must 
be  transmitted  by  him  to  the  Hnrroeate  designated  in  the  order, 
together  with  the  original  will,  where  the  teatlmony  relates  to 
the  execution  of  a  written  will.  The  latter  surrogate  must  there- 
upon, on  the  day  specified  In  the  order,  or  on  another  day  to 
wlilch  he  may  adjourn  the  examination,  take  the  examination  of 
the  witnesses,  as  if  he  possessed  original  Jurisdiction  of  the 
special  proceeding.  The  examination,  after  it  is  reduced  to  wrlt- 
injT  *od  snbacribed  by  the  witness  or  otherwise  duly  authenticated, 
fawether  with  a  statement  of  the  proceedings  upon  the  execution 
of  the  order,  muit  be  certified  by  the  sorrogate  taking  the 
examinationi  attested  by  the  seal  of  his  conrt,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate 
who  directed  the  examination,  by  whom  all  those  papers  mast 
be  filed.  And  In  the  other  cases  named  in  said  aection  two  thoa- 
7«« 
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Mud  five  hundred  and  thirty-nine  he  may  appcdnt  k  ceCeree  to 
take  the  teBtimony  v  bo  shall  rKiort  the  same  to  the  aaid  aurro- 
cate.  An  eiamiuation  bo  taken  has  the  same  ^fect  M  if  it  wa« 
token  before  the  latter  surrogate. 

L.  leST,  ch.  MO.  fl  13,   14  and  IB.  mn'd  1B81. 

I  SB41.  Dntr  o(  ■tenasrapher. 

The  Bteuograplier  of  a.  surrogate's  court  must,  oitder  ti<*  direc- 
tion of  the  surrogate,  take  lull  Btenc«raphic  notes  of  all  pro- 
ceedings, in  which  oral  proofs  are  given,  eicept  where  the  Bomy- 
gate  otherwise  directs.  The  testimouy  must  be  legibly  written 
out  at  length  by  him,  from  bis  Dotes;  and  the  minutes  thereof, 
as  BO  wrilteu  out,  must,  after  being  authenticated,  as  prescribed 
in  the  uext  section,  be  filed  in  the  surrogate's  oSice. 

L.  I8TI.  Ph.  ST*,  part  d(  S  1  (B  Sia.  231),  im'd.    See  Co.  Proc..   |  SSm. 

g  ZR4Z.  [Am'd,  18S1.]  How  tnlnntH  of  testlmanr  aatkea- 
tlcBted. 

Tbe  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  tabeu  by  the  Eurrogntc,  or  under  his  direction,  while 
the  witness  is  tcBlifyiuK.  must,  before  being  Sled,  be  authenti- 
cated by  the  signature  of  the  stenographer,  referee,  the  siirrosate 
or  the  clerk  of  tlie  surrogate's  court,  as  the  caae  may  be,  to  the 
effect  that  they  are  correct. 

I  XS43.  Id.)  to  be  boand  In  Tolnmea,  efo. 

Id  the  city  and  conuty  o(  New-York,  in  the  connty  of  Kinn, 
and  in  any  other  county  where  the  supervisors  so  direct,  Uie 
minutes  of  tealimony  written  out  by  the  stenographer  must  be 
hound,  at  the  expense  of  ibe  county,  in  volumes  of  convenient 
size  and  shape,  indorsed,  "  Stenographic  Diinutes  ",  and  numbered 
consecutively,  T'pon  the  record  of  a  decree  made  in  any  con- 
tested matter,  the  surrogate  must  eause  to  be  made  a  minute, 
referring  to  each  volume  of  the  Btenographlc  minutes,  and  to  the 
pages  thereof,  containiug  auy  testimony  relating  to  the  matter, 

W.,  a  1  tna  2;  Co.  Proff.,  j  268. 

I  2B44.  Beqaest,  eto^  doea  not  dlBvnaUfy,  at*.,  TrttnaM. 

A  person  is  nut  dlHqualihed  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whether  it  ia 
bencQciat  to  him  or  otherwise. 

SnbMltut«  toi  2  B.  S.  GT,  SS,  {  S,  and  Pin  at  |  GO    (2  Edm,  A). 

I  trim. 

— , — ,     .„   ^j  10  a  ruling  by  n  surrogate,   opon 

the  trial  by  hiui  of  an  issue  ot  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  uuistion  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruMng  of  the  court  upon  a  triaJ. 
without  a  jury,  of  nn  ifsoe  of  fact,  as  prescribed  in  article  third 
of  title  first  of  eliajitcr  tenth  of  this  net.  The  provisions  of 
that  article,  rclHlIng  lo  the  iniinner  and  ePfitt  of  taking  sucli  mn 
exception,  and  llie  seltleinent  of  a  ease  containing  the  eiceptioua, 
apply  to  Huch  a  trial  I'cfore  a  Btirrogate;  for  which  purpose,  the 
decree  is  rccarded  hr  a  jiidgnieut.  and  notice  of  an  exception 
may  be  filed  in  the  siirr')(rHie's  office.  Uoon  such  a  trial,  the 
surrogate  must  file  in  hia  oUice  his  decision  in  writinK,  whh^ 
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muBt  Btate,  aeporntely,  the  facts  found  and  the  eonclOBionB  of 
Inw.  Either  party  mnj,  upon  the  aettlement  of  a  case,  reqnCKt 
a  flndlue  upou  any  qnestion  of  fact,  or  a  rullnK  npon  any  ques- 
tion of  law:  aDd  an  exception  may  be  taken  to  such  a  findioK 
or  ruling,  or  to  a  refunal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  cnnrt  brin^B  up  for 
review,  by  earh  court  to  ivhich  the  apDenl  is  carried,  each  de- 
eiiiiou,  to  which  an  exception  is  doty  taken  by  the  appellant,  an 
prescribed  in  tbia  aection.  But  Buch  a  deeree  or  order  shall  not 
i>e  reversed,  for  an  error  in  admitting  or  rejectiuR  evidence,  un- 
less it  appears  to  the  iippellate  court  that  llie  exceptant  waa 
neeessBilly  prejudiced  thereby. 

Sm  fi  IBMK,  ante. 

I  atMS.    [Ain'd,  IflOB,  1S1W.]    9arros»te  mar  refer  qneatlOR 
of  f»ct|  or  stteoiiBt. 

In  a  apecial  proceedins.  other  tbiu  one  instituted  for  probnte 
or  revocation  of  prubnte  of  a  will,  the  eurrogate  may,  in  hia  die- 
crelion.  appoint  a  referee  to  take  and  report  (o  the  surroxate  the 
evidence  npon  the  facts,  or  upon  a  sperific  qnention  of  Inct:  to 
eiamiQe  an  account  rendered;  to  hear  and  determine  ail  queationa, 
ariakiK  upon  the  Bettlement  of  such  an  account,  which  the  surro- 
Kate  has  power  to  determine;  and  to  maiie  a  reuort  thereon;  sub- 
ject, however,  to  eondrmation  or  modification  by  tbe  aurnxtate. 
Such  a  referee  baa  the  saflie  power,  and  is  entitled  to  tife  same 
compensation  as  a  referee  appointed  by  the  aupreme  court,  for  the 
tria!  of  an  issue  of  tact  in  an  action:  and  the  provisioDs  of  this 
■ct,  aiq)licable  to  a  reference  by  the  supreme  court,  apply  to  lu 
reference,  made  as  prescriiied  In  thie  section,  so  far  aa  they  can 
be  applied  lu  substance  wilboitt  regard  to  the  form  of  procecdin;;. 
llie  Burrosate  of  the  county  of  New  York,  may,  on  the  written 
franseut  of  all  the  parties  appearing  lu  a  probate  cane,  eiq>oint  a 
referee,  or  may,  in  his  discretion,  direct  an  assiatant  to  take  and 
report  the  testimony,  but  without  authority  to  paas  upon  the  ie- 
BBea  involved  therein.  Unless  a  referee's  report  in  pasHed  upon 
and  confirmed,  approved,  modified  or  rejected  by  a  surrotcnte 
irithiu  ninty  days  after  it  has  been  submlltnl  to  lilm.  it  sbali  be 
deemed  to  have  been  confirmed  as  of  eourse  and  a  decree  to  that 
effect  may  he  entered  by  any  partj'  intereHted  in  the  proceeding 
upon  two  day«'  notice, 
i.inhob.«^i^aiD'diauiL.uw,tifa.iMiL.im  on.  m 


t  2tMT.  [Am'd.    lS9fi.l    Trial    br  J>rr- 

The  surroKate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  h<'l<l 
within  the  county,  or  In  the  county  court  of  the  county,  of  any 
rontriiverted  question  of  fact  arising  in  a  Hpecial  proceeding  fur 
the  diaponition  of  tbe  real  property  of  a  decedent,  as  prcHcribcd 
in  title  fifth  of  this  chapter.  The  order  must  state  distim-tty  and 
plainly  each  question  of  fact  to  be  tried,  and  it  Is  the  only  au- 
thority needed  for  the  trial.  Either  of  the  surrogates  of  the 
counly  of  New-York  may.  In  his  discretion,  make  an  order  trans- 
ferring to  the  snpreme  court  any  special  proceeding  for  the  pro- 
bate of  a  will  pending  before  him,  or  fn  the  court  over  which 
he  presides,  and  thereupon  the  Ibsucs  of  fact  arislnfr  in  such  pro- 
ceeding shall  be  henrd  and  determined  by  the  supreme  court 
The  order  transferring  such  proceeding  is  the  onlv  authority 
necessary  for  the  trial  in  the  supreme  court  of  such  issues  of 
fact.  Such  issues  of  tact  shall  be  tried  by  jury,  and  the  verdict 
can  be  reviewed  only  by  a  motion  tor  a  new  triol  upon  the  min- 
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utes  of  tbe  jui]ge.  Snch  motion  moat  be  made  witbiD  ten  daj-* 
after  the  verdict  fn  rendered.  A  new  trial  may  be  granted  upon 
exceptions,  ur  bceause  the  verdii?t  was  rendered  upon  insuHlcieni 
evideace,  or  is  against  the  evidence  or  the  weight  of  evidence.  An 
appeal  iiee  to  the  appellate  division  ol  the  Bupreme  court  from  tbe 
order  granting  or  refuHiag  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  notice  of  appeal  upon  the  clerk  of  tbe  court,  and 
upon  the  attomey  for  tbe  respondeut.  within  ten  days  after  the 
service  upon  the  attorney  for  the  appellant  of  the  order  appealed 
from,  and  of  written  notice  of  the  entry  thereof.  The  appeal 
shall  be  heard  upon  a  case  containing  all  the  evidence;  and  an 
error  in  the  admlsBion  or  eiclueion  of  evidence,  or  in  any  otber 
ruling  or  direction  of  Che  judge  upon  the  trial  may.  in  the  dis- 
cretion of  the  court,  be  disregarded  if  substantial  Justice  does 
not  require  that  there  should  be  a  new  trial.  If  a  motion  to  tiet 
exide  the  verdict  be  not  made,  or  if  at  the  termination  of  tbe 
proceedings  for  its  review,  the  verdict  is  sustained,  the  supreme 
court  shall  certify  to  the  surrogate's  court  the  verdict,  wbich 
shall  be  flnal  and  conclusive  upon  the  parties  to  the  litinatlon  and 
their  privies.  Iliereafter  all  proceedings  relating  to  the  will  and  - 
to  the  estate  of  the  decedent  shall  be  bad  in  the  surrogate's  conrt. 
The  original  will  shall  be  returned  to  the  anrrogate's  court  at  tbe 
time  the  verdict  is  certified  thereto.  The  costs  shall  be  taxed  in 
the  surrogate's  court,  and  shall  be  the  same,  and  nhall  be  awarded 
in  the  same  manner  as  if  the  proceedings  had  been  heard  by  tbe 
aurrogate. 

2  R.  8.  ins.  part  at  I  11  (2  Bdm.  108),  lo'd;  L.  ISfl.  cIl  380.  |  «  «  Bdnu 
sesi.    Bn  I  so.  ante:  U  IBOG,  ch.  Me. 

f  WMM.   [Am'd,   1800.)     Review. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  prooeedins  for 
the  dlspoeitioii  of  the  real  property  of  a  decedent,  made  as  pre- 
scribed in  tbe  Inst  section,  can  be  reviewed,  in  the  fitrt  instance, 
only  upon  a  motiou  for  a  new  trial.  A  new  trial  may  be  granteil 
by  the  surrogate  or  the  court  in  which  the  trial  took  place,  or,  if 
it  took  pincf  at  a  trial  term  of  the  supreme  court,  by  the  «a- 
preniG  court,  in  a  case  where  a  new  trial  of  specific  qnesdons  of 
fact,  tried  by  a  Jury  pursuant  to  an  order  for  such  trial  made  In 
an  action,  would  be  granted.  The  verdict  of  the  Jury  moat  be 
certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in 
ivhich  the  trial  took  place. 

Id.,  remalmlvr  ot  g  11.  im'd.    Sm  H  1001  lod  IWH.  mt*;  L.  18WI,  ch.  »««. 

I  2S4n.  Appeal  from  order  tlierrapOD. 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motion 
for  a  new  trial,  as  prescribed  in  the  last  section,  as  If  the  order 
had  been  made  in  an  action,  and  with  like  effect.  Costs  of  snob 
an  appeal  may  be  awarded  by  the  appellate  court,  as  if  the  ap. 
peal  WHS   from   an  order  or  decree  of   the  surrogate's  court. 


...Gooylc 
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ARTICLE  THIRD. 

Decreet  and  orders,  and  the  enforcement  thereof.    Coata  and  fees. 

Sec.  2KS0.  DeflnltiDD  of  "  flnil  gnlec  ■■  mud  '■  decTM." 

aUl.  Dktm  seltllcs  an  iccounl,  to  codIiId  mimmary  thEreaT. 

aSeS.  DeCTM  far  rnqn^y;  Haw  dtKliel«d. 

KSS.  Id.:  1^  pnnlihmrat  for  foalcmpt. 

SSar!  Ostc  bov  nude  piriibl*. 


1  StSfiO.  DeflnlHoa  of  "  llmal  order  "  aad  •■  deBrce." 

The  final  determination  of  tbe  rights  of  the  partiea  to  a  special 
proceeding  in  n  sarrogate'i  court,  is  styled,  iadieferentlf,  a  final 
order,  or  ■  decree. 

I  25111.  Decree  Hcttlliiv  aa  acoonat,  to  contain  •niaianrr' 
tberesl. 

Bach  decree,   whereby  an   account  is  judicially   settled,   must 
contain,  in  the  hotly  thereof,  a  !>iimmary  of  the  account  as  set- 
tled: or  must  refer  to  such  a  nummary,  which  must  be  recorded 
ID  the  same  book,  and  is  deemed  a  part  of  the  decree. 
L.  ISST,  cb.  460.  I  3  {4  Rdm.  48T).  arn-d.     S«  i  2408,  labd.  4.  •nl*. 

1  SSBS.  Deeree  or  order)  whea  evldeni^e  of  anaeta. 

A  decree.  directinR  payment  by  an  eiecutor,  adaiinJBtrntor,  or 
testamentary  tnialee,  to  a  creditor  of,  or  a  person  interested  Id, 
the  estate  or  fund,  or  an  order,  permittinK  a  judgment  creditor 
tif  iasue  an  eieention' ftKainst  an  executor  or  ndminislrntOr  is, 
pxcppt  npon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  safflcieut  assets  In  liis  hands,  to  satisfy  the  sum  which  the 
tlecree  directs  him  to  pay,   or  for  which   the  order  permits  the 

2  R.  S.  lia,  part  of  I  21  (3  Edm.  1211,  amd. 

1  aSSS.  Decree  for  moaert  bow  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persouH  therein  desiftnated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  piirliculars,  with  re- 
fpect  to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  dcicket-boolc,  where  a  judicment  for  a  sum  of  money 
is  rendered  in  the  supreme  court,  so  far  as  tbe  provisions  of  law, 
directing  snch  entries,  are  applicable  to  such  a  decree.  Each 
county  elerk,  to  whom  snch  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docket  the  decree 
in  the  appropriate  docket-book,  kept  in  his  office,  as  prescribed 
by  law  for  docketing  a  judgment  of  tbe  supreme  court      Xha  ' 
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docketing  of  tnch  a  decree  hai  the  same  totix  and  effect,   th( 
lien  thereof  may  be  BUBpended  or  discharged,  and  the  decree  may 
be  assigned  or  satlBQ«d,  aa  ir  it  was  Bach  a  judgment. 
L.  ISST.  cH.  400.  U«3,  et  (4  nam.  *m,  imd;  L.  IBM,  a.  KM,  |1  (i  Bdn. 

osT) :  L.  isar.  m.  ^sa.  i  s  n  Bdm.  lee). 

f  2BS4.  {AMd,  1B8B.]  BrnforcemcBt  of  da«v**  bT  •zces- 
Uon. 

A  decree,  directing  the  payment  of  a  sum  of  mon^  into  conrt, 
or  to  one  or  more  parties,  may  be  enforced  by  an  ezecntion 
against  the  proper^  of  the  party  directed  to  make  the  paTment 
The  execution  must  be  Issned  by  the  Bnrrogmte,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  mnat  be 
made  returnable  to  the  court.  Id  all  other  respects,  the  pr«- 
Tlsions  of  this  act,  relating  to  an  execution  againat  the  property 
of  a  judgment  debtor,  Issued  upon  a  Judgment  of  the  anpreme 
court,  and  the  proceedings  to  collect  It,  apply  to  an  execution  is- 
sued from  the  surrogate's  court,  and  the  collection  thereof,  tbe 
decree  being,  for  that  purpose,  regarded  as  a  Judgment;  except 
that  the  proceedings  preaorlbed  In  title  twelfth  of  ^apter  Beren- 
teenth  of  this  act,  if  founded  upon  such  a  decree,  must  be  talceii, 
as  if  tbe  decree  was  a  Judgment  of  tbe  county  court,  or.  Id  Ote 
dty  of  New  York,  of  the  supreme  court. 

d.,   Kimlnder  of  |  «*,   ini'd;  Ii.   lawi,  ch.  »4a. 

I  3B5B.  Id.t  by  pnnlBhmeBt  (or  oonteaipt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  coort, 
directing  tbe  payment  of  money,  or  requiring  the  performance  ot 
any  other  act,  may  l>e  enforced,  by  eerylng  a  certified  copy  thereof 
upon  the  party  against  whom  It  is  rendered,  or  the  officer  or 
person  who  Is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglecta  to  obey  it,  by  punishing  him  for  a 
contemn t  of  court. 

1.  Wherv  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  1u^<t  section . 

2.  WiiMti  pnrt  of  it  cannot  be  bo  enforced  by  execution;  in 
which,  catii.-,  the  part  or  parts,  which  cannot  tie  so  enforced,  may 
be  eufiirced  aa  prescribed  in  this  section. 

'A.  Where  an  esei-'Ution,  issued  aa  prescribed  In  the  last  section, 
to  the  sherifC  o(  the  surrogate's  county,  baa  been  returned  by 
him  wholly  or  partly  unsatislied. 

4.  Where  tbe  deliiiqueut  is  an  executor,  adm into tra tor,  guardian, 
or  testaraentury  truateif,  and  the  decree  relates  to  the  fund  ot 
cstHle,  in  which  case  the  surrogate  may  enforce  the  decre*  as 
prescribed  in  this  socliun,  cither  without  isBuicg  an  executtoc, 
ur  after  the  return  of  an  execution,  as  he  thiuks  proper. 

If  the  dcliuiiueni  has  given  an  official  bond,  his  impriaonment, 
l.j  virtue  of  proceedings  to  punish  him  for  a  contempt,  aa  pre- 
scribed ill  this  section,  or  a  levy  upou  his  property  by  Tlrtue  of 
uu  execution,  issued  as  prescribed  in  the  fast  section,  does  not 
bar,  9usi>oud,  or  oCherwiBC  aifect  an  action  against  the  auretlM 
in  nis  oliicial  bond. 
L.un.cb.  n^iu.   Heenui,uiw. 


:ourt,  made  or  entered  in  writinga 
H  styled  au  order.  It  may  be  en> 
lilur  order,  made  by  the  anpraiM 
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Bunally,  or  ont  of  the  eutste,   or  mno,   as  justice  requirei;  but 
i^niitiL  nthpr  thRii  actual  expenaeB,  caonot  be  awarded  to  be  paid 
r  fnud,  which  is  lesa  than  one  thouaand  dollars 


3  R.  8.  3SS,  I  10  (Z  Edm.  1S3):  L.  issa,  g  TS4  ts  Kdm.  Stl);  U  1)67,  cb. 
TU.   I  B  (T  idm.  1«S). 

I  XKB8.  [AiB'd,  18S1,]     ld.|  nhea  Kwuded. 
The  award  of  coats  in  a  decree  is  In  the  diacrMion  of  the  aur- 
lugale,  except  in  one  of  thf  following  caaea: 

1.  Where  a^ieelal  directions,  respecting  the  award  of  coata,  arc 
contained  in  a  judgiaeDt  or  order,  made  upon  an  appeal  from  thc> 
surroKate'a  detcmiinntion.  or  upon  a  motion  for  a  new  trial  of 
qoeBtlona  of  fact  tried  by  a  jury;  in  either  of  which  caaea,  costs 
mnst  be  awarded  accardiuK  to  those  directions. 

2.  When  a  question  of  fnct  has  been  tried  by  a  jnr;;  in  which 
caae,  anleBs  it  is  within  the  fiiregoiog  snbdlTision,  the  decree 
iDuat  award  coBia  to  the  succesarul  party,  - 

3.  When  the  deeree  ia  made  upon  a  contested  application  for 
probate  or  revocation  of  nrohnte  of  a  will,  costs,  payable  out  of 
the  eatate  or  otherwise,  shall  not  be  awarded  to  an  unSDCcesafuI 
ronteslant  of  the  will,  nnless  he  is  a  special  Riiardian  for  an  in- 
fant, appointed  by  the  snrroRnte.  or  is  named  aa  an  executor  in 
a  paper  proponfaded  by  him  Id  irood  faith  as  the  last  will  of  the 
(Im'^detit;  but  the  anrmfnite  may  order  a  cop.v  of  the  stenoK- 
r->nher's  minntea  to  be  fiiriiish?d  to  the  conteatant'a  counsel,  and 
rhance  the  expense  thereof  to  the  estate  if  he  shall  he  aatisRcd 
that  the  contest  ia  made  In  Kood  faith. 

•M3B.S.  10l.lt>(I«m.  lM).aiidlB.&(I,l»RI'lm.m 

I  aBB9.  td.|  knr  swaFded. 

Costs,  when  awarded  b.y  a  decree,  Indnde  alt  dlsbursementa  of 
the  parly  to  whom  they  are  awarded,  which  mifcht  be  taxed  in 
the  anpretne  conrt.  The  anm  allowed  for  costa  must  be  fixed  by 
tbo  anrroKate,  and  Inserted  In  the  decree. 

I  2MO.  Id.)  wkea  *be  SKaie  sa  In  ■apreue  eonrt. 

Where  a  qnestlon  of  fact  hna  been  tried  by  a  Jury,  the  costs, 
n*-Brded  aeninst  the  nnKUCces'Hfnl  partv.  are  the  same  ss  the 
taxable  costs  of  an  action  in  the  supreme  conrt.  The  coats  of 
fn  appeal,  where  they  are  awarded  in  a  snrroBHte'a  cnnrt.  are 
the  same  as  If  they  were  awarded  in  the  supreme  court. 

I  9BS1.  WAea  anrpoKBte  to  flz  amonnt  of  eosfa. 

Id  a  ««se  other  than  one  of  those  specified  tn  the  last  sectloD, 
»h*  aurmtRite,  npon  rendering  a  decree,  may.  In  his  discretion, 
Hx  tfacb  a  snm.  to  be  allowed  bb  costs.  In  addition  to  the  dia- 
hnraements.  as  he  deems  reasonable,  not  exceeding,  where  there 
hsa  not  been  a  contest,  twenty-flve  dollara.  nr  where  there  haa 
hfon  a  cnnte"t,  seventy  dollars-  md.  In  addilinn  thereto,  where  a 
trial  or  hparinr  upon  the  meritn  before  the  snrrodnte  neceasartly 
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occupies  more  th&n  two  dAye,  ten  dollara  (or  each  additionil  day; 
aDd  where  a  motion  (or  a  oew  trial  ia  made  before  the  ■urrogate. 
if  It  is  granted,  seTent;  dollars;  i(  it  ia  denied,  forty  dollan. 

I    asex.    [An'd,    1S81.I    Additional    allowiuiea    Im    mMIIbs 


In  addition  to  the  sums  specified  ia  the  last  two  sectiona,  the 
Bnrragate  maj,  in  his  discretion,  allow  to  an  execator,  adminis- 
trator, guardian,  or  testamentary  trustee,  upon  a  jndicial  settle- 
ment of  hii  ncconnt,  or  on  an  intermediate  accounting  reqnired 
b7  the  snrrogate,  such  a  snm,  bb  the  eurrogale  deems  reasoniible, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occn;ti«d 
tn  preparing  his  account  for  settlement,  and  otherwise  preparinc 
for  the  trial. 

SuDatltDtsd  tor  U  IMt.  ch.  S«t.  1  8  (C  Edm.  121).  and  Id.,  ch.  lU. 

I  2B03.  Allo^vaao^  apon  sale  of  r«al  property* 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  administrator, 
or  freeholder,  disposing  oC  the  property,  must  be  allowed  br  the 
BUrrogate,  out  of  the  proceeds  of  the  sale  brought  into  court,  his 
expenses:  and  he  may  be  allowed,  out  of  the  proceeds,  a  reason- 
able sun  for  bis  own  serviceB,  not  exceeding  fire  dollar!  (or  each. 
day,  actnally  and  nvccsaarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reastmable.  for  the  necessary  services  o(  bis  attorney  and  coun- 
sel therein. 

L.  ISM.  eh.  aoo.  I  2  (4  Edm.  am.  •ta'a. 

I  ZSe4.  Id-t  BO  eomml-sliiBii  allowed. 

The  allowances  specified  in  the  laat  section  are  in  lieu  of  com- 

missions. 

g  2MS.  Fees  of  apppalaer. 

An  appraiser  is  entitled,  in  addition  to  his  actnal  expenseR.  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dolUtra 
tor  each  day,  actually  and  necessarily  occupied  by  him,  in  mak- 
ing the  appraisal  or  inventory.  The  number  of  days'  servict^s, 
and  the  expenses,  if  any,  nimrf  i^,*  nr-AirHi  v.^  tha  nffijiatfit  #*#  *^ik^ 
appraiser;  and  the  sums  i  . 
and  paid  by  the  executor  or  administrator, 

L.  IGTB,  eta.  2SB  (8  Edm.   BSfl). 

1  ZBB8.  Id.)  other  ofllcerB,  and  frltaeasea. 

Each  other  officer,  including  a  referee,  and  each  witneas.  Is 
entitled  to  the  same  fees,  for  his  services,  and  for  tnvdlins,  Ka 
he  is  allowed  (or  lite  services  in  the  supreme  court. 

2  B.  S.  M.  I  IS  (2  Edm.  00).  ain'd. 

I  SBdT.  Feea  ot  tlie  aorroKate. 

A  surrogate  Khali  not  charge  or  receive  any  fee,  eiceut  aa 
follows; 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  caHt>, 
itiMtn  the  application  of  a  party,  he  goes  to  a  place,  other  than 
bin  ottiiiv  or  the  court  room  where  he  is  required  to  hold  court 
ill  order  to   take  textimuny.   he  may   charge,   and   receive   to    hia 
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own  use,  ten  cents  (or  eti^  mile  for  Koing,  nnd  the  aaue  sum 
for  retorniaS' 

2.  [Am'i,  1904.]  He  mtist  charge,  and  receive  to  the  use  of 
the  couatr,  for  a  copy  of  a  paper,  ten  ocDta  for  eaob  folio,  aud 
for  comparing  and  certifying  a  copj  of  paiiers  on  appeal  or  a 
case  on  appeal  where  printed  copies  thert>of  are  prexenled  by 
aaj  party  to  any  proceeding,  one  cent  for  each  foiio,  except 
where  the  board  of  BUpervisora  have  allowed  bla  clerk  -to  receive 
r^es  for  hia  onn  nne;  and  in  that  oose.  hia  clerk  may  charge  and 
receive  the  same  fee.  Where  in  a  proceeding  in  the  aurrogate's 
coart  the  attorneys  for  all  the  adult  partiea  interested  aud  apecial 
guardlana,  or  general  guardians,  appearing  for  all  infant  parlies 
intereated,  other  jhan  parties  in  default,  or  against  whom  a  Qnal 
order  has  been  taken  and  is  not  appealed  from,  atipulate  In  writ- 
ing that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  Htipulation  takes  the 
place  of  a  certificate  as  lo  the  partiea  so  atipulating,  and  the 
surrogate  or  hia  clerli  ia  not  rei|uired  lo  certify  the  aame  or  en- 
titled to  any  fee  therefor.  And  the  paper  ao  proved  by  atipu- 
lation  shall  be  received  by  the  clerka  of  all  the  courta  and  by  the 
conrts,  and  shall  be  nsed  or  filed  with  the  same  force  and  effect 
as  if  certified  by  the  aurrogste  or  his  clerk. 

L.  ie04,  eb.  181,  I  a.  All  seta  or  pttrta  of  itctB  snd  suy  set  or  part  of  an 
act  Id  relBtiou  to  tha  feet  of  the  aurrogmiA  tn  New  York  county,  InooDilBteDt 
herewith,  are  herefay  rapealed. 

I     iiua    »).    uo.  i  I  !2  Edm.  4Xtl;  L.  tSTO.  cb.  Mtt;  Ia  ISM.  eb.  300;  |  S 
ISST.  cb.  MO.  I  W;  b.   1904,  cb.  13T.      In  tfftcl  Hircll  SS, 
Til 
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ARTICLE  D'OCR.TH. 

Appeal. 


t.  3008.  Wlien  partr  may  appeal. 

Sa7<i.  Apvt»\\   to  obit    coort  1 

3ST1.  iDtermcdlate  order;   bow   .i^.n-^j. 

aen.  nme  to  appesl. 

»73.  Wb«  mnat  be   made  parClei. 

BSTt.  Appnl;    boir  Ukeo. 

2CTG.  Certain  pro'ialoui  s(  ebapter  12  aaOt  applluble. 

ZSTe.  Appeal  may  be  an  the  Uw  or  Ibe  (acCa;  caae  to  b«  made,    oM 

»77.  Becnrlty  to  perfect  appeal. 

SBTS.  Id.:  where  decrea  la  (or  moan  or  dsUTerr  of  proptrtj,  ntc 

saw.  Decree  (or  prol 
2S8S.  Decree    re.olllni 


.     I  2066.  IVhes  party  mmr  apveBl. 

Any  jjartf  agKriered  may  appeal  from  a  decree  or  an  order  of 
a  Burroeate's  court,  in  a  case  prescribed  in  tbia  article,  except 
where  the  decree  or  order  of  whieb  he  complaluB  was  rendered 


I  2B09.  IVhea  pepion  Dot  a  party  Biay  apical. 

A  creditor  of,  or  person  intereeted  in,  the  estate  or  tund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceedinKi  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
apjlication  I  or  who  hns  ac<iuirPd,  since  the  decree  or  order  was 
made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  It  had  bepn  previously  acquired;  may  interTene  and 
appeal,  as  proscribed  in  this  article.  The  facts,  which  entitled 
snch  n  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

1  25T0.  [Am'd,  ISBS.]  AppeBl|  to  wkat  oonrt  It  miar  ba 
lalcea. 

Ad  appeal  to  the  appellate  division  of  the  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  ordu 
aCTecling  a  subntnntinl  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  sietial  proceeding. 

2  R.  a.  nOe.  «t  104.  )18  (2  Edm.  S33>;'2  R.  8.  S3,  part  of  t  3B  (S  Edm.  «m 

I  2BT1.  IntemeAlate   oFderi  bow  rcTle^cil. 

An  appeal,  taken  from  a  decree,  brings  up  for  reriew  each  in- 
termediate order,  which  is  specified  in  the  notice  of  appeal.  Knd 
necessarily  affected  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  am>eal  taken 
from  that  order. 

71S 
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I  SBSa.  Tto««  to  ftppMl. 

An  Hpaea]  hy  a,  part;  mast  be  taken  within  thirty  days  after 
the  Berrice,  upon  the  appellant,  or  upon  the  ■ttoruey,  U  aaf, 
who  appeared  for  hitn  in  the  eiurogate'a  court,  of  a  copy  ot  the 
decree  or  order  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
V^t  a  part;,  taken  as  prescribed  in  this  article,  muat  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  nnieiiB 
the  appellant's  title  was  acquired  by  means  of  an  aisignment  or 
conveyance  from  a  party;  in  whl*±  case,  the  an>eal  muat  be 
taken  witbin  the  time  limited  for  the  taking  thereof  by  the  bs- 
■ignor  or  grantor. 
3  R.  8.  M.  I  BD  <3  Sdm.  M);  S  E.  B.  SDS.  H  M,  100,  IM,  1«T  (S  »in. 

rat.  asi>. 

■  SBTS.  Who  naiit  be  made  purtles. 

Each  party  to  the  special  proceeding  in  the  surrogate's  coart, 
and  each  person  not  a  party,  who  has,  or  claims  to  bare,  in  the 
■nbiect-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  directly  affected  thereby,  and  which  appears  upon  the  face  of 
the  papers  presented  in  the  surrogate's  court,  or  hna  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  part;  to  the  appeal.  A  person  not  a  party,  bat  who 
moat  be  made  a  party,  as  prescribed  in  this  section,  may  be 
brongtat  in  by  an  order  of  the  appellate  conrt,  made  after  the  ap- 
peal is  taken;  or  the  appeal  may  be  digmiBsed  on  account  of  hla 
abflenre.    The  appellate  court  may  prescribe  the  mode  of  bring- 


snch  a  person,  by  publication,  by  penlonal  Berrlce,  or  other- 
Bnt  tblB  Bectlon  doea  not  require  a  person  Intereatef    " "" 
not  a  party,  to  be  brought  in.  It  he  was  legally  repreaented,  o 


But  tblB  Bectlon  doea  not  require  a  person  Intereated,  but 

party,  to  be  brought  in,  1(  '  ■       ' 

duly  dted  in  the  court  below. 
I  XST4.  Appeal)  bow  takeB. 

An  appeal  muat  be  taken  by  the  serrlce,  wlthlit  the  State, 
upon  each  party  to  the  special  proceeding,  other  thao  the  appel- 
lant, and  upon  the  surrogate,  or  the  clerk  of  the  surrogate'* 
conrt,  of  a  written  notice,  r;ferring  to  the  decree  or  order  ap- 
pealed from,  and  Btating  that  the  appellant  appeals  from  the 
Bnme,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  In  the  court  below  appeared  in  person,  the 
notice  of  appeal  must  be  personally  serred  upon  him;  where  he 
appeared  by  an  attorney,  tt  must  be  serred  perRonally,  either  upon 
him  or  upon  his  attorney.  Where  a.  party,  wbo  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  bim  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otberwiee  it  may  be  served  by  de- 
poaiting  it.  Indorsed  with  a  direction  to  the  party,  with  the  aurro- 
gate  or  the  clerk  of  the  Burrosate's  court.  Where  a  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  section,  the  surro- 
gate, or  a  Jtistice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  be  thinks  proper;  and  service  in  that 
mode  bos  the  aame  effect  aa  personal  Bervice. 

Bm  g  lUO,  uta. 

I  S8T5.  Ce«4a.la  prorlnlona  of  ckapter  13  nade  appUeable. 

The  provisions  of  the  following  sections  of  this  act.  to  wit; 
sections  128S.  1297.  1298,  1299,  1303,  and  1305  to  1309,  both  in- 
dndve,  apply  to  an  appeal  taken  aa  prescribed  Id  this  article. 
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I  asra.' Appeal  mar  he  «>  the  law  •r  the  iMrt>|  omm  *• 
be  nuUle,  eto. 

The  appeal  may  be  taken  upon  qaeatkiiu  of  Ian,  or  opon  tli« 
tacts  or  upon  both.  It  It  is  taken  from  a  decree  rendered  apoo 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  it  mnrt  be  heard 
upon  a  case,  to  be  made  and  settled  by  the  SDrrogate,  aa  pre- 
scribed by  law,  for  making  and  setillng  of  a  case  upon  an  m>peal 
in  an  acuon. 

}  aSTT.  fleenrltT  to  perfeot  appeal. 

To  render  a  notice  of  appeal  effedtial  for  any  pnrpooe,  except 
In  a  case  specified  in  the  next  section,  or  where  it  is  ■pe<naUy  pre- 
Kril)ed  by  law,  that  security  is  not  necessary  to  perfect  tlie 
appeal,  the  appellant  must  gire  a  written  nudertakinr,  witb  At 
leaat  two  sureties,  to  the  effect  that  the  appellant  wQl  pay  all 
costs  and  damages  which  may  be  awarded  against  him  npon  tb« 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

a  B.  B.  ss.  I  se  (2  Edm.  ST);  2  n.  B.  eio,  i  los  (2  aon,  eu). 

I  SETS.  [Ab'O,  ISSa.]  Id-t  where  decree  In  tor  KaBey-  mw 
del Iv err  of  property,  etc 

Notice  of  appeal  by  an  execuLor,  administrator,  testamentan 
trustee,  guardian,  or  other  person  appointed  by  the  sntrogate^ 
court,  from  a  decree,  directing  him  to  pay  or  distribnte  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property;  or  by  au  executor  or  administrator  from  an  order, 
granting  leave  to  issue  an  execution  against  him,  as  prescribed 
in  section  1826  of  this  act,  does  not  stay  the  execntfon  of  the 
decree  appealed  from,  unless  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  Id  a  sum  therein  specified,  to  the 
effect  that.  If  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  Is  dismissed,  the  appellant  wilt  pay  all  coats  and 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  mm 
the  case  requires,  will  deposit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  la 
affirmed. 

3  B.  B.  tia.  I  31  (2  Mm.  131);  L.  IBTO,   cb.  SSS,  |  13,  (md. 

I  SSTS.  Seearltr  ta  ■lay  prooeedlBva  1>  ease  of   iis»^H 

An  appeal  from  a  decree  or  an  order,  directing  the  comroltment 
of  an  executor,  adminiBtrator,  testamentary  trustee,  giurdian,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  tor  disobedience  to  a  direction  of  the 
snrrogate,  or  for  neglect  of  duty:  or  directing  the  commitment 
of  a  person  refnaing  to  obey  a  subpoena,  or  to  testify,  when  re- 
qnlred  according  to  law;  does  not  stay  the  execution  of  the  de- 
cree or  order  appealed  from,  unless  the  appellant  gives  an  tmder- 
taking,  with  at  least  two  sureties,  in  a  sum  therein  spen&ed,  to 
the  effect  that.  If  the  decree  or  order  appealed  from,  or  any  part 
thereof.  Is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  ■wVl, 
within  twenty  days  after  the  affiimance  or  diamlBsal,  enrrender 
himself  in  obedience  to  the  decree  or  order,  to  the  custody  of  the 
eheiiff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  is  broken  It  may  be  prosecuted  In  the  aitme 
manner,  and  with  the  same  etFect,  as  an  admiulBtrator'B  oS^al 

n* 
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bond:  and  tbe  proceeds  of  the  action  must  be  paid  or  diatributed, 
as  directed  by  the  aurrogate,  to  or  amoug  the  persona  aggrieved, 
to  the  eiteot  of  the  pecuniary  injuriea  euBtaiued  by  tliem;  and 
the  balance,  it  any,  must  be  paid  into  the  cqunty  treaenry. 
2  II.  S.  fllO,  Sll.  •{  lll-Iie  [2  Edm.  esS,  634).  inl'd. 

I  2B80.  AMttoat  of  ■ndertaliJiiKt  1><"V  Ozed. 

The  sum  speci&ed  in  an  undertaking,  eiecnted  as  prescribed  in 
either  ot  the  last  two  sectioDs,  must,  where  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depositing,  or  distribntioa 
of  money,  be  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  granting  leare  to  isEiie  an  execution,  it  must  be  not  lesa 
than  twice  the  sum,  to  collect  wLich  the  execution  may  issue. 
In  every  other  case,  it  must  be  fixed  by  the  sarrogate,  or  by  a 
judge  ot  the  appellate  court,  who  may  require  proof,  by  affidarit, 
of  the  Talue  of  any  properly,  or  of  such  other  facts  as  be  deems 
proper.  The  respondent  may  aivly  to  the  appellate  conrt,  upon 
notice,  for  an  order  requiring  the  appellant  to  increase  the  sum 
BO  fixed.  If  such  an  order  is  granted,  and  the  appellant  make* 
default  in  eiving  the  new  undertaking,  the  appeal  may  be  dis- 
missed or  the  stay  dissolved,  ns  the  case  requires. 


1  SSai.  ReanlBltes  of  nadcptaklav. 

An  undertaking,  giTen  as  prescribed  in  the  last  four  section!, 
must  be  to  the  people  of  the  State;  mast  contain  the  name  and 
resideDce  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate  or  a  judce  of  the  appellate  court;  aud  must  be  filed 
In  the  surrogate's  office.  Except  as  otberwlie  spedally  pre- 
scribed, the  nling  of  a  proper  undertaking,  aud  service  of  tbe 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  bis  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  npon  the  unjertaking,  in  hia  own 
name,  or  In  the  name  of  the  iieople.  Where  it  is  brought  in  tke 
name  of  the  people,  the  damages  collected  must  be  paid  over  ta 
the  Burrogate,  and  distributed  by  him,  as  lustice  requires. 

I  SSSa.  [Am'd,  ]H81.  IROO.]  Decree  tor  probate,  etc.)  kow 
lor  BaapcBded  by  Bpiteal. 

An  appeal  txoat  a  decree  of  a  surroRSte,  admitting  a  will  to 
probate,  or  granting  letters  testamentury,  or  letlorx  of  adminis* 
tration.  or  from  an  order  or  jiidgmeut  uf  the  appellate  division 
of  the  supreme  court  affirming  a  decree  of  the  surrogate  ad- 
mitting ■  will  to  probate  or  grauliug  letlera  testamentary  or 
letters  of  administration,  does  not  stay  the  issuing  ot  lettent, 
where,  iu  the  opinion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  requirpM  that  the  letters  should  issue. 
Lietters  ho  ixsued  confer  upon  the  person  named  therein  all  the 
powers  and  authority,  and  subject  him  to  all  the  duties  and 
liabilities  of  an  executor  or  administrator  in  an  ordiniiry  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by 
rirliie  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  dlBtribute  the  unbegueathed  property  of  the  decedent,  uDtil 
after  tbe  final  determiuation  of  the  appeal;  and  in  case  letters 
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shall   hare   beeu   istiueU  before  such  appeal  the  executur  or   ad- 
mliiistrator,  on  a  like  order  of  the  Hurtogatp,  may  ^serdno  th* 
powers   and   authority,  subject  to  the  duties,   liabilitlea   aod   ex- 
ceptions above  provided. 
U   18T1,  cb.  eiU,   I  1   (»  Edm.  IM).     L.   iew,   eb.   181.     In  effecl  Sept.   1, 

1  3083.  Dccpcc  iwoblDK  probate,  etc-t  ■«(  Btayed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
vokJDK  letters  testamentary,  letters  of  administration,  or  letters 
of  eimrd'HOship;  or  from  a  decree  or  an  order,  aiiapendiaK  an 
eseputor,  administrator,  or  guardian,  or  removing  or  suependini; 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  as  prescribed  in  title  fifth  of  (his  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  pemonal  propertr, 
docs  Dot  stay  the  execution  of. the  decree  or  order  appealed  trom. 

3  R.  a.  «]1.  I  III,  ind  pert  Of  I  UO  «  Edm.  BS,  <M) 

I  !tBN4.     Pvrfectpd     Appeal     mtmym     prooeedlBars     In     otker 

Except  HB  otherwise  expressly  prescribed  in  this  arliclc,  s  per^ 
fecte<i  appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appesleil  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

6cen«10,mate;3R.  B.H.  IH(tBdii).M){  9H.  8.  £10,  i  ]W(3Bdiii.*3a). 

I  2S8S.  [AtD'd,  188S,]    Appeal)  prooeedlnKB  thereapea. 

Id  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  4'ourt 
must  be  entered  with  the  clerk  of  the  appellate  diviitioD,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  frvin 
the  court  below  upon  which  the  appeal  was  heard,  muat  be  trans- 
mitted to  the  court  from  which  the  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  dirisiou  into  effect. 

L.  IMS,  cb.  M6.    S<«  (t  IStO-IHS,  UiW. 

i  XBMft.  Power  of  appellate  eoartt  fnrtlieF  (eatlmonr. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  conrt  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sor- 
rogatc  had:  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidi'ncc,  and  appoint  a  referee. 

g  aSST.  JadttincDt  or  order  npoa  appeal. 

The  appellate  conn  may  reyerae,  afllrni,  or  modify  the  decrev 
or  order  appenled  from,  and  each  intermediate  order,  specified  in 
the  noti<-e  of  appeal,  which  it  is  autboriied  by  law  to  review,  and 
MS  to  any  or  all  of  the  parties:  and  it  may.  If  necensarr  or 
prol>er.  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
IN'ali'il  from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  trom  a  Judgment. 
Sh  h  \3ii.  isi«,  ISO.  im,  ute. 

i  2BHH.  [An'il.  IRMS.)  Award  of  Jnry  trial  opoB  rcvcraal 
In  probaip  cases. 

Where  the  reversai  or  modincation  of  a  decree  by  the  appeU 
tale   court   is   founded    uimn   n    iiuestion   of   fact,    the    appeVat^ 
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court  must,  if  the  appeul  was  tabea  from  a  decree  made  upon  n 
petitioli  to  admit  a  will  to  probatf,  or  to  revoke  the  probate  ■ 
a  will,  make  an  order,  diiertiug  the  trial,  by  a  jury,     '  '"--  — ■ 


rial  qneatloDs  of  tact.  ariBing  upon  the  issues  between  the  parties. 
Such  an  order  must  state.  dlstiDctly  and  plainly,  tbc  questious  ' 
fact  to  be  tried;  and  must  direct  the  trial  to  tuke  place,  either 


I  trial  term  of  the  supreme  court,  specified  in  the  order;  o.  ._ 
the  coDiitf  court  of  the  count;  ol  the  surrogate.  Arter  tlie  trial, 
a  new  trial  mar  he  granted,  as  prescribed  iu  eection  2&4S  of  this 
net. 

S  B.  8.  «,  H  BT,  SB  (a  Bdm.  ST);  a  B.  8.  eoe.  1  as  (3  Edm.  633)1  L.  UM, 
tat-  MB. 

I  aaa».  ciMta  ot  «vpe«i> 

The  appellate  court  may  award  to  the  SQCceasful  part;  the 
caste  of  the  appeal;  or  It  ma;  direct  that  the;  abide  the  event  of 
s  new  trial,  or  of  the  sabsequent  proceediugs  iu  the  Burrogate'a 
court  la  either  case,  the  costs  ma;  be  made  payable  oat  of  the 
estate  or  fund,  or  personall;  b;  the  unsuccessful  ^art;,  as  di- 
rected b;  the  ap!)eUate  court;  or,  if  auch  a  direction  is  not  given, 
as  directed  b;  the  surrogate. 

>  B.  B.  we,  I  OS  (2  BOm.  «S3);  2  R.  8.  ST,  {  61  (3  Edm.  833);  8  B.  ■   •!, 
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I.  BwnilatU*  of  Ictten. 

I.  Prlarltr   »mBDg  dlSecei 
I.  Time,    how   iBCkoaed    u 


2K6.   DepMU 

laai.  wilt 

3598.  Id.; 


260Q.  Eorslle*  laST  ■P[Sr  to   be  relvaiKd.   ■>  to  fain 

r  decne  nioklDC  leRen 
)tDiHI,   and  DUij  camp*) 


MIO.  AppUntlon  at  Ctili  iitlele  to 

I  BB80.   R««BlBltea  of  lettera. 

Letters  teBtameuWry,  letters  ol  adntinSxtration,  and  letter*  of 
gardiansbip  must  be  in  tbe  name  of  tbe  people  of  the  Stnte. 
Where  they  are  granted  by  a  Barrofrate,  or  by  an  officer  or  petwjn 
appointed  by  the  board  of  BnnerTisorB,  temporarily  acttng  aa  anr- 
rogate,  tbey  must  be  teeted  id  the  name  of  the  officer  granlinx 
(hem,  aigaed  by  him,  or  by  the  clerk  of  the  anrroKate's  coart,  atid 
•ealed  with  the  seal  of  the  surrogate's  coart.  Where  they  are 
Issued  oat  of  another  court,  they  mnst  be  tested  in  tbe  name  of 
the  jndge  holding  the  court,  s^ned  by  the  clerk  thereof,  and 
sealed  with  Its  seaL 

1  B.  8.  so,  I  «  (Z  Bdm.  SI).    Bee  H  SMB.  248a,  M80,  M«,  M0%  tMitOi. 

I  S801.  Tkciv  vScat. 

Subject  to  the  provisions  of  -the  nest  section,  reguIatinK  the 
priority  among  diKerent  letters,  letters  testamentary,  letter*  of 
administration,  and  letters  of  gnardianship,  granted  by  a  court  or 
officer,  hsTing  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  autborftr  of  tbe  persona 
to  nbom  tbey  are  granted,  nntil  the  decree  granting  them  is  re- 
versed upon  appeal,  or  tbe  lettera  are  revoked,  aa  prescribed  in 
this  chapter, 
t  B.  S.  BO,  I  M  (2  Edm.  B21. 

I  ansa.  Friorltr  UBOUK  41Sereat  letters. 

The  person  or  psrHODs.  to'  whom  letters  testamentary,  or  letten 
■nt  adminietration  are  first  issued,  from  a  sarrogate's  conrt  hav- 
ing Jurisdiction  to  issue  them,  as  prescribed  In  article  first  of 
title  first  of  this  chapter,  have  sole  and  ezclnsive  authority,  as 
executors  or  administrators,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  as  prescribed  by  law;  and  they  are  entitled 
to  demand  and  recover  from  anv  person,  to  whom  letters  tipoB 
the  same  eatate  are  afterwards  isaned,  bj  Btgr  other  SDrrgfM/p 
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court,  the  decedent's  property  In  hia  handB.     Bat  the  sets  of  m 

KC80II.  to  whom  letters  were  after  wards  issued,  done  in  good 
itli,  before  notice  of  the  letters  first  issued,  ore  raliil;  und  an 
action  or  special  proceeding,  commenced  br  him,  mny  be  con- 
tiiiDed  br  and  In  t£e  name  of  the  person  or  persons  to  whom  the 
letter*  were  first  Issued. 

9  &.  S.  H,  I  3B  (2  nam.  11). 

I  SSSS.  Tlaie,  h*Tr  veoboned  nvon  aaeoesalTe  letters. 

Where  it  is  prescribed  b;  law,  that  an  act,  with  respect  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  speciSed 
time  after  letters  testamentary  or  letters  of  adminiiitratioii  are 
iMned,  and  snccessive  or  supplementary  letters  are  iesned  npcn 
the  same  estate,  the  time  so  specified  must  be  reckoned  from  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  is  otherwise 
■pecially  prescribed  by  law;  or  where  the  first  or  any  nabsotiuent 
Wners  are  revoked,  as  prescribed  in  section  2684  uf  this  act,  ur 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  tasne 
iho  same,  for  any  cause.  (Uee  9  2082.) 

I  aaa*.  OSolal  oatlia  of  exeonlors,  etc 


discharge  the  duties  of  his  office,  describing  It,  must  be  filed  «.._ 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  officer,  within  or  without  the  State,  who  ia 
sntboriEed  to  take  an  affidavit,  to  be  used  In  the  supreme  court. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  amdarit  to  be  used  in  the  «a- 
preme  court. 

2  B.  8.  Tl,  TV,  H  U  mud  «1  (S  Edm.  73.  IS);  h.  188T,  eb.  *S0,  I  M  («  Um. 
48T).  im-d. 

I  S8DB.  [An'a,  188S.]  Deposit  of  Beenrltlea  ta  redaae  »*b- 
mltr  of  bond. 

In  a  case  where  a  bond,  or  new  aureties  to  a  bond,  may  be  re- 
quired by  a  Burrofate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  value  of  the  estate  or  ttud  Is  so  grea^ 
that  the  surrogate  deems  It  inexpedient  to  require  secnrlty  In 
tlie  full  amonnt  prescribed  by  law,  he  may  direct  that  any 
■ecarities  for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  deliverea  to  the  county  treas- 
orer,  or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorixed 
by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  trcaeurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  nnj;  of  the  princiaal  or  in- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gate, entered  In  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trosteea  appointed,  only  where  an  Bdd^ 
tioaal  bond  has  been  given  by  him,  or  upon  proof  that  the  estate 
or  fnud  has  been  so  reduced,  by  payments  or  otherwise,  that 
the  penalty  of  the  bond  originally  given,  will  be  snlficient  in 
pmont,  to  mOMtf  the  proTisions  of  Uw  rdntbif  to  the  penalty 
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tbereof,  if  tbe  eecnritr  so  withdrawn  ie  also  reckoned  in  tke 
estate  or  fnnd. 

L.  1880,  ch.  D18. 

I  ass*.  SwrcHea  liable  tor  moneT>  ete^  rceelved  Im  aa- 
OtIi«r  oapaelty. 

A  person  to  whom  letters  are  Issued,  Ix  liable  for  monej  or  otliet 
persoual  property  of  tbe  estate,  which  waa  in  his  hands  or  under Iiis 
coDtrol.  when  his  letters  were  issued^  in  whatever  capacity  it  was 
received  by  bim,  or  came  under  his  control.  Where  it  was  received 
by  him,  or  came  imder  his  control,  by  virtue  of  letters  previooaly 
isiaued  to  him,  in  tlie  same  or  another  capacity,  an  action  to  reoover 
the  money,  or  damages  for  failure  to  deliver  tbe  property,  may  br 
mnintained  upon  both  official  bonds;  but.  ns  between  (tlie  Buretin 
upon)  the  official  bond  gives  upon  the  prior  letters,  and  (those  upnn) 
the  ofHcia)  liond  given  upon  the  subsequent  letters,  (the  latter)  aiC 
liable  over  to  the  fonuer. 

I  ZOftT.  n'hcn  acn  bond  or  nevr  •nretles  mar  be  ro^alred. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  ia  io- 
eufBeient,  or  has  removed,  or  ia  about  to  remove,  from  the  State. 
or  that  the  bond  Is  Inadequate  in  amount:  and  praying  that  il>e 
^■rlncliial  in  the  bond  mar  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or,  in  default  tbereor.  that  he  may  be  removed  from  hu 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  BO  taken  is  that  of  a  eiiardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  is 
that  of  en  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegationa  of 
tbe  petition  are  true,  he  must  cite  tbe  principal  in  ttie  bond  tt 
■how  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 
L.  183T.  eb.  «0.  II  2S.  M  I*  Mm.  483),  «iii'd;  L.  1882.  cli.  Z3>;  L.  ISH. 
cb.  MO.  i  W  H  Bdm.  4SS).  ' 

1  2B»8.  Id.|  how  prlDel»al  may  fee  re«nfre«  to  Klv*  * 
new  bond,  et«. 

Upon  the  return  of  a  citation,  iagued  as  prescribed  In  tbe  last 
section,  the  surrogate  must  hear  the  alleKntious  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  foand  to  Iw 
valid,  he  must  make  an  order,  requiring  the  principal  ia  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larser 
penalty,  as  the  cbbo  requires,  within  such  a  reasonable  time,  not 
exceeding  five  dn>;B,  as  the  aurroKate  fixes;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked. 

L.  1B3T,  cb.  400,  I  ar,  ani-d;  L.  isez,  eh.  2ZS  («  Edm.  403). 

I  2699.  Decree  revoking  letters  tor  tallare  ttt  gir»  m»W 
boad. 

If  a  bond  with  new  or  additional  mretles,  or  in  a  lan^ 
penalty,  la  approved  nnd  filed  in  the  surrogate's  oBlee.  as  t«. 
quired  by  snch  an  order,  the  snrroirate  must  make  a  d*<TP»*,  dfs- 
miaring  tbe  proceedings,  upon  snch  terma,  as  to  coata,  as  JfuUcy 
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reqnlrM;  otheririHe,    he  must   make  a   decr«e>   removliiK  the  de- 
linquent from  office,  and  revoking  the  letters  isaned  to  him. 
U    ISXt,  cb.  400.  i  iS,  im'd. 

I  IMOO.    [Am'd,  1901.]    Sarelln  ■n«)r  «pplr  to  be   releaaaA 


Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
thia  chapter,  may  present  n  petition  to  the  aurrogHte's  court 
praying  to  be  released  frum  responsiylity,  on  accuunt  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
in  the  bond  be  reijiured  to  give  new  sureties  and  to  render  and 
tettie  bia  account  and  that  a  citation  issue  to  Kald  principal  to 
attend  on  such  application.  The  surrogate  muet  thereupoo  Issue 
a  citation  accordiugly. 

U..  H  3»  and  so;  I^  1M>.  rb.  t»:  L.  lSt«,  cb.  2T8.  and  L..  IMl.  cb.  6H. 


I  MOl.  [AWd,  IDOIO  RelMMe  of  old  avFetlcs  ob  tho  xt-v 
!■«  •(  new. 

Upon  the  return  of  the  citation  iRsned  as  preRcrlbed  in  the  la«t 
section  If  the  principal  in  the  bond  does  not  Hie  a  new  bond  )n 
the  usual  form  with  new  sureties  to  the  satisfaction  of  (he  sur- 
rogate, the  BurroKate  must  luake  sn  order  reiiuiriDg  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
veedtnK  five  days  as  the  surrogate  fixes.  Should  the  principal 
file  snch  new  bond  upon  the  reinrn  of  such  citation  or  witniu 
the  time  fiied  by  such  order,  the  surrogate  must  thereupon  niah« 
a  decree  releasing  the  petitioner  from  iiabllitj  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal  and  requiring  the 
principal  to  render  and  settle  bis  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  most 
make  a  decree  revoking  the  delinquent's  letters. 
Id..  H  31  ■»!  az:  h.  ISflS.  trb.  330  (4  Kdm.  4B3).  ain'di  L.  1901,    cb.  GU.  Id 

I  X903L  SarroKBte  joar  «lrcat  ■■  to  eamfdy,  wtiero  «o- 
•zecBtors,  «to^  dlakdn-ee. 

Where  two  or  m(H%  co-exectitora  or  co- administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  tentamcotnry  trustees  or  guardians  of  the  prop- 
erty disatrree,  respecting  the  custody  of  money  or  other  property, 
belongiuit  to  a  fund  or  an  cxtate  which  is  committed  to  their 
joint  charge;  the  RUrrogate  may.  upon  the  npplirntioa  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof,  by  affldaviti  of  the  facts,  moke  an  order.  re<iuiring  them 
to  show  cause,  why  the  surrogate  sbonld  not  jcive  directions  In 
the  premiHes.  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  on  order,  directiog  that  any  property  o* 
tlie  estate  or  fund  be  deposited  iu  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  guardians  or  testamentary  trtis- 
teea,  as  the  case  reqiiiri's,  or  subject  to  their  joint  order;  or  that 
th«  money  of  the  estate  he  deposited  in  n  specified  safe  bank  or 
trtiat  company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
tbeir  joint  order.    Disobedience  to  Bocb  ■  direction  may  tn  potf 
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I  aOOB.  BSeot  aB«  esntcBts  of  dcove*  reTalUav  l*ttara> 

Upon  the  entrj  of  a  decree,  made  as  prescribed  \a  thla  clia^ 
ter,  revoking  Inters,  Isaaed  b;  a  eurrogate'a  court  to  an  exec- 
utor, adminiatrator  or  guHrdiau,  his  powers  oeasi?.  The  decree 
mar,  Id  the  diecretion  of  the  HUrrogatc,  require  him  to  acconnt 
for  all  money  and  other  property  receiycd  by  him;  and  to  pay 
ftnd  deliver  over  all  moaey  and  other  property  in  his  hands  into 
the  surrogate's  court,  or  to  his  successor  Id  offlce,  or  to  such 
other  peraoii  as  is  authorized  by  law  to  receive  the  same;  or' It 
may  be  made  without  prejudice  to  an  action  or  special  proceeding 
for  that  purpose,  then  pending,  or  thereafter  to  be  brought.  The 
reTocation  does  not  affect  the  validity  of  any  act.  n-ithin  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  psrty  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  hia  powers 
with  respect  thereto  were  not  suspended  by  service  ol  the  dta- 
tion.  or  where  the  surroirate.  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwittiatandlng  the  pendency  of  the 
speda]  proceeding  against  him;  and  he  U  Dot  liable  for  aach  an 
■ct,  done  by  him  in  good  faith. 
1  B.  S.  as.  I  gs  (1  EOat.  «2)i  a  B.  8,  T7.  re.  II  M,  M  mud  4T  a  Bdm.  TB, 

I  a«04.  The  last  sefstlon  «BAliae«. 

The  last  section  does  not  affect  the  liability  Of  a  peraon,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
hnsband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  ■ 
supposed  decedent  is  living;  or  becnuse  a  will  is  discovered,  after 
administrstion  has  been  granted  in  a  case  of  supposed  inteatacy, 
or  revoking  a  prior  will,  upon  wbicb  lettera  were  granted. 

i   seOS.   Sa«o«B«or   may   be   Bppototed,   »n4   nuir   e«^«cl 

Where  letters  have  been  revoked  by  a  decree  of  the  anrrogate's 
court,  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  been  issued.  The  succesHor  may  complete  the  execution 
of  the  trust  committed  to  bin  predecessor;  he  may  continue,  in 
hlH  own  name,  a  civil  action  or  special  proceeding,  pending  In 
fsvor  of  his  predecesRor;  snd  he  may  enforce  a  judgment,  order, 
or  decree.  In  favor  of  the  latter.  The  snrrogate'a  court  has  the 
aame  jurisdiction,  upon  the  petition  of  the  succesaor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  tmatee,  to  compel 
the  person  whose  letters  have  been  revoked,  to  account  for.  or 
deliver  over  money  or  other  property,  and  to  settle  hia  account, 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office  conferred  by  the 
letters,  had  expired  by  Ita  own  limitation. 

3  R.  B.  TT,  t  40  i2  EXIiD.  TO);  2  R.  8.  IBS,  (  IT  (1  Rdm.  IN);  L.  lt»,  <A. 
TC3.   i    1   (8  Edm.   D831.    Be*  I   2083. 

i  aaOS.  [Am'd,  1801,  18ST,  1901,  1909.]  Aeeoii>tIn«  br  •<• 
eCBtor,  et  oetern,  of  deceased  csccntorB. 

Where  an  executor,  administrator,  cuardlan  or  testamentary 
trustee  dies,  the  surrofate's  court  has  tbe  sBDie  jurlsdlctiiva,  ai>on 
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tbe  petition  of  his  sncceBaar,  or  of  a  nurTiTinit  exeonfor.  admin- 
iHtTBtor  or  guardiaD.  or  of  a  creditor,  or  person  interested  in  the 
OHtnte.  or  of  a  Kiiardinn'R  ward  or  the  legBl  representative  of  a 
ileoennpd  ward,  or  a  surety  Upon  the  offleisl  bond  of  the  decedent, 
or  the  legal  representative  of  a  dei^ased  surety,  to  eompel  the 
fxecutor  or  administrator  of  the  ileeedent  to  aeeount.  vrhioh  it 
would  have  against  the  decpdent  if  his  letters  have  been  revoked 
hy  a  surrogate's  decree.  And  an  eiei'utor  or  adrainistrator  of  a 
ileeeaned  eiecutor,  adnimistrator,  guardian  or  testHmentary  trus- 
tfp  may  voluntarily  seeouut  for  the  ac-ts  and  dningii  of  the  dei^e- 
dent.  and  for  the  trust  property  which  had  coroc  into  bis  pos- 
Kession  or  into  the  posaessioD  of  the  decedent.  And  on  the  desth. 
heretofore  or  bcreHfler.  of  any  executor,  admin  intra  tor,  guardian 
or  tcKtanientary  trutitee  n^hile  an  accounting  by  or  against  him, 
an  HUcb.  was  or  is  pending  bt'torc  a  surrogate's  court,  snch  court 
Diay  revive  said  pro<iH'diiiK  agnin^t  bis  executor,  administrator  or 
successor  and  proceed  with  such  accoautiog  and  determine  all 
questionH  and  grant  any  relief  that  the  aurrogate  would  have 
power  to  determine  or  grant  in  ease  such  decedent  had  not  died 
or  in  a  case  where  the  eiecntor  or  administrator  of  Hoid  last  men- 
tioned decedent,  acting  at  the  time  of  such  revival  had  voluntarily 
■>etiii»ned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  flied  either  by  or  against  an  executor  or  administrator 
tit  a  deceased  executor,  administrator,  xuardian  or  testamentary 
trustee,  or  on  a  revival  and  continuation  of  an  accoiHiting  pend- 
ing by  or  against  snch  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  snch  decedent  for  a  judl- 
cM  settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  anrrogate's  court  may  at  any  time 
on  Its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
nr  more  of  such  proceedings,  consolidate  said  prnceedtngs  but 
without  prejudice  to  the  power  of  llic  court  to  make  any  sabse- 
nnent  order  in  either  of  them.  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  mnintiiining  an  action  upon 
the  decedent's  ofllcinl  bond,  a  decree  against  his  executor  or  nd- 
miniRtratnr,  rendered  upon  such  an  acconnting.  has  the  same 
pfTect  as  if  an  execution  i^ned  upon  a  anrrognte'a  decree  against 
the  pr(^>erty  of  decedent  had  been  returneil  unsatisfied  during  llie 
■lecedent's  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
trator of  decedent,  snch  a  decree  la  not  wittiin  the  proviMons  of 
xection  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
nignte's  court  has  also  jurisdiction  to  compel  the  executor  or 
administrator,  or  successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession 
or  is  under  his  control,  and  it  the  same  is  delivered  over  after  a 
decree,  the  court  must  allow  snch  credit  upon  the  deeree  as  Jus- 
tice retiuires. 
L    imi,  i-h.  175;  U   I«>7.  p*.  2M;  L.  IWl,  rh.  400;  L,  1902,  eb.  »49.    In 

I  9007.  'Wbeu  koa*  mar  be  praseeatvd. 

Where  an  execution,  issued  npon  a  surrogate's  decree,  agaiost 
the  property  of  an  executor,  administrator,  tcstnmentary  trustee, 
or  iraanlian,  has  been  returned  wholly  or  partly  unsatisfied,  ao 
action,  to  recover  the  sum  remaining  uncollected,  may  be  main- 
tained upon  his  offlcial  bond,  by  and  In  the  name  of  the  lenon  In 
whoM  tBTor  the  decr«e  was  made.    If  the  prlndpal  debtor  !■  ft 
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Whfre  letters  have  been  revoked  by  a  deeree  of  the  sarrogate's 
court,  the  suecesHor  of  the  exeeiitor.  admiaistrator,  or  Knardiax. 
whoKe  letters  are  so  revoked,  mny  maintalu  an  action  upon  his 
pre^lei-extKir'n  official  bond,  in  whirh  he  roaj'  recover  an7  moneT, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
In  the  bond,  nnd  not  duly  ailminli'tpreil  by  him;  nnH  to  Ihe  fnlt 
extent  of  any  injnry  Rnstained  hy  the  estate  of  the  decedent  or 
of  Ihe  infant,  aa  the  ease  may  be,  by  any  net  or  onii)»ion  of  the 
principal.  The  money,  recovered  in  snch  an  action.  \s  regarded 
SH  part  of  the  estHtc  In  the  handx  of  the  plaintilT.  and  must  be 
dixtributed  or  otherwise  disponed  of  aeeonlinK'y:  esocpt  that  a 
recovery  for  an  net  or  omission.  respcetinK  a  ripht  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hns- 
band,  wife,  family,  or  next  of  kin  of  a  decedent,  or  diflpOHcd  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
pcTHon  or  persona  so  entitled  thereto. 
2  R.  3.  811,  t  21  (2  Edm.  87). 

I  mays.  Acllon  on  olHcliil  bond  when  ■«  aveoCBBor  la  ap- 

Where  the  letters  of  an  executor  or  admlni^itrator  have  been 
so  revoked,  and  no  succeaaor  is  appointed,  any  person  agiirriere<t 
■nay,  upon  obtaining  an  order  from  the  sitrroeate,  granting  him 
leave  ao  to  do.  inaiLitain  an  action  upon  the  offlcinl  bond  of  the 
executor  or  admlnlalralor,  in  behalf  of  himself  and  nil  otbcm  in- 
terested: in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  hy  the  principal  in  the 
bond,  and  not  duly  administered  by  him.  and  to  the  full  exteut 
of  any  injury,  siisiained  by  the  estnte  of  the  decedent,  by  any 
net  cir  omisNion  of  the  principnl.  The  money  recovered  In  such 
nn  action  mnst  be  paid,  hy  the  shi-riff  or  other  officer  who  collects 
it.  into  the  Hurrogate's  court;  nnd  the  snrroRate  muat  diNtribute 
it  to  the  i-reilitors  or  other  persons  entitled  thereto.  The  proceed- 
IngH  for  su<'h  a  distribution  arc  the  same  as  prescribed  la  title 
lifih  of  this  chapter,  tor  the  distribution  of  the  proceeds  uf  a 
Bale  of  real  jiroperiy. 

{  ZftlO.  ApplleallOB  of  Ihia  article  ta  execnton,  rle^  berv- 
totore  a|t|>alnt«d. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  gnaniinn,  lo  whom  lelters  have  been  issued,  and  to  a 
testamentary  trusti^c  whose  trust  has  been  created,  before  this 
chapter  takes  efTei-t:  except  that  it  dues  not  affect,  in  any  manner. 
the  1inl>ility  of  the  snretiea  in  a  bond,  exeented  before  this  chapter 
take«  effect. 
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Aitlcle  1.  Ftntnte  ot  ■  n-lll  giitl  grunt  ot  lettcn  thpranpOD. 


3.  BsTucitkjii 


ind  letltr*  at 


ARTICLE  FIRST. 

Probate  of  a  vnll  and  grant  of  letters  thereupon. 

i.  Mil.  ■HTut   wllta   mar   be   proTed:    cbanss    o(    rMMence    not  ti 
OMS.  Panou  rnRHupetenl  to  httb  u  encuton. 


««i 


2B14.  Wbo  DuiT  propaaDd  wtll. 

aus.'  Omtanla  ot  citation. 

Mir.  Perwni  not  cited  n»7  appear. 

9U8.  Wltueaaca  to  b«  eutalDBd;   pnwr  nqnired. 

MM.  Atmeox.  mte.,  wUntmet  to  be  acaaimted  f«. 

Mao.  Pnof  at  taaodwrltlOB. 

am.  Vioot  o(  l™n  or  dfitroyod   will. 

am.  WHI:  wSen  .ulllflenllr  proTed. 

ant.  VilldItT   and   coniimcttoa   of   tMUmentir;   proili 

aWB.  Burtocnte'g  declilDD  dd   probate. 

att3S,  Probate;    botr    far   conclnnlTe    hi   to   peTVODaltr. 

am.  Id.-,  ••  to  FHitj. 

StOS.  Wbea  parebaMr  from  belr  [satectsd  notwItbataiKUiic  a 

an».  WUl  lertlfled.  or  leconl  f ' ' '  '-  —■-■- 

MKI.  BHonllntt  Willi  prored  el 

am,  asaa.  Be»rda  ot  certain  i^ 

asm.  Id.:  la  to  wllla  oC  i»l  Bmoertt. 
am.  iBdex    BDd    teca. 
ans.  WUla  to  be  retnnied  itlcr  piobat*. 
'    aBSS.  Wliea    lettera    teelimentary    mar    Iw   liaaed. 
aror.  Bnrrotatc  to  Inquire  into  objeetlona, 

asm.  RelinRclatlon:"reinti:l'jon  tberwf. 

aHl'.  Objection ''to'nic"*a''^rton;"oV'uk«B.   ate, 

aWX  Eiemtor  (alllpit  to  qnillfj   or  rsnuDce;   how  Biclnded. 

2043.  Letter*  of  admlslalrallon  wllb  wlU  anoeiedi  when  and  ' 

ae4s!  Riecntor  or  admlnlitralor  to  triall^. 
at4fl.  Effect  of  certain  provUlosa  limited. 

f  3611.  (Am'd,  1893.]    WhKt  Willi  auir  be  provedi  < 
»f  r«Bl«el>ea  not  to  alleot  Talidftr- 

A  will  of  real  or  pereonRl  propprly.  cxpcnf4>i1  ne  prMcrlbed  by 
thi*  lawB  of  the  State,  nr  a  will  of  personal  property  pzecvted 
without  the  State  aod  witbJD  the  Unltpd  SUtee.  the  Dominion  ot 
Cflnaila  or  the  ICinedoio  of  Great  Britain  and  Ireland,  at  pre- 
■trribed  by  the  laws  of  the  Sinte  or  conntr?  where  it  la  or  was 
executed,  or  a  will  of  personal  property,  expfTtted  by  a  person  not 
a  resident  of  (he  State,  acMrdinR  to  the  laws  of  the  tentator'a 
restdracc,  may  be  prnyed  as  prescribed  In  this  artiele.  'Fhe  risbt 
to  haye  a  will  admitted  to  probntp,  the  yaildlty  of  the  eieenttim 
tlwreot.  or  tbe  yalldltv  or  constmotlon  ot  any  provisioi)  contained 
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therein,  la  not  affected  hj  a  change  ol  the  teststOT'e  residence 
made  since  the  execution  of  the  wilt.  This  scctiuo  applies  oulj 
to  a  will  executed  by  a  person  djiug  after  April  eleven,  eightnn 
hundred  and  Beventy-Bii,  and  it  does  not  iUTalidate  a.  will  exe- 
cuted before  that  date,  which  would  have  boen  valid  but  for 
the  enactment  of  sections  one  and  two  of  chapter  one  hnndied 
and  eighteen  of  the  laws  of  eighteen  hundred  and  seventr-siz, 
except  where  such  a  will  is  revoked  or  altered,  b;  a  will  which 
those  sections  rendered  valid,  or  capable  of  being  proved  as  pre- 
scribed in  this  article. 

As  amended  embodies  H  2611-13  as  Hiej  stood  at  time  of 
amendment. 

I^  1B03,  cb.  686.     3e«  i  £684. 

I   2612.   [Am'd,  1S83.]    Persons   iRcompetcnt   to   aevr*    mm 

No  perBoa  Is  competent  to  serve  as  an  executor  wboi  «t  th« 
time  tne  will  ia  proved,  is: 

1.  Incapable  in  law  of  making  a  contract 

2.  Under  the  age  of  twenty-oae  years. 

3.  An  alien  not  an  inhabitant  of  this  state;  or 

4.  Who  shall  have  been  convicted  of  an  infamons  crime;  or 

'&,  Who,  on  proof,  is  found  by  the  aurrogate  to  be  Incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding.  If  any  eiirh 
person  be  named  as  the  sole  executor  in  a  will,  or  U  all  the  persoiu 
named  therein  as  executors  be  incompetent,  betters  of  adminis- 
tration with  the  will  annexed  mnst  be  issued  as  in  the  case  of  all 
of  the  executors  renouncing.  A  surrogate,  In  bis  discretion,  may 
refuse  to  grant  letters  testameotary  or  of  admlnlstmtion  to  a  per- 
son unable  to  read  and  write  the  English  language. 


1  MIS.  [Am'd,  1BS3.1  SnvplemeBtarr  letlerm)  cz«e<i(on 
not  BBmed  tn  letters  BOt  to  aieti  power  of  «xe««tar  before 
letters  of  ttdmlnlBtrBtloB  -wltli  tlie  irlll  Bnaexed. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as 
executor  in  a  will,  be  removed  before  the  execution  of  the  prort- 
slons  of  such  will  is  completed,  he  shall  be  entitled,  on  applica- 
tion, to  supplementary  letters  teatamentary,  to  be  Issued  In  the 
same  manner  ss  the  original  letters,  and  authorised  1.0  join  In  the 
execution  of  the  will  with  the  persons  :>reviouBly  appointed.  A 
person  named  In  a  will  as  execntor,  and  not  named  aa  anch  In  the 
letters  testamentary  or  i'l  letters  of  .id ministration  with  the  will 
annexed,  shall  be  deemed  to  be  rjuperseded  thereby,  and  shall 
liave  no  power  or  authority  \vhatever  as  such  executor  until  he 
appears  and  qualifies.  An  executor  ziamed  In  n,  will  has  no  power 
to  dispose  of  any  part  of  the  estate  of  the  testator  before  fctten 
testamentary  are  granted,  except  to  pay  funeral  charge*,  nor  to 
interfere  with  such  estate  in  any  manner  further  than  Is  neces- 
sary for  its  preservation.  Where  letters  of  administration  with 
the  will  annexed  are  icranted.  the  will  of  the  deceased  shall  be 
observed  and  performed:  and  the  administrators,  with  mdi  wHL 
have  the  rights  and  powers'  and  are  snhject  to  the  same  duties 
as  If  they  had  been  named  executors  in  the  wUL 

L.  IMS.  cb.  «M. 
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I  a>14.   [An'«,  18»r.]     IVtao  aaar  »»!>»•■>«  Will. 

A  pmoD  deBJEn&ted  In  a  will  as  executor.  deviBee,  oc  legatee,  ot 
■ny  person  interested  In  the  estate,  or  a.  creditor  of  the  decedent, 
or  auy  part;  to  an  action  brought  or  about  to  be  broOKht,  and 
interested  in  the  subject  tfaereoF,  in  which  action  the  decedent,  if 
briBK,  would  be  a  proper  part;,  ma;  present  to  the  surrogate's 
court  hftTinK  jurisdiction,  a  written  petition,  duly  Terified.  de- 
scribiog  the  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
tion ol  the  court  to  grant  probate  thereof  depends,  and  praying 
that  the  will  may  be  proved,  and  that  the  persons,  specified  In  the 
next  section,  may  be  cited  to  attend  the  probate  thereof.  ■  Upoa 
the  prcseatation  of  eucb  a  petition,  Hie  surrogate  most  issue  a 
citation  accordingly. 
L.imi,A.*n,t*(tt)iai.wr).  L.im,eb.m.  iBcawtApcfl^iwi. 


I  9S15.  [An'd,  ISM.]    Who  to  b*  cited  *1 

The  followjug  persons  must  be  cited,  upon  a,  petition,  prosenteil 
IB  prescribed  In  the  intt  section: 

1.  If  the  will  relates  exclusively  to  real  property,  the  husband,  oi 
wife,  if  an;,  and  all  the  heirs  of  the  testator, 

2.  If  the  will  rolatee  exclusively  to  personal  property,  the  hus 
band  or  wife,  it  any,  and  all  the  oext  of  kin  of  the  testator. 

8.  If  tiie  will  relates  to  both  real  and  personal  propertr,  the  bus 
hand  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin  of  th« 
testator. 
L.  im.  ciu  ua 

(  SCIO.  ConUnto  of  eltatlan. 

Tbe  citation  mnst  set  forth  the  name  of  the  decedent,  and  of  tha 
person  by  whom  the  will  is  propounded;  and  it  must  state  whether 
the  will  relates,  or  purports  to  relate,  exclnsiTelT  to  real  property, 
or  personal  property,  or  to  both.  Where  the  will  propounded  was 
nnocupAtive,  that  fact  muHt  be  ststrd  In  the  citation.  Where  the 
sniTOgate  is  vnable  to  aacertaiil  to  bis  satisfaction,  wbether  the  de- 
cedent left  surviving  him,  any  person,  who  would  be  entitled  to  the 
property  affected  by  the  will,  if  the  decedent  had  died  Intestate,  the 
citation  must  be  directed,  where  the  will  relates  to  real  property,  to 
the  attorney -general;  where  it  relates  Ui  personal  property,  to  the 
public  sdmlnistrDtgr,  who  would  have  been  eutitled  U>  administra- 
tion, it  the  decedent  had  died  it ' 


n  tfaa  will  propuuodeil,  or  as  executor,  trUKtee,  devisee  or  leg- 
ume in  any  other  paper  purporting  to  lie  a  will  of  the  decedent,  oi 
who  is  otherwise  interested  in  ansbtining  or  <lefeitling  the  will,  may 
<ippeer,  anil,  at  his  eler-tion,  support  or  oppf»e  the  application  A 
person  so  appearing  becomes  a  party  to  thespecial  proceeding.  But 
:hiB  section  does  not  affect  a  right  or  iutcrest  of  such  a  person  unless 
he  so  becomee  a  p.irty.  And  In  case  tbe  will  propounded  for  pro- 
tiate  is  opposed,  due  and  timely  notico  of  the  hearing  of  the  objec- 
tions to  ue  will  shall  be  giveu,  in  Kuch  manner  ns  the  surrogate  shall 
direct,  to  all  persons  in  being,  who  would  tike  any  intereat  in  any 
property  under  the  provisions  of  the.  will,  und  to  the  executor  orcx- 
ecDtors,  tmstee  or  tnislees  named  therein,  if  any,  who  have  not  ap- 
peared in  the  proceeding,  soi  any  decree  in  the  pr.Tceedlng  shall  n<n 
tffcct  tbe  right  or  Interest  of  any  lucb  person  unless  he  shall  be  sc 
dotified. 

U  IBW.  ch.  118.  __ 
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12618.  'n'ltneMiea  t*  lie  cxBailnedi  prsof  re«alreA. 

UpoD  the  return  of  Ihe  citalioo,  tbe  Burruttate  niuitt  cause  the 
witneBses  to  be  exajnined  before  bim.  The  proota  mUHt  be  reduced 
to  writing.  Before  a  .written  will  is  admitted  to  probate,  two.  at 
least,  of  the  aDbBcrlbiag  wituessps  aiuHt  be  produ(.-od  and  exam' 
iaed,  if  HO  many  are  witbia  the  Stiite,  and  ri>Di]ieti'iit  aud  able 
to  testify.  Before  a  naacuiiiitiTe  will  in  admitleil  tu  probate,  ita 
execution  and  the  tenor  thereof  must  be  proved  by  at  leuat  tiro 
witDessen.  Any  party,  nho  contents  the  probate  of  the  n'ill,  may 
by  a  notice  filed  with  the  surrogate  at  any  time  before  the  prcofi 
are  closed,  require  the  examinatiou  of  all  the  aubHcrihinff  wit- 
nesses to  a  written  will,  or  of  any  other  witness,  whose  testimony 
the  surrogate  is  satisfied  may  be  material,  in  which  case,  all  ench 
witnesses,  who  are  within  the  State,  and  competent  and  able  to 
testify,  must  be  so  examined. 

L.  ISHT,  cb.  MO.  pan  of  il  10  and  11  (4  Bdn.  MS.  4W);  L.  1MI,  rk.  IZ*. 
II  1.  a  iDd  3  (4  Bdm.  601). 

|2«lft.  [Am'd,  18Sa.}  Abaenl,  etc.,  wIlauasB  to  ke  kb- 
poDBled  for. 

The  death,  ebueiice  from  the  State,  lunacy,  or  other  incom- 
petency of  II  wiinpBs.  required  to  be  esaniineil,  iis  prescribed  in 
tbia  or  the  last  section,  or  proof  thst  snch  wltnetiH  i-annot,  after 
due  diligence,  be  foiiui)  within  the  State  i)r  elBewhere,  must  be 
shown  by  atBdnvit  or  other  com^tent  evidence,  to  the  satisfaction 
of  the  surrogate,  before  dispensing  with  bin  tcHtiroony.  Where  a 
witness,  t>eing  within  the  State,  is  disablet)  from  attending,  by  rea- 
son of  age,  sickness,  or  infirmity,  his  dinability  must  tie  shown 
in  a  like  manner;  and  in  that  case,  the  testimony  of  the  witness, 
where  it  ia  required,  aud  he  Is  able  to  testify,  munt  be  taken  in 
Ihe  manner  prescribed  by  law,  and  produced  before  the  surrogate, 
as  part  of  the  prootB. 

U  1S8T.  eta.  4«a,  part  of  fl  10.  11  (4  Bdra.  489). 

I  HUM.  (Am'«,  IWUt,  190X.]  Proof  of  luiBdwrltiB*. 
If  all  the  subHcribiDg  witnesHes  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  textimony  is  required,  is  dead,  or  in- 
competent, by  ri'ason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  Buch  a  subscribing  witness  Is  ahHont  from  the 
state;  or  if  Kuch  a  piibscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will;  the  will  may 
uerertbelesH  be  e:<tnbllBhed.  upon  proof  of  the  hand wri ting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circaustances,  as  would  be  suflleient  to  prore  the  will  upon  the 
trial  of  an  action.  Where  a  BUbscribing  witness  is  «hseut  frtmi 
the  slate,  ui>iin  application  of  cither  party,  Ihe  surrogate  shall 
cause  the  testimony  of  such  witness  to  be  taken  by  commission, 
when  it  1h  made  to  sppcnr  that  by  due  diligence  such  testimony 
may  he  obtained.  Where  a  written  will  is  proved,  as  prescribed 
in  this  nection,  it  must  be  filed  and  remain  in  the  surrogate's 
office.  But  when  it  shall  be  shown,  by  alHdaTit  or  otherwise,  to 
the  satisfaction  of  the  surrogate,  that  the  decedent  left  real  or 

S'rsiinal  [iroperty  in  another  stale  or  territory  of  the  United 
talcs  or  in  n  foreign  country,  aud  that  the  laws  of  such  state, 
territory  or  country  retiuire  the  production  of  the  original  will 
before  the  proyisions  thereof  beiimie  efTectiye,  the  surroeate 
may.  at  any  lime  after  pi-obate,  and  upon  such  notice  to  the 
parties  intereBled  in  the  estate  as  he  may  think  proper,  caiN« 
any  original  n-ill  r<>ma>ning  on  file  in  his  office  to  be  sent  by 
poBt  or  utherwiBc  to  any  court  which,  or  to  any  officer  of  BUeta 
state,  territory  or  country  who.  under  the  laws  thereof,  ia  m- 
7XH 
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power«d  to  receiTe  the  same  for  probate,  or  ma;  delirer  Rtich 
will  to  any  i>eraoii  interested  in  the  probate  thereof  in  anch  state, 
ttMTitory  or  eountr;,  or  to  his  n^proHentative,  npou  SDob  terms 
aa  he  shall  think  proper  for  the  protci'tion  of  other  parties  Inter- 
ented  in  the  estate.  Where  in  unj'  matter  before  the  eurrogato 
or  in  a  Burrogate's  court  the  testimonr  of  an;  witness  shall  be 
taken  by  or  on  eommisHloii,  the  same,  together  with  the  rommlx- 
slon  on  which  it  is  taken.  Bhali  be  dnlv  liled  in  the  office  of  the 
sniToieate  but  need  not  be  recorded.  The  tcHtimonj  or  other  pro- 
eeedine  daly  taken  to  he  used  before  the  snrrognte  or  snrrogate'!i 
roart,  by  a  stenographer,  shall  be  Hied  and  need  not  be  recorded. 
L.  1S*T.  rfa.  MO.  t  20  <2  Krtni;  MI):  2  R.  a.  U.  K  13.  le.  IT  12  Kdm.  BO. 

iMXl.  Proof  ot   lost   or  deatroreil   will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  i[i  a  surro- 
gate's court,  but  only  In  a  caHe.  where  a  judgment  establishing  the 
will  eould  be  rendered  hj-  the  supreme  court,  as  prescribed  in  sec- 
tioD  IWiT)  of  tblB  net. 

U   1870,  tb.    SBB,   I  8,  2  R.   S.   OS.  1  81,  b.    (2  Edni.  00). 

f  2Q22.   Probate    not    allowed,    unleBS    Borrovate    HiillBlled, 

Before  admitting  n  will  to  probate,  the  Murrogate  must  inqnire 
purticalarl}'  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  ot  Its 
execution.  Before  admitting  a  written  will  to  probate,  the  snr- 
rogate  may,  In  hit  discretion,  retiuire  proof  of  the  circiim«tance» 
allendiiiK  the  execution,  the  deliver;,  and  the  posm^RJon  thereof, 
or  any  of  them,  to  be  made  by  the  afHdavit,  or  the  testimony 
at  the  hearing,  nf  the  person  who  received  the  will  from  the  tea- 
tatsr,  if  he  oui  be  produced,  and,  aloo,  of  the  person  presenting  it 
for  probate, 

L.  lasT,  cb.  400.  I  IT,   ind  )un  ot  |  10  (i  Edm.  489,  490). 

I2«S3.  Will)    wkea    ■afllelentlr   proved. 

rr  it  api>earH  to  the  surroKute  that  the  will  was  duly  executed: 
and  that  the  testator,  at  the  time  of  e.^ecuting  it,  was  in  all  re- 
spects competent  to  make  a  will,  and  not  uuder  restraint;  it  must 
be  admitted  to  probate,  as  a  will  valid  to  pass  real  properly,  or 
personal  property,  or  both,  as  the  surrogate  determines,  and  the 
petition  and  citation  reiinire,  and  niu.st  be  recorded  accordiuglj'. 
The  decree  admitting  it  to  probate  must  state  whether  tbe  pro- 
bate was  or  was  not  contested. 

2  a   S.  E8.   i   14  (2  Ellm.  Gei:   L.   IS-IT,  Gb.  400.  i  18  {4  Rdm.  4901- 

1 3S3M.  Valldltr    sod    eoMtrnetlon    ot    teBtaneatKrr    pro- 

Bnt  if' a 

Talidity.  c --  .-  .    ,   .. -   ... 

erty.  contained  in  the  will  of  r  resident  of  the  Slate,  executed 
within  the  State,  the  surroKate  tnunt  determine  the  <|ueMtiun  iiiion 
rendering  a  decree;  unless  the  decree  refuses  to  admit  tbe  will  to 
probate,  by  resHon  of  a  failure  to  prove  any  of  the  matters  speci- 
fied in  tiie  last  section. 

I>    18T0.    17b.   35a.    I  11.    apl-  i  2094.    poat. 

IMSS.  SnrroKatn'B  drrlBlon  oh  probate. 

Where  tbe  sarrogate  decides  ngainst  the  suRicieocy  of  the  proof, 
or  against  the  validity  ot  a  will,  or  upon  the  construction,  validity, 
or  legal  ettevt  ot  any  provision  thereof,  he  must  make  a  decree 
accordingly;  and,  if  recjuired  by  either  i>arly,  he  muat  enter  in 
tlie  minutes  tbe  gronnds  of  his  decision. 

I^  18>7,  eb.  4fl0,  I  31   (4  Edm.  491).  imd. 
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1  MM.  [An'd,  1883,  1897.]  Prohat«|  bow  far  eoBClmalTc  ■<• 
to  persana  llr. 

A  decree  admitting  to  prolwte  a  nil!  of  personal  property,  made 
as  prescribed  in  this  article,  ia  condusiTe.  aa  an  adjudication,  npon 
all  the  queetioDa  detemiitied  by  the  aurroKste  puniuant  to  Ui)R 
article,  until  It  is  reversed  upon  apppat,  or  revoked  br  the  aniro- 
xate,  except  in  an  action  bruuKht  under  section  twenty-atx  han- 
dred  and  firty-three-a  of  this  act  to  determine  the  validity  or  in- 
Taliditf  of  Buch  will;  and  except  that  a  determination,  made  under 
nertion  twenty-six  hundred  and  twenty-four  of  this  act.  is  con- 
clnslve  only  upon  the  petitioner,  and  each  party  who  was  duty 
cited  or  appeared,  and  eTerr  person  claimins  from,  through,  or 
under  either  of  them. 

2  R,  ,B.  SI,  I  28  (3  Edm.  SI);  L.  IS»T,  cb.  SW.    In  effect  Imf  8,  ISBT. 
12627.  [Am'a,    IRSl.]    Id.)   ■■    1«   rcKltr. 

A  decree,  admitting  to  probate  a  will  of  real  property,  made 
as  prescribed  in  this  article.  eBtabliahes,  presumptively,  only,  all 
the  matters  determined  by  the  Surrogate,  pursuant  to  this  article. 
as  BKainst  a  party  who  was  dniy  cited,  or  a  person  claiminfc  from. 
through,  or  under  him:  or  upon  the  trial  of  an  action,  or  the  hear- 
ing of  a  special  proceeding,  in  which  a  controversy  arisea  con- 
cerning the  will,  or  where  the  decree  is  prnduced  in  eridence..  in 
favor  of  or  BKsinst  a  person,  or  in  a  case  specified  in  this  aectioli. 
the  testimony  token  in  the  special  proceeding  wherein  it  naa 
made,  may  be  read  in  evidence,  with  the  same  force  and  elFeot. 
as  if  It  was  taken  upon  the  trial  of  the  action,  or  the  bearing  of 
the  special  proceeding,  wherein  the  decree  ia  ao  prodaced. 

3  B.    a.   B8.   )   18   (2  Edm.   «». 

I  MISS.  Wbcm  pnroliABe*  trm^  kelv  pvotooted  Bfitirtth- 
■tkBdinv   a    dtrrlae. 

The  title  of  a  purchaser  tn  good  faith  and  for  a  valuable  cod- 
slderation,  from  the  heir  of  a  person  who  died  seized  of  real 
property,  shall  not  be  affected  by  a  devise  of  the  property  made 
by  the  latter,  unless  within  four  years  after  the  teatator's  death, 
the  will  devising  the  same  is  either  admitted  to  probate  and  re- 
corded as  a  will  of  real  property  in  the  office  of  the  sarrogate  hav- 
ing Jurisdiction,  or  established  by  the  final  judgment  of  a  court 
of  competent  jurisdiction  of  the  State,  in  an  action  brought  for 
that  purpose.  Bnt  if,  at  the  time  of  the  testator's  death,  the 
devisee  is  either  within  the  age  of  twenty-one  years,  or  Inaane.  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction 
of  a  criminal  ofTence,  for  a  term  less  than  for  life;  or  without  the 
State:  or.  if  the  will  was  concealed  by  one  or  more  of  the  hein 
of  the  testator,  the  limitation  created  by  this  section  does  not 
begin  until  after  tbe  expiration  of  one  year  from  the  removr.l  <i, 
such  a  disability,  or  the  delivery  of  the  will  to  the  devisee  o.-  hia 
representative,  or  to  the  proper  surrogate. 

I  R.  e.  T48.  }  8  (t  Edm.  696). 


The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  tov 
the  original  will  admitted  to  ivrobnte.  or  the  erempllfled  eopr.  or 
statement  of  the  tenor  of  a  will,  which  was  admitted  without  pro- 
duetion  of  an  orijrinnl  written  will,  a  eertiScate.  noder  hla  hand, 
or  the  hand  of  tbe  clerk  of  his  conrt.  and  his  seal  of  office.  Tt  ''.tinK 
that  It  has.  npon  due  proof,  been  ndmitted  to  probate,  as  a  wiH 
nlid  to  paw  real  ot  peraonal  i>n>pertr,  or  botb,  «a  tbe  caae 
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tomj  be.  The  will,  or  the  copr  or  Btatement,  bo  autbenticated,  th« 
record  thereof,  or  ftu  exempUSed  copy  of  the  record,  moj  be  read 
in  erideuce,  as  proof  of  the  original  will,  or  of  the  conteulA  w 
teaor  thereof,  without  farther  CTldence,  and  with  the  effect  ntecl- 
fied  in  the  last  three  BectionB. 
3  B.  B.  M,  I  IS  (2  Xdm.  IW);  2  B.  8.  SO,  |  M  (3  Bdm.  81).  Bet  |  3DW. 

I  3880.  Reeordlnv  wills  prsved  elsewbere  wltbln  the 
State. 

A  transcript  or  a  will  of  real  propi^rty,  proved  and  recorded  lE 
any  court  uf  the  Stnti?,  of  comp4>tent  juriBdictiOD,  aod  of  all  the  no- 
ticed, proceBB,  and  proofa  relating  to  the  same,  mnst,  when  duly 
exemplifled,  be  recorded,  npon  the  request  of  aa;  persoi^  iul^^ 
ested  therein,  in  the  Burrogate'B  court  of  an;  conntr,  in  which 
real  property  of  tbe  tettator  Is  sitnated, 

h.   1BI7,  di.  460,   I  es  («  Edm.  4S»). 

1  2031.  Reeorda  of  certain  wllla  berstofore  proTedj  bmr 
far    evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
jndKC  of  the  former  court  of  probates,  and  recordpd  in  hts  office 
before  the  first  day  of  January,  in  the  rear  1785,  certified  nnder 
the  seal  of  the  officer  having  ciislod;  of  tbe  record,  must  be  ad- 
mitted In  evidence  in  any  case,  after  it  has  been  made  to  appear 
thnt  diligent  and  fruitless  search  has  been  made  for  the  oniUal 
will. 

2  B.  8.  OS.  f  20  (3  Edm.  60). 

I  assa.    lAH'd,  lft»4.  ISOl.]    The  wme. 

An  exemplified  copy  of  the  last  will  and  testament  of  any 
deceased  person,  wbiuh  has  been  admitted  to  probate,  whether 
as  a  will  of  rpal  or  personal  property,  or  both,  and  recorded  in 
the  ofBee  of  the  Hurrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  any  or  the  courts  of  this  state,  with- 
out tbe  pruofB  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  bei-n  recorded  or  not,  with  like 
effect  as  if  the  original  of  such  will  had  been  prodnced  and 
proven  in  such  court,  when  thirty  years  have  elnpiied  sinc-e  the 
will  was  admitted  to  probate  and  recorded.  And  the  recording 
of  sneh  will  shall  be  evidence  that  the  same  was  duly  admitted 
to  probate.  Tbe  pi  em  pi  ifi  cation  of  the  record  of  a  will  which 
ha«  been  proved  before  the  snrrogBte  or  judge  of  probate,  or 
other  otBeer  exercising  the  like  iurisdletion,  of  aTiother  state 
mnst.  when  certified  by  the  officer  having  by  law.  when  the  cer- 
tlfieate  was_  made,  riistiidy  of  the  record,  be  admitted  in  eridence, 
aa  If  the  orifrinal  will  was  produced  and  proved,  when  tbirtj  yean 
bave  elapsed  since  the  will  was  proved. 
Ia  18M,  eb.  SB;  U  IVOl,  di.  HO.  In  etfeet  Sept.  1.  UOl. 
I   S68S.    [Am*d,    1881    >nd    1BS2.]    |d.(   m.a    to   wllla    of  peal 

p>ap«rtr. 

A  will  of  real  property,  which  haa  been,  at  arv  Ifme.  either 
brfon-  or  after  thla  chapter  takes  effect,  duly  proved  In  the  an- 
pmni>  coart.  or  tbe  court  of  chancery,  or  before  a  Harrogate  of 
the  State  with  tbe  certificate  of  nroof  thereof  annexed  thereto, 
or  ladoTBed  thereon,  or  an  exemplified  copy  thereof,  mar  be  re- 
corded In  the  offlce  of  the  clerk  or  the  register,  aa  tbe  cow  re- 
731 
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qairea,  of  any  county  ia  the  State,  In  the  same  manoei  as  a  deed 
of  real  property.  Where,  the  will  relates  to  rtul  properly,  toe 
executor  or  adminutrator,  with  the  will  aunexed,  must  <muiie  the 
■atue,  or  an  exemplilied  copy  thereof,  to-  be  so  recorded,  in  eacit 

county  where  real  property  of  the  testator  ia  situated,  within 
twenty  days  after  letters  are  issued  to  him.  An  exemplification 
of  the  record  of  such  a  will,  from  auy  surrogate's  or  utner  ottice 
where  the  same  hss  been  so  recorded,  either  before  or  after  thla 
chapter  takes  eSect,  may  be  In  like  uiaoner  rccordini  in  the  office 
of  tlie  clerk  or  register  of  any  county.  Such  n  ri'cord  or  exempli- 
fication, or  nn  exemplificntlcin  of  the  record  thereof,  must  be  re- 
ceived  in   evidence,   aa   if   the  origiDal   will   was   produced   and 

L.  184(1.  cb.  ISS.  I  1  <4  Edm.  438)1  I^  IM^.  cfa.  T4S   |  1  (T  Edm.  ITSl. 

1  2084.  Index  and  feea. 

Upon  recording  a  will  or  exemplification,  aa  preecribed  In  tb« 
tnat  section,  the  clerk  or  register  must  ijidex  It  In  the  same  booba, 
and  Hiil>BtnntlHlly  in  the  same  manner,  as  If  it  nns  a  deed  re- 
corded in  his  office,  and  he  is  entitled  to  receive  the  onrne  fees 
therefor,  as  for  recording  a  deed.  An  executor,  or  adininlBtmtor, 
with  the  will  atiDexp<],  who  cau«es  Riich  s  record  to  l)e  made, 
must  be  allowed,  in  his  account,  the  fees  paid  by  bim  therefor. 

Id.,  li  3  and  4  (4  Edm,  4S9). 

i2WUt.   [Am'd,   1902.]    WIIU  to  be  rctarned  after  probsle. 

Excvpt  where  Hpecial  provision  is  otherwise  made  l>y  law.  or 
where  the  surrogate  sends  a  will  into  another  state  nr  territor}' 
or  into  a  foreign  country,  or  delivers  it  to  a  party  in  Ipterest.  as 
provided  In  section  two  thonsand  six  hundred  aod  twenty  of  thi)' 
act,  a  written  will,  after  it  has  tn'eu  proved  atid  recorded,  mu-^t 
he  retained  by  the  surrogate,  until  the  expiration  of  one  year  after 
it  has  beet)  recorded,  and,  if  n  petition  (or  the  revocation  of  pm- 
bate  thereof  in  then  tiled,  until  a  decree  is  made  thereupon.  Ii 
must  then  be  returned,  upon  demand,  to  the  person  who  <li'liverpil 
it,  unlcHs  he  is  dead,  or  a  lunatic,  or  has  removed  from  the  state: 
in  which  cnee,  it  may,  In  the  discretion  of  the  surrogate,  be  ile 
livered  to  any  perwin  iiamod  Iberein  as  devisee,  or  to  nn  Iii'tr  or 
asKisnee  of  a  devisee:  or.  U  it  relates  only  to  pergonal  properly. 
to  the  executor,  or  adminiatratc)r,  with  the  will  annexed,  or  to  a 

2  R.  B.  Oe.  I  M  (2  Edm.  eu);  L.   1002,  ch.  114.    In  elTerl  Msrch  13,   IWe. 
I  aaSO.  Wkea  letters  tcstaineiitarT  but   <>*  tamied. 

Where  a  will,  which  Is  admitted  to  probate,  names  one  or  more 
persons  to  b:  execntor  or  executors  thereof,  upon  a  «»ntlni[enc7, 
the  surrogate  must  Inqnlre  into  the  facts,  aod,  if  (he  contingencr 
has  happened,  that  fart  most  be  recited  in  the  decree.  Immedi- 
ately after  a  will  has  been  admitted  to  probate,  the  nerwjn  or 
persons  named  therein  as  executorr,  who  are  competent  by  law  t* 
serve,  and  who  appear  and  quality,  are  entitled  to  letters  testa- 
mentary thereurron;  unless,  before  tlie  iettPrii  are  granted,  a  cred- 
itor of  the  decedent,  or  a  person  Interested  In  the  estate,  file*  an 
affidavit,  specifying  bis  demand,  or  how  ho  la  Interested,  and  ehber 
setting  forth  specifically  one  or  more  legal  objections  to  irrantiDff 
the  letters  to  one  or  more  of  the  execnfors.  or  stating  that  he  ti 
advised  and  believes  that  there  are  snch  objectlonn.  and  that  be 
Intends  to  file  a  specific  statement  of  the  same.  Where  stich  an 
affidavit  is  filed,  the  surrogate  must  stay  the  grantln*  of  lettera. 
«t  least  thirty  days,  or  until  the  matter  Is  sooner  dlsp^ed  OL    A 


B.  t.  8, ».  1        LETTERS  TESTAMENTA,HT. 
aiioTaey,  to'  the  effect  that  tie  b^iefee  It  to  be  true. ' 

X  B.  8.  ea,  I  1  (a  BOm.  H);  L.  UST.  di.  mo.  l  23  [4  Bdm.  Ml). 

3  » 

Till  .._._._ 

iu  tlie  last  section;  and,  lor  that  purpose,  he  may  r , ,  _, 

nlliilaTit,  or  othcrwiBe,  in  his  discretion.  If  it  appeuTB  that  there 
,l8  a  legal  and  aufliclent  objection  to  an;  person,  niimei]  ai  (executor 
in  the  will,  letters  shall  not  be  iMued  to  him,  except  us  prescribed 
in  the  neit  Bection. 

1  B.  8.  TO,  I  fl  (2  Edm.  Tl). 

I    3088.  Bondi    when    re«alre<. 

In  either  of  the  following  cases,  n  person  named  as  executor  in 
a  will,  may  entitle  himself  ;  >  letter*  teBtiimeiilary  thereupon,  by 
pivin^  a  bond  as  prescribed  by  law,  although  an  objection  agnin«t 
hiui  has  been  eetablished  to  the  iatisfnction  of  the  surrogate: 

1.  Where  the  objection  is,  that  bis  circum:rtnnces  are  such,  that 
they  do  not  afford  ;idequate  security  to  the  creditora,  or  persous 
lutpreated  In  the  .  :itate,  for  the  dae  administration  of  the  estate. 

2.  AVbere  the  objection  la  that  he  is  not  a  resident  of  the  State; 
Riid  be  is  a  citlscu  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that 
nf  non-realdence,  is  entitled  to  letters  testamentary,  without  giT- 
Ine  a  iKind,  If  he  has  r  .  office  within  the  State,  (or  the  regular 
transaction  of  businesa  in  person;  and  the  will  contains  au  ex- 
preaa  provision,  to  the  efiect  that.Le  may  act  without  givlDK  e«- 

M..  t  T,  >m'd;  L.  13TS,  cb.  «BT  (9  Edo.  KB}. 

I  aSBB.  RoBMclatlont  retrr.otloa  tbcFAdti 

A  person,  named  as  executor  In  a  wlH,  may  rpnonnce  the  appoint- 
uumt  by  an  instrument  in  writing,  !gncd  by  him,  and  a«nowl- 
edged  or  proTed,  and  certified,  lu  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  or  attested  Ly  one  or  more  witnesses,  and 
proved  to  the  satisfaction  of  the  surrogate.  Such  a  rennnclatlon 
nwy  be  retracted  by  a  i:ke  Instrument,  at  any  time  before  letters 
tevtamentary.  <  .'  letters  of  administration  with  the  will  annexed, 
have  been  inaued  to  any  other  person  in  his  place;  or,  after  they 
have  been  so  issned.  If  they  have  l)een  revoked,  or  the  person  to 
whont  they  were  Issued  has  died,  or  became  d  lunatic,  and  there 
in  no  other  acting  executor  or  administrator.  Where  a  retraction 
ia  BO  madev  letters  testamentary  may.  In  the  discretion  of  the 
aurronate,  be  issued  to  the  person  mablnfc  It  An  instniinent 
■nedHed  in  this  section  must  be  filed  and  recorded  In  the  snrro- 


1,   77). 


Where  the  wiH  eontnins  a  valid  power,  nuthoriilng  the  selec- 
tion, as  executor  theroof,  of  a  person  not  named  therein,  the  se- 
lection must  be  made,  by  the  person  appointed  for  that  purpOM, 
within  thirty  days  after  maklne  the  decree  admitting  the  will  to 
probate:  In  default  whereof,  the  power  of  selection  (s  deemed 
to  have  been  renoimced.    Sueh  setoction  must  be  made  t^  an  in 
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— t  tn  wrltlDK,  deoiKnating  the  person  bcIpciM,  ■igned  br 

the  proper  person,  and  acknowledgred  or  proved,  nnd  certlfial,  bt 
like  muDiiei  ae  b.  deed  to  be  recorded  in  the  connly,  or  proTed  to 
tbe  BatisfactioD  of  the  aurroicate,  iiad  Sled  ia  the  Bnrrogate'a  oOee. 
Wbere  the  will  aathorizeB  the  person,  bo  to  l>e  Helec-ted,  to  act  Kith 
tbe  executor  or  executors  named  tberein,  the  iBsning  of  letters 
must  be  delayed  until  the  eipiration  of  tbe  period,  fixed  in  this 
section  (or  the  esiercise  of  the  power  of  Belection,  and,  if  tbe  se- 
lection iB  so  made,  (or  Gtc  daf  s  thereafter. 

I  2041.  ObiectloB  to  anoli  »  B^rmomt  bow  taken,  etc 

Within  five  days  after  a  Belection  is  made,  as  prescribed  in 
the  last  section,  an;  person  ma;  tile  an  aOidHvit.  TerlGed  as  jm- 
scribed  in  section  2636  of  this  act,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  interested  In  tbe  estate,  and  Betting 
(urth  Fpecifically  one  or  more  legal  objections  to  granting  letten 
tu  the  person  selected.  The  proceedings  to  be  tabea  therenpon  are 
the  same,  as  prescribed  in  sections  2637  and  2638  of  this  act  If 
leltera  are  not  issued  to  the  person  bo  selected,  tbe  power  ol  se- 
lection is  deemed  to  be  exhausted. 

I  3642.  [Am'd,  1B83.]  BxeoDtor  (alllnK  to  qaallfy  or  m- 
MoBmeei  hoir  «elnded. 

If  a  person,  named  as  eiecntor  In  a  will,  docB  not  quali^  or 
renounce,  within  thirty  days  after  probate  thereof:  or  If  a  person, 
chosen  by  virtue  of  a  power  in  the  will,  does  not  (jualify  or  re- 
noDDCe  within  thirty  days  after  the  filing  of  the  instmrnent  desig- 
nating blm;  or,  in  cither  case,  i(  objections  are  filed,  nnd  the 
eitecutor  does  not  qualify  or  renounce,  within  five  days  after  Ihgr 
are  determlued.  in  his  favor,  or,  In  a  caae  specified  in  section  2B3S 
of  this  act,  within  five  days  after  an  objection  has  been  estab- 
lished: the  surrogate  mnsi,  upon  the  application  of  any  otber 
executor,  or  any  creditor  or  person  interested  in  the  estate,  make 
an  order  requiring  him  to  qualify  within  a  time  therein  specified; 
and  directing  that.  In  default  o!  so  doing,  he  be  deemed  to  luve 
renounced  his  atipointment.  Where  it  appears  by  affidavit  or  otber 
written  proof,  to  the  satisfaetion  of  the  surrogate,  that  such  an 
order  cannot,  witb  due  diligence,  be  served  personally  within  tha 
State,  upon  the  person  therein  named,  the  snrrngate  may  pre«cribe 
the  manner  in  which  it  moet  be  served,  which  may  be  by  publica- 
tion. If  the  person,  so  appointed  executor,  does  not  quality 
within  the  time  fixed,  or  wltbln  such  further  time  as  the  surro- 
gste  allows  for  that  purpose,  an  order  mnst  be  made  and  re- 
corded, reciting  the  facts,  and  declaring  that  he  has  renonnced  bis 
appointment  as  executor.  Such  an  order  may  be  revoked  by  tbe 
Bnrrogale  in  his  discretion,  and  letters  testamentary  may  be  Isned 
to  tbe  person  so  failing  to  renounce  or  qualify,  upon  taia  appfr- 
cation,  in  a  case  where  he  might  hnve  retracted  an  express  le- 
ntiiiciation.  as  prescribed  In  aoction  2G39  of  this  act.  And  where 
any  powers  to  sell,  mortgage  or  lease  real  eetnte,  or  any  Interest 
therein,  are  given  to  eiecutore  as  such,  or  as  tmstees,  or  as 
executors  and  trustees,  and  an;  of  such  persons  named  as 
executors  ahall  neglect  to  qualify,  then  all  salefl.  mortgaffes  MtHi 
leases  under  said  powers  made  by  the  execnton  who  shatl  qnall^ 
■ball  be  equally  valid  bb  if  the  other  execntom  or  trustees  had 
Joined  Id  such  sale.  ' 

J  K.  8.  70,  71,  H  »,  10,  11.  U  (2  Kdm.  272):  L.  1S8S,  eta.  «a. 
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I  2e4S.  CAjB'd,  1S9B,  ISOl.]  Lettera  mt  •dMlalatmttoM 
wltk  will  itBBexedt  when  and  to  whom. 

II  no  person  ia  aHmed  as  executor  in  the  will,  or  Belected  by 
Tirtue  ol  B  power  contained  therein;  or  if,  at  an;  time,  hf  reason 
of  death,  incompetency  adjudKed  by  tbe  surrogate,  rennnciatioit 
in  either  of  the  methods  pTeserit>ed  in  sections  two  thousand  six 
hundred  and  thirty-nine  and  twu  thousand  six  hundred  and  forty- 
two  of  tills  act,  or  revocation  of  letters,  there  is  no  executor,  or 
sdmioiatrator  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  of  a  creditor  of  the  decedent,  or 
a  person  interested  in  the  estate  of  the  decedent,  or  haTing  a  Uen 
npon  any  real  property  npon  which  the  decedent's  eatate  baa  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  siirroKate  deems  proper,  issue  letters 
of  administration  with  the  will  annexed,  aa  follows; 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  If  an;  ona  of  such  legateeK  who  would 
otherwise  be  ao  entitled  is  a  minor,  of'"''"'''^'*^'"'  shall  be  granted 
to  his  guardian,  if  competent. 

2.  If  there  ia  no  auch  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  auch  legateea  who  would  be 
olhern-iae  so  entitled  ii*  a  mlDor,  adminlatration  shall  be  granted 
to   his  guardian,  it  competent. 

3.  It  there  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  Ibe  husband,  or  wife,  or  to  one  or  more  of  the 

'    next  of  kin,  or  to  one  or  more  of  the  heirs  or  deTlKpea.  ao  qnalifled. 

4.  If  there  is  no  qualtlied  person,  entitled  under  the  foregoing 
siibdi visions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
who  are  so  qualified,  except  that  in  the  counties  of  New  York 
and  Kings  the  public  administrator  Ehall  have  preference,  after 
the  next  of  kin,  over  the  creditors  and  all  other  persons. 

5.  If  there  is  no  qnalilied  credlti>r  who  will  accept,  then  to  any 
proper  person  desig'..ated  by  the  surrogate. 

2  R.  S,  TI.  I  14  a  Edm.  TZ);  !>.  1S9S.  cb.  TM:  L.  leoi,  cli.  l«l.     In  efftct 


1  9S44.  Id.)  reMnelKtIva  or  exclaalon  of  peraou  kavlaK 
prior  plKht. 

But  where  a  person  applies  for  letters  of  administration  with 
thp  will  annexed,  as  prescribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  writtt^n 
rennnciation  o(  every  perstm  having  auch  a  prior  right.  Is  filed 
with  the  surrogate,  and  the  execution  thereof  is  proved  to  hia 
satisfaction.  The  petition  must  pray  that  all  the  persona  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  adminiatralion  should  not  be  granted  to  the  petitioner.  The 
proceedinga  therenpon  are  the  aanie,  as  upon  an  application  for 
administration  upon  the  estate  of  an  inteatate. 
a  R,  a.  Ta.  f  M  p  Mm.  TT). 

t  9S4S.  Bxeentor  or  ndmlulatrator  to  niiallfr' 

An  executor,  from  whom  a  bond  is  required,  aa  prescribed  In 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  isaned  to  bim.  qnalify  as  prescribed  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  Intestate;  and 
T8B 
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the  proTlsioas  of  article  fourth  of  this  title,  with  respect  to  the 
bond  to  be  giren  by  the  administrator  of  tka  Intestate,  apply  to  a 
bond  glTen  pursuant  to  this  section;  except  that,  in  fixing  the  pen- 
alty thereof,  the  surrogate  muat  take  Into  eoQaideration  the  Tslae 
of  the  real  property,  or  of  the  proceeds  thereof,  which  may  cotne 
to  the  hands  of  the  execntor  or  adminlHtrator,  b;  virtue  ol  anj- 
profiaion  contaitied  In  tbe  will. 

a  R.  B.   TA,  I  42.    Bee  mat.  H  ZMT,  KIS,  28ie. 

I  2040.  BSeet  ot  certain  ppovliilans  Uailt««. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  takes  effect,  as  declared  in  the  statutes 
then  in  fore*. 


i,.=db,Gooylc 
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ARTICLK  SBCOKD. 

Bevoeation  of  probate. 


I  aS4T.  Pcraoiu  Interested  mar  applr  to  PBToke  proluite* 

A  peraoD  interested  In  tbe  estate  of  the  defwdent  may,  within 
the  time  epei^ified  in  the  next  sectioti,  preaeat  to  the  eunoKata'a 
court,  in  which  a  will  of  personal  propertj'  was  proTed,  a  writ- 
tea  petition,  dut;  verified,  containing  allegatlonH  against  the  valid- 
ity of  the  will,  or  the  competency  of  the  proof  thereof;  and 
praying  that  the  probate  thereof  may  be  revoked,  and  that  tb* 
peraoni,  enumerated  in  the  next  section  bat  one,  may  be  dted  to 
■liow  cauae  why  it  should  not  be  revoked.  Upon  the  presentation 
flf  BDch  a  petition,  the  surrogate  mual  liaue  a  citation  occcffdlnslr, 

S  B.  8.  «.  M  ao.  31,  S2  (1  Bdu.  61). 

1  B»48.   [Am'«.  18S1.]    VVken  ap»UoBtls>  mumt  he  ■»««. 

A  petition  mnat  be  presented  aa  prescribed  in  the  lost  seetlon, 
witbln  one  year  after  the  recording  of  the  decree  admitting  the 
will  to  pro)>ate;  except  that  n-hen  the  person  entitled  to  preaent  It 
la  then  under  a  disability,  specified  in  section  SBS  of  thia  act.  the 
time  of  BDch  a  disability  is  not  a  part  of  tbe  year  limited  in  this 
■ection,  nnieas  Bach  person  shall  have  appeared  by  general  or 
spe<Hal  guardian  or  otherwise  on  said  probate.  Bnt  tbli  section 
does  not  affect  an  application  made  pursoant  to  snbdlTi^n  sixth 
of  section  two  tluDsand  foar  hnndred  and  eighty-one  of  this 
act. 

f    S««9.  Oltativa    tliereapvB. 

A  petition,  preeented  as  prescribed  in  the  last  two  sections, 
■naat  prey  that  the  citation  may  be  directed  to  the  execntor,  or 
administrator  with  the  will  annexed:  to  all  the  devlaeeB  and 
letrntees  named  in  the  will:  and  to  all  other  persons  who  were 

Farttea  to  the  special  proceeding  In  which  prolMte  woa  grattted. 
f  a  leKatee  is  dead,  hfs  eiecntor  or  administrator  most  Ite  cited, 
if  one  has  been  appointed:  IC  not.  snch  persons  mnot  be  cited  as 
representing  him,  aa  the  snrrogate  designates  for  that  p«ipose. 

2  B.    B.  IP     I  n  tt  Edm.   91). 

•I  >OB<t.  Bizeantor,   ete.,   to  ■■■penA  praceedlaca. 

After  eerrice  upon  him  of  a  citation,  l««ued  as  presn-ibed  In 
tbe  last  three  sections,  the  ezecntor,  or  administrator  with  the 
will  annexed,  ranot  enopend.  ontil  n  decree  is  made  tipon  the 
petithm,  all  proceeding*  relatin:  to  tap  estnti':  except  for  the  re- 
cnrerr  vr  preservation  of  property,  the  collection  nnd  payment 
of  dWM,  and  mich  other  acta  as  he  is  expressly  allowed  to  per- 
form hr  an  order  of  the  anrrogate,  made  upon  notioe  to  tbe  pfr  - 
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Upon  tlie  retoro  of  th«  citation,  the  surrogate  loiut  proceed  to 
heKF  the  allegatloiu)  and  proofa  of  the  parties.  The  teatinaonr,  • 
taken  npon  tlie  application  for  probate,  o(  a  witnesa  who  U  dead, 
or  wfthont  the  State,  or  who,  unce  hla  testimonj  waa  taken,  baa 
become  a  Innatlc,  or  otherwiae  incompetent,  mnat  be  recelred  In 
evidence. 

1  B.   B.  at,  H  M  ud  M,  mm'd  aiH]  comolldated. 
I  aSBS.  Desree. 

If  tbe  BuiTogate  deciilea  that  the  will  li  not  anfficiently  prored 
to  be  the  last  will  of  the  testator,  or  ia,  fM  any  reason,  inTMld,  he 
must  make  a  decree  rerokloK  the  probate  thereof;  otherwiae,  he 
must  make  a  decree  con6rmlug  the  probate. 

Id.,     I    «S,    lID'd. 

I  aSBB.  Kotles  of  decree   of  revoeaUoB. 

Where  the  decree  reTokes  the  probate  of  a  will,  u  prescrthed 
in  thle  article,  the  surrngate  must  cause  notice  of  the  revocatKHi 
to  be  Immediately  pnbilahed,   for  three  eucceHlve  weeks.   In  a 
iiewq>v>er  pabllsoed  in  his  coun^. 
u.,  I  n,  UB'd. 

f  awaa.  [Added,  18«l|  am'd,  1888,  I80T.]  l>et«rmlal>« 
r»lldlt7  e(  m.  will. 

An7  peram  Intereated  as  devisee,  legatee  or  otherwise,  in  a  will 
or  codicil  admitted  to  probate  in  thia  state,  aa  provided  by  the 
code  of  t^Tll  procedure,  or  any  person  interested  as  hdr^t-law, 
next  of  kin  or  otherwise,  in  any  estate,  an;  portion  of  which  is 
disposed  of,  or  affected,  or  any  portion  of  wbicb  Is  attempted  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  probate 
in  thia  state,  as  proTided  by  the  code  of  cItU  procedore,  within 
two  years  prior  to  the  paaMge  of  this  set  or  aoy  helr^t-law  or 
nest  of  kin  of  the  teetstor  making  such  will,  may  canse  the  valid- 
ity or  invalidity  of  the  probate  thereof  to  be  determined  in  an  ac- 
tion In  the  sapreme  court  for  the  county  in  which  such  probate 
was  had.  All  thi!  devisees,  leKsCees  and  heirs  of  the  testator  and 
other  interested  persous.  including  the  executor  or  administrator, 
must  be  parties  to  the  action.  Up<Hi  the  completion  of  service  of 
all  parties,  the  pialutifF  shatl  forthwith  tile  the  Bammons  and  com- 
plaint In  the  office  of  the  clerk  of  the  court  in  which  said  action 
is  besun  and  the  clerk  thereof  shall  forthwith  certify  to  the  clerk 
of  the  anrroKste's  court  in  which  the  will  Iuib  been  admitted  to 
probate,  the  fact  that  an  action  to  determine  the  validity  of  the 
probate  of  such  will  has  been  commenced,  and  on  receipt  of  sncb 
certificate  by  the  surrogate's  court,  the  surrogBte  shall  forthwith 
transmit  to  the  court  in  ivhich  Huch  action  hati  been  began  a  copy 
of  the  will,  testimony  and  all  papcra  ri'lnting  thereto,  and  a  copy  of 
the  decree  of  probalp,  attachinK  the  aame  toftelhcr.  and  certifying 
the  same  Trader  the  seal  of  the  court.  The  isaue  of  the  pleadlncs 
in  such  action  shall  be  confined  to  the  question  of  whether  the 
writing  produced  Is  or  is  not  the  tant  will  and  codicil  of  the  tes- 
tator, or  either.  It  shall  be  tried  bj-  a  jury  aud  a  verdict  thereon 
shall  be  conclusive  as  to  the  real  or  personal  property,  anless  a 
new  trial  be  granted  (ff  the  Jndmnent  thereon  be  reversed  or 
vacated.  On  the  trial  of  such  Isaae  the  decree  of  the  snrrogate 
admhtlng  the  will  or  codicil  to  probate  shall  be  prima  fade  evi- 
dence of  the  due  attestation,  execution  and  validity  of  such  will 
or  codicil.    A  certified  copy  of  the  testimony  of  such  of  the  wb- 


c  1%  t  S,  a.  a  .    REVOCATION  OF  PROBATE.  g  assae 

neases  examined  npoii  the  probate,  as  are  out  of  the  juriadfetiwi 
if  tbe  court,  dead,  or  hftve  become  incompetent  Bince  the  probate. 


ahalt  be  admitted  In  evideDce  oa  the  triai.  The  part;  BiutaiiiiiiK 
the  will  shall  be  entitled  to  opeo  and  cloie  the  evldeoce  and  aivn- 
ment-     Ue  aball  offer  the  will  Id  probate  and  rest     Tbe  otbei 


party  ahali  then  offer  hia  evidence.  The  party  Biuttalning  the  will 
■hall  then  offer  hla  other  evidence  and  rebutting  teatimony  may  be 
offered  aa  in  other  cases.  If  all  the  defendanta  make  defanft  In 
pleading,  or  if  the  Bnawers  served  in  aald  action  raise  no  lesueB, 
Iben  tbe  plaintiff  may  enter  judgment  as  provided  in  article  two 
of  chapter  eleven  of  the  code  of  civil  procedure  in  the  case  of 
aimilar  detaulta  in  other  actions.  If  the  Judgment  to  be  entered 
in  an  nrtlon  brought  under  this  aectlon  is  that  the  writing  pro- 
duced la  the  last  will  and  codicil,  or  either  of  the  teatator.  aald 
judgment  Bhall  also  "provide  that  all  parties  to  said  action,  nod 
ail  persons  clatmioK  under  them  anbaeqaentJ}'  to  the  commence- 
tnent  of  the  said  action,  be  enjoined  from  bringing  or  maintaining 
any  action  or  proceeding,  or  from  interpoalng  or  maintaining  a  de- 
fense in  any  action  or  proceeding  baaed  upon  a  claim  that  auch 
writing  is  not  the  last  will  or  codicil,  or  either,  of  the  testator. 
Any  judgment  heretofore  entered  under  this  aectlon  determioing 
that  the  writloK  produced  Ix  the  last  will  and  codicil,  or  either,  of 
the  testator,  shall,  upon  application  of  any  party  to  said  action, 
or  any  person  claiming  throngh  or  under  tbem,  and  upon  notice 
to  Buch  persons  as  the  court  at  apeeial  term  shall  direct,  be 
amended  by  such  court  so  aa  to  enjoin  all  parlies  to  aald  action, 
and  all  persons  claiming  under  tbe  partjea  to  said  action  subae- 
quently  to  the  commencement  thereof,  from  bringing  or  main- 
taining any  action  or  proceeding  impeaching  the  validity  of  the 
probate  of  tbe  said  will  and  codicil,  or  either  of  them,  or  based 
npon  a  claim  that  such  writing  is  not  the  last  will  and  codicil,  or 
either,  of  the  teatator,  and  from  setting  up  or  maintaining  snch 
impeachment  or  claim  by  way  of  answer  in  any  action  or  proceed- 
ing. When  final  judgment  shall  have  been  entered  in  such  action, 
a  copy  thereof  shall  be  certified  and  transmitted  to  the  clerk  of 
the  snrrogate's  court  in  which  such  will  was  admitted  to  probate. 
The  action  brought  as  herein  provided  shall  be  commenced  wilhln 
two  years  after  the  will  or  codicil  has  been  admitted  to  probate, 
hut  persons  within  the  age  of  minority,  of  nnsound  mind,  Im- 
priaoned.  or  absent  from  the  state,  may  bring  snch  action  two 
years  after  such  disability  has  been  removed. 
^iiS^ii?lA^in??' !&'"''*■  ""■'*■*'■    ta««wtKw»nr.    anmtHm 
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AHTICLB  TBiBD. 

FYdbate  of  heirship. 

•m.  mm.  B«It.  cIc,   m>j  applT  to  ««aMI(b  tielnhlp. 
SBU.  ClUt5«ii:   iivcmBe*  af  pcnooa  iDtstwud. 
MM.  WhiC  futi  to  Iw  iKirtaliiHl:   decne  tliennsoB. 
MOr.  Dccne   to   ba   monlcd;    effeft   Ih>r«f, 
3BDS.  FaClIloD  to  vacau  or  modify  It. 
SOW.  Id.;  irbeD  iiaDtM. 

I  »eiM.  Helv,  ctch,  u>r   >p»l7  to   eatabllah   belFahlp. 

Where  a  peraon,  leira^l  in  fee  of  real  proiferty  within  the  State, 
dies  IntMtate,  or  without  havioK  devised  his  real  property  to  we- 
cifio  persoDS,  hi*  beira,  or  hay  of  tbtm,  or  an/  person  deriTiag 
title  from  or  through  such  heira  or  any  of  them,  maj  preaent  to 
the  aurrt^ate'i  oourt  which  hoa  acquired  jiirisdicliou  of  the  es- 
tate, or,  if  DO  anrrogate'a  court  haa  acquired  sucb  Juriadiclloni  then 
to  the  surrogate's  court  of  the  county  where  the  real  propertf,  or 
any  part  thereof  Is  altnated.  a  written  petition  duly  Terified;  de- 
BcriMng  the  real  property;  lettiDK  forth  like  facia  upon  whidi  tbe 
Juriadiction  of  the  court  depeads;  and  the  inlerpHt  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
prtifieny;  and  prariug  for  a  dcrree  eatnbliHbiuK  the  right  of  loher- 
Itance  thereto,  and  that  all  the  heira  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  preaentatlon 
of  Buch  a  petition  the  surrogate  must  issue  a  dlatioa  accotdincly. 

I  2SSB.  Oltatloai  Appcanuaee  of  veraons  IMenataA. 

The  citation  must  set  forth  the  name  of  the  decedent  ana  of 
the  petitioner;  the  tntercflt  or  ahare  whirh  the  petitioner  claima; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  bei-n  cited,  may  neTerlhelena  appear  at  the 
hearing;  and  thereby  tnnVe  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  Interest  of  socb 
a  person,  unless  be  becomes  a  party. 

8ae  If  261fl.  SfllT,  3BIS  IDd  2S23.  aot*. 

I  Oess.   ^hat  fae*B  to  be  ■aetirtKliiedi  aeeree  «feere«»o^ 

Upon  the  return  of  the  citation,  the  aiirroitate  must  hear  the 
allegations  and  proofa  of  the  partleii.  If  it  appears  that  there  la 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  tlie 
share  to  which  a  party  Is  entitled,  as  an  heir  of  the  decedent, 
the  aurrogafe  must  dismiRR  the  proceedings.  If  there  Is  no  sntli 
CODteat,  he  must  inquire  into  the  facts  and  circnmatances  of  the 
case.  The  petitioner  munt  establish,  by  satisfactory  eyldence,  the 
fact  of  the  decedent's  death;  the  plnce  of  hia  residence  at  the 
time  of  hIa  death;  bis  inteRtacy,  either  gpnerally,  or  as  to  the 
real  property  in  (lueBtinn;  the  number  of  heirs  entitled  to  inherit 
tile  proper^  fai  queatloii;  the  name,  age,  reiddence,  and  rdatloB- 
ehip  to  the  deceileiit,  of  enrh;  and  tlie  interest  or  share  of  each  to 
the  property.  The  aiirrognte,  where  these  facta  are  established, 
must  innhe  a  decree,  describing  the  property,  and  dedartsg  that 
the  right  of  inl>er1tance  thereto  has  been  establlBhed  to  hIa  aatto- 
faction,  in  accordance  with  the  facta,  which  ninat  be  redted  in  tht 

L,  1ST*,  cb,  0B2,  H  1  aad  a.  amdt  I,.  1ST4,  eh,  IST  (»  Bda.  861).. 
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f  aSBT.  Deere*  to  be   I 

An  eiemplifled  copy  or  a  _. .   .  .         , 

■ectioD,  and  of  the  prooCs  taJEcn  thereupon,  mar  be  recorded  in 
the  office  of  the' clerk,  or  of  the  reEister,  as  the  caae  requires,  of 
each  couDty  in  which  the  real  property  Is  situated,  as  prescribed 
by  law  tor  recording  a  deed,  and,  (ram  the  time  when  the  exem- 
plifieatloDB  are  so  recorded,  the  decree,  or  the  record  thereof,  ifl 
presumptive  evidence  of  the  (acts  ho  declared  to  be  eatabHaned 
thereby. 

1a.  ISTS,    cb.  WZ.  II  1  nm  2.  ani'd;  L.  1874,  eH.  12T  <S  £dn.  Mil. 
I  36S8.   PetlHon  to  vaeMta  or  modltr  ■*- 

Any  person,  other  than  a  party  to  a  special  proceeding,  Inatl- 
tnted  aa  prescribed  In  this  artMe,  or  the  heir,  derisee,  or  aislsBee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  daCKe 
establishing  the  right  of  inheritance  is  made  therein,  pmeni  to 
the  court  a  written  petition,  duly  verified,  showing  that  be  hu  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  wbldi 
is  injuriously  affpctod  hy  the  decree;  slating  that  the  decree  la 
erroneous  in  some  mnterlal  particular,  specified  therein;  and 
praying  that  the  decrue  may  be  set  anlde  or  modified  in  that  par- 
ticular, and  that  all  the  persona,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  of 
the  petition  should  not  l>e  Krnnled.  If  an  heir  has  alticc  died,  or 
has  conveyed  the  shore  or  ioterfst  so  eatabliabed,  liy  a  deed  dnly 
recorded  in  tlie  connly,  the  petition  must  state  that  fact;  and 
■nuat  pray  that  the  pi'rnons  who  have  succeeded  to  hia  interest, 
may  be  also  cited.  Upon  the  presentation  of  inch  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

I  aeS8.  !«.;  vrtaea  (n-anled. 

Where  a  petition  ia  presented  as  preecril>ed  in  the  last  sec- 
tion, and  it  appears,  npon  the  hearing,  that.  It  the  petitioner,  or 
bis  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  H>«cial 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  mndc,  as  prescribed  In  this  article,  the  anrrogate  lanst  va- 
ente  or  modify  the  decree  accordingly.  An  exemDlifled  copy  of  the 
decree  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  in  the  office  of  any  clerk  or  register,  where  &  copy  of 
the  original  ''ecree  was  recorded. 
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AHTICI.B  FOURTH. 

Onmt  of  letters  of  tidmiaUtratioih 

lae.  XW.  Wben  entitled  to  latun  of  admlnljtnittMi. 
aMl.  Pemu  Inniuiiieteiit  to  renin  Istten. 
3602.  AppUMtlon  tot  letten. 


ex-oDdo  public  ftdinlDlstAt<K. 


I  saeo.  IAm'4,  ism,  ISBT.]  when  estltted  ta  letters  •> 
AdHlnlatFBtlan. 

Admlniat  ration  in  case  of  inteetac?  must  b«  graiited  to  tbe 
relativeB  of  the  deceaaed  entitled  to  succeed  to  hf«  peTeonal  prop- 
erty, who  n-lll  accept  the  same.  In  the  follawioK  ordw: 

1.  To  the  HUrviviDK  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 
8.  To  the  brothers. 
e.  To  the  ilBtera. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  bin  entitled  to  share  in  tbe  distnbvtion 
of  the  estate. 

d.  To  an  executor  or  administrator  of  a  sole  legatee  named  In  ■ 
will,  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
legatee. 

If  a  person  entitled  <s  a  minor,  administration  must  be  granted 
to  hii  guardian,  it  competent,  in  preference  to  creditor*  or  other 
persons.  If  no  relative,  or  guardian  of  a  minor  relative,  will  ac- 
cept the  same,  the  letters  must  be  granted  to  the  creditors  of  tbe 
deceased;  the  creditor  first  applying,  if  otherwise  competent,  to  be 
entitled  to  preference.  If  no  creditor  applieii,  the  letters  must  be 
granted  to  any  other  person  or  persona  legaltf  competent.  Letters 
of  administration  shall  also  be  granted  to  an  executor  or  adminis- 
trator of  a  deceased  person  named  as  sole  legatee  in  a  will.  The 
public  administrator  in  the  city  of  New  Yorli  haa  preference  after 
the  next  of  kin  and  after  an  executor  or  administrator  of  a  sole 
legatee  named  in  a  will  whereby  the  whole  estate  is  devised  In 
Mudi  deceased  sole  legatee  over  creditors  and  all  other  persons. 
In  other  counties,  the  county  trcnsurcr  shaii  have  preference  next 
after  creditors  over  all  other  persons.  If  several  persons  of  the 
«ame  dt-gt^e  of  kindred  to  the  intestate  are  entitled  to  administrt 
tion,  they  must  be  preferred  in  the  following  order;  Firat,  mMi  to 
women;  second,  relatives  of  the  whole  blood  to  those  of  tbe  halt 
blood;  third,  unniarrinl  women  to  married.  If  there  are  several 
persons  equally  entitled  to  adminialration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  itersons.  and  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  entitled  to 
the  same,  with  the  consent  of  the  person  entitled  to  be  joined  with 
such  person  or  persons:  which  consent  must  be  in  writing,  and 
filed  In  the  office  of  the  sarrogate.  If  a  surviving  husband  does 
not  take  ont  letters  of  administration  on  the  estate  ot  hii  de- 
cea«ed  wife,  be  is  preenmed  to  have  assets  in  his  bands  safficleDt 
to  satisfy  her  debts,  and  is  llaUe  therefor.  A  hnsband  is  liable  as 
admioistrator  for  the  debts  of  his  wife  only  to  tbe  extent  ot  the 
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sMets  rec«lTed  by  him.  1(  he  dies  leftTlng  any  aiBcU  of  hii  wife 
uifadmlniitered,  except  bs  otherwiae  provided  b;  'aw,  they  paai  to 
hi*  eiecutora  or  adtaloistrators  as  part  of  hia  personal  propertr, 
bnl  are  liable  for  her  debts  in  preference  to  the  creditors  of  the 
huflband.  If,  In  sa  at-tlon,  brousht  or  about  to  be  bronfftat,  the 
Intestate,  if  livioK,  would  be  a  proper  party  thereto,  any  party  to 
sncti  action,  interested  in  the  subject  thereof,  may  apply  to  the 
Burrosate's  coart  for  the  graotlnK  of  letters  of  ad  minis  tratlou  to 
himself,  or  aume  other  qualified  person,  and  upon  the  Jurisdictional 
fads  beioK  aatisfactoriiy  shown,  and  no  relative,  or  guardian  ot 
a  minor  relBtire.  and  do  creditor,  county  treasurer  or  ptiblic  ad- 
ministrator consenting  to  such  od ministration,  some  legally  com- 
petent person  must  be  appointed  admintstrator. 
UtSKok.  aX;L.  IBST.ch.  in.    loeffeotApr.  S,in;. 

I  a«01.  [Am'd,  IBOa.)  Person*  IneoHpeteat  1»  reaelT« 
■«M*rB. 

Letters  of  ad  ml  nlst  ration  shall  not  lie  granted  to  a  peraon  con- 
Tlcted  of  an  infamous  crime,  nor  to  any  one  incapable  by  law  ot 
making  a  contract,  nor  lo  peraon  not  a  citizen  of  the  United 
States,  unless  he  li  a  resident  of  the  state,  nor  to  a  person  under 
twenty-one  y^ars  of  age,  or  who  is  adjudged  incompetent  by  the 
surrogate  to  execute  the  duties  of  such  trust  by  reason  of  dronl*' 
ennesB,  improvidence  or  want  of  understanding. 

U  IBBS.   Fb.   BM. 

t  aeOB.   [Aas'd,   1B9S.]    ApvllastloB   fo>  letters. 

A  person  entitled  absolutely  or  contlngentiy.  to  admintstrattu 
on  the  estate  of  an  Intestate,  may  present  to  tne  surrogate's  coutt 
having  jurisdiction,  a  written  petition,  duly  verified,  praying  foi 
K  decree  awarding  letters  of  adminiBtralion.  either  to  him,  or  to 
■ach  other  person  or  persons,  having  a  prior  right,  as  is  entitled 
thereto,  or  in  the  alternative,  as  the  petitioner  elects,  and  If 
neceeaary,  that  the  persons  required  to  be  cited,  as  prescribed  Id 
the  neit  section,  be  cited  lo  show  cause  why  Ruch  a  decree  should 
not  he  msde.  The  petition  must  set  forth  the  petitioner's  title; 
the  facts  on  which  the  Jurisdiction  of  the  court  to  grant  lettera 
of  administration  upon  the  estate  depends;  and  the  names  ot 
the  husband  or  wife,  if  any.  and  o'  the  ueit  of  kin  of  th« 
decedent,  sn  far  as  they  are  known  to  the  petitioner,  or  can  he 
■acertained  by  him  with  due  diligence.  A  citation  sball  not  ba 
Ijsned,  and  a  decree  shHlt  not  be  :nade,  where  a  citation  is  not 
necessary,  uutil  the  petitioner  presumptively  proves,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence 
of  all  the  Jurisdictional  facta,  and  particularly  that  the  deced«it 
left  no  wilt.  For  the  purpose  of  the  inquiry  touching  any  of 
these  matters,  the  surrogate  may  issue  a  subpoena,  requiring  any 
person  to  attend  and  be  examined  as  a  witness, 
u  i§aa,  (fa.  «M. 

1  aOfW.  (Ass'd,  180S.}     «t)itl*>Bt  praecedfiiKB  apoa  retara 

Every  person,  being  a  resident  of  the  Btate,  who  has  a  right  to 
■dm]  n  la  [ration,  prior  or  equal  to  that  of  the  petitioner,  and  who 
has  not  renounced,  must  be  cited  upon  a  petition  for  letters  of  ad- 
ministration. The  surrogate  may.  in  hin  discretion,  issue  a  cita- 
tion to  Don-reeldents,  or  those  who  have  renounced,  or  to  any  or 
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*U  oUi«r  persous  iuWreHted  in  the  sBtate,  wham  he  thinki  proper 
tu  cite.  Where  it  iu  uot  n^citasarj'  to  tite  any  pcrvmi,  a  devrev, 
graDtiiig  to  the  petitioni^r  lettf  rx,  mu;  be  made  ou  prescutatioD  ol 
the  pt-titiun.  ^\  h?re  the  Hurrugnte  ix  uuabte  tu  BMcertaia,  tu  hia 
satiHfactLuu.  wht'tber  the  dureileiit  left,  survivint;  him,  an?  fftrmon 
(Stilled  to  Hiiuceed  to  his  eutate,  a  citatioD  muat  be  iiBued  directed 
KeuiTiill]-  to  all  creditQni  of,  aod  persoug  intereated  in  the  viitate, 
and  also  to  the  attorneir-ifeaerHl.  aud  the  public  admiuiatratnt  of 
the  proper  county,  requiring  theui  to  show  cauae  why  administra- 
lioB  should  not  be  jfrauled  to  the  petiilouer.  Any  person  who  h«i) 
a  ri|[ht  tu  admiuixtration,  prior  or  etiual  to  that  of  the  petitioner, 
may  renouiioe  hia  right  bf  a  written  instrument,  ai;knu»'ledged  or 
proved  and  rertilietl  in  like  nidutier  hh  a  deed  to  be  recorded  iu 
the  couuly,  or  otherwise  proved  lo  the  sati^faetiun  of  the  surro- 
gate:  which  must  be  filed  in  the  Burrogatc'B  ofllce.  Where  a  iHta- 
riAii  i*  isstied,  any  cr«ftit»r  of  the  decedent,  or  nay  person  Intei^ 
ested  in  the  personal  estate,  althouKb  not  cited,  may  appear  and 
make  himself  a  partj  to  the  special  proceeding,  in  like  manner 
•  nd  with  like  effect,  as  a  dcviiwe  or  legatee,  who  is  not  citeil  un 
an  application  for  probate.  On  the  return  of  a  citation,  issued  as 
prcKcribed  iu  this  article,  the  aurrugute  tuust  make  such  a  decrve 
in  the  preuiises  as  justice  reiiuires.  The  decree  may  awani  ad- 
ministration to  any  party  to  the  speeial  proeeeding  who  appears 
to  be  entitled  thereto.  The  surrogate,  in  his  discretion,  may 
award  administration  without  a  persouut  examination  of  the  pei^ 
son  to  whom  it  ia  awarded. 

L.   1838,  Fll     M. 

I  »e(M.  (Am'd,  I803.I     Ad ralHlntn tor's  boBd. 

A  iiersun  apiiointeu  administrator,  before  letters  are  iasned  to 
bim,  muat  file  his  official  oath,  execnte  to  the  people  ol  the 
State,  ami  file  with  the  xurrogiilc,  the  Joint  and  Hevcral  bond 
of  himself  and  two  or  more  sureties.  In  a  penalty  fixed  by  the 
surrogate,  uol  less  than  twice  the  value  of  tlie  personal  property 
of  which  the  decedent  died  poHseHxe<l  and  of  the  probable  amount 
to  be  recoven-d  by  reason  of  any  riiilit  of  action,  crauted  to  an 
executor  or  administrator,  by  sporinl  provision  of  law.  The  sum 
to  be  fixed  an  the  amount  of  the  penalty  must  h><  ascertained 
liy  the  siirrogHtp,  by  the  examliinti.ui  on  oath  of  the  appIU-nnl 
or"  any  other  person,  or  otherwise,  an  the  surrogate  thinks  i>roper. 
The  bond  must  be  conditioned  that  the  administrator  will  failh- 
fuUv  dischnrgp  the  trust  reiM)!'.'d  in  him  as  sueh  and  obey  all 
lawful  decrees  and  onlers  of  the  snrrognte's  court  touching  the 
administration  of  the  estilte  commltt<-<1  to  him.  Bnt  where  a 
figbt  of  action  Is  granted  to  nn  executor  or  administrator  by 
special  provision  of  law.  if  it  appenrs  to  be  impracticable  to  gire 
a  bond  snfBi-ient  to  cover  the  probable  amount  to  lie  recoTered. 
th"  surrogate  mav.  in  his  discretion,  aeeept  moilmed  aecnnty. 
Slid  issue  letters  limited  to  the  prosecution  of  such  action,  hut 
restraining  the  executor  or  nilminislnitor  from  a  eonipromise  of 
the  actiou.  and  the  euforc-enicnt  of  nny  judgment  reooveretl 
therein  until  the  further  order  of  the  surrogate  on  additioiMl 
further  aatiafnctocy  security.  In  cases  where  ail  the  next  of  kin 
i.i  the  intestate  itinscnt  the  |>enalty  of  the  liond  nei-J  not  exceed 
double  the  amount  of  the  cliiims  of  the  creditors,  against  the  es- 
tate presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  n  week  tor  four  weeki  in  the  official  State  paper  and 
iD  two  newspapers  published  in  the  city  of  New  York,  and  odct 
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a  week  for  four  weeks  in  two  oewapapeTS  publieh«d  in  the 
L-Duaty  wbere  tti«  intestate  usually  reaided,  and  in  the  county 
wbere  he  died,  reciting  an  iotuntiuu  tu  apply  (or  letters  und^ 
this  proTlaioD,  and  nolitjing  crcditora  to  present  tbeir  claims  to 
the  surrogate  on  or  before  a  day  to  be  fised  in  sut-h  notice,  wnioh 
shall  be  at  leatt  thirty  davK  after  the  tirst  pubbcetion  thereof; 
tnit  no  bond  so  giren  Btifill  be  for  less  thnn  live  thousand  dollars; 
and  Huch  bond  may  be  inereaMed  by  order  of  the  surrogate  for 
cttoae  shown.  Pendiag  such  application,  no  temporary  adminl^ 
(rator  shall  be  appointed,  except  on  petition  of  such  next  of  kin. 

I  iWVS.  [An'd,  1M9S.]  IVken  coantr  treaaanr  to  >e  «x- 
«M«l«  vvblle  adnUnlBtrtttoT. 

The  county  treasurer  of  each  county,  except  New  York  and 
KingH,  by  virtue  of  hia  office,  has  authority  to  collect  and  tahe 
charge  of  the  asseta  of  every  jteraon  dying  intestate.  nmoiintinK 
to  one  hundred  dollars  or  more,  on  which  letters  of  ndministration 
are  not  granted,  in  the  following  rSHes: 

1.  When  such  personH  leave  asHetH  in  the  county  of  the  treaa- 
Drer  and  there  is  no  widow  or  relntive  in  the  county  entitled  or 
competent  to  take  letters  of  ad  mini  strati  on  on  the  estate. 

2.  When  assets  of  any  such  person,  after  his  death,  come  into 
the  county  of  the  treasurer  and  there  is  do  person  in  the  i-ounty 
entitled  and  competent  to  take  adminiatration  of  the  estate. 

In  anch  cases  Intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issuefl  thereon.  For  the  purpose  of  collect- 
inic  and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  an  an  executor  may  by  law.  If  there  la  a 
widow  or  relative  of  such  intestate  entitled  to  adminiHtration  on 
bis  estate  in  the  county,  and  it  due  proof  is  made  to  Che  surra- 
fcati>  in  the  county  that  there  are  creditors  or  relntives  of  the 
deceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surrogate,  who  are  interesleU  In  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  naste  or  embezzlpmeiit.  he  may  grant  an  order  to 
the  treasurer  of  the  county,  anthorizing  him  to  seize  end  secure 
the  said  effects,  or  any  part  thereof,  which  order  shall  vest  in 
bim  all  the  powers  given  m  this  section.  When  any  connty  treas- 
nrer  is  anCnorised,  pursuant  to  the  provisions  of  thin  section,  to 
take  charee  of  any  property  of  an  intestate,  be  shall  have  thi 
same  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  |>ernon  may  have 
or  be  entitled  to  take,  tor  the  discovery  of  any  properly  of  the 
intentntp.  which  may  t*  concealeil  or  withheld,  and  for  the  sale 
of  any  that  may  be  perishable:  and  to  cause  an  inventorv  of  the 
property  of  the  intestate  to  be  made  by  appraisers  appointed  by 
the  Burrogate.  executed  by  the  county  treasurer  and  filed  with  the 
surrogate.  Such  inventory  shall  be  returned  to  the  surrogate 
within  ten  days  after  the  connty  treasurer  takes  charge  of  such 
property:  and  the  time  for  making  the  return  maj'.  for  good  cause 
shown,  be  extended  by  the  surrogate  ten  days  loneer.  If  the 
conntr  treasurer  neglectH  to  make  the  return  within  the  rime 
prescribed,   he  shall   forfeit  the  sum  of  five  hundred   dollar-    *- 

be  med  for  ar'  ^  "—  "■ ■_.— j— .  _. 

poor,  for  the  n 
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oS^e.  The  treasurer  of  tbe  count;  of  Ricbmond  shall  Dot  act  fn 
any  case  where  the  public  administrator  Of  the  city  ol  New  York 
has  Jurisdiction. 


I'aoSS.  [Am'd,  1803.]     Bondt  letters  «f  KdnlalstratloB  ■■< 
proceed iBffA  thereon. 

When  the  inveator;  is  returned,  the  county  treasurer  iniiat  sire 
Ihp  bond  required  bjr  law  tu  be  given  by  a  temporary  aduiinja- 
trUor  apiiomced  by  a  Barrogate,  with  sach  Btirvtiea  and  in  tmcb 
peSalty  as  the  surrogate  approves,  and  the  surrogate  must  then 
ieahe  letters  to  such  county  treasurer,  auChoriEing  him  to  collect 
and  preserve  the  estate  of  the  deceawed.  The  Hnrrogate  must 
immediately  thereafter  cause  notice  thereof  to  be  published  nnre 
in  each  weeic  for  three  mouths,  in  a  oewspaper  printed  in  hiii 
county,  and  in  the  official  State  paper,  requinng  all  persons  claim- 
ing a  right  to  administer  on  such  estate  to  apiiear  and  interpose 
such  claim  before  the  surrogate  within  a  certain  time  to  be  therein 
spticitied,  not  less  than  six  months  after  the  tirst  publication  of 
such  notice  in  tbe  oOlcial  State  paper.  If  l>erore  hiuch  time  any 
person  entitled  to  adminJHter  appears  nod  claims  the  same,  tbe 
surrogate  must  cause  ten  dayn'  notice  of  such  claim  to  be  seTvr\\ 
r.n  the  county  treasurer  and  may,  at  the  expiration  of  such  lime. 
grant  letters  to  sach  persons  unless  It  appear  that  he  is  do< 
entitled  thereto;  and  thereon  the  publication  of  the  notice  maat 
be  discontinued.  At  the  time  appointed,  if  letters  have  not  l>epa 
previously  granted,  any  person  entilled  to  ad  minis trstion  on  snch 
estate  and  dulv  qualllied  and  competent,  whu  appears  and  claims 
the  same,  shall  be  entitled  to  letters  testamentary  or  of  adminis- 
tration, as  the  case  may  be.  On  the  (trantiug  of  anch  letters, 
all  control  and  authority  of  the  county  treBsiirer  over  the  estste 
of  the  deceased  cease,  and  he  must  deliver  all  the  assets  in  hia 
hands  to  the  person  so  appointed  after  deducting  therefrom  tlie 
expenses  incurred  in  secnnng  and  preserving  the  assets,  in  ob- 
taining letters,  and  publishing  the  notice  herein  required,  and  a 
reasonable  compensation  for  his  services  not  exceeding  three  dol- 
i  for  each  day  uecessarilv  employed,  to  be  atlowed  and  taxed 
II  the  oath  of  the  county  t "  "   "" 


bv  the  surrogate  on  the  oath  of  the  county  treasurer.  If  letten 
tcHtamentary  or  of  adminiKtratiou  be  not  granted  by  the  anrro- 

Sate  to  any  person  at  or  before  the  expiration  of  the  time  aperi- 
ed  in  the  notice  then  unless  it  sopear  that  such  lettent  hare 
already  been  granted  by  some  other  surrogate,  the  surroxate 
must  grant  letters  of  administration  thereon  to  the  connty  treas- 
urer as  in  other  cases,  on  receirlnR  tbe  like  bond,  with  the  like 
sureties,  and  in  tbe  like  penalty,  as  administrgtors  are  required 
to  give.  The  county  treasurer  must  accept  of  anch  letters  and 
give  tbe  bond  above  required.  Such  letters  and  the  record  thereof 
and  a  transcript  of  such  record,  duly  certitied,  are  conclurive 
evidence  of  the  authority  of  the  county  treasurer  in  all  rases  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  immediately  transmit  to  tbe  comptroller  a  certified 
copy  of  all  such  letters  granted  by  him  to  the  county  treasurer, 
the  expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
ary  on  the  warrant  of  the  comptroller.  Until  letters  of  adminis- 
tration be  granted,  the  county  treasurer  shall  not  proceed  fnrtber 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
chaMM  of  tbe  deceased,  to  collect  debts,  to  take  pOBsewiQn  «( 
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and  aecure  hjs  effect*,  to  aell  sacb  thereof  bh  are  peiiehabla  and 
to  defray  the  expeDsea  of  tha  procaadiUKi  raqairvd  br  ^w. 
L.  am,  efa.  m*. 

I  MMT.  |Av'«,  ln»8.)  n'hen  BntkorllT  of  novKtr  tr^mm- 
Brer   aayeraetfed. 

The  powers  and  anthority  of  the  county  treasurer  la  relation 
to  the  estate  of  a  deceased  person  sbsU  be  BU[>erBeded: 

1.  By  the  production  of  letters  teitameutBrT  granted  before  or 
subaeqne&tly  to  his  becoming  vested  with  the  authoHtr  of  ao 
adminlatrator  on  the  same  estate. 

2.  Bv  the  production  of  tetters  of  administration  granted  to 
any  other  person  uu  the  same  estate  before  the  county  treasurer 
became  vested  with  tlie  powers  of  an  administrator  thereon. 

3.  By  the  prodaction  of  letters  of  administration  isxued  by  the 
surrogate  of  a  county  in  this  State  of  which  the  deceased  wbr  a 
resident  at  the  time  of  hie  death,  granted  after  the  county  treas- 
orer  become  vested  with  the  powers  of  an  aditiinistralor  on  tht 
estate  of  such  deceased. 

When  his  autborily  Is  so  superseded,  he  must  deliver, to  the 
eiecutor  or  administrator  producing  such  letters,  all  the  assets 
or  the  deceased  In  his  bsnds,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  by  him  in  fcood 
faith  previous  to  the  time  when  his  authority  tthsll  be  superseded 
■hall  be  valid.  All  suits  commenced  by  bim  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  suc- 
ceeds bim  in  the  administration  of  the  estate  In  relation  to  which 
the  suit  may  be  brought 
L.  im.  an.  MIl 

1  se0S8.  [Am'd,  1893.1  Powers  aMd  pr<weedlii«ii  at  cttmatr 
Ireaaarer  as  adalalstmtori  pmr^ents  lato  Stale  tFeasarT-. 
On  receiving  letters  of  administration,  the  county  treasurer 
shall  be  vested  with  all  the  powers  and  rights  of  other  admin- 
iBtratom,  and  subject  to  the  same  duties  and  obUgationH,  except 
as  herein  otherwise  provided.  He  must  aci'ount  and  may  be  com- 
piled to  account  in  the  some  manner  as  other  adminiBtrators, 
and  proceed! ugs  for  aucb  accounting  may  be  had  at  the  instance 
of  any  person  Interested,  or  of  the  attorney- general  or  the  comp- 
troller. He  must  be  allowed  on  the  settlement  of  his  actnunts 
for  his  eipeuRcs  as  other  administrators,  and  for  bin  serviceR 
double  the  comniissions  allowed  them  by  law.  The  residue  of 
any  moneyn  in  hln  handn  mnst  be  paid  Into  the  treasury  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  nil  moneyw 
received  by  him  for  commlsaiona,  Rprvices  and  expennes,  and  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  in 
which  he  has  taken  charge  of  and  collected  any  effects,  or  In 
which  he  has  administered  on  any  estate  daring  the  preceding 
year,  with  the  name  of  the  deceased,  his  place  of  residence  at 
the  time  of  bis  death,  if  known,  and  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  Stste  at  the  time  of  his 
death.  A  ropy  of  such  Btatemeut  muHt  be  published  once  a  week 
for  three  we«ks  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  which  may  be  retaiaed  by  him  out 
Of  any  balaoce  la  his  hands  payable  Into  the  State  treasury.  For 
I4T 
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a  csRlm^  to  comply  with  this  provision,  he  forfeits  one  bnndml 
dollurB  to  the  pMiple  of  the  Stale,  to  be  rentvered  bj  the  attomey- 
gcneral,   and   the   eiinipt roller   ahali   give   notice   to   the   atlornej- 

I  2(Mtn.  lAm'd.  IH»»,  l»04.]    Public  Bdmlnlitrntor  of  KlBV> 

The  ilirrogate  of  the  counlj  bf  Kinfca  and  the  ooiintj  jlldKt* 
of  such  oounty  shall,  on  or  before  the  twenty- serenth  day  of 
April,  nineteen  hundred  and  four,  and  every  Ave  years  ther*^ 
after  —  exrept  as  hereinafter  provided  —  appoint  a  publie  ad- 
miniatrator  of  said  county  to  hold  office  for  the  term  of  five 
years  bcxlnning  on  said  date,  unless  sooner  removed  for  rause. 
Id  ease  of  a  vnrancy  In  said  office  by  reason  of  death,  resiEua- 
tion  or  olherwise  said  Burrogate  and  county  judgea  shall  Sli  (be 
Hfline  by  appointing  a  public  adniiuistralor  for  the  full  term  of 
five  years  from  the  date  of  auch  appoiutment.  Before  euleriiiK 
upon  the  performance  of  the  duties  of  his  office  the  person  mi 
upiwiiited  mnst  take  and  subscribe  before  the  euunly  cterk  ur 
one  of  the  connty  indgea  of  the  county,  or  a  justice  of  the  kii- 
preiiie  court,  the  constitution  a  I  oath  of  office,  and  execute  u  iH>uil 
with  sureties  to  be  approved  by  a  jUKtice  of  the  supreme  court, 
or  such  county  judge,  to  the  cimnty  of  KinKB.  in  a  penal  Bum 
of  lifty  thousand  dollars,  conditioned  for  the  fatthfol  dlscfaarfre 
of  all  the  duties  of  his  office,  and  that  he  will  fully  and  t^r- 
reetly  account  for  and  pay  over  all  moneys  and  property  tlini 
may  eome  Into  his  hnnds  as  such  public  ndministmtor,  aeninlInK 
to  law,  which  bond  must  he  filed  with  the  clerk  of  the  ciunty. 
He  sliall  be  entitled  to  retain  from  all  moneys  or  property  «r  Btiy 
intenlate  that  rome  into  his  hands  after  de<lueting  all  arttinl 
and  nceeesary  cxpenseti  the  aatne  eotDtniitsinnH  as  are  now  al- 
lowed by  lew  to  executors  or  adminiRtrators.  but  he  shal)  I'l-reivc 
no  salary  for  his  services.  He  shnll  have  the  prior  right  ni»l 
authority  to  eoHect.  take  charge  of  and  administer  ugxin  the 
goods,  chattels,  personal  property  and  debts  of  persons  <tyiiig  in- 
teHlHt<-.  iitid  tor  that  purpose  to  inaintaln  suits  as  such  piililie 
administrator,  as  any  executor  or  administrator  might  by  law  in 
the  follow injt  rases: 

1.  Whenever  such  person  dies  leavioK  ony  iissets  or  effi-ctst  in 
the  county  of  KiuKS,  ond  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  dlstribulire  share  In  the  estate  of  sucli  iiitos- 
tnle.  resident  in  the  state,  cnlitlcd.  comiielent  ur  willing  to  tiike 
out  letters  of  adniinistrati<in  on  such  estate. 

2.  l\'henever  assets  or  effects  of  any  person  dying  intestnif. 
ufler  his  deatli,  <i>uie  into  the  county  of  KiuKS  and  there  is  »ii 
such  person  entitled,  competent  or  willing  to  take  adminiHlraiiiin 
of  the  estate.  In  such  cases  intcslary  is  presumed  until  a  will  Is 
proved  and  letters  testamentary  issued  thereon.  AH  provisiooK  of 
law  conferring  juriadicllnn,  authority  or  power  on.  or  othenviKp 
relating  to,  the  ofllce  of  puhlii'  adminiHtrator  of  the  cit.v  nf  >>f ir 
York  and  to  the  office  of  public  adniliilslrator  In  the  sevoral 
counties  of  the  stale,  so  fur  as  applicable,  apply  to  and  nn-  t-iin- 
fiTred  on  the  nSlf(^  hereby  created.  The  HurroKate  of  the  county 
of  Kings.  In  eases  where  now  ntilhiiriied  by  law  lo  fssne  lett<>r« 
of  temporary  administration,  may  in  his  discretion  issue  I*t1i-rs 
of  temporary  administration  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 

L.  ISSS,  cti.  t»:  L.  1«M,  cli.  35T.     In  ettael  April  H.  19M. 
T48 


e.  16.  t.  8,  fc.  5       TEMPORARY  ADMINIST'N.  g 

AHTICLB  FIFTH. 

Temporary  adminUlration. 

Bee.  S6T0.  WLfii  ind  bow  t«ni<amj  adinlnlalntoia  maj  be  IMWlBttd. 
3nT1.  ApiAreoIlj  itipFncded  bi  |  2070. 


2BT8.   IVlnult  o' 


20S3.  Applicalloo  o(  Uiii  chipler  to  collertun,  bIo.,  Iwrflofoi*  ippolBlcd. 

I  ZS70.  [Am'd,  1K03,  1001.]  n'b«n  «ad  bow  lenaporarr  ad- 
^IblHtrBtora  mnr  be  appointed* 

Oa  the  applii'HtioQ  ot  a  crrditur.  or  a  pFrxoa  iDterCHted  in  the 
estate,  the  Hurrogsle  may,  in  his  diacretloo,  iHHue  to  one  or  move 
persouB.  competent  and  qualiGed  (9  nerre  an  executors,  lectern  of 
tempornry  od  mini  stmt  ion,  in  either  o(  the  following  oaBca; 

1.  WbfcO  for  any  oaiisp,  delay  necessarily  occurs  in  the  graoting 
of  letters  testnmBHtary  or  letters  of  admiuiatration,  or  4u  probat- 


'1/ 


EPraon,   of  whose  estate  the  svirroRnfe  n-ould  hare 
e  ..... 


JuriBdictlon,  if  he  wnn  shown  to  be  dead,  dlsHppearK  or  is  niiaBillK, 
to  that,  after  diligent  search,  his  abnde.  canuot  be  nscertajnetf, 
■nd  under  cireumntances  which  affurd  reasonable  Kround  to  be- 
lieTt  either  that  he  in  dead,  or  that  he  haa  become  a  lunatic,  or 
that  he  hns  been  seiTeted,  confined,  or  otherwise  unlawfully  made 
away  with:  and  the  appointment  or  a  temporary  ndniiuistrator 
it  noeessary  for  the  prolecticm  of  his  properly,  and  the  rights  of 
erf^tors  or  of  those  who  will  be  interested  in  the  estate,  if  It 
is  found  that  he  is  dead.  An  appointment  of  a  temporary  admin- 
iBtrator,  iu  a  ea.ne  speeified  in  subdiviHion  first  mnat  lie  mnde  by 
■n  order.  At  least  ten  days'  noliee  of  the  appliontion  for  unch 
an  order  must  be  (tlven  to  each  party  (o  the  proceeding  who  has 
appenred.  nnless  the  surrogate  is  satisfied  by  proof  tlint  the  aafely 
of  the  estate  reqnires  the  notice  to  be  short eneii,  In  which  case  he 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
I^ication  for  such  an  appointment,  in  a  esse  »[iecifieil  in  siibdt- 
vislon  second,  must  be  made  by  petition,  iti  lihe  manner  aa  where 
an  application  is  made  for  adminiHtraCion  in  case  of  intestacy: 
and  Che  procecdintcs  are  the  same  a*  prescribed  in  article  fourth 
of  this  title,  reletlDR  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  adminiaCrator 
may  also  be  made,  with  like  effeet,  and  in  like  manner,  as  if  mnde 
by  a  creditor,  by  fhe  coimty  freoaurer  of  the  county  where  the 
person,  whose  estate  Is  in  question,  last  resided:  or.  if  he  was  not 
a  resident  of  Che  state,  of  tlie  county  where  any  of  hii  property, 
real  or  personal,  is  sitnateil.  A  temporary  administrator  mnxt 
qualify,  as  prescribed  in  article  fourth  of  thia  title,  with  respect 
to  an  admin Istiator  in  chief, 

(,  M8.  eh.  mi  I,,  mi,  tb.  n  To  «fr<ct  fcpt.  I.  iwi- 
.T«9 
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I  3071.  [Apparently  anpeneded  by  Bection  2670.] 

I  SOTa.     [Am'd,  1881.]     GeBFP>l  rowerm,  etc,  •(  itw^rartirj 

A  temporarj  Hdmlnjstrator,  appoiutpd  as  preRcrib«(l  in  thin 
article,  has  authority  to  take  into  his  posseBsion  persoual  prop- 
^y:  to  secure  and  preserve  it;  and  (o  collect  choHea  in  ai'tion; 
and  for  either  lof  those  parposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  afralnst 
him,  by  leave  of  the  surrogate,  npon  a  debt  of  the  decedent,  or 
o(  the  absentee  whom  he  represents.  In  lilte  manner,  and  with 
tike  effect,  ap  if  he  was  an  adminiBtralor  in  chief.  The  Hurrogate 
may,  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  the 
parttes  who  have  appeared  in  tbe  special  proeeediOK,  authoriie 
the  temporary  administrator  to  sell,  after  appraisal,  snch  per- 
sonal property,  specifylnK  It,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  It  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surroBate 
may,  also,  by  order,  authorize  him  to  pay  fuueral  expensej,  or 
any  expense  of  the  administration  of  his  trust,  or  stenoi^raphpr'A 
or  referee's  fees  on  contest  of  n  will  or  sdministrdtion:  and  hp 
may  also  direct  the  payment  of  a  lettacy  or  other  peoaniary 
provision  under  a  will  or  a  distributive  share  or  ju«  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hnn- 
dred  and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

U  1S3T.  ch.  MO.  i  24  (4  HUIizi.  Ml),  iin'd:  L.  1B04.  eb.  Tl.  I  fl  (S  Edm.  2MI. 
I  XSTS.    M.t  u  to  rrqulrlnc  errdllors  to  pv«ii«Bt  rIalMia. 

After  ill  months  haTe  elapsed,  since  letters  were  issued  t» 
a  temporary  administrstor,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentpe,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  nbsi'ntee,  to  exhibit  their  dcmnnds  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary admlnintrator,  and  also  an  executor  or  administrator,  snb- 
sequently  appointed  upon  the  same  estate,  as  if  tbe  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issaed  was 
his  successor. 
L.  iBTo,  ch.  see.  I  10. 

I  MT4.    Id.)  sa  to  VATiisS  debts. 

After  a  year  has  elapsed,  since  letters  were  issaed  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  atwenlee,  the  surrogate  may,  npon  tbe  application 
of  the  temporary  administrator,  and  upon  proof,  to  hia  satiHfac- 
tlon,  that  the  assets  exceed  the  debts,  make  an  order,  permitting 
the  appUcnut  to  pay  the  whole  or  any  part  of  a  debt,  dne  to  a 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of 
■nch  a  creditor,  be  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  fihow  cense  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  pctiHon  U  presented,  the  pt»- 
ceedlngs  are.  In  all  respects,  the  name  a«  where  a  creditor  pre- 
MBtt  n  p«UtloB,  p»7fiiK  for  a  decree  directing  u  ezecntw  at 
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admlalBtrator  to  pB.j   his   debt,   as  prescribed  la  article  finrt  of 
title  fonrtli  of  this  chapter. 
U  18W.  ek.  «w,  1 10. 

I  XeTK.    [Am'd,  ISUl.]     Id.)  «■  to  real  pr*p«rtr- 

When  a  temporary  adminiatrator  Is  appointed  and  a  proceeAnK 
is  pending  for  the  probate  of  a  will  of  real  property,  or  there  la  a 
delay  in  the  grantinB  of  letters  testamentary  or  administrHtion 
on  such  a  will  or  iu  the  quallBcation  of  a  trustee  namal  therein, 
the  order  appointing  him  may  confer  upon  him  authority  to  Cake 
poBsesaon  of  real  property,  in  tlie  same  or  another  county,  whlfh 
is  affected  by  the  will,  and  to  receive  the  rents  and  prohta  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  properly,  for  a  term  not  exceediag 
one  year;  or  to  do  any  other  act  with  respect  thereto,  eicept  to 
sell  it,  which  is,  in  the  surrottate's  ooialoo.  oecessary  for  the  exe- 
CDtion  of  the  will,  or  the  preservation  or  beneSt  of  the  real  prop- 
erty. For  either  of  these  porposes,  he  may  maiutaJD  or  detctid 
any  action  or  special  proceeding. 
Id.,  I  IS;  L.  IMl,  cb.  31.    la  ftttrt  Btpt-  1,  1001. 

1   SOTS,   ■yeoisl   yoiTcra   •!  (•■svovary   adBilalBtrator   •( 

A  temporary  admliklstrator,'  appointed  dpoq  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  lu  the 
ladt  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  In  pursuance  of  that  authority,  blud  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  Is  dead,  in  the  same 
manner   as  the   acts   of   an   executor   or   admlalstrator  bind   his 


I  aaTT.  TeasporarT  adBlnlatratar  at  abacBtce  aaar  pro- 
vide (or  naaallr. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  ap 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary 
adrDioisCrator  has  been  appointed,  is  in  such  circumstances  .aa 
to  require  provi^on  to  be  made  out  of  the  estate  for  his  or  her 
malutenance.  clothiaK,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
vislon  therefor,  as  tbe  surrogate  deems  proper,  out  of  any  per- 
tonal  property  In  his  handa,  not  needed  for  the  payment  of  debts. 

U  IBTC,  1^.  BIS,  I  4. 

I    3078.    [Aia'd,    ISSS.]    Depouft    of    noneT    br    tewavtrarr 


A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  mnrt,  within  ten  days  after  any  money  belonging  to  the 
eatate  comes  into  hia  hands,  deposit  it  as  prescribed  in  this 
■ectioD.  Where  he  waa  appointed  by  the  surrogate's  court  of 
any  county  ercept  New-Yorlc,  It  must  be  deposited  with  a  person, 
with  a  bank,  or  with  a  domcNtic  incorporated  tnist  company, 
designated  by  the  surrogale:  but  a  natural  person,  so  designated 
as  depositary.  mnMt  first  file  in  the  surrogate's  ofltce  a  bond  to 
the  surrogate.  In  a  penalty  by  him.  executed  by  the  depos- 
itary and  two  aureties,  and  condltiooed  to  render  a  faithful 
acconnt,   and    pay  over  alt  money  recrire^  br  Uni|  upon  tin 
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direction  of  tny  court  of  competent  juritdiclioD.  Where  the 
temporary  admiuiBCrator  was  appuiuted  by  the  bUirof[iLt«  ot  the 
coUQiy  of  I^ew-lork,  the  money  moHt  be  deposited  lu  n  domtsUc 
incorporated  trust  company,  having  its  pi'iucipai  oUice  or  place 
of  buBincBB  ia  the  city  (^  New-lfork,  and  either  specially  apiwovMl 
1^  the  Burrogate,  or  deHigiiated,  in  the  general  rules  of  practice 
as  a  depositary  of  luuds  paid  into  court. 
L.  ISM.  eb.  71,  H  1.  S  (S  Edm.  2S2>:  U  USt,  -A.  BW. 

I  9ST8.   PrfweedlavB   whew  ta*  ncvleela   (o   d«»oat4. 

11  a  temporary  admintatrator  nt-Ktects  to  make  a  depoait,  aa 
prescribed  In  the  last  aection,  within  the  time  therein  limited, 
the  satTOgate  must,  upon  the  applicatlou  of  a  creditor  or  penon 
interested  in  the  CHtate,  accompanied  with  satisfactory  proof  of 
fhe  neglect,  maice  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  Issue 
against  him.  In  the  county  of  New-York,  the  order  rnaat  b^ 
made  returnable  three  days  after  Issuing  It;  and  it  must  be 
served  upou  the  temporary  administrator,  at  leut  two  days  before 
the  return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  oSice  fur 
the  regular  transaction  of  business  in  person;  or.  If  It  caaiMt  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  county,  it  mnst 
be  made  returnable  within  a  reasonable  time,  not  exceeding 
fifteen  days  after  issuing  it;  and  it  must  be  served,  la  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id.,   i  3  (6  Bdm.  Z3Z). 

f  aeSO.   Honer  depnilteai  liaiT  wlthdrnn'a. 

Money  deposited  by  a  temporary  administrator,  rs  prescribed 
Id  this  ftrticle,  cannot  be  withdrawn,  except  upou  the  order  o( 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days'  notice 
of  the  application  therefor,  given  to  all  the  parties  to  the  epednt 
proceeding,  in  which  the  temporary  administrator  was  appointed, 
who  appeared  therein;  but  not  otherwise. 
la.,  i  8. 

i  2081.   NollPfS  rrqalrefl  l>T  tills  «p«cle|  koiv   iflTeB. 

A  notice  required  to  be  given,  as  prescribed  in  this  Hrtlcle. 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  nttorney  of  the  party  to  whom  notice  is  to  he 
given;  or,  If  he  h.ns  not  tippenred  by  an  attorney,  upon  the  party. 
In  like  manner  as  n  notice  may  be  serred  upon  nn  nttorney  In 
A  civil  action,  brought  in  the  supreme  conrt.  But  wher*  the 
attorney  or  party  to  be  served  does  not  renide  In  the  surrogate'* 
county:  or  where  the  allorney  for  a  parly  has  died,  and  no 
other  anpearance  for  that  party  has  been  filed  in  the  sumi^te's 
oflice;  the  sorrocate  may,  by  order,  diRpense  with  notiee  to  that 
party;  or  may  require  notice  to  be  given  to  him.  In  any  manser 
which  he  thinks  proper. 

I  some,   vrh^x  tine  to   mn   for  or  •■slnat  tb«  cstat*. 

Sectinu  2!i9(i  of  this  act  does  not  affect  any  procpeding  !■ 
faTor  of  or  against  an  ezecntor,  or  an  administrator  in  dUef, 
Trher«  ft  temporary  admlQistrator  ot  the  Mma  vtWfB  hu  bin 
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•KMiDted,  except  as  otberwise  preicribed  in  section  2673  and 
.•ectlon  2674  of  this  ilct 

I    S6B3>  Ap»Ile»tlon   of   tUs   elia.pter   to   aolle«toMt,   atCq 
kcvetatorc  appolBletL 

Blach  proTiBioD  of  this  chapter,  impoBinK  ■.  dnt7  or  Itablllty 
Dpon  a  temporary  admin [stralor,  appointed  upon  the  estate  of 
k  decedent,  or  his  siiretiea;  or  conferrins  upon  the  surroKBle 
power  or  astbority  nith  respect  to  auch  a  temporary  adminis- 
trator, or  hla  anretles:  applies  to  a  collector  or  Bpeclal  admin- 
istrator, appointed  before  thia  chapter  takea  effect,  and  his 
•uretiea;  except  so  far  as  it  la  repugnant  to  the  provisiona  of  law 
in  force,  when  the  collector  or  special  administrator  WU  ap- 
pcrfuted,  or  to  the  letters  issued  to  him. 
4S  Yt» 
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ARTICLB  SIXTH. 

itoVMoMMt  of  utters  te^ametUarjf  and  letter*  of  odmMdraHoiu 

8m.  3884.  BCTOCitlon  at  IMten.  opon  ptoot  of  wOl,  or  mciMtlaB  itf  pistoM. 

aaW.  BaiontkoD  at  letten  for  dlsqulUlnttOD,  mlHDOdoet,  Me. 

WMi,  Petition;    oluiloa   ttieraupan. 

IBtW.  Detna  an  >o  (tttcC 

IMXtl.    ABpll«tkjD    ll7    >I«UI 

3(100.  FiocesiUiigi  11 


I  2684,  ReTaeaUoa  ol  letter*,  apoK  ppoof  of  irlll  or  «•■ 
TocBtloa  o(  pvobate,  «lo. 

Where,  after  letters  ol  odminlstratioD,  on  the  ground  of  iiUe»- 
tacy,  hare  be«n  granted,  a  iriU  ia  admitted  to  probatGi  Uid 
letters  are  issued  thereupon;  or  where,  alter  letten  bftve  beea 
iasaed  upon  a  will,  the  probate  thereof  Li  revoked,  or  a  uiitwr 
quent  will  U  admitted  to  probate,  and  letters  are  iianed  tbet«- 
Dpon;  tbe  decree,  granting  or  refokioK  probate,  mint  reroke  the 
former  letters. 

a  R.  8.  TB,  I  M  (a  Edm.  SO).      Sea  |  9008,  uta. 

I   8688.  RevocMlon    at    letten    lor   dlB«ii>UflsBUo>,   wit»- 

In  either  ot  the  following  casea,  a  creditor,  «r  peraon  inter- 
ested In  the  estate  of  a  decedent,  mar  preaent,  to  the  aDrronte** 
court,  from  which  letters  were  iSBaed  to  an  eiecDtor  or  admlB- 
fstratop,  a  written  petition,  duly  verlQed,  prarlng  for  ft  decree 
revoking  those  letters;  and  that  the  executor  or  Bdiiiinlatrator 
may  be  cited  to  show  cense,  wbr  a  decree  should  not  be  maidt 
accordingly: 

1.  Where  the  eiecntor  or  administrator  was,  when  letteis 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dlo> 
qnaliGed  by  law  to  act  aa  such;  and  the  grounds  of  the  objectioa 
did  not  exist,  or  tbe  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  upon  the  bearing  ot  the  api^- 
cation  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  Improperly  applied 
the  money  or  other  assets  in  his  hands,  or  invested  money  In 
aecuHlies  nnanthorized  by  taw,  or  otberwise  Im providently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  ot  other  miscoodact  in  the  eiecotion  of  his  office,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  UDderataDdlnc; 
be  is  nnfit  for  the  dne  execution  of  bis  office, 

3.  Where  he  has  wilfully  refused,  or,  without  good  eanw, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  con- 
tained in  a  decree  or  order;  or  any  provision  of  ]a.w,  relating  to 
the  discharge  of  bis  duty. 

4.  Where  the  grant  of  bis  letters  was  obtained  by  a  falac 
■uggpstion  of  a  material  fact. 

6.  In  the  case  of  an  executor,  where  bis  ctrcumstaneea  arw 
■ttch.  that  they  do  not  Afford  ad  equate  security  to  the  crediton 
or  persons  interested,  for  tbe  due  admiiiliitrstiDn  of  the  eatate. 

6,  In  tbe  case  ot  an  executor,  where  he  has  removed  or  la 
about  to  remove  from  the  State,  and  the  caae  la  not  one,  whM« 
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a  ni^-resident  executor  would  be  entitled  to  lettert  vithont 
SlTlni  a  bond. 

7.  in  the  caae  of  an  cxemtor,  wbere,  bj  the  tamu  of  the 
wUl.  hia  office  was  to  ceaae  upon  a  coiitiiigi>iic7,  wblcti  hu 
baiKMned. 

11,  In  the  caae  of  a  t«inporai7  ftdmlnUtrator,  appointed  vptm 
tlia  ntate  of  an  absentee,  nhi^re  It  la  ehown  that  the  alM«ite» 
tuB  returned;  or  that  he  )■  living,  and  capable  of  renirninc  awl 
ceaiuuing  the  managentent  of  hit  aOatrt:  or  that  an  executor,  or 
*a  admlniatrator  in  chief  hai  been  appoloted  upon  hia  estate;  «v 
that  a  committee  of  hiti  propertr  haa  been  appointed  by  a  ««!■- 
pet«nt  court  of  the  Sute. 

•  B-  a.  TS  (3  Bdm,  TS}I  U  UVt,  eh.  MO.  |  34  (4  Edm.  4BS>. 

■  saM^  PatlUMai  nuMom   1k*r«Kvitm. 

A  petition,  preo^ited  aa  prescribed  in  the  laat  ledioa,  mnat 
■dt  forib  the  facia  and  circametances,  abowioj!  that  the  oaa* 
!■  one  of  thooe  therein  apedCed.  UpOD  proof,  by  affidavit  ta  oral 
teBiimouy,  satiaf actor;  to  the  surrogate,  of  tbe  truth  at  the 
AllegatioDB  contained  in  tbe  petition,  a  citation  must  be  ianwd 
according  to  the  prayer  thereof;  except  ttiat,  where  the  e 

within  subdlTialon  fifth  of  the  last  section,  and  the  exi. 

has  giren  a  bond,  as  prescribed  in  article  first  of  thla  title,  1. 

■arrogate  may,  in  hla  olacretion,  entertain  or  decline  to  entertain 
the  application. 

f  a68T.  BcarlBKi  dcorec. 

TJpou  the  return  of  a  citation,  Issued  as  prescribed  in  the  last 
section,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  mnat  malie  a  decree,  revoking 
tte  letters  iaaned  te  the  ^rson  complained  of.  But  the  surrogate 
may,  in  bis  discretion,  diBmiss  the  proceedings,  upon  such  terms, 
a*  to  costs,  aa  justice  requires,  and  may  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  MiHes: 

1.  Where  the  case  is  wllbin  subdiTlsion  third  of  tbe  last  see- 
tlon  bnt  one,  If  tbe  direction  of  the  surrogate  or  the  provision 
«(  law  Is  obeyed,  and  suitable  amends  made  to  each  person 
lainred  by  the  neglect  or  refueal  to  obey  it. 

2.  Where  the  case  is  within  aubdiviiilon  fourth  of  that  section. 
U  the  person  cited  la  entitled  to  letters,  not  with  standing  tbe 
lalae  auggeatlon. 

3.  Where  the  caae  Is  within  anbdlvislon  fifth  of  that  aection, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bono,  as  prescribed  in  article  first  of  this  title. 

I  E.  B.  T3.  H  30  iDd  11  (3  Kdm.  TC>. 

Where  aa  ^ecntor  or  an  admlniatratM  is  also  a  teatamentary 
trustee,  a  decree  revoking  hia  letters  doe«  not  affect  bis  power 
or  anthority  as  testamentary  tmatee,  except  in  the  case  spe- 
cfally  prescribed  for  that  purpose,  in  title  slrtb  of  this  chapter. 

I  X88S.  AvplloBtloB  liT  exeentor,  etc.,  tttr  r«vM>Btl«n  «f 
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th&t  hie  account  mo^  be  judiciaUf  Bettled;  ttiAt  a.  decree  may 
tLeKapoD  be  made,  rerokiug  bis  lelteris,  aud  ducliarKiay  hiai 
a=%uMlinsl7:  and  that  the  same  penoua  mar  be  cited  to  show 
eaQM,  why  such  a  decree  ihould  not  be  made,  wbo  mnat  be 
cited  Dpon  a  petiljon  for  a  judicial  Bettlcment  of  bU  bccoudL  aa 
pceacribed  in  article  setnud  at  title  fourth  ot  this  cbaptfr.  The 
petitioB  muBt  set  forth  the  facts  upon  which  the  application  ia 
founded:  and  it  muBt,  in  all  other  reepecta,  conform  to  a  petition 
prayins  for  a  judicial  BetHement  of  the  account  of  an  executor 
or  administrator.  The  Hurrogate  ma;,  in  bis  discretion,  entertain 
or  decline  to  entwiain  the  application. 
L.  isia,  (±.  BOB,  I  >. 

I   aSSO.  ProeecdlKsa   thereaFOB. 

If  the  Burrogate  entertains  an  appHcatlon,  made  aa  preaeiibed  in 
Ote  last  section,  the  proceedings  tboreupon  must  be,  in  all  le- 
meets,  the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  the  hearing,  the  ■arro- 
gate must  first  dotermine,  whether  sufficient  reasous  exist  toi 
granting  the  prayer  of  the  petition.  If  he  determines  tbat  tbef 
exist,  he  muat  maite  an  order  aeoordinglr,  and  allowing  the  pett 
tjoner  to  account,  (or  the  purpose  of  beiug  discharged.  Upon 
his  fullj  accounting,  and  paying  o.ver  alt  money  which  is  found 
to  l>e  due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  cBtate  in  his  hands,  either  Into 
the  surrogate's  court,  or  in  such  a  manner  aB  the  surrogate  directB, 
a  decree  may  be  made,  revoking  the  petitioner'i  letters,  and  dia- 
charging  him  accordingly. 

I  aeoi.  In  wbat  ■!■■«■  le*ten  nsRT  ke  T«T*k««  wltkoat 
m  ettatloB. 

In  either  of  the  following  cases,  the  surrogate  most  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration. 
Issued  from  bis  conrt,  without  a  petition  or  the  Issning  of  a 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  Ib  absent  therefrom;  and,  upon  bring 
dnly  cited  to  account,  netrlects  to  appear  upon  the  return  of  the 
citation,  without  showinji  a  BatiKfnctory  excuse  therefor;  an4 
the  surrogate  has  not  sufficient  reason  to  believe  that  ancfa  an 
excuse  can  be  made. 

2,  Where  a  citation,  iBsiicd  lo  Buch  a  perBon,  In  a  case  pre- 
scribed by  Ian-,  cannot  be  personally  served  upon  him,  by  reaaoa 
of  his  having  absconded  or  concealed  himaelf. 

3,  Where,  by  reason  of  his  default  in  returning  an  inventorr. 
Buch  a  person  hns  remnlned.  for  thirty  dayv,  coiaBiittcd  to  im, 
under  the  Burrofcnte's  order,  jrranted  in  proceeding*  take*  aa 
preBcribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  wherean  otdw 
has  been  made  and  served,  as  prescribed  Is  sectioQ  2679  of  this 

■-■—   ■-   " '■' ,  or  show  canse  why  a  war- 

against  Um;  and  a  warrant 
LB  been  returned  not  serred 


R.  B.  as,  I  IB  a  Mb 
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imr  >«t,  where  letters  of 

Wbere  one  of  two  or  more  eiecaton  or  admiuistratDre  dies,  or 
becomes  a  lunatic,  or  is  coavicted  of  an  Infamous  offeni.'e,  or 
beoomes  otherwiae  iocapable  of  discharging  the  trust  reposed  in 
Mm;  or  where  It'ttera  are  lerolied  with  respect  to  one  of  them, 
a  successor  to  the  pcrsou,  whose  letters  arc  revolted,  shall  not 
be  appointed,  exceiit  nhere  such  an  appointment  is  Decessary, 
in  order  to  complr  with  the  ex!>res«  terms  of  a  will;  but  the 
others  may  proeeed  and  complete  the  ailmimstration  of  the  estate, 
pursnant  to  the  letters,  and  may  continue  an;  action  or  special 
proceeding,  bronght  by  or  axaJnst  all. 

3  B.  S.  78.  I  M  (1  Edm.  10);  U  I83T,  cb.  MO,  i  33  <4  EdD.  4SB). 
I  30S3.  In  oilier  eaaea,  snecesaor  to  be  appointed.-' 

When  all  the  executars  or  all  the  administrators,  to  whom 
Setters  have  been  issued,  die,  or  become  incapable,  ss  prescribed 
in  the  Inst  section,  or  the  letters  are  revolted  as  to  all  of  them; 
(he  surrogate  mnst  graiit  letters  of  administration  to  one  or  more 

Kraons  as  their  sucoessors,  in  It  ice  manner  ss  if  the  former 
Iters  bad  not  been  Issued:  and  the  proceedinKS  to  procure  the 
xrant  of  such  letters,  are  the  same,  and  the  same  security  shall 
be  required,  as  in  a  case. of  intestacy,  except  that  the  surrofcatc 
mar.  in  his  discretion,  In  case  where  the  estate  hns  been  par- 
tially administered  upon  by  tbe  former  representative  or  repre- 
sentatives, fix  as  the  aenshy  of  the  bond  to  be  given  by  eneb 
snccessor  or  successors,  a  sum  not  less  than  twice  the  value  of 
tbe  assets  of  the  estate  remaining  unadmlnlstered. 
M.,  I  U.     Sm  I  M», 
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ART10I.B  BBVEIRTB. 

fbreign  inlU;  andUary  letUn. 

lliponlttoii*;  wl»[  Uw  gOTetlw. 

3r00!  PeiKDi  'tctlDg  ua'der  ■ncHlmrr  IcUeri  miut  Inunilt  «i 
aroi.  Id,;  wiin  uwj  CUT  be  dlnciM  to  pu.  >«-.  vtUHM  t 
3103,  Id.;  geDsiil  oaneri  ■oil  dutlu. 


370B.  IBepHled.) 
I  3604,  Tutancatarr   dJapOBlUoniii   wb«t  l*w  ■•▼««■■. 

The  validlt;  and  effect  of  a  teHtamentary  diBpotitioa  ol  r««] 
ptopertj,  situated  within  the  State,  or  of  en  Interest  In  real 
proper^  bo  situated,  whi(?h  would  descend  to  the  heir  of  an 
inteatate,  and  the  maaner  ia  which  eucb  propert;  or  sucb  an 
iiil«reflt  deseends,  where  it  ia  uot  disposed  of  by  will,  *re  rego- 
Iftted  b;  the  laws  of  the  State,  without  reKard  to  the  reaidence 
of  the  decedeat.  Except  where  special  proTision  is  otherwiae 
made  by  law,  the  Tslidltj  and  effect  of  a  testamentaiy  dlepoat- 
tiou  of  an;  otlier  ptooert;  situaled  within  the  State,  and  the 
ownerabip  and  dispositiou  of  aucb  property,  where  it  is  not  dia- 
ptwed  of  07  will,  are  regulated  by  the  laws  of  the  state  or  ronntTT. 
Of  which  the  decedent  was  a  resident,  at  the  time  of  hia  death. 
Siw  t  3011. 
I  208S.  [Aat'd,  1888.1   A>clIlarrleMFHiipoi>t«KlB«rPobBtv. 

rson  wIh)  !«■ 
_  .  .  1  thereof,  cw 
at  the  time  of  bis  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  territory  of  the 
iJnited  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  conrt,  haTios 
jnrisdtolion  of  the  estate,  must,  upon  an  application  made  aa 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  will,  and 
of  the  foreign  letters,  if  any  have  been  issued,  authenticated  aa 

Brescribed  in  this  article,  record  the  will  and  foreign  letters,  and 
isne  thereupon  ancillary  letters  testamentary,  or  aucIUary  letten 
of  administration  with  the  will  anoexed,  as  the  case  regnlrea. 
a  R.  a.  ff7,  I  <8b  (3  Bdm.  W):  U  1B«>,  eH.  SM.  I  3  (4  Bdm.  tm);  L.  UBS, 


_.  _j , , _B  prescribed  in 

thie  article,  to  a  surrogate's  court  haying  Jurisdiction  of  the  e>- 
tate;  and  upon  the  presentation  of  n  copy,  authenticated  as  [we- 
■cribed  in  tnls  article,  of  letters  of  administration  upon  the  estate 
of  a  decedent  who  resided,  nt  the  time  of  bis  death,  without  thla 
State,  but  within  the  United  States,  granted  within  the  state  or 
territory  where  the  decedent  ho  resided;  or  in  cases  where  the 
decedent,  at  the  time  of  his  death,  resided  withont  the  United 
States,  upon  the  prpsenlation  to  snch  surrogate's  court  of  aatia- 
taetory  proof  that  the  party  so  nuplylng  either  personaJlr  w  tif 
758 
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BOch  Attoraey  In  tact,  \e  entitled  to  the  poBBeeaioa  in  the  foceiKD 
v^natTT  ot  taa  perional  estate  of  sach  decedent,  the  surroKate'i 
cOBTt  to  which  Bucb  a  copy  of  auch  foreign  letters  so  aDthenti- 
cated,  or  anch  proof  is  so  pieseoted,  most  IsBue  ancillarr  Icttcra  ot 
ndmi^iatratloii,  in  accordance  therewith;  except  in  the  foUowiiV 

1.  Where  ancillary  letters  have  been  previonily  issued,  as  pr«- 
•ciib«d  in  the  last  aection. 

2.  Where  an  application,  for  letters  of  adminlBtratton  npoa 
tbe  estate,  has  been  made  b;  a  relatiTe  of  the  decedent,  who 
!■  legally  competent  to  act,  to  a  gnrrogste's  eourt  of  the  State, 
bavins  JnrUdlctlon  to  grant  the  same;  and  letters  bare  been 
granted  accordingly  or  the  application  baa  not  been  finally  di»' 

2  B.  8.  IE,  I  31  (I  Edm.  TT):  I.  1SB8,  cb.  tOB. 

I  SOVT.  [Au'd,  1881.]  To  wh«m  aBelllKrr  letteFs  sraBtCd. 

Where  the  will  Bpeeially  appoints  one  or  more  persons  as  the  ex- 
ecutors thereof,  with  respect  to  personal  property  sLtuated  within 
the  State,  the  ancillary  letters  testHmentar;  must  be  directed  to 
tbe  petsoQji  so  appointed,  or  to  those  who  are  competent  to  act 
and  qualify.  If  all  are  in  competent,  or  fnil  to  quality,  or  in  a 
caae  where  auch  an  appointment  is  not  niaile,  antillury  letters 
teotamentary,  or  ancillary  letters  of  administration,  issued  ns  prc- 
Bcribed  in  this  article,  muat  be  directeil  to  tbe  person  nained  in 
tbe  foreign  letters,  or  to  the  person  ollienvise  entitled  to  the  poa- 
■ession  ot  the  personal  proi>erty  of  tbe  decolent,  unless  another 
person  applies  therefor,  and  files  with  his  petition,  an  instrument, 
eze<Tated  by  the  foreign  executor  or  administrator,  or  person  ntb- 
erwlse  entitled  as  nfoiesaid;  or  if  there  are  two  or  more,  by  all 
who  have  qualified  and  are  acting;  and  also  acknowledged  or 
prored,  and  certified,  in  like  manner  as  a  deiMl  to  be  recorded  In 
til'?  county,  authorizing  the  petitioner  to  receive  such  ancillary 
letters;  in  which  caee,  the  surrocate  must,  if  the  petitioner  i»  a  fit 
and  coiapetent  pervon,  issue  sncb  letters  directed  to  him.  Where 
two  or  more  persons  are  named  In  the  foreign  ieliers,  or  In  nn  in- 
Btrmnent  executed  as  prescribed  in  this  aet-tioii,  ihe  anciltnry  let- 
ters may  be  directed  to  either  or  any  of  them,  without  namlnit  the 
others,  if  the  others  fail  to  qualify,  or  if,  for  gootl  cause  shown,  to 
the  sorrogatt's  satisfactiou,  the  decree  so  directs. 
L.  IH^  «b.  «■,  1 1  («  Urn.  1*4). 


(  seas.    [An'd,  1899.1    PetltioH|  eltattOB. 

An  application'  for  ancillary  letters,  testamentary,  or  ancillary 
letters  ot  admlnistratiiMi,  as  prescribed  in  this  article,  mast  be 
made  by  petition.  Uiton  the  presentation  thereof,  tbe  surrogate 
must  ascertain,  to  bis  sat  intact  ion.  whether  any  creditors,  or  per- 
sons daltnlng  to  be  creditors  of  the  decedent  reitlde  within  the 
State;  and  if  so,  the  name  nnd  residence  ot  ench  creditor,  or  per- 
son claiming  to  be  a  creditor,  so  far  as  (he  same  may  be  ascer- 
tained. Unless  such  creditors  shall  file  duly  acknowledged 
waivers  of  the  issusnce  and  serrlce  of  citution,  he  must  there- 
upon issue  a  citation,  directed  to  eoch  person  whone  name  and 
residence  have  been  so  ascertained,  and  also  directed  generally  to 
nil  creditors,  or  persons  claiming  to  lie  creditors,  ot  the  dec-edent. 
Any  sncb  person,  although  not  cited  by  his  name,  may  appear, 
and  contest  the  application,  and  thus  make  himself  a  party  to 
the  special  proceeding.  (See  Tax  L.,  f  229.1 

id.,Hta>di(exdiB.i«j;L.iga*,oii.  m.  iDeffM(sep(.i,]ew. 
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f  2«9».  Hvarlns  |  aeevrltr. 

L'poa  the  return  or  the  citation,  th«  larrosattt  mu«t  Ascntaln, 
BB  uearlj  as  he  can  do  so,  tbe  amount  of  debts  due,  ar  claimed 
to  be  due,  from  the  decedent  to  reBidenta  of  the  State.  B«fon 
ancillary  letters  are  issued,  the  person,  to  ifhom  tbej  are  awarded 
muat  qualify,  aa  prescribed  in  article  fourth  of  this  title,  for  the 
quallGcation  of  an  administrator  upon  tbe  estate  of  an  intestate; 
escept  that  the  penalty  of  tbe  bond  may,  in  the  discretion  of  the 
surrogate,  be  in  such  a  sum,  not  exceeding  twice  tbe  amoant 
which  appears  to  be  due  from  the  decedent  to  reaidenta  of  the 
State,  aa  will.  In  the  Burrosale'a  opinion,  effectnally  secure  the 
payment  ot  those  debta;  or  the  sums  which  the  resident  creditora 
will  he  entitled  to  receive,  from  the  persons  to  whom  the  letten 
are  issued,  upon  an  accounting  and  distribution,  either  within  the 
State,  or  within  the  jurisdiction  where  the  principal  letten  wera 

L.   1803,   cb.   VK.   part  ot  |   1. 

g  2700.    Peraoaa    actlas    Budar    BBclUafr    letter*    Btaat 


in  this  article,  must,  i 
awarding  the  letters;  or  In  a  decree  made  upon  an  accounting: 
or  by  an  order  of  the  surrogate,  made  during  the  administratioD 
of  the  estate;  or  by  the  judsment  or  order  of  a  court  of  record, 
in  an  action  to  which  that  person  is  a  party;  transmit  tbe  mooey 
and  other  personal  property  of  tbe  decedent,  received  by  him, 
after  the  letters  are  issued,  or  then  in  his  hands  in  anotfaer 
capacity,  to  the  State,  territory,  or  country,  where  the  principal 
letters  were  granted,  to  be  disposed  of  puranant  to  the  laws 
thereof.  Money  or  other  property,  so  transmitted  by  him.  at 
any  time  before  he  ii  so  directed  to  retain  It,  mnat  be  allewed 
to  him  upon  an  accounting. 

I  2701.  Id. I  iThea  they  >»>-  be  dlreeted  t«  par.  ete.,  wltft- 

The  surrogate's  conrt,  or  any  court  of  the  State,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may,  in  a  proper  case,  by  its  judgment  or 
decret;.  direct  a  person,  to  whom  ancillary  letters  are  issDed  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avallx 
of  the  propert.v,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  rcKiding  within  the  State;  or,  it 
the  amount  of  sll  the  decedent's  debts,  here  add  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property,  ap- 
plicable thereto,  to  pay  such  s  sum  to  each  creditor,  residing 
within  the  State,  an  equals  that  creditor's  share  of  all  the  dis- 
tributable asKetn,  or  to  distribute  the  same  among  legateea  or  next 
of  kin,  or  otherwise  dispose  ot  the  same,  as  justice  requires. 
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1  X70S.  td-t  general •powen  u>«  datlu. 

The  provision*  of  this  chapter,  reiatiCK  to  the  Tightfl,  powerB. 
duties,  and  liabilities  of  aa  executor  or  Bdmioiatrator,  applj  to 
a  peraoQ  to  whom  acclllHr;  letlera  are  granted,  ae  prescribed  in 
tbia  article;  except  tho«e  contained  in  title  GIth  tllerenf;  or  where 
special  prorision  is  othenvlso  made  in  thia  article;  or  wbere  a 
cuntraty  intent  is  expreaaed  in,  or  plainly  to  be  interred  from, 
the  context. 


,a  will  duly  executed  in  conformity  with  the  laws  of  this  State. 
of  a  person  who  wan  at  the  time  of  his.  or  her  death,  a  regident 
elsewhere  within  the  United  States,  or  in  s  foreijtn  country,  and 
such  will  has  l>een  admitted  to  probate  within  the  State  or  terri- 
tory, or  foreign  country,  nhere  the  decedent  bo  resided,  and  ia 
filed  or  recorded  in  the  proper  office  as  preacribed  by  the  laws 
of  that  State  or  territory  or  foreign  country  a  copy  of  such 
will  or  of  the  record  thereof  and  of  the  proofs  or  of  the  records 
thereof,  or  if  the  proofs  are  not  on  file  or  recorded  in  anch  office, 
of  any  statement,  on  file  or  recorded  in  auch  office,  of  the  sub- 
stance of  the  proofs,  authenticated  as  prescribed  In  this  article,' 
or  if  no  proofs  and  no  statement  ot  the  substance  of  the  proofs 
be  on  file  or  recorded  in  such  office,  a  copy  of  such  will  or 
of  the  record  thereof,  authenticated  as  prescribed  in  this  article, 
anratupanied  by  a  certiflcate  that  no  proofs  or  statement  of  the 
sabstance  of  poof  of  such  will,  are  or  la  on  file  or  recorded  in 
such  office,  made  and  likewise  authenticated  as  prescribed  in 
tbis  article,  may  be  recorded  in  the  office  of  the  surrogate  of  any 
county  in  this  State  where  such  real  property  is  situated;  and 
•neb  record  in  the  office  of  such  surrogate  or  an  exemplified  copy 
thereof  shali  be  presumptlre  evidence  of  such  will  and  of  the 
execution  thereof,  in  any  action  or  ipecial  proceeding  relating  to 
such  nal  property. 
L.  iM,  cii.  m  (gEdm.  nn,ua'd.i.  isTi,  ch.an)(»Baiii.4(o\iuii*d,  i.tn«,  eh.  Bti 

L.UKeh.<IE|I.i«r,a)i.m]  L.lMII,ok.iS(.   Ia «B«( Hgpt.  1. IMOl 

I  0704.  [Am'a,  18S8,  18»r,  IMS.]  Papers  TC«OTded,  et  cet- 
•r»t  hoi*  antkeaUfiated. 

To  entitle  a  copy  of  a  will  admitted  to  probate  or  letters  testa- 
mentary or  of  letters  of  administration,  granted  in  any  other 
■tate  or  in  any  territory  of  the  United  States,  and  of  the  proofs 
or  of  any  statemeat  of  the  substance  ot  the  proofs  ot  any  such 
will,  or  of  the  record  of  any  such  will,  letters,  proofs  or  state- 
ment, to  be  recorded  or  used  in  this  state  as  provided  in  this 
Article,  sncli  eopj  must  be  aothenticated  by-the  seal  of  the  court 
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.or  officer  Ijy  which  or  -whom  such  wilt  wbh  admitted  to  probata 
or  Bnch  letters  were  grantci].  or  haviug  the  custody  of  thio  mudf 
or  of  the  record  thereof,  and  the  HiKQBture  of  a  jud^  itt  su<;fa 
court,  or  the  sigoature  of  iueh  officer  and  of  the  clerk  of  Hocb 
cooit  or  officer,  if  aaj;  and  oiuit  be  further  autheuticated  bj-  ■ 
certificate  under  the  great  or  principal  Hcai  of  such  ntate  or  ter- 
ritor?,  and  the  Hignalure  oC  the  oCBcvr  who  baa  the  custody  u< 
such  aeai,  to  the  effect  that  the  court  or  officer  hj  whiuh  or 
whom  such  will  whs  admitted  to  probate  or  aucb  letters  werv 
KTanted.  was  duly  authorized  by  the  Ibwb  of  such  state  or  terri- 
tory to  admit  Buefa  will  to  probate  or  to  grant  soeb  letters;  that 
the  will,  or  letters,  or  records,  the  accompBuylng  copy  of  irhicfa 
it  is  80  authenticated,  is  or  are  kept  purHuant  to  those  laws,  by 
such  court  or  by  the  oinctr  who  authenticated  such  cui)y:  that 
the  seal  of  such  court  or  officer  affixed  to  such  copy  ia  geauine: 
and  that  the  officer  making  such  certiiicate  under  auch  seal  of 
such  state  or  territory  rerily  beii^Tes  that  each  of  the  signatures 
attesting  such  copy  is  genuine;  and  to  entitle  any  rvrtifirate 
coiic-erning  proofs  accompanying  the  copy  of  the  wUI  or  of  the 
record  so  authenticated,  to  be  recorded  or  used  in  thia  Htate.  a« 
provided  in  this  article,  such  certificate  must  be  under  the  tH>al 
of  the  court  or  officer  by  wbicli  or  whom  such  will  was  admitted 
to  probate,  or  baTlng  the  ciistudy  of  such  will  or  record,  and 
The  signature  of  a  Judge  or  the  clerk  of  such  court,  or  the  Klgna- 
ture  of  such  officer,  authenticated  by  n  certificate  under  mwt 
Kreat  or  prhicipal  aeal  of  such  atate  or  territory,  and  the  simia- 
ture  of  the  officer  having  the  custody  thereof,  to  the  effect  that 
the  will  of  the  court  or  officer  affiled  to  such  certificate  con- 
ceming  proofs  is  genuine,  and  that  such  officer  making  Hiirb 
certificate  under  the  seal  of  such  state  or  territory,  verily  believt^ 
that  the  signnture  to  such  certiScate  concerDing  proofs  ia  geuu- 
Ine.  To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letters 
testamentary  or  of  letters  of  adminiatration  granted  m  h  foreign 
cottntrv, '  and  of  the  proofs  or  of  any  Rtatement  of  the  nubstance 
of  the  proofs  of  any  such  will  or  of  the  record  of  any  such  will, 
letters,  proofs  or  statement  to  he  recorded  or  used  In  thia  state. 
as  pro^liled  in  thia  article,  snch  copy  must  be  BHthentiCBted  by 
the  seal  of  the  court  or  officer  by  which  or  by  whom  such  will 
so  admitted  to  probate  or  auch  letters  were  granted  or  having 
the  custody  of  the  same  or  of  the  record  thereof  and  the  signa- 
ture of  a  Judge  of  such  court  or  the  signature  of  auch  officer 
and  of  the  clerk  of  such  court  or  officer,  If  any;  snd  most  be 
further  authenticated  by  a  certificate  of  n  judge  of  n  coiirt  of 
record  of  each  foreign  country;  to  the  effect  that  the  court  or 
officer  by  which  or  by  whom  auch  will  was  admitted  to  proba(«> 
or  such  letters  were  granted  waa  duly  anthorlEed  by  the  laws 
of  such  foreign  country  to  admit  such  will  to  probate  or  to  tirvnt 
such  letters;  that  the  will,  letters  or  records  the  accmupanying 
copy  of  which  is  so  autheuticated  is  or  are  kept  pnrsnani  to  sarh 
laws  by  snch  court  or  by  the  officer  who  anthentlcated  such  copy 
and  that  the  jndse  making  such  certiHcate  rerily  belieree  that 
the  seal  and  each  of  the  signatures  attesting  such  copy  ia  genu- 
ine, and  the  signature  and  official  'charter  of  snch  Judge  of  a 
court  of  record  shall  be  attested  by  a  United  States  consul  or 
Tice-couBul;  aud  to  entitle  any  certificate  concerning  proofs  ac- 
*  So  Id  original;  iboald  prabiblr  reid  "  cbuactcr." 
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companying  the  copy  of  a  will  or  of  the  recorJ  bo  antheuticated 
to  be  recorded  or  ased  in  this  state,  aa  provided  in  this  article, 
BO^  cerUficBte  conceminK  proota  must  be  Himllarlr  authenticated 
and  atteated. 

L.  iM,A.a:I..IKa,ob.<1i.   laeXMtllavim. 

1  aT05.      [Bcpealed  by  L.  1888,  ch.  490.] 
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Artlcl*  1.  Aid, 


9  FIRST. 

Aid,  gupervftion,  and  control  of  on  executor  or  adminUtrrUor, 

8m.  SIM.  Uablllt;  of  ptraou  nniaUiorlHd  to  act  u  nacnlon  or  BdalHl*- 
2707.  PrwcedLufi  to  dlaeoTer  pnpertj  withheld,  rit. 

2711.  Appointment  ot  sppnlHrm  and  ippniMl. 

3T13.  EiempUoa  {or  widow   ind  clilldnii. 

3714.  Code«dU  oIlDTCDtorj. 
STIB,  Retain  of  UTCDtori. 
3716.  Id,:  ban  conpeUad, 
971T.  Sate  of  poiaoul  ptopertr. 

3715.  Atc«rtalamnl  of  debu. 
sri|.  ParnwBt  of  dibu. 

3730.  ApponloDmrot  of  nota.  annnltlM  and  dlTldaiida. 

3731.  ParniMit  ot  lenelia. 

I  aroe.  [An'a,  laaS-J  Uabllltr  of  peraou  aB«ntIiorl>e« 
to  «ot  U   eiecMton    or    adinlDlBtrBton. 

Every  person  becoming  poHaesaed  of  propert7  of  a  testator  or 
inteHtate,  without  being  thereto  dul;  authorised  as  executor  or 
admiaiBtmtor,  or  without  authority  froiD  the  executor  or  admis- 
iatrator,  la  liable  to  account  for  the  full  valae  ot  mdi  property 
to  every  person  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  therefrom  any  debt  due  to  him. 

L.   1§es,   eh.  68S. 

I  STOT.  [Am'd,  ISSS,  IWO.]  Fr»«eedlB«a  1o  dlMOTcr  »ro^ 
erfr  withheld,  etc. 

An  executor  or  admialHtrator  may  preoent  to  the  surrogate's 
court,  from  which  letters  were  issued  to  him,  a  wriften  petition 
duly  verified  eetting  forth,  on  knowledge,  or  info rmat inn  and 
belief,  any  facts  tending  to  show  that  money  or  other  personal 
property  which'sboutd  be  delivered  to  the  petitioner,  or  included 
in  nu  inventory  or  appraisal,  is  in  the  posKeBaion.  under  the  con- 
trol or  within  the  knowledge  or  informafion  of  a  person  who 
withholds  the  name  from  him;  or  who  refuses  to  impart  knowl- 
edge or  information  he  may  hnve  concerning  the  same,  or  to 
disclose  any  other  fact  which  will  aid'such  executor  or  adminiti- 
trator  in  malting  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  oomplnined  of  may  be  cited  to  attend 
the  Icnuiry  and  be  examined  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  ao 
affidavit  or  other  evidence  written  or  oral  tending  to  support  the 
allegations  thereof.  If  the  surroRate  is  satisfied,  on  the  papers 
so  pre»ented,  that  there  arc  reannnablc  grounds  for  the  Inqnirj, 
he  must  Issnc  a  citation  accordingly;  which  may  be  made  return- 
able forthwith,  or  ot  s  future  time  fixed  by  the  surrogate,  and 
may  be  served  at  any  time  before  the  hearing.  Where  the  pei^ 
son  or  any  of  the  persons,  to  be  cited  does  not  reside,  gr  is  not, 
TM 
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within  the  conat;  of  the  suirogate,  tte  citation,  in  Itae  surrogate's 
discretion,  may  require  him  to  appear  at  a  specified  time  and 
place  within  the  county  where  be  resides  or  la  served  before  the 
stirTogBte  of  that  i^ountf. 

I.  l«n.  cli.  SM;  L.  1003.  cb.    GM.    In  eftfct  Sept.  1,  IBOa. 

f  BTOS.  [Atn'd,  ISffS,  ISSfi,  1903.]  Order)  icrrloe  at  citation 
And   orderi  oAl«era  wbo  may  m^t  lb  ■nrroKate'ia  ali#enp«p 

The  surrogate  must  annex  to  or  endorae  iipoD  the  dtation  nn 
order  requiring  the  party  citejl  to  attend  peraonally,  at  the  tinie 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
Minaliy  served,  and  serrlee  thereof  is  ineffectual,  unless  it  Is  ac- 
rompanled  with  payment  or  tender  of  the  sum  reqnired  by  law 
to  M  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
k  trial  in  the  supreme  court. 

U  ISOS,  eb.  eM:  L.  18»S.  rta.  Ma;  L.  1803.  cli.     OB.    In  effect  Sept.  I,  leos. 

t  a70».    [Am-d,  IHna,  taoH-i     Hxa.inlaB.tIon  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  Is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  ansirer  duly  veri- 
fied ahowinK  cause  why  the  examination  should  not  proceed. 
The  Burrofiite  may  then  dismiss  the  proceedini;  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  trnly  all   questions  put  to  him,  touching  the  inquiry 

K rayed  for  in  the  petition:  and  be  may  be  examined  fully  and  nt 
irge  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  Ihe  surrogate  deternflnes  to  be  proper,  is  pnuish- 
sble  In  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogEte.  The  extent 
of  the  exarainatioD  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  la  examined  eoncerning  any  persnunl  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  Uke  manner  and  with  like  effect  as 
on  a  trial. 

nm  Bpnloni  !Tin-2T12  niDHlldatFd:  L.  1S9S,  ch.  OSO;  L.  1903,  eta.  SH.  lu 
rSrct   3?pl.    1,   1003. 

I   xrio.    [Am'd,    189B,   1»0S.]      Seetirltr  to  preveat  decreei 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled.  Ihe  surrogate  may  decree  that  it  be  delivered  to  th« 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner's  right  are  in  dispute. 
the  proceeding  shall  end.  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,   in   which  ease  it  shall  be  so  det<T- 

OU  atctlsDa  ms^U  nuuUdited;  L.  1803,  cH.  BBS;  L.  1003,  cli.  NS.  In 
rSeVl   Sept.    I.    1903. 

I  xril.  [Am'd,  1803,  1001.]  Apvolntuent  oj  appralsiTB  and 
appralMil. 

Ou  the  aimlicalion  of  an  executor  or  administrator,  the  surro- 
gate, by  writing,  must  appoint  two  disinterested  appraisers,  as 
often  08  may  be  necessary,  to  appraise  the  personal  property  of  a 
deceased  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  thtir  services,  to  he  allon-ed  by  the  surrogate, 
not  excr>piling  for  each  the  simi  of  five  rtiillnrs  for  ench  day  nctn- 
all.v  employed  in  making  apprsisi'tncnt,  in  addition  to  expenses' 
actuallr  and  necessarily  incarrcd.  The  number  of  days'  — "' — 
ran 
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rendered,  and  U>e  unount  of  tiuch  expeoBes,  must  be  TMrlflcd 
b;  tbe  KOtdavit  of  the  appraiser,  delivered  to  tbe  executor  or 
tdminiHtrator,  and  .adjuited.b}'  tbe  surrogate  before  payiuent  «C 
the  fees.  The  eiecutoris  and  admJnJKtratorij,  witbin  a  reaaoaalde 
time  after  qualifying  and  after  EJvinji  a  notice  of  at  least  fire 
dajw  to  the  legateex,  and  next  of  kin.  residiiiK  in  the  county 
where  the  property  in  situated,  and  poBting  a  notice  in  three  of 
tlu  tnost  public  places  of  the  towa,  specifying  the  time  and  plare 
at  which  the  appraia^nmt  will  be  made,  must  make  a  trve  and 
perfect  inventory  of  all  the  pereoDal  property  of  the  testator  or 
Intestate:  and  if  in  different  and  distant  places  two  or  moM 
Buch  iDventoriea  as  may  be  neceBaary.  Before  making  tlte  ap- 
praisement, the  appraisem  must  talie  and  aubaerilM  an  oath,  to 
be  inserted  in  the  inventory,  that  tbey  will  truly,  tioneetly  and 
Impartially  appraise  the  personaj  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must 
Id  the  presence  of  such  of  the  parties  interested  aa  attend,  eatl- 
mate  and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  Heparatcly  with  tbe  vulae  thereof  in  dollara  and 
ceota,  distinctly,  in  Gfnues  opposite  to  tbe  artides  reBpectivdr. 
Service  of  the  notice  above  mentioned  may  be  either  p  '     ~ 

I  manner  prescribed  by  sectio 
aubdividon  one  and  section  ai 
of  this  act. 

L.  IMS.  cb.  SM;  L.  IMI.  ch.  ItB.    Id  e«acC  Bivl.  1,  IMU. 

I  STia.    [Ana'A,  18SS.]    What  shall  be  deemed  aaacts. 
The  following  shall  be  deemed  aaseta  and  go  to  the  execntoia 
or  administrators,  to  be  applied  and  distributed   ea  part  of  the 
personal  property  of  tbe  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lauds  held  by  the  deceased  from  year  t« 
year:  and  estates  held  by  bim  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  tbe  time  of  his  death,  in 
a  Icrm  of  years  after  the  expiration  qf  any  estate  for  years 
therein,  granted  by  him  or  aoy  other  person. 

3.  The  interest  iu  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  Gxed  Into  the  wall  of 
a  hoiiKe  so  as  to  l>e  essential  to  its 'Support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  destb. 

6.  Every  kind  of  produce  raised  anuually  by  labor  and  cnltiTa- 
tion.  except  gron-inx  tcrasa  and  fruit  ungathercd. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  tima 
of  hiR  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
moDe.T,  end  bank  bills,  or  other  circulating  medium,  things  In 
action,  and  stock  in  any  corporation  or  joint-stock  astociation. 

0.  Goods,  wares,  merchandise,  utensils,  fornitnre.  cattle,  ?[«■ 
visions,  moneys  unpaid  oo  contracts  for  tbe  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fonrth  sub- 
division of  this  section.  The  right  of  nn  heir  to  an.v  property,  not 
enumerated  in  this  section,  whii  li  by  the  common  law  wonld  de- 
~eend  to  him.  Is  not  impaired  by  tbo  genera)  tcnns  of  this  BecUon. 


s.  18,  t.  4.  •.  1  AIDING  AN  EXECUTOR.  gg  3718-U 

■  JmS.    [AiK'd,  ItWS.]    KzeawtlOB  (or  wfdoir  ud  eblldruu 

If  a  man  having  ■  famil;  die,  leaving  a  widow  or  minor  child 
or  ehildreo,  the  tolluwiuK  artldes  shall  not  be  deemed  assets,  but 
must  be  included  and  stated  in  the  inTentor;  of  the  estate  with' 
out   being  appraised: 

1.  All  spinning- wheels,  weaving-looois,  one  kulttiag-machlne, 
one  sewing-mschiae,  and  moves  put  up  or  kept  tor  use  by  his 
rtmily. 

2.  The  famllj  bible,  family  pictnrea  and  school-books,  used  bj 
or  in  such  family ,  and  books  out  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  Che  family  Itbrsry. 

3.  Sheep  to  the  nnmber  of  ten,  with  their  fleeces,  and  the  yarn 
■nd  cloth  manufactured  from  the  same;  one  cow,  two  swiue, 
Knd  the  pork  of  such  swine,  and  Dcceaaary  food  for  such  swine. 
sheep  or  cow  for  sixty  days,  and  all  necessary  ptovisions  and 
fnel  for  such  widow,  child  or  children  tor  sixty  days  after  the 
death  of  such  deceased  ^rson. 

4.  AH  necessary  wearing  apparel,  beds,  bedsteads  aud  bedding, 
necessary  cooking  uteusils,  the  clothing  of  the  family,  the  elothea 
or  the  widow  and  her  ornaments  proper  for  her  station;  one  table, 
six  chairs,  twelve  knives,  and  forks,  twelve  plates,  twelve  tea 
cnpa  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  Bpoonii,  and  other  household  fnmiture  not  eiceedlng  one 
hundred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  pec- 
aoiial  property,  in  the  discretion  of  the  appraisers,  to  the  value 
of  not  exceeding  one  hundred  and  Gfty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one.  during  the  time  she  lives  with  and  pro- 
vides for  such  minor  child  or  children.  If  she  ceases  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed.  bedstead  and  the  bedding  for  the 
aame,  and  the  property  specified  in  subdivision  five;  and  the 
other  articles  so  exempted  shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and  provides  for  such  minor  child 
or  children  until  it  of  they  become  of  full  age,  all  the  articlea 
and  property  In  this  section  mentioned  shall  belong  to  the  widow. 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  and 
property  In  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  aurviving  her  a  husband,  or  a 
minnr  child  or  children,  the  same  articles  and  personal  property 
•hall  be  set  apart  by  the  appraiaers  with  the  same  eftoct  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

L.  I8B3,  ch.  esa. 

I  2T14.  {Am'd.  1f<e3.]  Contents  at  Inventon-. 
The  inventory  must  contain  a  particular  statement  of  alt  bonds, 
mortgages,  notes  and  other  secnrities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator; 
with  the  name  of  the  debtor  in  each  security,  the  date,  the  sum 
originally  payable;  the  iudorBcments  thereon,  it  any,  with  their 
dates  and  the  sum  whirh.  in  the  judgment  of  the  appraisers,  is 
coDertible  on  each  seciirity;  and  of  all  moneys,  whether  in  apecie 
«r  hank  bills,  or  other  circninting  medium  belonging  to  the  de- 
ceaaed.  which  have  come  to  the  hnnds  of  the  executor  or  admin- 
istrator, and  If  none  have  come  to  his  hands,  the  fact  shall  be 
stated  is  the  inventory.  The  naming  of  a  person  executor  in  a 
win  does  not  operate  as  a  dischnri^G  or  bequest  of  any  jnat  daiia 
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which  the  testator  bod  BKainst  Um;  bat  It  miut  be  Indaded 
omouE  the  credits  And  eSecta  of  the  deceased  in  the  iaTentwy, 
aod  the  e&ecutor  shall  be  liable  for  tlie  same  ea  for  m  nmdi 
moner  in  hie  hands  at  the  time  the  debt  or  demand  become*  dne, 
and  be  must  n^tily  aud  distribute  the  same  in  the  pajment  of 
debts  nnd  legoi;ieB,  and  among  the  next  of  kin  o»  part  of  the 
per«onal  pruiiert?  of  the  deceased.  The  diiichnrKe  or  bequest  In 
a  nill  or  a  debt  or  ilcmand  of  the  testntor  ttguiuBt  an  cxecator 
named  therein,  or  aeainat  any  other  pertou,  is  Dot  Tftlld  as  . 
against  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  specific  bequest  of  sncb  debt  or  demand;  and  tha 
amount  thereof  must  be  included  in  the  inTentor;  and.  If  oecefl- 
Bai7.  be  applied  in  the  payment  of  his  debts;  nnd  If  not  neceuair 
for  that  purpose,  must  be  paid  in  the  same  manner  and  propor- 
tion as  otner  specific  legacies.  If  personal  property  not  mentioned 
in  any  in  Ten  lory  come  to  the  possession  or  knoirledge  of  an 
executor  or  adml o is t rotor,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  on  inypntory  thereof  to  be  re- 
turned n-ithin  two  months  after  the  discovery  thereof;  and  the 
making  of  euch  iuTenlary  and  rettirn  may  be  enforced  In  the 
same  manner  aa  in  the  case  of  a  Brit  Invpiitory. 

L.  ises.  eh.  080. 

I  ZTIK.  [Am'a,  1893.]  Retara  of  lat-eatorr' 
Duplicatoa  of  Ibe  inventory  must  be  made  and  eigned  by  d» 
apprnicerB,  one  of  wbieh  mast  be  retained  by  the  executor  or 
admiuistrator,  nnd  the  other  returned  to  the  eurrognte  within 
three  months  from  (he  dnte  of  the  letters.  On  returning  anch 
foTpnlory,  the  executor  or  administrator  must  take  nnd  sob- 
scribe  an  onth,  indorsed  v.pon  or  annexed  to  the  InTentory,  stating 
that  the  Inventory  is  in  all  respects  Just  and  true,  that  it  contalna 
a  true  statement  of  all  the  jjersonal  property  of  the  deceftstd 
which  has  come  to  hia  knowledge,  nnd  particularly  of  all  money, 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased, 
and  of  all  just  dnimt  of  the  deceased  against  bim,  nccording  to 
the  best  of  his  knowledge.  Any  one  executor  or  administrator, 
on  the  neglect  of  the  others,  may  retnm  an  inventory;  and  the 
executors  or  ndministrators  so  neglecting  shall  not  thereafter  in- 
terfere with  the  administration  or  have  any  power  ofer  the  per- 
sonal oroperty  of  the  (leceased;  but  the  executor  or  admlitlatrvtor 
ao  retiirning  the  inventor?  shall  have  the  whole  adminiatratlon, 
until  the  delintiuent  return,  and  verify  nn  in»entorj,  In  accord- 
ance with  the  provisions  of  this  article. 

L.  18U,  ch.  est. 

I  3716.  [Am'd,  1803,]  Brtara  of  ■■TcntSFri  kav*  «aB- 
pelled. 

A  creditor  or  person  interested  in  the  estate  may  present  to 
the  surrogate's  court  proof,  by  affidavit,  that  an  executor  or 
administrator  has  tailed  to  return  an  inventory,  or  a  sufficient 
Inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
Burrogate  ia  satisfiod  that  Ihe  oxwulor  or  administrator  ia  In 
default,  he  must  make  nn  order  requiring  the  delinqnenl  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to 
show  cause  at  a  lime  nnd  place  therein  apecifled,  why  he  ahooM 
not  be  attnchrd.  On  the  return  of  the  order,  if  the  delinquent 
has  not  filed  n  snmcient  inventory,  the  surrogate  must  tsene  a 
warrant  of  attachment  against  him,  on  which  the  procc«diuc*  are 
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the  Mme  as  on  a  warrant  isiued  lor  dlFobediecce  to  e.n  order. 
aa  prescribed  in  title  twelfth  of  chapter  seTenteeuth  of  this  act. 
A  person  committed  to  Jail  on  the  return  of  a  warrant  of  attach- 
ment, issued  ae  prescribed  in  this  section,  may  be  discharged  by 
Ibe  BurroKate  or  a.  justice  of  the  snpremc  court,  on  bib  paying 
and  dellvorlng,  under  oath,  all  the  monej  and  other  property  of 
the  decedent,  and  all  papers  relating  to  the  cHtate,  under  bis  con- 
trol, to  the  Borrogatc,  or  to  a  person  authorized  by  the  surrogate 
to  receive  thn  aame. 
OU  MCtlou  zno-zna  connUdatcdi  L.  UK.  tb.  SM. 

I  ariT.  [Am'd,  1803.]    dale  of  peraonal  praperfr> 

If  en  executor  or  adniioialrator  litscover  that  the  debts  againat 
any  deceased  person  and  the  legacies  bequeathed  b;  him  cannot 
be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
the  deceased,  the  same,  so  far  aa  may  tie  necessary  for  the  pay- 
ment of  »uch  debts  and  legacies,  must  be  sold.  The  sale  may 
be  public  or  private,  and,  except  in  the  city  of  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  losa  hap- 
pening on  the. sale  when  made  in  good  (aitb  and  with  ordinary 
prudence.  Articles  not  necessary  for  the  support  and  aubsiatencc 
or  the  family  of  the  deceased,  or  not  apccifioaily  bequeathed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
nntil  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 


I  STI8.  lAn'd,  1898.]    AMrertalSMieiit  »t  dettta. 

The  executor  or  administrator  at  any  time  after  the  graotiwr 
of  hia  letters,  may  insert  a  notice  once  in  each  week  for  ms 
moaths  in  ancb  newspaper  or  newspapers  printed  In  the  coiuily 
■a  the  surrogate  directs,  requiring  ail  persons  having  claims 
against  the  deceased  to  exhibit  tbc  same,  wSib  the  vouchers  there- 
for, to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
a  day  therein  named,  which  must  be  at  lenat  six  months  from  the 
day  of  the  first  publication  of  the  notice.  The  eirecutor  or  ad- 
ministrator may  re<iuire  luttistactory  vouchers  in  support  of  any 
claim  presented  and  the  athdavit  of  the  claimant  that  the  claim  in 
Justly  due,  that  no  payments  have  been  mnde  thereon,  and  that 
there  arc  no  offsets  ugninst  the  snmr  to  the  kniiwledirc  of  the 
ctalniont.  If  the  executor  nr  adtninislrHtor  doubtx  the  jiisticf'  of 
any  such  claim,  he  may  enter  Into  an  ntrreement  in  writing  with 
the  claimant  to  refer  the  matter  in  mnlniversy  to  one  or  more 
disinterested  persona,  to  be  approved  hx  the  Kurrogute,  On  filing 
■Dch  agreement  and  approval  in  the  office  of  the  clerk  of  the  sn- 
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preme  court  in  the  cvunty  in  nhivh  tbe  parties  or  eiUter  of  then 
reside,  an  order  shall  be  entered  bj-  tbe  cl^rk  reterring  tbe  matter 
in  L-outroversy  to  the  iiemon  or  peruoBn  Ho  »elei-ted.  On  tbe  entrj 
ot  such  order  the  proL'eediug  shall  become  on  attiou  In  tbe  »u- 
premi;  i-uurt.  The  xame  proceedingH  shall  be  had  in  all  reapectx. 
the  refereeK  ahall  have  the  same  powers,  be  entilli'il  to  the  aame 
i.'ompe  una  lion,  ahd  siibjert  to  the  saiue  eontrot  as  if  the  referenoo 
had  been  made  In  nn  aetion  in  which  sDch  court  mif-ht,  hj  law. 
direct  a  reference.  In  determining  the  qu^ition  of  costs  the,  ref- 
eree shall  be  goverupd  by  aectiouB  eightpeo  hundred  and  thirty' 
five  and  ciKhteen  bvndnd  and  thirtr-sli  of  thia  act.  JodgmeDt 
may  bv  entered  on  the  report  of  the  referee  and  HUfh  judgment 
shall  be  valid  nud  effectual  in  all  respects  aa  if  tite  same  had  been 
rendered  in  a  suit  commeneed  by  the  ordiunry  procos,  and  the 
prnctice  on  nppeat  therefrom  shall  be  the  same  as  iu  other  civil 
actions.  If  a  unit  be  brought  on  a  claim  which  Ik  not  presented  to 
the  executor  or  administrator  within  six  months  from  the  first 
pubiicatioii  of  »ueh  notice,  the  executor  or  adminiiilrator  ahall  not 
be  ohnrgcable  for  any  assets  or  moneys  that  he  may  havp  paid  in 
natiAfactlou  of  any  lawtnl  clalrns,  or  ot  any  ioKadea,  or  In  mftking 
distribution  to  the  next  of  kin  before  such  suit  w«a  comneDCML 

L.  1883,  cb.  886.     Sm  I  1(09. 
I  :e71S-n.   [Added,    tOO-I.J    CIhIiub  SRalnat   ezecafor   or  sd- 

fpoii  the  petition  ot  an  cieeutor  or  adiuiniatrator.  after  notice 
of  publication  to  ereditiirs  to  present  claimx  has  been  completed, 
a  citation  may  be  issued  against  any  claimant  dlreetins  him  to 
present  hin  claim  lo  the  surrogate  fur  determination  at  a  date  not 
leas  than  three  months  from  the  service  of  the  citation  npon  him. 
If  he  shall  not  have  commenced  an  action  agalnat  the  p«tttioDer 
upon  bin  claim  prior  to  the  return  day.  the  clnim  shall  be  deetuod 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de- 
termination by  tbe  surrogate,  in  which  l.'u^4e  it  shall  be  so  deter- 
mined. The  word  claimant  within  the  meaning  of  this  section 
shall  be  deemed  to  include  every  person  eiaiming  to  be  a  creditor 
of  the  estate  or  claiming  n  right  in  or  lien  upno  any  personal 
property  in  the  custody  of  the  petitioner  or  any  claim  againit  t)ie 
petitioner  by  reason  of  any  art  of  his  in  the  adminiatratloa  of  the 
estate,  or  in  his  representative  capacity. 
h.  leiH,  rh.  388.     IB  effect  B*pt.  1.  ISOt. 


I  2T10.  lAnt'd,  1893.]    PayncHt  «f  debts. 

Every  executor  and  administrator  must  proceed  with  dlltgencr 
tu  pay  the  debts  of  the  deceased  according  to  the  followtng  order: 

1.  I>ebtB  entitled  to  a  preference  under  the  laws  of  the  United 
States. 
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2.  Taxes  BSBCaseil  on  the  property  of  the  deceaced  pwvioiui  tu 
hia  death. 

3.  Judsmeats  duckt'ted,  mid  dtK-n>e»  enKtml  a^aiiiitt  th«  dn- 
ceaned  according  to  the  priority  thereof  respectiTelr. 

4.  All  TecoifDixaiictD,  bonds.  HfHlfd  iustrumentu.  uuIvh.  liilte  uud 
iiulkiuidaced  di'iuBodB  and  ui-cuuiiti. 

Preference  shall  not  be  icivcu  io  the  paynmat  ot  u  debt  oyer 
other  debts  of  the  Hamc  class,  cscept  tlioae  Hpecified  iu  the  third 
i-lass.  A  debt  due  and  payable  nhall  nut  be  cuUtled  tu  a  peetn- 
ence  OTer  debts  not  du«.  The  cuauocncfiiufiit  ar  n  miit  for  the 
reiwery  of  j  debt  or  the  obtaining  a  Judgment  thereon  against 
the  execntoc  or  administrator  shall  uut  entitle  tiuoh  debt  Io 
preferi'iKt;  ovi-r  others  ot  the  same  class.  l>ebts  nut  due  may 
bt'  paid  according  to  (be  tlaiw  to  whiuh  they  belong,  after 
deduction  a  rebate  of  legal  iiilrrcKt  on  Ibe  Bum  paid  for  the 
unexpired  term  of  credit  without  iiilerext.  An  eKe<>utor  or  od- 
uiinistrator  shall  not  sutlsty  his  o»-n  debt  or  trluim  out  of  th« 
pmpettr  of  Ihe  iiet-e*ite"l  until  proved  lo  and  allowed  by  the 
surrogate;  and  it'shall  not  have  preference  over  others  of  Ihe 
Bsme  claas.  Preferent^  maj'  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  leatalor  or  intestate  at 
the  lime  of  bie  de.ith.  over  debts  of  the  fourth  clusf.  if  It 
amtear  to  his  salixfuctiou  that  such  iireference  will  benefit  the 
estate  o(  the  (eatator  or  intestnle.  The  nurrogate  may  authorise 
the  executor  or  administrator  Iu  compromise  or  compound  a  debt 
or  claim,  on  •[qiUcation,  and  for  good  and  sufficient  cause  shown, 
and  Io  sell  st  public  auction  ou  such  notice  as  the  surrogate 
pr«scribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim  be- 
longing  to  the  estate:  but  any  party  interested  in  the  final  iettlc- 
ment  of  the  ratnte  may  nhow  nn  such  settlement  that  such  debt 
or  claim  was  fraadulently  or  negligently  compromised  or  com- 
pwnnded. 


f   Xmo.  jAin 
BBd  MtriAamt 


■A,   1S93.]     Apporttol 


All  rents  reserved  OD  any  tease  made  after  June  seventh. 
eighteen  hundred  and  seventy-live,  and  all  annuities.  dividendN 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instmment  executed  after 
such  date,  or,  being  a  last  will  and  ti-stRmenl  that  takes  efect 
after  snch  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  dividends  or  other 
sncb  payments,  or  in  the  estate  or  fund  from  oi  in  respect  to 
which  (he  same  iaaiiea  or  is  derived,  or  on  the  determination  by 
any  other  means  of  the  interext  ot  any  such  persoo,  he.  or  his 
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execQtora,  administratoni  or  assigns,  shall  be  entitled  to  a  pro- 
portioo  of  such  rents,  annuities,  dividenils  and  other  payments, 
according  to  the  time  which  shaii  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thireof,  es  the  case  latT 
be,  iDdndlng-  the  day  of  the  death  of  snch  person,  or  of  the 
determination  of  his  or  h^r  interest,  after  maliii^g  illowanco  and 
dednctioni  on  aecouut  of  charges  on  such  rents,  annuitios.  diri- 
deods  and  other  piyments.  Erery  such  person  or  his  ezecotori. 
administrators  or  atiSigna  shall  have  the  same  remedies  at  law 
vnd  in  eqnitf  for  recovering  such  apportioned  parta  of  Bsdi 
rente,  annuities,  diTidenda  and  other  payments,  when  tbe  entire 
Hinoant  of  which  such  apportioned  form  part,  become  due  and 
[layable  and  not  before,  as  he  or  they  would  have  had  for  t~ 
corering  and  obtaining  such  entire  rents,  annulticw,  dlriilcD'H 
and  other  ptiyments,  ir  entitled  thereto;  but  the  persons  liabl- 
to  pay  rents  reaerved  by  any  lease  or  demise,  or  the  real  prop 
erty  comprised  therein  ahall  not  lie  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apporttonf*! 
parlB  from*  parts,  must  be  eolieeted  and  recovered  by  the  persen 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  and 
forty-two  of  Ihe  laws  of  eighteen  hundred  and  seventy-fiTP. 
would  have  been  entitled  to  the  entire  rents;  and  such  porticin» 
phall  be  recoverable  from  such  peraon  or  persons  by  the  partip* 
entitled  to  the  same  under  tliis  section.  This  aection  shall  not 
apply  to  any  case  in  which  it  tbali  be  ezpresely  stipulated  that 
no  apportionment  be  made,  or  to  any  enma  made  payable  in 
policies  of  insurance  Of  any  description. 
L.  1SB3.  cb.  8Be. 

I  S7X1.  [An'd,  ISftX.]    pBTiDHt  of  lesaolH. 

No  legacy  shall  be  paid  by  an  eiecutor  or  admlnlstratar  until 
after  tbe  expiration  of  one  yt^ar  from  the  time  of  granting  letter* 
testa Diejitary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  i 
minititrator  may  require  n  bund,  with  two  sufficient  suretiea.  coo- 
ilitioned,  that  If  debts  against  tbe  deceased  duly  appear,  and  there 
are  not  other  assets  sufficient  to  pay  other  legacies,  then  the 
legatees  will  refund  the  li^acy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  IcgateeB,  as  may  be  necessary  for  the  paj- 
luent  of  such  debts,  and  thi!  proiiortional  parts  iif  aueb  othi-r 
legacies,  if  there  be  any,  and  the  euuts  and  cbargea  iiicum-d  by 
reason  uf  tbe  payment  to  such  legatee,  and  that  if  the  prul>ale  of 
Ibe  will,  under  which  such  logao'  i^  paid,  be  revuki-d,  or  the  will 
declared   void,  that  such  legatee  wilt  refund  the  whole  of  such 
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legnej,  with  intereBt,  to  the  executor  or  adminUtrator  entitled 
thereto.  After  the  eipiTation  of  one  year,  the  executors  or  ad- 
ministratora  muat  discharse  the  specific  legacies  bequeathed  by 
the  will  and  pay  the  general  legacies.  If  there  be  assets.  If  there 
are  not  snfficlent  assets,  then  ao  abatement  of  the  treuerol  lega- 
cies mnst  be  made  in  equal  proportions.  Such  payment  shall  b«> 
enforced  by  the  surrogate  in  the  same  manner  as  the  return  of 
an  Inventory,  and  by  a  aiiit  on  the  bond  of  such  executor  or  ad- 
miiiistrator  whenever  directed  by  the  surrogate. 
I.  ISM,  eb.  680. 
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ARTfCLB   SBCOIfD. 

Aocomlmff  and  letthmeHt  of  th«  eatat*. 


lodlclia  Htl  lament. 
JK.  IntennedUitaucoiiiitlDg. 
ITM,  WluD  tOROcUc  Mur  nqoli 
KT.  atauoa  1  nntw  to  aoBoiiBt, 


.1.  [Ite|>Hled.L.  1MS.CI: 


I  2TltSl.   (AHi'd,  1K»3.1  Prllttan  to  ccmpel   »krM«nl|   hear- 

lii  either  o(  the  foUon-inK  caaes  a  petition  m&j  be  presented  to 
the  surrogate's  court,  prayiDg  for  a  decree  directinit  an  esMUtor 
or  odTniDiHtrator  to  pay  the  petitioner's  claim,  and  that  he  b«  cited 
to  nhow  cauiie  why  auch  a  decree  should  not  be  tuade; 

1.  By  a  creditor,  fur  the  payment  of  a  debt,  or  ot  its  just  pro- 
portional part,  at  any  time  after  kSx  months  have  expiwl  ultlce 
letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  pri>- 
vision  onder  the  will,  or  a  distributlre  share,  for  the  payment  or 
Ratiafaction  thereof,  or  of  its  just  praportlonal  part,  at  any  time 
after  one  year  han  expired  since  lettern  were  Kranted. 

On  the  presentation  o(  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly:  and,  on  the  return  (hereof,  he  niuRl  make 
Buth  a  de<Tee  in  the  premises  as  justice  reqalres.    Btit  tn  either  «f 
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the  following  c 
pr«Jn<li<.-e  to  ai 

1.  Where  the  executor  or  idmliiistrator  files  a  irrlttSD  anewer, 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denyini:  ita 
TBlidity  or  legality  atnolutely.  or  on  informatiou  and  belief. 

2.  Where  it  is  not  proved,  to  the  satiafactioB  of  Ihe  surrogate, 
that  there  is  money  or  other  personal  property  of  the  estate  ap- 
irijcable  to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  eo  applied  without  injuHonsIy  affecting  the 
rights  of  others  entitled  to  priority  or  equality  of  paymeDt  or 
MtisTaction. 

OldacetlmtnTuidTnBcoruoUdMAli  L.  leaa,  oh.  tW. 


I  ZT33.  |Ai»>d,  1H93.)  Decree  Car  MLT-aieBt  Df  IeK>or<  etc., 
•B  alvlaa  ae«mrllr. 

Id  a  case  specified  in  subdivision  second  of  the  last  section,  Xhe 
sarrogate  may,  iu  his  discretion,  entertain  the  petition  at  any 
tine  after  letters  ar«  granted,  although  a  year  has  not  expired. 
Id  such  a  case,  if  it  appears,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  iu  the  last  sec- 
tion: and  that  the  amount  of  money,  and  the  value  of  the  other 
.(Toperty,  in  the  hands  of  the  executor  or  administrator,  applicable 
to  the  payment  of  debts,  legacies  and  expenses,  exceed,  by  at 
leaet  one-third,  the  amount  of  all  known  debts  and  claims  agaiDBt 
the  estate,  of  all  legacies  which  ere  entitled  to  priority  over  the 
petitioner's  i^aioi,  and  of  all  legacies  or  distributive  shares  of  the 
same  daas;  and  that  the  payment  or  aatisfaction  of  the  legacy, 
pecnniary  provision,  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the  support  or  education  of  the  petitioner,  the 
surrogate  may,  in  his  discretion,  make  a  decree,  directing  pnytnent 
or  satisfaction  accordingly,  on  the  filing  of  a  bond,  approvfd  by 
the  surrogate,  conditioned  as  prescribed  by  law.  with  respect  to  a 
bond  which  an  executor,  or  an  administrator  with  the  will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
letters  were  Issued,  pursuaut  to  a  direction  to  that  effect,  con- 
tained Id  the  will. 


I  vr»*.  [AB'd,  IHSS.]  ProoeedlKsa  for  atesleot  to  act  KPSFt 
•sCHpt  pvopertrt   proeeedlBca  apoN  ladteiBl  ■ettleancnt. 

Where   an   executor   or  administrator   has   failed   to  set   apart 

Krvperty  for  a  surviving  hnsband,  wife  or  child,  as  prescribed  by 
tw,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
gate's court,  setting  forth  the  failure,  and  praying  for  a  decree, 
r«qnirioK  anch  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  If  it  has  been  lost,  injured,  or  disposed  of.  to 
pay  the  value  tliereof,  M  the  amount  of  the  injury  thereto;  ait4 
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that  he  be  cited  to  show  cause  wb;  sucb  a  decree  ahonld  not  be 
made.  If  the  ■nrroKiIe  is  of  the  opinioa  tbat  eufflcient  cause  It 
Btiown.  he  iniiat  issue  a  citation  accnrdinglf .  On  the  return  of 
the  citation,  tbe  surrogntc  must  make  anch  a  decree  in  the  prelp- 
iaes  as  Justice  requires.     In  a  proper  rase  the  decree  may  requir* 

r  perBonallj-  to  pay  the  ralue  of  the  property,  or  the 

of  the  injury  thereto.  The  decree,  made  on  a  judicial 
Bettl«iiieDt  of  the  account  of  an  executor  or  adminiatrator,  mar 
award  to  a  survivins  huBbaud.  wife,  or  child,  the  same  relief 
which  ma;  be  awarded,  in  bis  or  her  favor,  on  a  petition  pi«- 
aented  as  prescribed  in  the  last  section. 


I  SlTStS.  (Ana'd,  ISftS.]     latermedlate  Bccaantlav. 

An  executor  or  adminidtrator,  at  any  time,  may  roluntarily 
file  in  the  surroKote'H  office  an  intermediate  acconnt,  and  the 
Touohern  in  xupport  of  the  aainp. 

Id  either  of  the  foiloivinft  cflKeH  the  aurroftate  maj,  in  hia  dlt- 
crc^ion,  make  an  order,  requiring  an  executor  or  administrator  to 
render  an  intermedin  te  acconnt: 

1.  Where  an  application  for  an  order,  pcrmittiDC  an  execution 
to  issue  on  a  judgment  sgainnt  the  executor  or  admlniBtralor,  has 
been  made  by  the  judgment  creditor,  as  preocribed  in  section  ISZfl 
of  this  act. 

2.  On  the  return  of  a  citation,  iffined  on  the  petition  of  a  jndc- 
ment  creditor,  prnylns  for  a  decree,  granting  leave  to  iaaoe  an 
execution  on  n  judgment  rendered  against  the  decedent  In  his  life- 
time, aa  prescribed  In  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
rision.  or  a  distributive  share,  praying  for  a  decree  dlrectiuc 
payment  thereof,  ae  prescribed  In  aection  2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  !•• 
sued  and  no  special  proceeding,  on  a  petition  for  a  judicial  aettle- 
ment  of  the  executor's  or  administrator's *   ' ■" — 


I  X726.  [ABi>d,  IBftS.]  Whca  aavrocate  but  '•«■>*• 
Jadlclsl  ■«ttleneBt  of  kccobbI. 

In  either  of  the  follon-ing  cases,  the  surrogate's  court  maj, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  ot 
ail  executor  or  administrator. 

1.  n'here  one  year  has  expired  Blnc«  letters  were  isaned  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  retson,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  In  real  properly,  has  been  made,  as  prescribed  in  title 
firth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
dIapOHed  ot  by  him,  pursuant  to  the  decree. 

4.  Where  he  baa  sold,  or  otherwise  diniosed  of  any  of  the  de- 
cedent'i  real  property,  or  the  rents,  profits,  or  proceed!  thereof, 

TT4 
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pannant  to  a  power  contained  in  the  decedent's  will,  where  one 
rear  has  elapsed  since  letters  were  iBsoed  to  him. 

Tbe  aDrrogate'a  court  may  comr>el  a  Judicial  settlement  of  the 
aocoont  of  a  temporair  admin latra tor  at  anj'  time.  It  may  also 
compel  a  judicial  iettlement  of  the  acconnt  of  a  freeholder,  ap- 
pointed to  dispose  of  a  decedent's  real  property,  or  interest  In 
real  propertr,  as  prescribed  In  title  fifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disposed  of  bj  the  executor 
or  adminlBtrator, 


I  arST.  (Am>«,  1B»3,  IVOl.I  CltMIOMt  order  to  aoeavBt  *»« 
vroeeedlav'  tkereon. 

A  petition,  pra:ring  for  the  Jadicial  aettlemeat  of  an  accoont. . 
and  that  the  executor  and  adminiatrator  be  cited  to  show  cause 
-whr  ho  should  not  render  and  settle  his  account,  ma;  be  pre- 
sented, in  a  case  prescribed  in  the  last  section,  by  a  creditor,  or 
a  person  interested  in  tbe  estate  or  fund.  Including  a  child  bom 
after  the  making  of  a  i^ill;  or  by  any  person  in  behalf  of  an  Infant 
so  interested!  or  by  a  surety  in  the  official  bond  of  the  person 
required  to  account,  or  the  legal  representative  of  such  a  iturety. 
On  the  presentation  of  such  a  petition,  a  citation  must  be  issued 
accordingly;  eicept  that,  in  a  case  specified  in  subdivision  first  of 
tlia  last  section,  if  tbe  petition  is  presented  within  elK^iteen 
mouths  after  letters  were  issued  to  the  executor  or  administrator, 
the  surrogate  m^y  entertain  or  decline  to  ectertaia  it,  in  his  dis- 
cretion. On  the  return  of  a  citation.  Issued  as  prescribed  In 
either  of  the  foregoing  sections  of  this  article,'  if  the  executor  or 
administrator  fails  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescri)>ed 
Id  tlie  next  aectlon,  an  order  must  be  made,  directing  him  to  ec- 
eonnt  within  anch  a  time,  and  in  such  a  manner  as  the  surrogate, 

Jrescribes,  and  to  attend,  from  time  to  time,  before  the  surrogate 
»r  that  pnriMMe.  The  executor  qf  administrator  Is  bound  by 
•nch  an  order,  without  serriee  thereof.  Jf  be  disobeys  it,  the 
•nrrogate  may  Itsno  a  warrant  of  attachment  Bgalnst  him  and 
his  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
ia  issued  to  compel  the  return  of  an  inventory.  If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  inter- 
ested, the  surrogate  may,  at  any  time,  insue  a  supplemental  rita- 
tlon,  directed  to  the  persona  ivho  must  be  cited,  on  the  petition 
of  an  eiBcntor  or  administrator  for  a  Judicial  settlement  of  his 
account,  and  reqniring  them  to  attend  the  accoanting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  administrator  to 
compel  blm  to  accoont  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  tbe  next  section.  If  such  petition  Is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed In  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion Issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,  and 
the  two  proceedings  must  be  consolidated.  The  nnrrognte  mny. 
In  hit  discretion,  and  on  such  terms  an  may  be  junt.  direct  the 
eoasoUdatiOD  of  any  two  or  more  of  such  proceedings  pending 
before  Um,  and  such  consolidation  does  not  affect  any  power  of 
the  sarroiate  which  might  be  exerdsed  in  either  proceeding. 
U  UM  <li    tea;  K  1901.  eh.  M8.    In  effect  Sept.  1.  IML 
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I  aiBB.  [AJB'd,  18BS.]  Ez«ent«rB,  etc,  m«7  petltl**  t** 
Jadlolal  Bettlemeatt  citation  tberenpoa. 

In  either  of  the  followiag  ca%m  an  executor  or  adinliiistTator 
mar  present  to  tbe  ivrroKBite'B  court  his  accoant  and  a  written 
petition,  dill]'  verified,  praring  that  bie  account  maj  be  jadiciaUj 
settled;  and  that  the  surctiea  in  his  otGirial  bttod  or  the  legal 
cepreteotatlTee  of  such  sDrety  and  all  creditors  or  persona  claim- 
ing to  be  creditors  of  the  decedent,  except  sacli,  aa  by  voucben 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  kin  and  legatees,  if  M17:  or, 
if  either  ot  those  persona  has  died,  bis  eleculor  or  adminlatrator, 
!f  any,  tnay  be  cited  to  attend  the  settlement: 

1.  Where  one  rear  has  elaiMcd  since  letters  were  tosatJ  to 
such  executor  or  Bdmloistrator. 

2.  Where  notice  requiring  all  peraons  having  claims  oxainst  the 
deceiLsed  to  eJihlbit  the  same  with  the  vouchers  thereof  to  sucfa 
executor  or  administrator  has  been  dnly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicinJ  settlement  of  faia 
aepBrate  account,  it  must  pra;  that  his  co-executors  or  co-ad- 
ministrators may  also  he  cited.  Upon  the  presentation  of  ac- 
count and  a  petition,  as  prescribed  in  this  section,  the  surrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  citatton. 
Issued  as  prescribed  in  this  section,  the  surrogate  must  take  tbe 
account,  and  hear  tbe  allegations  and  proofs  ot  the  parties,  re- 
specting the  some.  Any  partr  may  contest  the  account,  with 
respect  to  a  matter  affecting  his  interest  in  the  settlemelit  and 
diatributlou  ot  tbe  estate.  And  any  party  may  contest  an  Intet^ 
mediate  account  rendered  nnder  section  twenty-seven  hundi^ 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twen^ 
seven  of  this  act.  A  creditor,  or  a  person  intereated  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  Kod  thus 
make  himself  a  party  to  the  proce^ing.  When  letters  ianned  to 
an  executor  or  administrator  have  been  revoked,  he  mny  pt*- 
sent  to  the  snrrogate's  court  a  written  oetition,  doty  verified, 
praying  that  his  account  he  judicislty  settled,  and  that  his  sttc- 
cessor.  if  a  successor  has  been  appointed,  and  the  other  pccMUs 
specified  in  this  section  be  cited  to  attend  the  aettlemeat. 


1  2TXi».  [AB'd,  1808,  1801.1  ASdavlt  t»  aeatwat)  ▼■■•«- 
•rai  esBiaiaatlOB  of  ■cwoBBtiBB  party. 

To  each  account,  filed  with  the  surrogate,  as  lurescribed  in  Utit 
aKicle,  must  be  appended  the  affidavit  of  the  accounting  party, 
to  the  effect  that  the  accoort  contains,  accordioK  to  the  beat  of 
his  knowledge  and  belief,  a  full  and  true  statement  of  all  his 
receipts  and  disbursements  on  account  of  the  estate  of  the  de- 
cedent: and  of  nil  money  and  other  property  belonging  to  the 
etitate,  which  have  come  to  his  handit,  or  which  have  been  re- 
ceived by  any  other  person,  by  liis  order  or  authority,  for  hia 
use;  and  that  he  does  not  know  of  any  error  or  omtaaloii  fa 
tbe  account,  to  Ihe  prejudice  of  any  creditor  of,  or  oerson  In- 
terested in.  the  estate  ot  the  decedent.  On  an  accounting  hj  an 
executor  or  administrator,  the  accounting  party  must  prodiic« 
and  file  a  voucher  for  ever)'  payment,  except  In  one  ot  tbe  fol- 
lowing cases: 
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_ , — ,._„ ,_„„>Dt  wae  made; 

ull  the  itHBM  BO  allowed  aKainst  an  estate,  on  all  the  ac- 
GountingH  ot  aJl  the  execntora  or  adiuimHtratorB,  ehall  not  exceed 
Ave  hundred  duliara. 

2.  If  he  prorea,  by  hia  own  oath  or  another's  t^Btinioof,  that 
be  did  not  take  a  rouc-ber  when  he  made  the  payment;  or  that 
the  Toucher  then  taken  by  him  has  been  lost  or  destroyed;  he 
may  be  allowed  any  item,  the  payment  of  which  he  satiNfactorily 

S-orea  by  the  testimony  ot  the  person  to  whom  he  made  it;  or, 
that  penion  is  dead,  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  evidence,  other  than  his  own  oath,  or  that 
or  his  wife.  But  an  allowance  cannot  be  mnde.  as  spccillcd  in 
this  aection.  unless  the  aurrogate  is  satisSed  that  the  charge  is 
correct  and  Just.  The  surrogate  may,  at  any  time,  make  sn 
order  repairing  the  accounting  party  to  make  and  Gle  his  account; 
or  to  attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements:  or  tonchiuE  any  other  matter  relating  to  his 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
o(  Ub  letters,  or  after  the  decedent's  death,  aod  betore  the  let- 
ters were  Issued;  or  touching  any  personal  property,  owned  or 
held  bj  the  decedent,  at  the  time  of  hia  death.  No  profit  ahnU 
be  made  b;  an  executor  or  administrator  by  the  increase,  nor 
shall  he  sustain  any  loss  by  the  decrease,  without  his  fault,  of 
any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  his  ae- 
connta.  On  the  Judicial  settlement  of  the  noi'ount  of  an  exec- 
Dtor  or  administrator,   the  surrogate  may   allow   the  accounting 

Krtjr.  tor  property  of  the  decedent,  perished  or  lost  without  the 
alt  of  the  aecotiattDg  party. 


3.  (Added,  1001.]  Brer;  executor  or  administrator  shall 
pay,  out  of  the  first  moneys  received,  the  reasonable  funeral  ex- 
penses of  decedent,  and  'the  same  shall  be  preferred  to  all  debts 
and  claims  againit  the  deceased.  It  the  same  be  not  paid  within 
aixty  daya  after  the  grant  of  letters  testamentary  or  of  admln- 
istmtion,  the  person  having  a  claim  tor  such  funeral  expenses 
may  present  to  the  surrogate's  court  a  duly  verified  petition  pray- 
ing that  the  executor  or  administrator  may  be  cited  to  show  cause 
why  he  ahould  not  be  required  to  make  such  payment  and  a  cita- 
tion shall  be  issued  accordingly.  If  upon  the  return  of  snch  ciia- 
tioa  it  shall  appear  that  the  executor  or  adminiNtratur  hus  received 
moBeys  belonging  to  the  estate  which  are  applicable  to  the  jiay- 
nent  of  the  claims  for  funeral  expeuKes,  the  surrogate  shall,  unless 
the  TSHdlty  of  tne  claim  and  the  reasonableness  of  its  amount  are 
■dmttted  by  such  executor  or  administrator,  take  proof  »«  to  sui'h 
facta,  and  If  satisfied  that  such  claim  U  valid  sball  Si  and  deter- 
■dne  the  amount  due  thereon  and  shall  make  an  order  directing 
tha  payment  within  ten  days  after  the  service  ot  such  order  with 
■otice  of  entry  thereof,  upon  such  executor  or  adminJHtrator  of 
■■cb  claim  or  snch  proportion  thereof  as  the  money  in  the  hands 
of  tW  executor  or  administrator  applicable  thereto,  may  ba  suffl- 
rfciiil  to  Mrtiit;.    If  It  shall  appear  that  no  money  has  come  into 
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the  bands  ot  the  executor  or  admiaiatrator  the  proceeding  shaU 
be  dtsmissed  without  coats  and  without  prejudice  to  a  further 
application  or  applications  sbowlag  that  sfiice  aath  dlamiaaal  the 

executor  or  admiuistrator  baa  received  monej  belonging-  to  the 
eetate.  Such  application  shall  be  made  npon  a  duly  verlGed  peti- 
tion stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  bauds  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be  made 
less  than  three  months  after  the  granting  or  denial  of  any  pr^ 
tIous  application.  If  upon  any  accounting  it  shall  sppear  that 
■n  executor  or  administrator  has  fulled  to  ps^  a  claim  for  funeral 
expensCB,  the  amount  ot  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accountinK  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  agaioKt  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  such 
elaim  shall  not  be  paid  before  expenses  of  administration  are  paid. 
Sabd.  S  BdiM  bT  I'.   ISOl.  ch.  £fia.    Id  •Seet  S«pt.  1,  1001. 

of  ex«em4oP  or  BdaalB- 

On  the  settlemeut  of  the  account  of  an  executor  or  adminis- 
trator, the  surrogate  must  allow  to  him  for  bis  serricea.  and  it 
there  be  more  Lhau  one,  opportion  among  them  according  to  the 
■ervices  rendered  by  them  respectively,  over  and  above  bis  or  their 
expenses: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centuoi. 

For  all  sums  above  eleven  thousand  dollars,  at  tbe  rate  of  one 
per  centum. 

In  all  cases  such  allowance  must  be  made  for  their  necessary 
expenses  actually  paid  by  them  as  appears  just  and  reasonable. 
If  tbe  value  of  the  pergonal  property  of  the  decedent  amounts 
to  one  hundred  thousand  dollars,  or  more,  over  all  his  debtn,  earii 
executor  or  administrator  is  entitled  to  the  fuil  compensation 
on  principal  and  income  allowed  herein  to  a  sole  executor  or  ad- 
mimstrator.  unless  there  are  more  than  three,  in  which  case  tbe 
compensation,  to  which  tbree  would  be  entitled,  must  be  appor- 
tioned among  them  according  to  the  services  rendered  by  Iheci, 
respectively,  and  a  like  apportionment  shall  be  made  in  all  caaea 
where  there  shall  be  more  than  one  executor  or  administrator. 

Where  the  will  provides  n  specific  compensation  to  an  execntor 
or  administrator,  he  is  not  entitled  to  any  allowance  for  his 
services,  unlesa,  by  a  written  instrument  filed  with  the  surrogate, 
be  renounces  the  specific  compensation. 

Where  successive  or  different  letters  are  issued  to  the  aama 
person  on  the  estate  of  the  same  decedent,  tncludlDK  a  case  wliera 
letters  testamentary  or  letters  of  general  admininration,  ar« 
Issued  to  a  person  who  has  been  previously  appcriuted  a  t^n- 
porary  administrator,  he  is  entitled  to  compensation  in  oat  ca- 
pacity onlr,  at  his  election,  except  that  where  he  has  rerelred 
compensation  in  one  capacity,  be  Is  entitled  to  the  ezceai,  it  1117, 
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I  srsi.  [AiB'd,  ISSB.]  Dt!termliiatla>  at  claim  by  BBrvt>- 
■nilpi  naaveBBlos  of  statBte  ol  lltnltatlOH  1b  ceFtBln  eoseii- 

On  Uie  Jadiclsl  settlement  of  the  acoonnt  of  »n  execator  or  ad- 
Diinixtrator.  be  maj  prore  any  debt  owing  to  him  by  the  dece- 
tlrnt.  Where  a  contest  Brlaes  between  the  accounting  party  and 
any  of  the  -other  parties  respectinK  property  alleged  to  belong  to 
the  estate,  but  to  which  the  BtiNiuntlDg  party  lays  claim  either 
indiTidnaiiy  or  as  the  representative  ot  the  estate,  or  respecting 
n.  dpbt,  aJlcfced  to  be  due  by  the  Bcconnting  party  to  the  d^cedenl. 
or  by  the  decedent  to  the  accounting  party,  the  eontest  must,  ei- 
(Tcpt  where  the  claim  is  made  in  a  representative  capacity,  in 
n'bich  case  it  may,  be  tried  and  determined  in  the  same  manner 
as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  death  at  the  decedent  until  the  first  judicial  settie- 
ment  of  the  accounts  of  the  executor  or  administrator,  the  rUD- 
ttinfc  of  the  statute  of  timltationa,  against  a  debt  due  from  the 
decedent  to  the  accountiA£  party,  ot  any  other  cause  of  action  in 
favor  of  the  latter  agaiost  the  decedent,  ie  suspended,  unless  the 
aeronnting  party  was  appointed  on  the  revocation  of  former  let- 
ters issued  to  another  person,  in  which  caKS  the  runniog  of  the 
atatute  is  so  suspended,  from  the  grant  of  tetters  to  him.  until 
the  first  judicial  settlement  of  his  account.  After  the  first  iudi~ 
<4«1  settlement  of  the  account  of  an  executor  or  administrator, 
tbe  Htatnte  of  limitations  begins  again  to  run  against  ■  debt  due 
to  him  from  the  decedent,  or  any  other  cauRe  of  action  in  bis 
favor  against  the  decedent. 

1  2TS2.  lAm-d,  ISOS,  1897,  ISBH,  1901,  1908.]  Opdcr  at  «!•- 
trIbatlsB. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal  prop- 
erty after  payment  of  debts;  and  it  he  left  a  will,  such  surplus, 
after  the  payment  of  debts  and  legacies,  if  not  bequeathed,  must 
b«  distributed  to  his  widow,  children,  or  next  of  kin,  in  manner  ' 
following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  por- 
tions among  the  children,  and  such  persons  as  legally  represent 
tht  children  if  any  of  tbem  have  died  before  the  deceased. 

2.  If  there  be  no  children,  aor  any  legal  representatives  of 
them,  then  one-half  of  the  whole  surplus  shaU  be  allotted  to  the 
widow,  and  the  other  hailf  .distributed  to  the  next  of  kin  of  the 
deceased,  entitled  under  the  provisions  of  this  section. 

3.  If  the  deceased  leaves  a  widow,  and  no  dcKcendant.  parents. 
brother  or  slBter,  nephew  or  niece,  the  widow  shall  be  entitled 
to  the  whole  surplus,  but  if  there  be  a  brother  or  sister,  nephew 
or  aiece,  and  no  descendant  or  parent,  the  widow  shall  be  enti- 
tled to  one-half  of  the  surplus  as  above  provided,  and  to  the 
whole  of  the  residue  it  it  does  not  exceed  two  thousand  dollars; 
if  the  residue  exceeds  that  sum,  she  ahnll  receive  in  addition  to  ■ 
the  one-half,  two  thousand  dollars;  and  the  rcmninder  Bhall  be 
distributed  to  the  brothers  and  sisters  and  their  representatives. 

4.  If  there  be  no  widow,  the  whole  aurplns  shall  be  distributed 
equally  to  and  among  the  children,  and  such  as  legally  represent 

T,,  [Am'd,  1»08.7  If  there  l>e  no  widow,  and  no  children,  and 
no  representatives  of  a  child,  the  whole  surplus  shall  be  distrib- 
nted  to  tbe  next  of  kin,  in  equal  degree  to  the  deceased,  and 
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their  litital  ivprMenlatiTe*;  and  if  all  the  lm>tbera  and  sisters  of 
the  JQtPstBte  be  livias.  the  whale  surphis  sllkU  be  distrfbllted  to 
them:  if  any  of  them  be  living  and  aaj  be  dead,  to  the  brothers 
and  siBtere  livjng,  and  the  desoendants  Id  «hatPTer  degree  ot 
those  dead:  so  that  to  eaoll  living  brother  or  Bister  ahall  be  dis- 
tributed BQch  share  ati  voald  have  been  distributed  to  him  or  her 
if  all  the  brothern  and  sisters  nt  the  intestate  who  shall  have 
died  leaving  iasae  had  beeo  llTing,  aod  so  that  there  ahall  be  dia- 
tributed  tn  soch  descendants  in  -whatever  degree.  eoUeetivel;.  the 
share  which  their  pnretit  would  have  received  if  living:  and  the 
aame  rule  shall  prevail  as  to  all  direct  lineal  descendants  of  every 
brother  and  sister  of  the  inteatate  whenever  such  deaceadanta 
are  of  unequal  degrees. 
I.  lags,  oh.  H7.    iBiriteatacpt.  l.lHi. 

6.  If  the  deceased  leave  no  childpen,  and  no  i^pr^sentatlTe  of 
them,  and  no  father,  and  leave  a  widow  and  a  mother,  the  halt 
not  dtstribnted  to  the  widow  shall  be  distributed  in  equal  shares 
to  his  mother  and  brothers  and  slners,  or  the  representatives  of  ' 
suoh  brothers  and  slaters;  snd  if  there  he  no  widow,  the  whole 
snrptun  sha!!  be  distributed  in  like  manner  to  the  mother,  and  to 
the  brothers  and  sisters,  or  the  representatives  of  such  brothers 
and  sisterw, 

7.  If  the  deceased  leave  a  father  and  no  child  or  dearendant 
the  father  shall  take  one-half  if  there  be  a  widow,  and  the  whole, 
if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child  or  descendant, 
father,  brother,  sister,  or  reiweaentatlve  erf  a  brother  or  sister, 
the  mother,  if  there  be  a  widow,  shall  take  onp-half;  and'  the 
whole,  if  there  be  no  widow, 

9.  If  the  deceased  was  illcRitimatc  and  leave  a  mother,  and  no 
child,  lir  descendnnt.  or  widow,  such  mother  shall  take  the  whole 
end  shall  be  entitled  to  letters  of  administration  in  exclusion  of 
nil  other  persons.  If  the  mother  of  such  deceased  be  dead,  the 
relatives  of  the  deceased  on  the  part  of  the  mother  shaH  take  in 
the  same  manner  as  if  the  deceased  had  been  legitimate,  and  be 
entitled  to  lettera  of  administration  in  the  same  order. 

10.  Where  the  desceodants,  or  neit  of  kin  of  the  deceased,  en- 
titled to  share  in  his  estate,  are  all  in  equal  degree  to  the  de- 
ceased, their  rdiares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  nneqnal  de- 
frrepEi  of  kindred,  the  Kurpltis  shall  be  apportioned  amou^  those 
entitled  thereto,  according  to  their  respective  stocks;  so  that  those 
who  take  in  their  own  right  shall  receive  equal  shares,  and-  those 

take  by  reprosentution  ^all  receive  the  share  to  which  the 

"  living,  would  have  been  entitled. 

:tion  shall  be  admitted  among  col- 

I   allowed  bj-  law  in  reference  to 

L.  IgSS.  cb.  SIO.    In  Pfffrt  Sept.  1,  IS9S. 

13.  Relatives  of  the  half-blood  shall  take  equallr  with  those  of 
the  whole  bloodi  in  the  same  degree;  and  the  repreaenta tires  of 
such  relatives  shal!  take  in  the  same  mnnneT  as  the  repreaeDta- 
lives  of  the  whole  blood. 

14.  Descendants  slid  next  of  kin  of  the  deceased,  begottan  be- 
fore his  death,  hut  bom  thereafter,  shall  take  In  the  same  man- 
ner as  if  they  had  been  bom  in  the  life-time  ot  the  deceased,  and 
had  survived   him. 

15.  (AddeA,  i8»T,i     If  B  Woman  die.  leaving  iUegltteiate  chll- 
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drpn.  and  nu  lawful  iwnie.  Racb  children  inherit  her  personal  prop- 
erty as  It  legltimatp- 
I.iBa.cl>.ffilnibd.Ui  L.ian,cli.st  tBtfEoilIueht.  IWT. 

16.  (Adde*,  Moi.]  If  there  be  no  husband  or  wife  Burviving 
and  no  children,  and  no  repreBentn lives  of  a  ehild,  and  no  next  of 
kin,  then  the  whole  Bnrplus  shall  be  distributed  eqnall)-  to  and 
.imong  the  next  of  Itin  of  the  hiisbsnd  or  wife  of  the  deceased,  as 
the  case  mar  be,  and  such  next  of  kin  Bhall  be  deemed  next  of  kin 
of  the  deceased  for  ali  the  purposes  specified  in  this  chapter;  bnt 
«BCh  surplus  shall  not.  and  shall  not  be  construed  to.  einl>race 
any  personal  property  except  snch  as  waa  receircd  bj  the  deceased 
from  such  husband  or  wife,  as  the  case  may  be,  by  will  or  by 
virtue  of  the  laws  relating  to  the  distribution  of  the  personal  prop- 
erty or  the  deceased  person. 

L.   ISaS.  eh.  ese,-  intid.  IG  added  bf  1..  ISBT.  eb.  3T:  ■dM.  18  added  b^  1^ 

1X738.  [Ant'd,  188S.1  AdTanetmnts. 
f  any  cljild  of  snch  deceased  person  have  been  advanced  by 
tTie  deceased,  by  settlement  or  porMon  of  real  or  personal  prop- 
erty, the  valne  thereof  shall  be  reckoned  with  that  part  of  the 
mrplDH  ot  the  personal  property,  which  remains  to  be  distributed 
amoOE  tbe  children:  and  if  such  advancement  be  equal  or  si^H:rior 
to  the  amount,  which,  according  to  the  preceding!  section,  would 
be  distributed  to  such  child,  as  his  share  of  sucb  surplus  and  ad- 
vancement, snch  child  and  hin  deBcendants  shall  be  eicluded  from 
any  aharo  in  the  distribution  o(  such  surpluj".  If  such  advance- 
ment be  not  equal  to  such  amount,  such  child,  or  bis  descend^ 
ants,  shall  be  entitled  to  receive  ao  much  only,  as  is  sufllcient  to 
make  aQ  the  shares  of  all  the  children,  in  such  surplus  and  ad- 
rancem^it,  to  be  eqaal,  as  near  as  can  be  estimated.  The  main- 
tainlng  or  educating,  or  the  giving  of  money  to  a  child,  without 
a  view  to  a  portion  or  settlement  In  life,  shall  not  be  deemed  nn 
advancement,  within  the  moaning  of  this  section,  nor  shall  the 
forPKoing  provisions  of  this  section  apply  In  any  ease  where  there 
ia  any  real  property  ot  the  intestate  to  descend  to  his  heirs. 
^Vbere  there  la  a  surplus  of  personal  property  to  be  dlstribulpil. 
and  the  advancement  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
la  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,  must  adjust  all  the  advancements  which 
tuive  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
onmpetent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  sur- 
rotrate  must  cause  him  to  be  brought  in  by  a  supplemental  citation. 
i^  1S03.  ch.  asfl. 

I  Sff»«.   tAitfd,  18SS.]     Batatn  vf  ^nrlsd  tramea. 

The  prwvisionB  of  this  atticle  respecting  the  distribution  of  prop- 
erty of  deeeawd  persons  apply  to  the  personal  propert.v  of  married 
wonea  dying,  leaving  descendants  them  snrvLviug.  The  husband 
eft  any  flo<^  deceaiRd  married  woman  sliall  be  entitled  to  the  same 
distributive  share  in  the  personal  property  of  his  wife  to  which 
a  widow  is  entitled  in  the  penioaal  property  of  her  hualwnd  by 
tbe  pTorlHiona  of  tbla  article  and  no  more. 

I.  IMft.  eh.  «sa. 

II  9Tas-aT4I.      [Bepoaleds  L.  1893,  ch.  686.) 

I  aT4S.  BSevt  »f  fndlcfal  nettlevBCBt  »t  aeerant. 

A  judicial  settlement  of  the  account  of  an  executor  or  Bdmfa- 

m 
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iatratoT.  e!tb«r  by  the  decree  of  the  HuiroKatA'a  court,  or  npon  u 
appeal  therefrom,  is  conclusive  evidence,  aKaiost  all  the  parties 
who  were  duly  dted  .or  appeared,  and  all  peraona  deriving  title 
from  any  of  them  at  any  time,  of  the  following  facta  and   no 

1.  That  the  itema  allowed  to  the  accounting  party,  for  money 
paid  to  crcditora,  legatees,  and  next  of  kin,  for  neeesBary  ei- 
penaea,  and  for  hia  Herricea.  are  correct. 

2.  That  the  accounting  part}-  baa  been  charged  with  all  th« 
interest  for  money  received  by  him,  and  embraced  In  the  account, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  aa  col- 
lected, is  all  that  was  collectible,  at  the  time  of  the  Bettlemeot, 
OD  the  debts  stated  in  the  account. 

4.  That  the  allowancps  made  to  the  accounting  party,  for  the 
decreaae,  and  the  chargea  againat  him  for  the  Iccreaae,  In  th« 
valne  of  property,  were  correctly  made. 

I  X74S.  [Am'a,  18»5,  IfWS.]  Deoree  tor  parneBt  Ut«  41s- 
(rlbBtlDU. 

Where  an  account  is  jtidlcially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  and  is  read;  to  be 
distributed  to  the  creditora,  legateea,  neit  of  kin,  husband,  i>r 
wife  of  tbe  decedent,  or  their  aasigna,  the  decree  must  direct  tha 
payment  and  distribution  thereof  to  the  persona  ao  entitled,  ac- 
cording to  their  reapective  rights.  In  case  of  administration  in 
intestacy  the  decree  oiuhC  direct  immediate  payment  and  dJatrlbn- 
tion  to  creditors,  next  of  kin,  husband  or  wife  of  the  decedent. 
or  their  assigns,  where  the  administrator  has  petitioned  volun- 
tarily for  Judicial  settlement  of  his  account  as,  and  In  the  case 
provided  in  subdivision  two  of  section  twenty-seven  hundred  and 
twenty-eight  of  this  article.  If  any  person,  who  Is  a  necesaary 
party  for  that  purpose,  has  not  been  cited  or  has  not  appeared,  a 
supplemental  citation  must  be  issued,  as  prescribed  in  section 
twenty-seven  hundred  and  twenty-seven  of  this  act.  Where  the 
validity  of  the  debt,  claim  or  distributive  share  is  admitted  or  baa 
beeu  established  upon  the  accounting  or  other  proceeding  tn  the 
surrogate's  court  or  other  court  of  competent  Jurisdiction,  the  de- 
cree must  determine  to  whom  It  is  payable,  the  sum  to  be  paid 
hy  reason  lliereof  and  all  other  qnestlons  concerning  tbe  same. 
With  respect  to  tbe  matters  enumerated  in  this  section  the  decree 
is  conclusive  as  a  judgment  upon  each  party  to  the  special  pro- 
ceeding who  was  duly  cited  or  appeared,  and  upon  CTery  peraon 
deriving  title  from  such  party. 
L.   ises,   eb.  BOS;  I>  1B»8.  rh.  E6S.    In  tUtn  StpT.  I.   19B8. 


I  ZT44.  id. I  when  BpesMIe  property  i 

In  either  Of  the  following  cases,  the  decree  may  direct  the  d«> 
livery  of  an  unsold  chattel,  or  the  assignment  of  an  nncoUected 
demand,  or  any  other  personal  property,  to  a  party  or  partlM, 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  Vklne  of 
the  property: 

1.  Where  all  the  parties  interested,  who  have  amyeared,  muil- 
fest  their  consent  thereto  by  a   writing  filed  in  tb«  anrTOCats's 
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The  value  must  be  ancertaiiiFd,  if  Ihe  cunneDt  data  not  fii  it, 
b7   an   appraisemenl   under  oalh.   maih;  by  one  or  more  peraons 
apiioiated  by  the  snrrogute  for  the  purpose. 
3  B.  3.  S6.  t  T3  (2  Edm.  80),  (lu'd;  L.  1870,  ctt.  30. 

1  ST4S.  Id. I  trheu  ■lOBpy  mtmy  be  retailed. 

Where  an  admitted  uebt  o[  the  deceilcnt  is  not  yet  dtie,  and 
the  creditor  will  Dot  aei-ept  f>n>sGnt  pajiiiont.  with  a  rebate  of 
interest;  or  where  an  action  in  iiendiiig  between  the  executor  or 
■dmiD  intra  tor  and  a  person  daiuting  tu  bt-  o  ennlitiir  of  the  de- 
redent;  the  decree  mnst  dirci't  that  a  Hum.  suliicifut  to  ttaliNf; 
the  claiin.  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  interivt  anil  costs.  bi>  n'taiiteil  in 
the  hands  of  the  nccoDnting  party;  or  be  depoxited  in  a  sHfe  inink, 
or  trnst  company,  subject  to  the  HnrroRale'H  order;  or  be  pnid 
into  the  surroRate's  eonrt,  for  the  pnrpose  of  beis!;  applipd  to  the 
payment  of  the  claim,  when  it  In  due.  re<Hivered  or  settled;  and 
that  HO  much  thereof,  as  is  not  needed,  for  that  purpose,  be  attet^ 
wards  distributed  sei-ordinp  to  law, 
3  R.  B.  Be,  I  T4  (2  Edm.  se). 

I  2740.  [AMt'd,  1S80,  1900.]     Id.)  akare  of  latent. 

When   a  legacy  or  dJMtribntive  nhnre  is  imyntile  to  an  Infant, 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 


mneh  of  it  an  may  be  necessary,  to  be  paid  to  falx  gen- 
..     ,.    irdinn.   to  be   npplied   to   hin   support   and   education;   a 
when  it  does  not  eici-ed  fifty  aollars.  the  decree  may  order  it  t 


he  paid  to  his  father,  and  if  hist  father  he  dead,  then  ( 
mother,  for  the  use  and  benefit  of  xiicb  infant.  Snid  court  may, 
in  its  discretion,  by  Its  decree,  direct  any  leicacy  or  distribntirc 
Hhare,  or  part  of  a  leeaey  or  distributive  share,  not  paid  or  ap- 
plied an  aforesaid,  which  is  payable  to  an  infant,  to  be  paid  to 
the  general  guardian  of  such  infant,  upon  hia  eTccntinp:  and  de- 
positing with  the  mirrocate  in  hia  offlci'.  a  bond  runnlntc  to  aiich 
infant,  with  two  or  more  snfileient  auretiea,  duly  acliaowledKed 
and  approved  by  the  aurrogate,  in  doulile  the  amount  of  such 
legacy  or  distribntive  eh  a  re,  conditioned  that  such  Konera) 
Knardian  shall  faithfully  apply  snch  legacy  or  distributive  share, 
and  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respectH,  to  any  court  havinR  coEnizance  thereof,  when  thi-re- 
nnto  required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired in  this  act.  unless  the  surrogate  ahall  determine  that  the 
general  bond  given  by  the  guardian  is  ample  and  of  sufflcient 
amount  to  cover  such  legacy  or  distributive  ahare.  The  said 
court  may,  in  its  diacrelion,  from  lime  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  anch 
legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twi'uty-one  years  of  nee,  he  shall  l>e  en- 
titled to  receive,  and  his  (reneral  Bunrdian  shnll  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  paid  to  or  received  by  such  general  guardian,  after 
deducting  therefrom  such  nmniints  as  have  been  paid  or  ex- 
pended in  pursnanec  nt  the  orrleri  and  decrees  of  said  court,  Bo 
made  as  aforesaid  and  the  lecal  commissions  of  such  fuardian; 
7MB 
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■nd  lb?  said  general  KUHrdian  shall  be  liable  to  acconnt  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
Bomi';  in  ease  nf  tbe  death  of  said  infant,  before  coming  of  ag«, 
the  anid  securitieB  and  moueya,  after  makinK  the  deductions 
aforesaid,  Hhall  (to  to  bis  eseeuiors  or  admiuistrHtors,  to  be  ap- 
plied and  distributed  ac-i-ordiDK  to  law,  and  the  general  guardian 
■hali  in  like  manner  be  linble  to  aci-outit  to  aueh  administrator  or 
eie('iili>r.  If  there  be  no  general  gnardian,  or  if  the  HUrrogate's 
couri  do  not  order  or  decree  *he  payment  or  dispositioo  of  the 
legacy  or  iliHtribittive  fhnre  in  iinine  of  the  ways  above  described. 
then  the  legacy  or  distributive  share,  or  part  of  the  name  not  dis- 
lH»:ed  of  as  nforesaiij.  nhelber  tbe  same  conaiRla  of  money  or 
securities,  shall,  by  the  order  or  decree  ot  tbe  surrogate's  court. 
be  paid  and  delivered  to  aod  deposited  In  said  court,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  county 
treasun-r  of  the  lounty,  to  be  held,  managed,  invested,  collected. 
teinvcHted  and  disposeil  of  by  him,  as  prescribed  and  required  by 
Hci'tion  tn'enty-live  hundred  and  thirty-seven  of  this  act,  Thv 
regulations  <'ontuini'd  in  the  gcncrnl  rulen  of  practice,  as  speci- 
fied in  MCi-tion  seven  hundred  and  forty-fonr  of  this  ai-t.  and 
the  provisions  of  title  three  of  chapler  eiiiht  of  this  act  apply  to 
money,  legacies  and  distributive  aharcs  paid  to  and  securities  de- 
posited with  the  county  treasurer,  as  prescribed  in  this  aecfioa: 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  res|K'i-t  to  a  security  in  v'hich  any  of  the  n>jney  has 
been  investM,  or  u|>an  which  it  has  been  loaned,  tbe  power  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forly-Kcvcn  of  this  act.  SectionH  forty-six,  forty-seven, 
forty-eight,  forty-nine,  fifty  and  fifty-one  of  part  two,  chapter  six. 
title  Ihrci',  arlicle  two,  of  tbe  Eevisi'd  Statutes,  are  repealed. 
3  R.   B.  so.  I  eo,  ini'd:  L.  188%  ch.  338;  L.  inM,  cb.  lUM.    In  eltKl  Bapt. 

I  274T.  Lesaer,  etc.,  to  nnkaswa  peraoK  to  be  paM  lat* 

Where  the  person  entitled  to  h  legacy  or  distributive  share  Is 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  tbe  treasury  of  the  State,  for  (he 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  b* 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  person  clsiming  to  bo  so  entitled,  and  uiKin  at  least 
fourteen  dnys*  notice  to  the  attorney -genera  I,  accompanied  ivith 
a  copy  of  the  jietition,  may  by  a  reference,  or  by  dlrectiuK  the 
trial  of  an  is«ue  by  n  jury,  or  otherwise.  Bscertain  the  rights  of 
the  persons  intiTCMied,  and  grant  an  order  directing  the  payment 
of  anv  monev.  which  appears  to  be  dne  to  the  clattnani,  but  wlth- 
oul  interest.'  and  ilediiiihig  all  I•^pen«es  incurred  by  the  Stnte 
with  respcrt  to  tbe  dci'eilent's  estate.  The  comptroller,  upon  the 
production  of  a  certified  copy  of  tbe  order.  mu«t  draw  hi?  warmi't 
upon  the  treiiKury.  for  Ihi-  nuiount  therein  directed  to  be  paid: 
which  must  be  paid  by  (be  State  treasurer,  to  tbe  person  entitled 
thereto. 
Id,.   I  SI,   sm'd;  I..  IBTT,  rt.  <M. 

I  XT4H.  Wben  legarr,  r-te.,  to  be  paid  to  eooaty  treaavrer. 

The  decree  must   also  dirpcl   the  executor  or  ailiiiinislrator  to 
pay  to  the  county  treauurer  a  lecacy  or  distributive  ahara,  wlileh 
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[■  not  paid  to  the  person  entitled  thereto,  at  the  expiration  at 
two  rears  from  the  tjme  when  the  decree  Is  made,  or  when  the 
tefcacr  or  difltribvtJTe  share  is  payable  by  the  terms  at  the  decree. 
The  money,  so  paid  to  the  connty  treasDrer.  can  be  paid  out  by 
him  only  by  the  apedal  direction  of  the  surrogate;  or  pannant 
to  the  Jndxnieiit  ol  a  coort  of  competent  jnrladictioa. 
Id.,  put  «(  I  BL 

T8Sh 


D,mi,.=db,  Google 


BDBEOQATES'  COUBTi 


Siaposition  of  ths  decedeiit'a  rakl  property,  for  the  pKyni«iit 
of  debt*  and  funeral  expense*.  DUtribution  of  th»  pn- 
ceeda. 

ibjfet  to  ihta  title. 
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27B«-BT.  RitHnlcd. 

STOS.  Surplus  moDFj  on  forcrloniie  tnd  other  uleo;  wlwD  plM  (o  iDrro- 

2TW.  Id.:  bow  dinrlbDted. 

IflOO.  Rcpfiled, 

aaol.  Rivlltutlon  for  lueli  aniiKque 

t  274ft.    [  Am'd,  IflfM.]     n'hat  propprtr  aBblvct  t*  thin  «ltlp. 

Real  property,  of  which  a  decMent  diod  seiied,  and  the  inlen>si 
of  a  det'Ptieul  in  real  property,  ht'ld  by  him  under  a  contra<-t  fi-r 
the  ptirehase  Iherinit,  made  either  with  him,  or  with  a  p(>rHi>u 
from  whiini  he  dt-rivfd  hix  ioterest.  may  be  disponed  o(.  fur 
the  pajiufiit  of  his  lii'bts  and  funeral  expenses,  or  fur  the  p:iy- 
mcnt  of  jiuli:ment  lirnii  pxixling  thereuii  at  his  death,  an  pt"" 
Bcribed  in  this  title;  <>xrM.'i)t  nhcre  it  la  devised,  eiprensly  chartcisl 
n-llh  the  pB.vmeril  of  ilcli'B  or  funeral  expenses,  or  Ih  ex(>mi>ie<l 
from  iery  and  "sle  by  virtue  of  an  excpufion,  as  prescribed  in  title 
second  of  chapter  thirteen  of  this  net.  The  eipression  "  funeral 
expi'tisi'ii."  an  used  in  tills  title,  includes  a  reasonable  charge  tor 
a  suitable  headstone. 

L.    ISM.   fh.   Tsn.      H.*   )  2TM.   .nbd.   4. 
'** 
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f   XTSO.    [Ajn'd,  1B»4.]      Petltlaa,  wh«n  Mid  br  whOM  prv 

At  any  time  within  three  years  aftec  lettirs  Wfre  Bret  duly 
KTBntrd  witbin  the  State,  upon  the  estate  o(  r  decedent,  an  exec- 
Dtor  or  adminiBtrator,  wliether  sole  or  joineil  in  the  letters  with 
anotber  other  than  a  teoiporarr  aduiinistratur,  or  a  pernon  hold- 
ing a  jndKinent  lieu  upon  decedent's  real  uruperty  at  the  time  or 
bin  death,  or  any  other  ereditur  of  the  decedent,  other  than  a 
creditor  by  a  mortgage,  which  is  a  lien  opon  the  decedent's  real 
property,  may  present  to  the  surrogale's  coart.  from  which  let- 
ters were  iexued.  a  written  petition,  duly  verified,  praying  for  a 
decree  directing  the  dispoHition  o(  the  decedent"*  real  property, 
or  interest  in  real  property,  specified  in  the  last  xection,  or  ^o 
much  thereof  aa  is  necesaary  Tor  the  piiyment  of  his  debIB  or 
riiiicral  expenses,  or,  it  so  decreed  as  nereinntter  provided,  for 
the  payment  of  any  ind^ment  lienii  exixting  upon  such  land,  or 
Home  [Portion  thereof,  at  decedent's  death,  by  the  mortgage,  lease 
or  HHie  at  pnbiir  or  private  sale  thereof;  ami  that  the  parties 
named  in  the  petition  and  all  other  necenaary  parties,  aa  pre- 
■'"  ■  '  't  the  HubBennent  sections  of  thia  title,  may  tie  cited  to 
—  —I. L  .  J u  —  ij  — (  [^  made. 


;  3TB1.    lAm'd,  1BST.]      Crrdltor'a  time  to  BVPlr  eitpuded 

The  time,  during  which  an  action  ia  pending  Id  a  court  of 
record,  between  n  creditor  and  an  eieculor  or  administrator  of 
the  eatate,  is  not  a  part  of  the  time  limited  in  the  laat  section,  fur 
presenting  a  pi'tition,  founded  upon  a  debt,  which  was  in  contro- 
vi'my  in  the  action;  if  the  creditor  has.  befun;  the  eipiration  of 
the  time  no  limited,  Bled  in  the  clerk's  nffieu  of  the  county  where 
the  real  properly  is  situatcil,  a  notice  iif  the  pendency  of  the  ac- 
tion: specifying  the  named  of  the  parties.  Ihe  object  of  the  action, 
ami.  If  the  creditor's  debt  is  made  the  foundation  of  a  countxr- 
cliiiin.  the  nature  of  the  con nteri'laim;  contain iog  a  description  of 
liie  ]iroi>erty  in  that  county  to  lie  affecteri  thereby;  and  Blatiug 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
ui-tion.  A  notice  so  Bled  must  be  recorded  and  inde:ied.  and  may 
lie  cancelled,  aa  prencrlbeil,  with  respect  to  the  notice  of  pen- 
dency of  an  action.  In  article  nine  of  title  first  of  cliapter  four- 
teen ol  this  act.  It  may  also  be  enncelled  in  like  rtianner,  or  a 
pjHi-ified  porliou  of  the  property  alTei'led  thereby,  may  be  dlft- 
<'harged  from  the  lieu  thereof,  by  the  order  of  the  court  in  which 
the  nctitiD  ia  pending,  made  upon  the  application  ot  a  person  hiiT> 
ing  an  interest  in  tue  real  property,  upon  notice  to  the  creditor, 
and  upon  such  terms  aa  justice  reiiuirca.  \^'heiiever  an  executor. 
admiDiHtrator  or  ereiiitor  of  a  dt'ceased  pcrNoii  shall  have  com- 
men<-ed.  or  shall  hereafter  commence,  an  action  in  any  court  of 
compeleul  jurisdiction  ot  thia  Stiile  for  the  purpose  of  setting 
aside  any  (muilulent  conveyance  of.  or  iiicumbniuce  upon,  any 
real  estate  of  such  deceased  person,  and  such  itctiun  sliall  have 
lieen  decided  in  favor  of  siicli  exccntor.  administrator  or  cred- 
itor, such  executor,  administrator  or  crcililor  may.  at  any  time 
within  three  years  after  the  final  determination  of  •such  action, 
have  and  nip'nlnin  an  action  or  prucecllng  against  the  proper 
parties,  in  any  court  of  competent  jurisdiction  of  tliis  State,  Vor 
a  sale  of  such  real  estate,  and  for  a  diNlrlbutinn  of  the  proceeds 
of  anch  real  oatate  among  the  creditors  ol  such  deceased  penoB. 

so  7SE 
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entitled  to  the  same  U  mmy  be  directed  bj  tbe 


I  S7BZ.  [An'd.  18»4.)      Contnita  of  vrttttoa. 

The  petition  must  set  forth  the  fDlIowtng  matters,  an  nearlr  ■■ 
the  petitioaer  can,  upon  diligeat  inquiry,  ascertaia  them: 

I.  [ABi'd.  1»04.1  The  amount  uf  the  unpaid  debts  and  fu- 
neral fipenaeii  of  the  decedent  and  that  the  personal  estate  is  in- 
adequate toe  the  payment  thereof. 


2.  A  genera]  description  of  all  the  decedeDt's  real  |>ropert7,  and 
intereat  In  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  ia  this  title;  a  stateraenC  of  the  ralne  of 
each  diatinet  parcel;  whether  it  is  improved  or  not;  whether  it 
ia  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant: 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  together  wltli 
a  statement  of  the  amount  due  or  claimed  to  he  due  thereon. 
Where  the  petition  describes  an  interest  In  real  proiMTty,  speci- 
fied la  section  two  thonsand  seven  hundred  and  forty-nine  nf 
this  act.  the  value  of  the  interest  roust  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  sei-tiun.  rv- 
latins  to  the  real  proper^  to  which  the  interest  iiltaches. 

3.  The  names  of  the  husband  or  wife,  anil  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  e*ery  other  person  rIaiminB 
under  them,  or  either  of  them,  stating  who.  if  any,  are  infants: 
the  age  of  each  infant,  and  the  name  of  his  (ceneral  Riiardinii. 
if  any:  and  also,  if  the  petition  ia  presented  by  n  creditor  or  iniijt- 
ment  lienor,  the  name  of  each  executor  or  adniinistratur 

4.  If  the  petition  is  presented  by  an  executor  or  ndminii'trntiir. 
the  amonnt  of  peraonal  property  which  has  come  to  his  hnud'^ 
and  those  of  his  coexeculors  or  coadministrators,  if  any:  tiie 
appllcntion  thereof,  and  the  amount  which  may  yet  be  reaiizeil 
therefrom. 


I   3TSS.    [Axa'd,    I8»4.1      PHweadlava   wkere    aoMc   at  «k«- 

If,  upon  diligent  ln<inlry,  any  of  the  matters  required  to  be 
■et  forth,  as  prescribed  in  the  last  section,  cannot  be  asc^rtainnl 
by  the  petitioner,  that  fact  mnqt  be  shown  to  the  Barr<watp'a 
satisfaction,  and  the  snrro^ate  most,  thereupon,  Inqaire  into  the 
matter,  as  prescribed  in  srticle  first  of  title  second  of  this  chap- 
ter, if  the  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  be 
deems  necesssry  for  tLe  purpose  of  the  inquiry. 
L.  UK  lA.  IK. 

I  3TR4.    [Am'd,  1804.]      OMmUon  therenvoB. 

Where  the  surrogabi  is  satisfied  that  aU  the  facta,  apeclSed  in 
uis  last  sectlan  but  one,  have  been  ascertaiiied.  ••  bu  as  tbay 
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I  that  the 

pflid.  without  lesortinft  to  the  rcnl   iiropi^rt)-,   _.    .._ _   .    .. 

property,  he  must  isRiic  n  citation  ai'<'or<]iiif;  to  the  prnyer  of  the 
petition.  If,  upon  the  tticiiiiry,  it  niippHrti  to  thi-  Hiirrc){rate,  that 
any  heir  or  dpvisee,  or  person  clnlaiin!;  nii  iutprcni  in  the  propi'rty 
and«>r  an  heir  or  devisee,  ia  not  iianieii  in  the  potitiun,  the  eita- 
tiou  moat  also  be  directed  to  him.  I'nlewt  the  executor  or  ad- 
ministrator hax  caiiHeil  to  be  publixheil,  an  preHcritKil  by  law.  a 
notice  refiuirinn  creditors  to  present  their  ilnitns.  mid  the  time 
tor  the  [>renentation  thereof,  nnrsiinnt  to  the  notice,  has  elapsed, 
the  citation  mnst  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  ■•  well  aa  the  creditora  named. 
L.  iwt.  oh.  TV. 

]  3T56.  [Am'd,  ISfM,  IMM.I      Hearlaff. 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to 
hear  the  alleentionB  ami  proofs  of  the  parties,  A  creditor  of  tha 
decedent,  including  one  whose  I'laini  is  not  yet  due.  or  a  person 
faSTitiK  a  elaiiD  tor  nopald  funertil  e.ipeiises,  althiiush  not  nami-d 
in  the  citation,  may  appear  and  thus  make  himself  a  parly  to 
the  apeoial  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
Doder  «D  heir  or  deTisee,  of  the  projH'rty  In  queHtioD,  Bltbough 
not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid,  represented  us 
Fltsting  againet  the  decedent,  or  the  reasonableness  or  the  faneral 
expenses;  may  intprpoHe  any  defense  to  the  whole  or  any  part 
thereof:  and,  for  that  purp'>BP,  may  make  himsMf  a  party  to  the 
■pecial  proccediu)!.  The  admisaion  or  allowance  hy  the  executor 
or  administrator  of  a  claim  or  debt  of  any  creditor  attninst  the  de- 
cedent shall,  for  the  purpose  of  such  proceedintc,  be  deemed  an 
establishment  thereof,  nnless  objection  be  niade  thereto  by  n 
party  to  the  special  proceeding.  Where  aueli  a  defense  arises 
ander  the  statute  of  limitation,  an  act  or  admission  by  the  exec- 
ntor  or  administrator  does  not  prevent  the  running  of  the  statute, 
or  revive  the  debt,  so  as  to  affect,  in  any  manner,  the  real  prop- 
erly, or  interest  in  real  property  in  question,  or  to  permit  the 
creditor  to  participate  in  the  fund  arising  therefrom. 

L.iaM.Bta. 'ns;  L.  UM.cli  IW.    Id  edeot  Sept.  I,  igtM. 

I  X7B6.  [Am'd,  IMM,]     WhBt  viwof  DeovawiPy  for  •  arerrr. 

A  decree  directing  the  disp<)sition  o[  real  pronerty  or  of  an 
interest  in  real  property  can  be  made  only  where  after  due 
examination  the  following  facts  have  been  established  to  the 
satisfaction  of  the  .inrrogate. 

1.  That  the  proceedings  have  been  in  conformity  to  Ibis  title. 

2.  That  the  personal  estnte  of  the  de<'edent  is  iuHufBcient  for 
the  payment  of  his  delits  and  funeral  expense*. 

t.i«M,ah.W.  lBtf«o(S*pt.  l,i«W. 


D,mi,.=db,Goo'ile 
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;  ZTftT.    [An'd,  lOul.]      Derrre   Id  mortKBV',  leaar  or   btII. 

If  it  shall  app^Hr  tu  the  saCisfHction  of  the  surrogBte  that  111? 
personal  estatf  ot  the  dei'edt'iit  is  inaufficient  (oc'the  payment  of 
his  debts  and  (unt^ral  e^ipi'iiat-it,  the  atirrogate  hIirI!  make  a  de- 
•iree  empowering  the  esetiitor  or  administratoc  to  mortgage,  leaa* 
or  sell  the  whole  or  sudi  part  it  the  real  properly  or  interest  of 
the  decedent  in  real  prnperty  as  the  surrogate  shall  deom  neoen- 
sary  for  the  payment  thereof.  The  eurrogate  may  limit  the 
amount  to  he  sold  and  afterward  extenfi  the  power  to  other 
parcels  and  direct  the  order  ot  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  tor  the  purpose 
of  preserving  nil  the  rights  and  equities  of  the  parties  and  pre- 
venting SDy  Qnnei>eEBnry  disposition  of  sueh  real  property;  and 
may  limit  the  amount  to  he  raised  thereby.  The  decree  most 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them, 

2.  Properly  so  descended   which  has  been  sold  by   them. 

3.  Pmiierty  which  has  been  devised  which  has  not  been  Mrfd 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  Ihe  devisee. 
L.  IMM.cb  ISO.    InaffHtSfpt.  I,  IMI. 

(  STKS.  [Am'il.  1R&4,  1MM.1  Duty  al  nremtor  or  bAkIb- 
I ■Ira tar  to  orrntv  dj-prre  nflfr  HIIiik  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  property 
be  mortgaged,  leased  or  sold;  but  he  ninst  first  esecnte  and  file 
wilh  the  Kurrognto  his  bond,  with  two  or  uicire  sureties,  to  the 
people  of  the  state  in  a  penalty  fixed  by  the  surrogate  not  less 
than  tivii'e  the  sura  to  be  raised,  or  the  value  of  the  real  prop- 
erty, or  inlerest  in  real  property,  directed  to  be  sold.  The  bund 
must  be  conditioned  for  the  faithful  performance  of  the  duties  im-, 
posed  upon  the  prineipal  hy  the  decree  and  for  the  accounting 
by  the  principal  for  all  moneys  receiveil  by  hira  whenever  he  Is 
required  so  to  do  by  a  conrt  of  competent  jurisdiction. 

L.  MM,c1l.  73S;L.  1M,iJh.n«.    Id  effedt  3«pt.  ),  IW). 

4.1      ProeredlaSB  apoa   fallarc  tm 

. ..  _ itors  or  administrators,  if 

either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  erive,  or  lo  join  with  his  coeiecuturs  or  coadmin- 
istrators in  giving,  a  bond  as  prescribed  in  the  last  section,  tbe 
surrogate  may  direct  those  who  have  friven  the  bond  to  pt^iceed 
to  execute  the  decree,  Bnt  If  a  sole  executor  or  ndministrntor. 
or  all  the  exe<'utorH  or  administrators,  so  (ail,  anch  failure  shall 
be  deemed  ground  for  the  ri'vocntion  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  application  of  any  person  interested, 
revoke  anch  letters  and  grant  adminiatratloD  to  auch  person  ra- 
788 
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titled  aa  will  erecute  such  decree.  He  niay_  revoke  letters  »o 
granted  from  time  to  time,  aa  the  caae  requires,  to  obtain  the 
proper  eiecution  of  the  decree.  A  pertioii  lo  whom  letters  are  so 
granted  shall  hare  all  the  powers  uoder  the  decree  which  were 
given  to  the  executor  or  adminiBtrator  at  the  time  it  was  made; 
and  mast  i^iTe  the  bond  required  by  such  decree,  as  well  ms  the 
bond  required  to  be  given  upon  issuing  letters  to  him. 


I  27A0.  [An'd.  I88B,  1»04.}  BxvcatlOB  at  decree  not  «f- 
fested  b7  deatk,  «t  vetent. 

The  death,  removal,  or  disqualification,  before  the  complete 
execndon  of  a  decree,  of  all  the  execntors  or  admlnlatrators  does 
not  suspend  or  affect  the  execution  tlioreof;  but  the  successor  of 
the  person  who  has  died,  been  removed,  or  become  disqualified, 
mtiflt  proceed  to  complete  alt  unfinished  matters,  as  his  predecea- 
Bors  might  have  completed  the  same:  and  he  muEt  give  sueh 
•ecnrity  for  the  due  performance  of  hi*  daties  as  the  surrogate 
prescribes. 

I..18H,(Ift.l13!  L,  IMM.cb.'mi.    IB (ffecl Sept.  I.  IMI 

I  2761.  lAn'd,  1804,  t»04.]  esrct  of  deereej  BtKnaer  of 
vxeeatlns  iiBme,  applTlns  proeeeda  of  ■ale  and  BccaaiillnK 
for  ■«■■«. 

The  executor  or  administrator  roust  proceed  to  eiecute  the 
decree  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  effect,  as  if  he  were  acting  as  executor  of  the  decedent 
under  a  like  power  eonlHincd  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  real  prop- 
erty mortgaged,  teosed  or  sold  in  the  same  manner  as  if  he  had 
Acted  under  such  a  power  of  sale  contained  in  a  will  and  all  per- 
sons interested  in  the  execution  of  the  decree  shall  have  the  same 
reinodies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad.. 
ministrntor  were  acting  under  such  a  power.  The  executor  or 
administrator  may  account  for  such  proceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acts  under  such  decree 
and  shall  be  entitled  to  commissions  npon  the  settlement  of  his 
accounts  as  if  he  had  acted  nnder  such  a  power. 


I  2T«Z.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1,  1004. 
provided,  however,  (hat,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  tabes  effect,  all  sulisequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing:  and  to  that 
extent  said  sections  shall  be  considered  as  still  in  force.] 

PiirchBji«rs    lllle    not    affected    by 

Tbe  title  of  a  purchaser  In  frood  failb  at  a  sate  pursuant  to  h 
decree  made  as  prescribed  in  this  title  is  not,  nor  is  the  validity  of 
-      r  lease  made  as  prescribed  in  this  title,  in  *ny  way 
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tffprtpd.  where  a  petition  Wflu  prenpTitinJ  nnd  the  praper  persnoM 
wen-  rtiily  pitod  nnn  n  decrcp  BtithoriziiiK  b  mortmiBf,  leane  or  null' 
wan  ma'le  an  prcRcrihed  in  this  title,  by  any  imi^iainn,  error.  d<^ 
feet  or  IrreKularity  oeeurrinft  between  the  return  of  the  oitation 
tiiKl  the  mniiinK  of  the  decree,  exeept  bo  far  as  the  aame  would 
tilTef-t  the  title  of  a  purehaser  at  a  anle  made  purauant  to  the 
directions  contained  in  a  judgmeat  rendered  by  the  Bnpreme  court. 


I  274H.   [An'd,  ]8)M,  1(KM.)      AlIowmBne  as  bU 

If  a  ereditor  of  the  decedent  becomes  the  purchaser  of  an.v  of 
the  decipdent's  real  property,  the  Burroga.te  mar,  upon  bis  ain>li- 
CHtion,  direct  the  nmount  of  his  claim  to  be  allowed,  in  the  fmit 
iuHtance.  upon  the  piirchaHe  price;  and  such  purchaser  shall  onlr 
he  rentiire<!  to  pay  the  balauce  at  the  time  of  the  sale.  But,  in 
eane  the  prueeedi>  of  the  decedent's  real  pronerlj;  shall  be  insuffi- 
fient  to  BstiBfy  the  coBts  and  expenses  of  administratton  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchsBinK  cred- 
itor shall  be  alloved  and  credited,  upon  the  Judicial  settlement 
of  the  nccounta  of  the  executor  or  administrator,  only  the  amount 
he  may  be  entitled  to  receive  upon  hia  claim  and  snail  then  pay 
the   difference   between   tbe   nmount   OTisinally   allowed   and   the 


_ _   ._.    __    .-ntitled   to   receive.      In   cane   any   purchaiier  has 

credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  Belllement  of  the  Hccounta  of  the  executor  or 
ndinintRtrator  nor  until  he  shall  have  paid  the  entire  ■mount  re- 
(lulred  under  the  provisions  of  this  section. 

L.  leUiCb.  TSBi  L.  IHM.Cb,  TOO.    In  efffot  Sept.  1, 1MM. 
<  2709.  rAin'd,  18ft4,  lOM.]      Sale  to  be  refaiie«  If  boatf  be 

A  decree  empowei^np  an  executor  or  administrator  to  mort- 
irace.  lease  or  sell  shail  not  be  cranted  if  any  of  the  persons  in- 
terewti'd  in  the  estate  give  bonds  to  the  siirroEste  in  such  mim 
nnd  with  such  "suretieii  as  he  directs  and  spproves,  with  eon- 
dition  to  pay  all  the  debts.  IcKaries  and  expensea  of  administra- 
tion so  far  as  the  Boiids,  chattels,  riirhta  and  credits  of  the  de- 
censed  are  insuQIcicnt  therefor,  within  sticb  time  a*  the  surrofrnte 
may  direct. 


n  2r(«i-a77n.  fRoppnIod  by  L.  1904.  ch.  TBO.  In  efTect  Sept.  1. 
1IH>4.  provided,  however,  thnt,  In  cases  where  the  decree  fur  the 
<liM|ioMition  of  decedent's  real  property,  for  the  payment  of  debis 
and  funeral  expi-nscs  shall  have  been  entered  prior  to  the  time 
this  aet  fskes  effect,  all  suhsecinent  proceedings  shall  he  in  ac^ 
dirdsnce  with  the  provisions  of  the  statutes  then  existing:  and  to 
that  extent  said  sections  shall  be  considered  as  atlU  In  force.] 


I  2771.  Whml  credit  nli^wed  ODaale. 

The  anrrogate  may.  in  the  order  directing  the  execution  of  the 
decree,  or  In  a  Beparate  order  made  before  the  fwle,  allow  k  •>!•  to  ' 
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b«  made  upon  ■  credit,  not  exceeding  three  yean,  for  not  more 
than  three-fourths  of  the  purehaHe-money.  to  be  eeeured  by  tbe 
parchaser'a  bond,  and  hie  mortKBge  on  the  property  notd,  except 
where  the  iale  Is  that  o(  an  iotereet  nnrier  a  contract;  in  which 
case,  the  order  may  prescribe  the  tecnrity  to  be  given. 

H  am-am.  [Repealed  by  L.  19M,  eh.  7G0.  In  effect  Sept.  1, 
1904.  provided,  however,  that.  In  cases  where  the  decree  (or  the 
difiposltion  of  decedent's  real  property,  tor  the  payment  of  debts 
and  runeral  expeuBes  shall  have  been  entered  prior  to  the  time 
this  act  takes  clfect,  all  subsequent  proceedinKs  shall  be  Id  ac- 
cordance with  the  provisione  o(  the  statutes  then  eiistins;  and  to 
that  extent  aaid  Mctlons  shall  be  considered  aa  still  in  force.] 

f  XT74.   ^Ck*  wtt  to  parekaae. 

Ad  executor  or  admloUtrator  apon  tbe  estate,  a  freeholder  ap- 
pointed to  esecate  n  decree,  or  a  general  or  special  guardiao  ot 
an  infant,  who  haa  an  interest  In  any  of  the  real  property  to  be 
sold,  shall  not  directly,  or  indirectly,  purchase,  or  be.  or  at  any 
time  before  conGrnintion,  become  interested  in  a  purchase  at  the 
Mile;  except  that  a  guardinn  mny,  when  authorized  so  to  do  by 
the  order  of  tbe  surrogate,  purchase  in  bis  name  of  office  for  the 
benefit  of  his  ward.  A  violation  ot  this  section  renders  the  pur- 
chase void, 


H  XTTB-aTTA  (Repealed  by  L.  Ifl04,  ch.  7(10.  In  effect  Sept.  1, 
1004.  provided,  however,  that,  in  cases  where  the  decree  for  the 
diflposition  of  decedent'H  real  property,  for  the  payment  of  debts 
and  fanernl  expenses  shall  have  bi^en  entered  prior  to  tbe  time 
tlliH  act  takes  effect,  all  Bnbneiiiient  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  tbe  statutes  then  existing;  and  to 
that  extent  said  sections  sball  be  considered  ae  still  in  force.] 


f  XTTT.  Whpa  MaTfyanee  aot  M  ■>««(  parekasep  mr 
■avrtKace*  frosa  heir.  ete. 

A  conveyauce  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  parchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
anlrsB  letters  testamentary  or  letters  of  administratlan,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  coart  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
wIthiD  four  years  aftar  his  death. 


HS7TS-fi78J.  [Rapealed  by  L.  1004,  ch.  760.  In  effect  Sept.  1, 
1004,  provided,  however,  that.  In  cases  where  the  decree  (or  t^e 
disposition  o(  decedent's  real  property,  (or  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  ot  tbe  statutes  then  existing;  and 
to  that  axtwt  said  sections  shall  be  cQOsldered  u  «U1  in  force. 
TM 
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I  27S2.  CvntrKct  tor  landai  eSeet  of  eonv»raiice  of  de> 
oedent^B  Intervulp 

A  coaveyuDce  of  the  decedent's  Interest  in  all  the  real  propertj-. 
hell]  by  bim  under  a  contract  for  the  purchase  thereof  operates  as 
an  asBlgDmetit  o(  the  contract  to  th<*  purchaser;  and  rests  in  him. 
his  heire  and  aBslRus,  all  the  rltrht,  title,  aud  interest  of  all  the 

fiersona  entitled,  at  the  time  of  the  sale,  in  and  to  the  dec«deDt> 
Dterest  in  the  real  property. 

f  2TRS.  Id.i.  *IIrrl  of  co»v*y«.iioe  of  papt. 

A  conTeyBDce  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  trsnsfeTB  to  the  pnr- 
ehaser  all  the  decedent's  riebt,  title,  and  interest  in  and  to  the 
part  80  sold;  and  all  rij^tn,  which  wonld  be  acquired  thereto,  by 
the  eiecutor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for.  pursuant  to  the  con- 
tract. Upon  fully  complying  with  the  contract,  the  porchaser  hds 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  riflht  to  enforce  performance,  vith  re- 
spect to  the  residue,  as  the  decedent  wonld  have  had,  if  he  wa» 
lIvinK.  Any  title  acquired  by  the  executor  or  administrator,  ot 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  in- 
teresti  aubject  to  the  dower  of  the  widow,  If  any. 

I  XT84.  [Repealed  by  L.  190J,  ch.  7S0.  In  effect  Sept.  1,  1901. 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedintcs  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  that 
'     s  ahall  be  considered  as  still  in  force.] 


t    2785.    PBP0kBB«  .     .     _      _  .       __      

likPltl«B,  cto.i  prvavBiptlaii.  irhere  re«ftrdj>  fe^ve  bePB  r«- 

Where  the  recorda  of  the  surrogate's  court  have  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  Bume  or  another  county,  and  twenty-Sve  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribtid  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  procttedinx 
muxt  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

II  >?m-3T»T.  [Repealed  by  L.  19W,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
dlpipoBition  of  decedent's  real  property,  for  the  payinent  of  debts 
and  funeral  expenses  shall  have  been  entered  prioc  to  the  time 
this  act  takes  effect,  all  subsequent  proceeilings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent. said  sections  shall  be  considered  as  Mil)  in  fime.] 
7»a 


..'Ic 
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}  STOft.  [Ajn'd,  IMMI.I  SBrplmi  moner  on  fore«loiiBr«  sad 
utkrr  ulriii  nhrn  paid  to  ■urroKatr. 

Where  real  property,  or  aa.  interest  in  real  property,  liable  to 
be  dispiMed  ot  as  prPHoribml  iu  tliis  title,  is  sold,  in  an  action  or  a 
epeeial  proceeding,  Kpecified  in  the  last  seelion,  to  Batisfy  a  mort- 
KBEc  or  other  lien  thereupon,  which  accrued  during  the  decedent's 
lire-time;  aod  letters  testamentary  or  letters  of  adminiRtrntlon, 
upon  the  decedent's  estate,  were,  witliln  (our  years  before  the  sale, 
issued  from  a  surrotfute's  court  of  the  State,  baring  jnriediction  to 
IcrnDt  them;  the  surplus  money  must  hu  paid  into  the  surrogate'a 
i-ourt  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twentyfive  hundred  and  thirty-seven  of  this  code,  and  the 
receipt  of  the  county  treaanrers  shall  be  a  sufficient  discbarge  to 
tbp  l>erson  paying  anch  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  In  a  Judgment  or  order,  the  surplus  re- 
msiDing  after  pnyment  of  al!  the  liens  upon  the  property,  charge- 
alile  iip<in  the  proceeds,  which  existed  at  the  time  ot  the  de- 
(fvlent's  death,  must  be  so  paid.  If  the  sale  was  made  is  any 
other  manner,  the  surplus  eiiceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  (he  eoHts  and  ex|>enses.  must,  within  thirty 
(lays  after  the  receipt  ot  the  money  from  which  It  accruea,  ba 
Ro  paid  over  by  the  person  receiving  that  money. 

L.  I8H.  ch.  ase.    Bet  I  MOS.     3«  lUo  Bale  01. 


I  27DO.  lAm'd,  IWll,  ie»t.1      Id.|  how  dlntrlbatcd. 

Where  money  is  paid  into  a  Hiirroeatc's  court,  as  prescribed  'n 
the  last  sectioti,  and  a  petition  for  the  disposition  of  property,  as 
I'reiii'ribed  In  this  title,  is  pending  before  him;  or  is  presented  at 
Hii.v  time  before  the  distributi<in  of  the  money;  the  decree  mny 
■■rovide  that  the  nione.v  be  pBi<l  to  the  executor  or  administrator 
til  he  applied  by  him  aa  it  it  was  the  proceeds  of  the  decedent's 
r<>aJ  property,  sold  pursuant  to  the  decree.  If  such  a.  petition  is 
not  peiidiiig  or  presented,  or  if  a  decrii>  for  the  disposition  of  the 
■Ineileiit's  properly  la  not  made  thereupon,  a  verified  petition, 
praying  for  a  dei'ree,  directing  the  distribution  of  the  money 
anionK  the  persons  entitled  thereto,  mny  he  presented  by  any  of 
those  persons.  Kach  person,  who  would  tte  entitled  to  shai«  in 
the  distril>ution  of  the  proceeds  ot  a  sale,  must  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  Service  of  the 
citation  may  be  made  upon  all  the  persona  designated  therein,  by 
publishing  (he  same  in  two  newspapers  designated  as  prescribed 
ID  article  first  of  litle  second  of  this  chapter,  at  least  once  in 
each  of  the  tour  successive  weeks  immedialcly  preceding  the  re- 
'   ~  thereof,  except  that  personal  service  must  be  made  upon 


the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
upon  every  other  person  dniniing  under  them,  or  cither  of  them 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estali- 
lisbedL  and  a  decree  for  distribution  must  be  made. 

beSecitapt.  1,  Dot. 


tsaoo.  [Repealed  by  L.  1904.  cb.  ".W.  In  efTecl  Sept.  1.  1904, 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debta  and 
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funeral  expenira  shall  have  been  enteri^d  priur  to  the  timo  ihi« 
itct  takes  effect,  all  Babsequeol:  proce^diiiRB  sbnll  be  in  acpordant-p 
with  tbe  prorisions  of  the  stntutea  Ibrn  exUtlUfi;  ax)  to  that 
extent  Bald  sections  shall  be  considered  as  still  in  force.] 
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RratltntlOB  for  a 


Where  a  deeree  has  been  made  Cor  the  application  of  tbe  pro- 
cecde  of  real  property  to  the  payment  of  tbe  deeedeat's  debts,  ot 
fiinersl  expenses  as  prescribed  in  Ibis  litle.  irnd  assetB,  which 
should  hare  been  applied  thereto,  are  afterwards  discovered;  ur. 
for  any  other  reaiioD.  money  or  other  personal  property  of  the 
decedent  which  should  have  been  applied  thereto,  arrerwards 
eonies  to  the  hands  of  the  executor,  administratof,  legatee  or 
next  ot  kin.  the  heir,  deviRee  or  other  person  afttcrieTea  maf  awia- 
tain  an  action  to  procure  reliiibursemeDt  therefrom. 
b.UM.tfi.miL.IWt.ah.lOO.   InellwIBspt.  I.  im. 


D,mi,.=db,Gooylc 


1.6  TESTAMENTARY  TRUSTEE.  §§38 

TITLB  VI. 

ProviaionB  relating  to  a  teBtftmentary  trustee. 


;   pTQCWllQffB   upon   retni 


2S(«.  Proccedlogi  niioD  nluni  of  clUtlon. 

3X10.  JadlcUl   MtUeoieDt  on   petlUoD   a(   tnin». 

sen.  (;ertsJD  pTDvUlons  of  title  fourtli  made  ipplluble. 

2813!  EBMt  of  decree.  ' 


2830.  AppllMtkia  at  this  tlUi. 

(    Z802.   [Am'd,     1B8S.1    IntemedlKtc     Mieaaiitlmvi     whea 

Any  trustee  created  by  any  lart  will  aod  teatament,  or  »p- 
iM>iDted  by  any  competent  auliority  to  eiccute  any  traat  created 
liy  Buch  laet  will  and  teBtanient,  may  at  any  time  file  an  Interme- 
•lialo  account,  and  may  also  annually  render  and  finally  judicially 
M^ltle  biB  accounts  before  the  Burrosate  of  the  county  having-  jurit- 
dictlOD  of  the  estate  or  tmst,  in  the  manner  provided  by  law  for 
the  final  Judiclnl  aettiement  ot  the  accounts  of  executora  and  ad- 
min let  ra  tors,  and  may  for  thnt  purpose  obtain  and  serve  in  the 
sttDie  manner  the  noceasary  citations  requiriuR  all  persons  inter- 
psted  to  attend  aueb  final  settlement;  and  the  decree  of  the  aor- 
rufcnte  on  such  final  Eettlcment  may  be  appealed  Ifrom  in  the 
lunnner  provided  for  an  appeal  from  a  decree  of  a  surroBate's 
4i>art  on  the  final  settlement  of  the  accounts  of  an  eiecutor  or 
iidtnlniBtrator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
|M>sl:  in  all  such  annual  accountings  of  such  trustees,  the  snrro- 
cnte  before  irhom  such  nccountlng  may  be  had  shall  allow  to 
the  trnatee  or  trustees  the  samo  compensation  for  bis  or  their 
HPrrlceB,  by  way  ot  commlHsion,  as  are  allowed  by  law  to  exeoti- 
tora  anil  administrators,  besides  their  just  and  reasonable  ei- 
penses  therein;  and  also  the  additional  allowance  provided  for  ia 
aection  twenty-Sve  hundred  and  aiity-two  of  this  act;  (he  decree 
of  the  suTTOBSte  on  such  final  annual  settlement  of  (in  account  pro- 
vided for  in  this  section,  of  the  final  determination,  decree  or 
Jndiraient  of  the  oppellate  tribunal  in  case  of  appeal,  shall  have  the 
•ame  force  and  effect  as  the  decree  or  judjrment  of  any  other  court 
of  competent  juriadiction  on  the  Rnnl  settlement  ot  poeh  aceonnts, 
and  of  the  matters  relatluK  to  aneh  trust  which  shall  have  been 
eiiibmced  in  such  accounts,  or  litigated  or  determined  on  such 
■ettlement. 

Bw»d  on  T..  IRM,  ch,  116  (fl  Gdm.  TOO),  nnd  L.  IHeT,  cH.  TB2.  |  1  (T  EOm. 
1«T):    L,    1871,    ch.   *e2   19   Bdm.   M);    L.    188S.    cb.    BIS. 

I  aOO>.   ia<l  -when  oompnlaory* 

Upon  the  petition  of  a  person  interested,  absolutely  or  contln- 
Kcntty,  in  the  estate  or  fund  in  the  bands  of  a  testamentary  tnw 
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tee,  or  in  the  application  thereof,  or  oC  the  iucome  or  other  pn- 
ceeds  thereof,  tbe  Burrosate  maj,  in  hit  dtscri'liuu,  niskc,  bE  auj 
time,  an  order  requiring  a  teKlameDtary  truetee  to  render  an  inter- 
mtdlate  account. 

Basetl  on  L.  1864,  rb.  IIG  (B  Bdui.  700).  ud  L.  IWT,  eb.  783.  I  I  (T  EdM. 
lOTJ;   L.  IHTl,  cU.  483  m  Rdm.  Si):  L.   IttW,  cb.  618. 

I  XS04.  PetttlDB  to  conpel  pKynvat  of  debt,  leKmttr,  «(«• 
Where  a  ptrson  in  entitlrd  by  the  tentia  of  Ibe  ivill  to  the  pay- 
ment of  money,  or  the  delivery  of  persoDHl  property  by  a  testa- 
meiitary  truetee,  be  may  present  to  the  surrosatea  court  a  writteo 
pttitiou,  duly  verified,  aetling  forth  the  facts  which  euiiile  bim  to 
the  payment  or  delivery,  and  praying  for  a.  decree,  directlug  pay- 
ment or  delivery  BccordlQBly;  and  that  the  testnnn'ntnry  tfuatee 
may  be  cited  to  show  caune  why  such  a  decree  ahotild  not  be  made. 
If  the  petitioner  is  ho  entitled,  only  upon  the  happening  of  a  OOD- 
tinfcency,  or  after  the  expiration  of  a  certain  time,  be  must 
show  in  hiB  petition  that  hi  a  right  to  the  money  or  other  protierty 
has  become  absolute.  Upon  the  preeentatlon  of  the  petition,  tbe 
aurrogate  must  isaue  a  citation  accordingly. 

Id. 

I  SHOD.   M.|  prooeedlnra  nvon  retan   of  eltBttaa. 

Upon  the  return  ot  a  citation,  isBUed  aa  prescribed  In  the  last 
section,  if  the  testamentary  trustee  tiles  a  written  anan'er,  duly 
veriHed,  setting  forth  facts,  ivhlch  show  that  it  is  doabtfoi. 
tvliether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
lo  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  miiEt  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  reqnire  the  testa- 
mentary trustee,  who  ia  nnnbie  to  deliver  personal  property,  to 
which  the  petitioner  ia  entitled,  to  pay  the  value  thereof. 

Id. 

I  XSOtl.   Id. I  «tlirr  persons  lutereslcd  to  be   i-Krd. 

Where  it  appears,  upon  the  presentation  of  a  petition  aa  pre- 
sorlliod  in  the  last  section  but  one.  that  a  decree  made  pnrsnant 
to  the  prayer  (lierei)f.  might  affect  the  rigbta  of  other  persons  with 
respect  to  the  estate  or  fund  held  by  the  tpstumenlnry  trustee, 
the  citation  must  also  be  directed  to  thoae  persons.  Where  that 
fact  apjiears,  u)>on  the  return  of  the  citation,  or  upon  the  hearing, 
and  it  also  a|i|H>nrs  presumptively  that  the  petitioner  is  entitled  to 
a  deen-e.  nil  the  persons,  whose  rights  may  be  so  affected,  must 
be  brought  in  by  supplemental  citation  before  a  decree  la  made. 

I  2R07.   \Vlien  snrroicnte  niir  eonpel  indicia.!  settlemeBt. 

In  eithT  nf  the  following  i-iino'i.  (he  surrogate's  conrt  may,  from 
lime  to  time,  compel  a  judicial  sctlloment  of  the  account  of  a  te*- 

1.  Where  one  yenr  liiis  espired  since  the  will  was  admitted  to 

2.  Where  the  lrns(.>e  has  been  removed,  or,  for  nny  other  rea- 
son, his  powers  have  censed. 

3.  Where  the  trusts,  or  one  or  more  distinct  nnd  separate  trusts, 
created  by  the  t^rms  o(  the  will,  have  been  executed,  or  are  read? 
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to  be  executed;  bo  tbat  tbi^  persons  beDeficinlly  interested  are,  bf 
the  terms  of  the  will,  or  by  operutiou  of  law,  eaiitled  to  receive 
any  moDer  or  other  persoual  property  from  the  truitee, 

I  aSOS.  Who  mar  >PPlr  tkerefor. 

A  petition,  praying  (or  n  jndicinl  aettlement,  na  proscribed  in 
tho  last  section,  and  that  the  testnmentiiry  truaiee  ma;  be  cited 
to  show  cause,  n-by  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  persou  beneficially  intercsti^d  in  the 
eiecntioD  of  any  of  the  trusts;  or  by  any  petsou  iu  behalf  oC  an 
infant  so  beneticiiilly 'interetled;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  Eiven  as  prescribed  In  this  title,  or  by. 
the  legal  represi'titallTe  of  such  a  surety.  Upon  the  presentation 
of  the  petiiioii.  the  BurroKate  must  issue  a  clialioa  accnrdinsly, 
unless  the  account  of  the  teatamentary  trustee  has  beeu  judi- 
cially settled,  witliin  a  year  before  the  petltiou  is  presented;  ir 
which  case,  the  purrogale  may.  iu  bis  discretion,  t  '  '~'' 
decline  to  entertain,  the  petition. 

1  S800.  ProccediBKB  apa>  retam  ot  elt«tlon. 

I   aSlO.  JndlelKl   aettlcneal   »n  »e(ltlon  or  (roatee. 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  truslH,  or  one  or  more  distinct  and  separate  trusta, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 
petition,  duly  verified,  setlinx  forth  the  factti.  and  praying  tbat 
his  account  may  be  jtidiciiiUy  geiileii;  and  that  ai!  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  ternjs  of  the 
will,  or  by  operation  of  law,  lo  shure  in  the  fund,  or  in  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
inmr,  may  be  cited  to  attend  the  setlh'meut.  Thereiipou  the 
rate  must  issQe  a  citatiou  accordingly.  Sections  2729,  2730, 
iSl  of  tbia  act  apply  to  the  proceedings  upon  the  return  of 

.tion,  issued  aa  prescrilied  in  this  section,  and  to  the  teela- 

mentary  trustee  whose  account  is  to  bi'  eetlled.  Any  person, 
aitbougb  not  Darned  in  the  citatiou,  who  Is  benoficiaUy  intcreHted 
in  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  in  the  appliealioii  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  enlilleil  to  appear  upon  the 
hearing,  and  thus  maiie  himself  a  party  lo  the  special  proceeding. 

'     1    2S11.  Certala    provlnlona    at    title    fonrth    made    ap- 

Bections  2734  to  2737.  both  inclusive,  sections  27.se  to  2741. 
both  incluxlTe,  and  sections  2T4R,  2744,  and  2T4C  of  this  net, 
apply  to  and  regulate  the  like  matters,  where  a  teslamentnrj 
trustee  accounts,  as  presrribi-d  in  this  title:  except  as  otherwise 
proscribed  in  the  next  two  spctions.  To  each  nccount,  filed  ns 
prescribed  in  this  title,  mnst  be  nrnexed  nn  ntlidavit,  in  the  form 
prescribed  in  section  27,^1  of  IhiH  net.  for  the  nffidnTit  to  be 
annexed  (o  the  account  of  nn  eiccnlor  or  ndrainlstratnrr  except 
that  the  expression,  "the  iriisfs  created  by  the  will",  with 
•Dch  other  desciiptkm  of  (he  trust,  as  is  necessary  to  identify 


r^iti 
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Upon  B  judicial  settleinent  of  the  account  of  a  teatamentsiT 
truBtee,  a  controvera;  which  Brisea,  respecting  the  tight  of  a 
partr  to  Bhfire  in  the  money  or  other  persona!  property  to  be 
paid,  distributed,  or  delivered  oTer,  mtiBt  be  determined  in  the 
eame  manner  as  other  issupB  are  determined.  If  such  a  con- 
troTers;  remains  undetermined,  after  the  determination  of  all 
other  Questions  upon  which  the'distritiutiou  of  the  fund,  or  the 
deliTeiT  of  the  personal  property  depends,  ihc  decree  mast  direct 
that  a  sum,  8uffi(.'ient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  Is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  In  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited 
In  a  safe  bank  or  trust  company,  subject  to  uie  surrogate's 
order,  for  the  purpose  of  beinx  applied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  settled;  and  that  so  much 
thereof,  ai  Is  not  needed  for  that  purpose,  be  afterwards  dia- 
trlbuted  according  to  law. 

I  SS18.   BBect  at  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  oi 
a  testamentary  trustee,  as  prescrlbied  in  this  title,  or  the  judgment 
rendered  upon  nn  appeni  from  such  a  decree,  hat  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
each  parly  who  was  duly  cited  or  appeared,  and  every  person 
who  wonld  be  bound  by  such  a  judgment,  rendered  in  an  at^on 
between  the  same  parties. 

L.  ISee.  ch.  IID  (t  Edm.  TOO). 

{  aS14.  ReslVBatlOB    of  tmst. 

A  festamenthry  trustee  ma^,  at  any  time,  present  to  the  surro- 
gate's court  n.  written  petition,  duly  Terified.  praying  that  his 
account  may  be  judicially  settled;  that  a  decree  may  tfaereapon 
be  made,  Allowing  him  to  resign  his  trust,  and  discharging  him 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
(jr  contingently,  by  the  terms  of  the  will  or  by  operation  of  law, 
to  ::hare  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petltloB 
mitHt  set  forth  tlie  facts  upon  which  the  application  Is  founded: 
and  it  must,  in  nil  other  renpects,  conform  to  a  petltloa  presented 
for  n  judirinl  settlement  of  the  account  of  a  testamenta^  trnatee. 
as  prescribed  in  this  title.  The  surrogate  may,  tu  his  dtscretiMi, 
entertain  or  decline  to  entertain  the  petition.  If  be  entertains 
it,  the  proceedings  must  be,  in  all  respects,  the  same  aa  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account, 
except  that,  upon  the  henring.  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition:  and.  if  he  determines  that  they  exist,  he  must  make 
an  order  accordingly,  nnd  nllnwing  the  petitioner  to  acconnt, 
for  the  purpose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  mon<^  belonging  to  the  tmat. 
and  delivering  all  books,  papers,  and  other  propertT  of  the  bnat. 
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In  his  hands,  either  into  tbe  sorroeate's  court,  or  as  (be  snrro 
KBte  directa,  n  decree  may  be  made,  accepting  his  reaiguBtion 
and  discharging  him  accordingly. 


I  3810.  PetltloB  fop  BceBFltr  fi-om  tei>t«a>eBt>r7  t 

Any  person,  beneficiall;  interested  in  the  eiecntion  of  the 
trust,  may  nreseiit  to  the  surrogate's  court  a  written  petition, 
duly  Teri&cd,  setting  forth,  either  upon  his  knonli'dge,  or  ui)on 
his  information  and  belief,  any  fact,  respecting  a,  testamentaiy 
trnstee,  the  existence  of  nhich,  if  it  was  interposed  ns  nn  ob- 
-^^tftion  to .  granting  letters  testamentary  to  a  person  named 
Ii  executor  in  a  will,  would  make  it  necessary  for  such  a  person 
»  give  secarity,  In  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  teBtnmentary  triiBlee  to  give 
security  for  tbe  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
tTpon  the  presentation  of  such  a  petition,  the  surrogate  must 
isBUe  a  citation  accordingly.  Upon  the  return  of  the  citation, 
&  decree,  requiring  the  testamentary  trustee  to  gire  such  security, 

may  be  made,  in  a  case  where  a  person  so  named  as  e ' — 

can  entitle  himself  to  letters  testamentary,  only  by  giving 
bat  not  otherwise. 

f   9818.   fleoorltrt   bow    slTea. 

The  security,  given  as  prescribed  in  the  last  section,  n 
a  bond  to  the  same  effect,  and  in  the  same  form,  hb  an  en  . 
bond.  Each  provision  of  this  chapter,  applicable  to  the  bond 
ot  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  includlog  the  release  of  the 
enreties,  and  the  giving  of  a  new  bond,  apply  to  the  bond  so 
glTen,  and  to  the  parties  thereto. 

I   38IT.  BeuaoTBl    ot   tcstanrntiirr   tFnatre. 

In  either  of  the  Tollowing  cases,  a  person  beneficially  interested 
in,  the  eiecntion  of  the  trust,  may  present  to  the  anrrogate's 
court  a  written  petition,  duly  verifieJ,  setting  forth  the  facts, 
and  praying  for  a  decree  removing  a  testamecitary  trustee  from 
hia  trust;  snd  that  he  may  be  cited  to  show  cause,  why  v  ch  a 
d«cree  should  not  be  mode: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tantentary  would  not  be  Issued  lo  him.  by  reason  ot  his  pprsonal 
diaqaalification   or  Incompetencr. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  money  or  other  properly  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law.  or  otherwise  Improvi- 
dently  managed  or  iniored  the  property  cotomttted  lo  hia  charge. 
or  by  reason  of  other  misconduct  in  the  execution  of  hia  trust. 
or  dishonesty,  drunitenness,  improvidence,  or  want  of  under- 
vtandiag,  he  is  unQt  for  the  due  execution  of  his  trust, 

S.  Where  he  has  failed  to  give  n  bond,  as  required  hy  a  decree, 
made  as  prescribed  in  the  Inst  two  nerfions;  or  has  wilfully 
refused,  or  without  good  cause  neglected,  to  obey  a  direction' 
ot  the  sorrwtate,  contained  in  any  olher  decree,  or  in  an  ordw, 
made  as  prescribed  in  this  title:  or  any  provision  of  Un,  Tflbtinc 
to  tbe  diMfaarge  of  his  duty. 
sa.a.m.A.1.17- 
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t  ZHIM.    lAm'd,  18H4,  100.1.)      AppolntinFnl  at  mirprHOP. 

Whpii  a  pprwin  iiam^  in  o  will  an  solo  tfatainpntary  trustee 
dit^  prior  tu  111?  prubiiro  of  tho  vill,  or  by  an  ioRtruiupDt  in 
n-riliiiK  rfTiouiid-N  hix  appointmi^Dt,  or  whrn.  a  Hale  IMilainputar]- 
friis((*  dii-«,  or  bennnea  a  lunalk-.  or  ia  by  a  detree  of  the  sur- 
roxate'n  court  removed  or  allowed  to  reidiEi),  and  the  trust  has 
not  been  fully  fxpcuted,  the  eame  t-ourt  may  appoint  his  suc- 
I'csKor.  iiiilpim  such  an  appointment  n'onld  coutravpoe  tbe  exprti<s 
tontiH  of  till!  will.  Where  one  of  two  <ir  more  pprscms  unioeJ 
In  n  wilt  as  tt'Ntamtmtary  trustees  dies  jirior  to  the  lirtihnle  >il 
llii'  will,  or  liy  an  instrument  in  writiuK,  renountvs  bin  or  thi'ir 
oppointment,  or  where  one  ot  two  or  more  testamentiry  trustees 
dii's  ur  bcionii'H  a  luuatic.  or  In  liy  a  decree  of  the  surt'iRBif's 
iiiurt  rpiuovi'd  or  allon-ed  to  rpsitm.  a  HQci'ei'K>r  shall  not  h' 
npjioiiitPii,  except  where  mich  appiiinttncnt  U  ueeeiwary  in  orili-r 
to  ofimply  with  the  expresa  terms  of  the  wlH,  or  unless  the  nanii' 
court,  or  the  Hupreme  court,  shall  Ite  of  the  opiuion  thai  111-- 
appuiiitment  of  a  successor  would  be  for  the  benefit  of  the  eewloi 
.|iie  trust.  t'nlcHS  nnd  until  a  Buc<v«8or  is  appo)nte<l  the  remain- 
ing trustee  or  trustees  uiay  prcn-eed  and  execute  Ihe  trust  «k 
fully  as  if  such  trustee  lor  trustecsl  had  not  died,  renounced. 
l>ecome  a  lunatic.  Imh'u  removeit  or  rexixned.  Where  a  decrei- 
rciuovinK  a  trustee  or  discharKiuK  him  upon  his  rexitEnatim  doe* 
iiiit  desitcnate  his  Huc<'eKKor,  or  the  |>erNon  desiicnated  therein  iloei 
not  <inalify.  the  successor  must  be  appointed  and  must  qnalify 
in  the  manner  prescribed  by  law  for  tlie  appointment  and  qiiali- 
ticiition  nf  an  administrator  with  the  will  annexed. 

t  2Nin.  ProeeedlnK'  wltrrr  teManeatBrr  tnmtrr  In  ■■«• 
e^ecDtor  or  aalmlnlatrntop. 

Where  tlie  snnie  person  in  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  nn  administrator  upon  the  same  p«tRte. 
proceedincH  taken  by  or  afiainst  him,  as  prescribed  in  this  tille. 
rill  not  :iffect  Piim  as  esi'cutor  or  admin  1st rn tor,  or  the  emlitor' 
ot.  <ir  piTsons  Inli'resleii  in,  the  general  estate,  except  in  one  of 

he  nreseiits  a 

bis  letters.         .....      .    _  .  ...  

ui>ou   slmwiiiK  wliicli   he   would   Iw   allowed   to   ri'siien   i. 

nientary  trustee;  nnd  niny  thereupon  pray  for  a  dei-ree  allowini 
him  so  to  ri'siicn,  and  for  a  citation  aceurdinfcly, 

2.  Where  a  person  presents  n  petition,  praying  for  the  revoca- 
tion nf  letters  issuiil  to  an  executor  or  ndministrntur:  nnd  any 
of  the  fa<'t8  wt  forth  In  the  iietition  are  made,  by  the  provisions 
of  this  title,  sufficient  to  entitle  the  same  person  to  present  a 
petifiim,  praying  fiir  the  removal  of  a  testamentary  truatee:  the 
petitioner  may  pray  for  a  decree.  remopinK  the  person  complained 
of  in  both  cnpacillea,  and  for  a  citation  accordingly. 

In  either  ciise,   pro ilinjis  upon  the  petition   for  the   resitcu- 

tion  or  removni.  ns  the  case  requires,  of  the  testamentary  trastee. 
and  for  the  judicial  settlement  ot  his  account,  may  be  taken,  at 
jin-scrilied  in  this  title,  in  connection  with,  or  separately  froni. 
the  like  proceedings  upon  Ihe  petition  for  the  revncBtion  of  the 
letters.  SH  the  snrrojtati'  direcls. 

i  ansn.  Aiiplleattnn  nf  thin  title. 

The  proTisions  cif  this  title  apply  to  a  trust  created  by  the  will 
of  a  resident  of  the  Stale,  or  relntinu  to  real  property,  sltotted 
within  tho  Stale,  without  rcBord  to  the  residence  of  the  tmBlcc, 
or  the  time  of  the  execution  of  the  will. 
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TITLE  VII. 

ProTJaioiu  relating  to  k  gnarduui. 

AtUeit  1.  AppolDlmenl,  resKtTHl.  ind  nslfiiatloD  or  i  ftnmnX  nurdUB. 

3.  8ui>ett;*loD  ud  coatrol  at  ■  gBDvnl  guinUis.    Satuament  •!  Ul 

S.  OunUiDi  >ppolat«l  br   will  oc  deed. 
ARTICLE  PIRST. 

Appointtnetit,  removal,  and  rttignation  of  a  general  guardian 


t  nudti   toOTtMIl. 


SH.'M,   SngjipiiBlDn  oC  guirdtan;   rfTect  tbereof. 
2$3S.  Apiillcntlor  by  gunrdlin  (or  reKwuthtn  i 
2838.   ProTMdlnji    tbereupon.    _        _ 

a«38'  Ap'pHoi't^loS'for'inc 
ZB39.  Ptwenllliei    Iliereni 

WAi.  AppUCBtloD  Of  tbe  U>t  Kction  to  former  guardlana. 

I  2821.  Poirer  of  court  to  appalat  yaardlau. 

The  aurrogate'B  court  bas  the  like  power  and  authority  to  ap- 
point a  {renernl  gaordian,  ot  the  persoD  or  of  the  property,  or 
both.  o[  an  Infant,  which  the  cbaacellor  bad,  od  the  thirtj-flrat 
dii]'  of  December,  eiKhteen  hundred  and  forly-sii.  It  has  also 
power  and  authority  to  apaoint  a  K^neral  guardian,  of  the  I'orsoD 
or  of  the  property,  or  botli,  of  an  infant  whose  father  or  mother 
ia  liTioB,  and  to  appoint  a  genera!  guardian,  of  the  property 
only,  of  an  Infant  married  woman.  Such  power  and  authority 
mast  be  eierd«ed  in  like  manner  hb  they  nere  ezerciaed  by  the 
eoiirt  of  chancery,  anbject  to  the  provigloni  of  this  act.  The 
Bume  person  may  I>e  appointed  guardian  of  an  infant  In  both 
eapatrities;  or  the  saardfanBbip  of  the  person  and  of  the  property 
may  t>e  committed  to  different  persona. 

»  B.  a.  ini.  I  9  la  Edm.  IBTI:  L.  IBTO,  cb.  Ml  (7  Kdm.  TIB);  I..  18T1.  fli. 
TIM   (a   Edm.    132|.    H«  Bale!  B2  M. 

I  aMt2.    PfltlUon  for  KVPolBtment,  by  iHfa,iit  otcf  fonrteeB. 

In  either  of  the  following  caaee.  an  Infant  of  the  age  of  fourteen 
years  or  npwards.  may  preaent,  to  the  surrogate'a  court  of  the 
ronnty  in  which  he  rPBides:  or,  if  he  is  not  a  resident  of  the 
State,  to  the  surrogate's  ronrt  of  the  county  In  which  any  of  hiB 
property,  real  or  personal,  ia  situated;  a  written  petition,  duly 
TenSed.  netting  forth  the  facta  upon  wblch  the  Jurisdiction  of 
tlie  eourt  depends,  and  prnying  for  a  decree  appointing  a  general 
guardian,  either  of  his  person,  or  of  his  oroperty.  or  both,  aa  the 
fmte  reqnlree;  and,  if  necessary,  that  the  persona,  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  show 
cBiue,  why  such  a  decree  should   not  be  made: 
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1.  Wbere  such  a  general  guardiftn  bos  not  been  dulr  appointed, 
either  bj  a  cuurt  of  comiwtent  juriBdiction  of  the  State,  or  lij 
the  will  or  deed  of  hU  lather  or  mother,  admitted  to  probate  or 
antbeDticated,  and  recorded,  as  prescribed  in  section  2S51  ot 
this  act. 

2.  Wbere  a  general-  guardian  so  appointed  has  died,  become 
incotnpeteat  or  disqualified;  or  refueea  to  act;  or  has  been  re- 
moved; ot  where  hie  term  of  office  has  expired. 

Where  the  petitioner  la  a  aon-resident  married  woman,  and  the 
petition  relates  to  perBonal  property  only,  it  muat  affirmatiTdj 
show  that  the  property  ia  not  subject  to  the  control  ot  dlapoaltion 
of  her  huHband,  by  the  law  of  the  petitioner's  residence. 

3  R.  8.  IfiO,  1  4  (a  Bdm.  IDT):  L.  ISTO.  cb.  EB  (T  Bdm.  OW);  U  ISTl.  ck. 
■a  (S  Edm.  B8). 

1  asas.  Conteats   of  petltloiii  citation. 

A  petition,  presented  as  prescribed  in  tbe  last  section,  must 
also  state  whetber  or  not  the  father  and  mother  of  tbe  petitioiier 
are  known  to  be  liTing.  If  either  of  them  is  known  to  be  liTJng, 
and  the  petition  dooa  not  pray  that  the  father,  or,  it  be  ia  deul. 
that  the  mother,  may  be  appointed  the  general  guardian,  it  most 
set  forth  the  circumstances  which  render  the  appointment  of 
another  person  expedient;  and  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  ta 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  Where  the  case  Is  within  snb- 
dlTision  second  of  the  last  section,  the  petition  must  pray  that 
the  person  formerly  appointed  general  guardian  may  be  cited, 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  praotii^able.  what  relatives  of  the  infant 
reside  In  bis  county;  and  he  may.  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  ot  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.   laTO.  ct.  Ml   (T  EJm.  710). 

)  2M24.   Id.)  where  pellUaner  In  a  MarrleA  woHaa. 

The  last  section  applies,  where  the  petitioner  is  a  marrted 
woman;  except  that  her  husband  must  also  be  dted,  and  that 
the  surrogate  may.  in  his  discretion,  make  a  decree,  appointing 
a  guardian  of  her  property,  without  citing  her  father  ot  ber 
mother. 

I  2BZa.   Appolalment  of  vnardlaa. 

Upon  the  return  of  the  citation,  tli^  surrognte  must  make  ancb 
n  decree  in  the  prcnjiaes,  as  justice  requires.  He  may.  In  hA 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  tbe  surrogate  must,  npon  tbe  pre- 
sentation of  the  petiliou,  inquire  into  the  circnmstance*.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amonnt 
of  KfH^urity  to  be  required  of  the  KUardion,  he  may  Issue  a  aab- 
poena.  requiring  any  person  to  attend  before  blm,  to  teetiCf  re- 
spectinc  any  matter  involved  therein.  If  he  is  satisfied  that  the 
allesstionR  of  the  netitlon  are  true  in  fact,  and  that  tbe  Interest! 
of  the  infant  will  be  promoted  by  the  appointment  of  a  iteMral 
Euardian.  either  of  his  piTRon  or  of  his  property,  he  must  make 
a  decree  accordingly,  except  Ihst  a  guardian  ot  tlie  penon  ot  a 
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nuuried   womaii   fibiill   uut   bi'   upiiuiDted.    In   a   proper  caw,   be 
ms;  appoint  a  gi-ucnil  KUurUiao  id  cue  capacity,  without  a  cita- 
tion and  issue  a  cilation,  to  show  cause  asulDHt  the  ap^tolntment 
of  a  general  guurilian  In  the  other  capacity. 
3  B.  &.  IGI,  i  0  (E  EdiD.  1»7). 

I  8820.  CiurdUn   to  be  nonaliutea  br  iKfant. 

A  guardian,  aiii>olut(.'<I  upon  the  application  of  ao  infaot  of  the 
age  of  lourteea  j'earti,  or  upwards,  as  preacribed  in  this  article, 
DiDBt  t>e  Domitiateil  by  the  infant,  aubjt^ct  to  the  approval  of  the 
Eurrogate. 

a  B.  3.  IM.  I  4  (2  Edm.  HI). 

g  2Nit7.  ApvalntmeDt  ot  trnporarr  Kaardln*  lor  iat*at 
wnder  fovrteca. 

A  relatiTe  of  au  lufaut  under  fourteen  years  of  agp,  or  any 
oth«r  person  in  behalf  of  such  an  infant,  may  preeent,  to  the 
surruKute'a  court  of  the  county  in  which  the  infant  reBldes;  or, 
"it  he  Is  not  a  resilient  of  the  Htnte,  to  the  sunognte's  court  of 
ttie  county  ia  which  any  of  tlio  infant's  property,  rcoJ  or  personal, 
is   aituated;   a   written   ^L-tiliun,   duly   veribed,   setting   forth   the 


I,  upon  which  the  jurisdiction  of  the  court  depends,  aud  pray- 
lug  for  a  decree  appointing  a  guardian  of  the  person,  or  of  tl  ~ 
properly,  or  both;  of  tl'e  inrnul.  to  serve  until  tiie 


the  age  ot  fourteen  years,  and  a  eucccBiior  to  [h(-  gunrdian  is 
iippointed.  The  cases  in  which  such  a  guardian  may  be  appointed, 
the  contents  of  the  petitiou,  aud  tlie  procccdiDgB  thereupon,  arc 
the  same,  as  prcscrilwd  in  the  forteoing  sections  of  this  article, 
with  rcsieet  to  the  oppoiiituicnt  of  a  general  guardian,  upon  the 
petition  of  an  Infant  of  the  aee  of  fourteen  years  or  upwards:  ex- 
cept that  the  surrogate  must  nominate,  as  iVell  as  appoijit,  the  tem- 
porary guardian. 
Z  B.  S.  ISl,  (  6  (2  EdCd.  1ST). 


Inst  section,  expires  when  the  infant  ntlnins  the  age  of  fourteen 
rears.  But  nttcr  the  infant  attuins  thiit  age.  the  person  so  ap- 
pointed continues  to  retain  nil  the  powers  and  nuthority.  and  l! 
KObiect  1o  all  the  duties  and  liabilities,  of  a  guardian  of  the  per- 
son, or  of  the  property,  or  both,  pursuant  to  his  letters:  nntil 
his  successor  is  appointed  and  has  qualified,  or  until  his  letters 
iite  FEToked,  for  some  other  cause,  by  the  decree  of  the  surrogate's 
court:  and  his  sureties  are  responsible  accordingly. 
M..  I  10. 

Where  a  general  guardian  of  the  property  of  an  Infant  is  ap- 
pointed, as  prnserihed  in  this  article,  flie  surroRBlc  munt  inquire 
into  the  infant's  circiim stances,  and  must  ascertain,  as  nearly  as 
practicable,  the  value  of  his  personal  property,  and  of  the  reutg 
and   profits  of  bis  real   property, 

u..  part  of  I  a. 

I  X830.  (Ab'«,  IB8I,  1S02.]  QnallHcatloB  of  kbb'AIbd  ot 
vropertr. 

Before  letters  ot  guardiaiiKhip  of  an  infant's  prooerty  are  Issued 
bj  the  •nrrogate's  court,  tlie  iien>nn  appointed  miist,  besides  tak- 
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iug  an  official  oath,  as  preecriboU  hj  Ian,  execute  to  the  iufaut, 
and  tile  with  the  surroguto,  his  bond,  with  at  least  two  snretiea. 
Id  a  peuallr,  hxed  by  the  aurrugute,  not  leiis  than  twice  the  vatae 
ot  the  personal  proiHTly,  uuil  of  the  reuts  and  jiroBts  ot  the  real 
property;  conilitioued  tliut  the  guardiao  will,  iu  all  tbiugs,  fajih- 
fuliy  diecharge  the  trust  reposed  in  him,  and  obey  all  lawful 
diiectiouB  ot  ike  surrogate  touching  the  truut;  and  that  he  will, 
in  all  reepeots,  render  a  just  aud  true  account  o(  all  money  and 
other  property  received  by  him,  aud  of  the  application  thereof, 
and  of  hia  euardianabip,  whenever  he  is  required  so  to  do,  by 
a  court  of  competent  jurisdictioo;  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice 
the  value  of  the  personal  property  and  ot  the  rents  and  proSta 
of  the  real  property  for  the  term  ot  three  years.  But  in  case 
tv'here  it  appears  to  he  impracticable  to  give  a  bund  sufficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  tbe 
surrogate  may,  in  his  discretiou,  accept  security,  to  be  aiiproTed 
by  the  surrogate,  not  less  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  pro|>erty  which  the  guardian  will  be  au- 
thorized under  the  letters  to  receive;  and  Issue  letters  thereon 
limited  to  the  receiving  and  adminlatering  ooly  auch  personal 
proiierty  for  which  doiililc  the  security  has  l>een  given,  aod  re- 
straining the  guardiuu  from  receiving  any  other  personal  prop- 
erty  ot  the  iufaut  unlit  the  farther  order  of  the  aurrogate  mi 
additional  further  saiiBfactory  security. 
2  B.  s.  isi,  I  a^  I.  1883,  cb.  see. 

I  2831.   Id.)  of  rnBrdlan   of  person. 

Before  letters  ot  guardianship  of  an  iufant's  person  «&^  isaned 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire bim  to  exc<rute  to  tlie  infant  a  bond,  in  n  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seenia  pruper;  conditioned,  that  the  guardian  will  in  all  thlnga 
raitbtully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  mouey  or  other  property  which  may  come  to  bis  hands,  as 
directed  by  the  surrogate's  court. 

i    28S2.  Wben    lettera    nutr    be    revoked    for    inlaooBdBCt. 

In  either  of  the  following  caaex,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardiao,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition, 
duly  verified,  setting  forth  the  taeia.  and  praying  for  a  decree. 
revoking  leltera  of  KUardinnship.  either  of  the  person,  or  of  the 
pro|ierty,  or  both;  and  that  the  guardian  complained  ot  may  be 
cited  to  show  cause,  why  such  n  decree  should  not  be  made: 

1.  Where  tbe  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  tiy  renson  nf  hla  having  wasted  or  Improperly  applied 
the  money  or  other  ]>rniierty  iu  his  charge,  or  invested  mouey  in 
nerurities  unaiilhori/eil  by  Inw.  or  otherwise  improvldently  man- 
aged or  injured  llie  ri'al  or  iiersounl  property  ot  the  ward,  or  by 
rent"in  of  other  niiscnnduct  In  the  execution  of  his  office,  or  his 
dishonestv.  drunkenness,  iur providence,  or  want  of  understanding, 
he  if  unlit  for  the  dne  pKeciHi'm  of  his  office. 

3.  Where  he  hns  wilfitll.v  ri-ru)'ed,  or.  without  good  cause.  ne|^ 
lectcd,  to  obey  an?  lawful  ilireeiiim  of  the  surmgate,  contained 

•Ifl 
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ill  a  decree  or  na  urder;  or  niiy  provisioD  of  law,  relating  1o  the 
discharife  oC  Lis  ilutf. 

4.  Wiiere  the  graut  of  lcttern  to  hUu  kbb  obtained,  by  a,  tnlse 
ausgt«tiuu  of  a  uiHteriul  fact. 

5.  AVhere  he  has  reiuovtNl,  or  is  about  to  remorc,  from  the 
State. 

6.  la  the  Kase  of  the  K^ariiinu  of  tlie  person,  where  the  infant's 
welfare  will  be  promoted  by  the  appointment  of  another  guardiaik. 

2  a.  8.  IS1.  I  14;  L.  IgST.  ch.  480.  |j  34.  «  (t  Edio.  403,  tK). 
t  3833.   CitatlOBi  besrluKi  decree. 

Upon  the  preieutntioD  of  a  petition,  as  preseribeil  in  tbe  last 
section,  the  Hurrogate  rnnet  Inquire  into  the  matter;  and» 
for  that  purpose,  he  may  issue  a  subpoena  to  any  per- 
•on,  cequina^  him  to  attend  and  testify  in  the  premises.  If 
the  surrogate  is  Biitislied  that  there  is  probaWi?  cause  to  believe, 
that  the  allegalioiis  of  the  petition  are  true,  he  must  issue  a 
citation  to  the  guurdian  complained  of;  aod,  upon  the  return 
thereof,  if  the  material  nlleKations  of  tbe  petition  are  established, 
be  must  make  a  decree,  revoliiufr  the  guardian's  letters  accord- 
ingly; except  that,  where  the  cose  is  within  subdivision  third  or 
foartb  of  this  last  seciion,  he  must  dlHiuiss  the  proceedings,  under 
the  like  circumstances  and  upon  the  like  terms,  ns  prescrllied  In 
sections  2686  and  2687  of  this  rci,  trbere  a  similar  complaiut  is 
made  against  an  executor  or  administrator. 

Id.,  gi  14  (Dd  10.  am-d. 

I  3884.  8iu»eiiBlaB  of  KaKrdlu)  «Seet  theFcot. 

Upon  Issuing  n  citation  oa  prescribed  In  the  last  section,  the 
Burfognte  oiny.  Id  his  discretion,  make  an  order  suspending  the 
gnardian,  wholl.v  or  partly,  from  the  exercise  of  bis  powers  and 
anthority,  during  the  pendency  of  the  speciul  proceeding.  A  cer- 
tified copy  of  an  order  so  made  must  aeeonipany  the  .citation, 
and  be  eerred  therewith;  but.  from  the  time  when  it  is  made, 
tlie  order  is  binding  upon  tbe  guardian  and  upon  all  other  per- 
eonH,  without  service  theroof.  subject  to  the  exceptions  and  limita* 
ttoos  prescril>ed  in  seetions  2603  and  2604  of  this  act,  with  re- 
tpe^  to  a  decree  revoking  letters. 

I^   1887.  ch.  MO,  t  Bl  (4  Bdm.  487). 

I  38SS.  ApplloKtlon  by  Bvardlan  tor  reToeaitloii  of  letters. 

A  gunrdiau.  Appointed  ns  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
Tcrifiert,  BettinK  forth  the  facts  upon  which  the  application  is 
fonnded.  and  prayiut:  that  his  nccount  may  \«  judicially  settled: 
that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and 
discharging  him  accordingly;  and  that  the  ward  may  be  cited 
to  Hhow  cause  why  such  a  decree  should  not  be  made.  The 
•arrogate  tony,  in  his  discretion,  eatertaln  or  decline  to  enter- 
tain the  npplication. 

Id..  iMrt  of  H  Gt  sud  S2. 

f  S8S6.  Proccedtiin  4ber«Bpoa. 

If  the  BiirroBBle  rntertBlns  an  npplication,  tnade  ns  prescribed 

in  the   Inst  section,   he  mupt  isFue  g   citation,   as  prayed  for  in 

the  petition:  and  he  niny  also  require  notice  of  the  application 

to  be  given  to  such  other  persons,  and  In  such  a  manner,  as  ha 

SIS 
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deems  proper.  Upon  the  retnra  of  tbe  citation,  a  frna'diaD  ad 
litem  for  the  ward  mutt  be  appointed;  and  the  aturogate  maf 
also,  in  bis  discretion,  allow  any  person  to  appear  aud  eontmt 
the  application.  In  the  iuterest  of  tbe  nard.  Upon  tbe  heariuc. 
the  BurroE-ate  must  fint  determine  whether  BuEBcientreaaoDS  exiaC 
Sot  granting  the  prarer  of  the  petition.  If  he  determiaea  that 
they  exist,  and  that  the  interests  of  the  ward  will  not  be  pr 
Jadlced  bf  the  resignation  of  the  goardian,  the  snrrogate  mm 
make  an  order  accordlugty,  and  allowing  the  petitioner  i- 
acconnt,   for  the  pnrjHMe  ot   being  discharged.     Upon   fais   fallr 

Bfl^H,iiT.f,n^        BTifl       TYaTF,n,r       all        mxYT-av       nrliEfll.       i^      fOUnfl       tO       b^      dlK 

__ . „    ..__   bot^s,   papers,    and 

other  property  of  the  ward  in  his  hands,  either  into  the  attrto- 
gate's  court,  or  in  such  a  manner  as  the  surrogate  dire«ns,  a 
decree  ma;  be  made,  revoking  the  petitioner'B  letters,  and  dii- 
chargiDg  bim  accordinglr. 


.  „  »  guardian,  as  prescribed  ia 

the  last  section,  his  successor  or  the  ward  mar  compel  a  jadidal 
eettlement  of  nis  account,  aa  prescribed  In  article  second  of 
this  title,  In  the  same  manner  and  with  like  effect,  as  if  the 
decree  discharsiDg  him  bad  not  been  made.  With  respect  to  aQ 
matters  connected  with  bis  trust,  his  sureties  contlnne  to  be 
liable,  until  his  account  is  Judiciallj  settled  accordingly. 

M.,  fxrl  or  I  M  («  BdiB.  US). 

(  2688.   (An'd,  1899,  IBftT-]     AVVUe*tl*>  '••'  •»«lll»»y  1«- 

Wlipre  nn  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  propprty  within  the  State,  or  to 
maintain  no  action  in  an;  court  thereof,  a  general  gaardlan  of 
hia  property,  who  has  been  appointed  by  u  court  of  competent 
juriadictlon,  within  the  State  or  territory  where  the  ward  resldea. 
and  has  there  given  security,  in  at  least  twice  the  value  at  the 
personal  property,  and  of  tbe  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  haTing  Jnrto- 
diction,  a  written  petition,  duly  verified,  setting  forth  tbe  facta. 
and  praying  for  ancillary  letters  of  gnardianshlp  accord inglf. 
The  petition  must  be  ncconipaaied  with  exemplified  copies  of  the 
records  and  other  paperi>,  sbowing  that  he  has  been  so  apppfnted, 
and  has  given  the  security  required  In  thia  section,  wfaicdi  raast 
be  authenticated  In  the  mode  prescribed  in  article  seretitli  of 
title  third  of  this  chapter,  for  the  anthenticatiou  of  records  and 
papers,  upon  an  application  for  ancillary  letters  teatamentary. 
or  ancillary  letters  of  admiolstration. 

2.  Where  an  Infant  who  resides  without  the  State  and  within 
a  foreign  country  Is  entitled  to  personal  property  within  tbe 
State,  or  to  maintnin  an  action,  or  special  proceeding  in  any 
court  thereof  respectini;  Eiich  personal  property,  a  genera)  soardlan 
of  hts  property,  authorized  to  act  as  SQch  within  the  foreign 
country  where  the  ward  reslden.  may  apply  to  the  surrogate's 
court  of  the  coiinty  where  snch  nersonsl  property  or  «ny  part 
thereof  Is  situated,  for  nnclllary  letters  of  guardianahlp  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorized  mmt 
present  to  the  surroeate's  court  having  jurisdiction  a  wrlttMi 
petition  duly  verified,  setting  forth  the  facts  and  praylDr  for 
S14 


oncilUiT  letters  of  ^ardlanship  on  the  penonal  eBlate  at  Boch 
InfADt.  Tbe  petition  miuC  be  accompanlKl  with  the  exemplified 
copies  of  tbe  records  aod  other  papers  showing  the  appointment 
of  such  roreiKD  guardian,  or  where  snch  foreign  gnardian  hu 
iiot  be^n  appointed  bj  an;  court  with  other  proof  of  his  atithoritr 
to  act  as  iuch  guardiaa  within  such  foreign  country,  snd  also 
with  proof  that  pursuant  to  the  lawa  of  such  foreign  coQntrr, 
such  foreign  guardian  la  entitled  to  the  posHession  of  the  waM  • 
penoDaJ  estate.  Kxemplified  copies  of  the  recordi,  where  used 
pursuant  to  thia  eubdlviBion,  must  be  autbeoticated  hj  the  Beal 
of  the  court,  or  olBeer,  by  which  or  by  whoa  such  foreign  guardian 
was  appointed,  or  the  officer  haTing  the  custody  irf  the  seal  or  of 
the  r>K.'ord  ihtrvof,  and  the  signature  of  a  Judge  of  such  court, 
or  the  algnature  of  such  officer  and  of  tbe  deHc  of  such  court  or 
officer,  if  an;;  and  must  t>e  farther  authenticated  br  the  certlScate, 
nuder  tbe  principal  seal  of  tbe  department  of  foreign  affairs,  or 
tbe  department  of  justice  of  such  country,  attested  by  the  sigua- 
•~—  -—  seal  of  a  United  States  consul. 


i>«.i,un. 


I   SSSB.    [AK'd,  1892.]    ProeMdiBi 


section,  and  that  It  will  be  for  the  ward's  interest,  that  ancillaJ7 
lettera  of  guardianship  should  be  issued  to  the  petittoner,  bft 
ma7  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogate 
may  cite  aach  persons  as  he  thinks  proper,  to  ahow  cause,  why  tbti 
praf er  of  tbe  petition  sbould  not  be  granted.  But  before  tlie 
ancillary  letters  are  Iwned,  the  surrogate  must  inquire,  whether 
any  debta  are  due  from  the  ward's  estate  to  residents  of  tlw 
State:  aod  U  ao,  he  must  require  payment  thereof, 
ta.,  put  of  I  li  L.  18M,  ch.  an. 

I  9B40.  BKe«t  of  aBolIlKrr  iFtters. 

Ancillary  letters  of  guardianship  ire  Issued  as  preaeribed  In 
the  Isat  section,  without  security  and  without  an  oath  of  office. 
If  leaned  in  a  case  provided  for  In  subdivision  one.*  of  section 
twenty-eight  hundred  and  thirty-eight,  they  anthorise  the  person  to 
whom  they  are  iasued  to  demaud  and  receive  tlie  personal  prop- 
erty, vnd  the  rents  and  profits  of  tbe  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 

K lilted  as  prescribed  in  Ibis  article;  to  remore  them  from  the 
ate,  and  to  maintain  or  defend  any  action  or  special  praceedlug 
in  the  ward's  behalf.  If  Issiied  in  a  case  provided  for  in  subdlTl- 
■Ion  two  of  section  twenty-eight  hundred  and  thlrty-elgbt.  such  an- 
cillary letters  of  guardianship  authorize  the  person  to  whom  they 
are  laaaed  to  demand  and  receive  the  personal  estate  of  tbe  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property  ap- 
pointed as  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  In  the 
ward's  behalf.  Bnt  In  neither  case  do  snch  letters  autboriEe  such 
ancillary  guardian  to  receive  from  a  resident,  gnardino.  executor, 
or  admlnlatratoT,  or  from  a  testamentary  trustee,  subject  to  tha 
Jurisdiction  of  a  surrogate's  court,  money  or  other  property  be- 
•  So  IB  ti»  orlUDsl, 
81S 


I  S6li  8URItOQA,T£S-  COUBTa  «.  JS^  t.  7.  a.  l 

lonslnK  to  tbe  ward,  in  a  case  where  letters  have  b««a  tssaed  to  a 
fnardlsn  of  tie  lofaDt's  property,  from  a  BUrrofKte's  conrt  of  m 
conutr  wlthtn  the  State,  upon  an  aUej(«tlon  that  the  infant  was  a 
realdeat  of  that  connty,  except  by  the  Bpec[a]  direction,  made 
npon  trood  canae  showo.  of  the  HUTTOKote's  conrt  from  trhich  the 
principBl  letters  were  luupd.  or  unless  the  principal  letters  have 
been  only  revoked. 

U..  nmilDdcr  of  I  1. 

I  SB4t.  AppIlwtlQM      «t      tlic      l«st      scotloB      ta      foF^cr 

The  last  aection  api^les  to  letten  granted,  before  this  chapter 
take*  effect,  by  a  sarrosate's  court  of  the  State,  to  a  gnnrdian  ap- 
pointed by  a  conrt  of  another  State,  or  a  territory  of  the  United 
Slates,  upon  preseptatton  of  an  exemplified  traiucript  of  Uie  ree- 
ora  of  his  appointment. 
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1  InvcBtory  and  Kcconnt. 


long  as  nn;  of  the  iufant's  propert)',  or  of  the  proceeds  thereof, 
rcmalas  under  his  coDtrol,  file  in  the  surrogate'^  court  the  foUow- 
IDS  papeis: 

Sea   I  IMl.  iDte. 

1.  Ad  iareutory.  containinK  a  full  aad  trne  Btatement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  word, 
received  by  him,  oiDce  his  sppointment,  or  smce  the  filiag  of  the 
laaC  auDDal  iaventory,  as  the  cane  reqtlires:  the  value  of  each 
article  or  item  so  received;  a  ligt  of  the  articles  or  Items,  remaio- 
tns  Id  hiB  hands;  a  Btatem^ut  of  the  manner  in  which  he  has  dla- 
noecd  of  each  article  or  item,  not  remaining  in  his  bands;  and  a 
full  deecriptioD  of  the  amount  and  natore  of  each  Inveetment  of 
mane;,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all 
his  receipts  and  disbursements  of  money,  durlne  the  precedlns 
year;  in  which  he  must  charge  himself  with  any  balaiice  remain- 
ing in  his  hands,  ivhen  the  Inst  account  was  reodered,  and  must 
distinctly  elate  the  amount  of  the  balance  remaiaiiig  in  bis  hands, 
at  the  conclusion  of  the  ymr,  to  be  charged  to  him  In  the  next 
year's  account. 

I^  1S3T,  cb.  MO,  {  67  (4  Edm.  407),  am'd.    See  |  38116,  p«t. 

t  2843.   AfldBTlt  to  b«  BBiiesed  tfeereto. 

With  the  invenlorj-  and  account,  filed  as  prescribed  In  the  last 
seiTtion,  miist  be  filed  an  affidavit,  which  most  be  made  by  th^ 
giiardian,  unlcsR.  for  good  cause  shown  in  the  affidavit,  the  sur- 
rog'nte  nernilts  Ihc  siime  to  be  made  by  an  agent  or  sttornej.  who 
is  coiEniEant  of  the  facts.-  The  afGdavit  must  state.  In  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian's receipts  and  disbursements,  on  account  of  the  ward:  and  of 
all  money  and  other  perBonol  property  of  the  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  aay 
other  person  by  his  order  or  authority,  or  for  his  use.  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  cuEe  requires;  and  of  the  value  of  all  sach 
property;  together  with  a  full  and  trne  statement  and  account  of 
the  manner,  in  which  he  has  dispoRpd  of  the  same,  end  oC  all  the 
property  remaining  in  his  hands,  at  the  time  of  Gllng  the  Inventor; 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  Investment  made  by  him.  since  his  appointment,  or 
■ince  the  filing  of  the  last  annual  inventory,  and  account,  M  tbV 
6S  917 
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ca»e  requires;  and  that  he  does  not  know  ol  any  e _.  „___ 

Id  the  inTcntori'  or  account,  to  the  prejudice  of  the  Wftrd.  The 
Bnrrogftte  muat  annex  a  copy  of  this  &nd  the  last  section,  to  «11 
letters  at  guardianship  of  the  property  of  an  Infant  issDnl  tram 

bis  court. 

L.  ISST,  en.  400,  II  ST  ind  BS.    Bee  |  38DG.  poM. 

I  SSM.   [Am-a,  ISSl.]    ABBa>l   FxaMlaaHaM   of  suirtUaa's 

In  the  month  of  February  of  each  year,  ftnd  thereafter  until 
completed,  the  surrogate  must,  for  the  purooses  specified  in  the 
next  aection,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inrentorics  and  accounts  of  guardiaDs  filed  since  the 
first  day  of  February  of  the  preceding  year.  The  examinatioD 
may  be.  made  by  the  ejerk  of  the  surrogate's  courti  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogates  court,  an 
oatb  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifies  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  ot  the 
surrogate's  court,  or  by  any  clerk,  employed  in  bis  office  and 
paid  by  the  county,  the  board  must  provide  for  tbe  competuatioa 
of  a  suitable  person  to  make  the  examiuatioB. 

Id,,  pirt  or  I  ra.   s«  1 28U,  poat. 

I  aS4B.  ProceedliiKB  whea  BfU!*BBt  defe«tlTc,  ete. 
t  appears  to  the  surrogate,  upon  an  examination  e 


prescribed  In  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  isened  from  his  court,  has 
omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit 


tbe  surrogate  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  BUrtogatp  must  make  an  oi^er, 
requiring  the  guardian  to  supnl;  the  deficiency,  and  also,  in  his 
discretion,  requiring  tbe  gnardinn  personally  to  pay  the  expense 
of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  mouths  after  it  is  made; 
or  where  tbe  surrogate  has  reason  to  believe  that  Huffldent  cause 
exists  tor  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, apsoint  a  fit  and  proper  person  special  gnardlan  of  the 
ward,  for  the  purpone  of  ttling  a  petition  in  his  behalf,  for  tbe 
removal  of  the  guardian,  aod  prosecuting  the  necessary  proceed- 
togs  tor  that  purpose. 

Id..  (SO.       8m  I  MSB,   poU. 

I  0849.  flnrrorate  ^Aj-  direct  *■  to  I>f»nf  ■  ai«lBt«Baaee. 

Upon  the  petKion  of  the  general  guardian  of  an  infant's  person 
or  property;  or  of  the  infant:  or  of  any  relative  ot  other  person 
in  his  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notif.v.  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  sup- 
port and  education  of  the  infant,  of  such  a  sum  as  to  the  surro- 
gate seems  proper,  out  of  the  income  of  the  Infant's  properb; 
or.  where  the  Income  is  inadequate  for  that  purpose,  oat  Ot  tw 
priQCtpal. 

sw 
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I   8MT.  Wken  Jadlolal  HltleaMmt  of  KDmrdlau'B   Booonat 

A  written  petition,  dnij  Terified,  prtjiag  for  the  judiciB]  settle- 
meat  of  the  account  of  h  Kenernl  guardiaa  of  an  infant's  prop- 
ertj,  and  ttaftt  he  mar  be  cited  to  attend  the  iettlemeDt  thereof, 
maT'  be  presented  to  tbe  BurrogBte's  court,  in  either  of  the  lollow' 
ins  caaea: 

1.  B;  the  ward,  after  he  has  attained  hie  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  wbo  has  died. 
S.  B;  the  guardian's  nucceBsor,  including  a  guardian  appointed 

after  uie  reveraal  of  a.  decree,  appointing  the  person  so  required 
U>  acconnt. 

4.  Br  a  surety  in  tbe  official  bond  of  a  guardian  whose  letter* 
bave  been  reroked;  ot  by  the  legal  representative  of  sucb  anretr. 
Citation  ander  thia  subdivision  must  be  directed  to  both  the 
gnardian  and  the  ward. 

Sae  L.  1890,  eta.  «!. 

I  S84&  [Am'd,  1881.]    Id.)  »m  ta  KBardlaB  of  peraoa. 

A  petition,  for  the  judicial  settlement  of  the  account  of  a 
general  guardian  of  an  Infant's  person,  may  be  presented,  as  pre-. 
■rribed  In  the  last  section,  or  by  the  general  guardian  of  the 
infant's  property;  but,  upon  the  presentatiim  thereof,  proof  must 
be  made  to  the  surrogate's  BBllsfaction.  tbat  the  gunrdian  so 
required  to  account  has  received  mooey  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
delivered,  ta  the  general  guardian  of  the  Infant's  property;  and 

■  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

I  384*.  [Aaa'd,  18S8.]  Whea  wmrAtmrn  nuir  eoaipal  Jndl- 
elal  ■•ttlemeBt. 

A  gnardiao  may  present  to  the  surrogate's  court  a  written 
petition,  duly  veiiGed,  praying  for  a  judicial  settletnetit  of  his 
account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
ease,  where  a  petition  for  a  jndlcial  settlement  of  his  account 
■nay  be  presented  by  any  other  person,  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition  and  also  the  sureties  in 
his  official  bond  of  such  guardian  or  the  legal  representatives  of 
■uch  surety,  may  be  cited  to  attend  the  settlement. 

i^  IBM.  fh.  so*. 

I    2800.   [An'd,   ISSX,   18ST.]    dtaUoii)  pr«eccdlaani    therr- 

Upon  the  presentation  of  a  petition,  as  preKcribed  in  either  of  . 
the  Inst  three  sections,  tbe  surrognte  must  issue  a  citation  ac- 
eordingly.  Section  2727.  sections  2733  to  2738,  both  inclusive, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
counting, as  prescribed  in  this  Brticle.  nnd  repnlafe  the  proceed- 
lllSB  upon  such  an  acconnting.  The  nccountiog  party  must  annex 
to  «'»pry  account  produced  and  filed  by  him,  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
by  him  to  his  annual  inventory  and  account,  A  guardian  dealg- 
nated.  In  this  title,  is  entitled  to  the  same  compensation  as  Ml 
cxertttor  or  administrator 

■  I*  vm,  en.  1«. 
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ABTICUB  TBIHD. 

Oiuirdiatut^poinled  bs  wUt  or  deed, 

I  or  d«d  coDUinlnc  IppolDtmeDt   to  be  Dra>«d, 

■iiittie  aceouBt  m*/  be  roqnlmL 
impel  Jadiclal  KttlcmeDt  of  aceaniit. 

appointed  bf  will  or  deed. 
28ea!  Appolntmaat  or  aucce*«^ 
i    aSBl.   IVlll    or    deed    contalBlnr    »irv*lBtm«Bt    to    b« 
proved,   ete.,  dnd   recorded. 

A  person  shnll  not  exercise,  within  the  Stntt,  any  power  or 
authority,  ee  guardian  o(  the  person  or  property  of  an  inrant, 
by  virtue  of  an  appointment  contained  in  the  will  of  the  iatant'a 
(ather  or  mother,  bfiog  a  resident  of  the  State,  and  dyiug  after 
this  chapter  takei  effect,  unless  the  will  baa  been  duly  admitted 
to  probate,  auil  recorded  in  the  proper  surrogate's  court,  ami 
letters  of  guardiaushlp  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  appointment  contoioed  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  executed  after 
thia.cbapter  takes  effect,  unless  the  deed  has  been  actcDowledffed 
or  proved,  and  eertified,  so  as  to  entitle  it  to  l>e  recorded,  and 
has  been  recorded  in  the  office  for  recording  deeds  in  the  county. 
in  which  the  person  making  the  appointment  resided,  at  tbe 
time  of  the  execution  thereof.  Where  a  deed  contaiuiog  such  an 
appoiDtmcDt  is  not  recorded,  within  three  months  after  the  death 
of  the  grantor,  the  person  appointed  is  preBumed  to  have  re- 
nounced the  appointment;  and  if  a  guardian  la  afterwards  dii]7 
appointed  by  a  surrogate's  court,  the  preanmption  Is  coDclusiTC. 

SulwtltnUd  for  L.  1S7T,  ch.  20S,  tl  *.  t>.  «.  lOd  T.    See,  slM,  2  B.  3.  IM, 

a  1-8. 

I  X8S2.   TestaraeBtarr  VBardlaai  qaslldcatloB,  lettora,  etts. 

Where  a  will,  containing  the  apnointmeiit  of  n  siiardian,  is  ad- 
mitted to  probate,  the  person  appointed  gnnrdlan  must,  within 
tbirty  days  thereafter,  qualify  as  prescribed  in  section  2S94  of 
this  net;  otherwise  he  is  deem<^  to  linve  renounced  the  appoint- 
ment. Bnt  the  surrogate  may  cstenil  (he  time  so  to  qaaiity.  upon 
good  canee  shown,  for  not  more  than  three  months.  And  any 
person  interested  in  the  estate  mny,  before  letters  of  guanlian- 
ship  are  iBsued.  file  an  affidBTll,  setting  forth,  with  respect  to 
the  guardian  so  appointed,  any  fact  which  is  made  by  law  an 
objection  to  the  issuing  of  letters  testamentary  to  an  execntor. 
Sections  2636  to  2(i38  of  Ibis  act.  both  inclnsiTe,  apply  to  sucb  an 
affidavit,  and  to  the  proceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  be  qualifies,  renoance 
the  appointment  by  a  written  Instrument,  under  bia  hand,  filed 
in  the  surrogate's  office. 

L.  1877,  &.  we.  M  4.  B,  e  IDiI  T. 

I  28(13.  IVhen  ■ecnrItT  redoired  from  vaardlaB  appolatcd 
br  will  or  de«d. 

Where  a  guardian  of  an  infant's  person  or  property  has  be«n 
appointed  by  will  or  by  deed,  the  infant,  or  an/  relatire  or  oUwr 


1. 18.  t.  1.  a.  3    GCUtUiA.S  BY  WILL  UR  DEED.         g^  SSM-Sft 

person  iu  bis  behalf,  maj'  prescat,  to  the  aurrogate'H  rourt  in 
which  the  will  wus  admitled  to  probate;  or  to  the  Biirrogate's 
court  of  the  conuty  in  tvhich  the  deed  wait  recorded;  a  written 
petition,  duly  yeritied,  settiug  forth,  either  upon  his  knowledge, 
or  npan  bis  information  and  b«lier.  any  fuel,  reepccting  the 
guardian,  the  exiateace  of  nhich,  if  it  was  interposed  aa  au  ob- 
jection to  grantliiK  letters  tcatninentar}'  to  a  peraoii  named  Ba 
executor  in  a  will,  would  make  it  neceHsary  for  auch  a  perGOU 
to  KJve  a  bond,  in  order  to  entitle  himself  to  letlera:  and  praying 
for  a  decree,  leQuiring  tlic  guardian  to  give  security  for  the 
perfornianee  of  his  trust;  aud  that  he  miiy  be  cited  to  show 
cause  why  such  a  decree  should  not  be  mnde.  Upon  the  pri'- 
seulatiou  of  snch  a  petition,  and  proof  of  the  facts  therein  al- 
Ittred,  to  tlie  antisfactioD  of  the  snrrogati',  be  must  itoue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  gire  security  may  be  made,  in  the  discretion  of 
tbe  surrogate,  in  a  case  where  a  person  so  tinmed  as  executor, 
can  entitle  himBclf  to  letters  testamentary  only  by  glTing  a  bond; 
but  not  other  wise. 

I  SS54.  What  sesarltr  to  be  vItcb. 

Tbi^  security  to  be  giTen,  as  prescribed  in  tbe  lost  ttro  sections, 
mnst  be  a  bund  to  the  same  effect^  and  iu  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  proTision  of  this  chapter,  applicable  to  the  bond  of  sucb 
a  guardian,  and  to  tbe  rights,  duties  and  UabilltieB  of  the  parties 
thereto,  or  any  of -them,  including  the  release  of  tbe  sureties,  and 
the  giving  of  a  new  bond,  opplles  to  the  bond  so  given,  and  the 
parties  thereto. 

I  8SSB.   [AsB'd,  lS»a}    IiiT«nt*rT  >Bd  InleriHedlMte  aeeoont 

Upon  the  petition  of  the  ward,  or  of  any  relatiTs  or  other 
porsou  in  bis  behalf,  the  surrogate's  court  baring  jurisdiction  to 
re<|uire  eceurity,  us  prpscribeU  in  the  last  three  sections,  may, 
nt  any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
rcqairiDg  a  guardian  appointed  by  tvilt  or  by  deed,  to  render  and 
file  an  iuTentory  and  account,  in  the  same  form,  and  verified  in 
the  >jame  manner  as  the  inventory  and  account  required  to  be 
filed  annually  by  a  (niardian  apiiolnted  by  n  siirrogate's  court, 
as  preecribed  Id  article  second  of  this  title.  The  order  may  also 
require  snch  an  inventory  and  account  to  be  filed,  In  the  month 
of  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
this  act,  both  iuclusive,  apply  to  such  an  inventory  and  account, 
and  to  tbe  filing  thereof,  as  if  the  guardian  had  been  appointed 
by  the  inrrogate's  court.  The  provisions  of  section  twenty-eight 
huodrF^  and  forty-six  of  this  net  sbnll  aioly  to  a  pmrdian  ap- 

Eolnled  by  will  or  deed  with  the  same  etTcct  n«  if  mirh  guardian 
ad  been  mentioned  In  said  seclioD,  and"  the  proceeditiRs  ther«n 
preacribed  may  be  had  in  the  ense  of  any  Biieh  guardian  in  the 
same  manner  as  if  he  were  a  senernl  guardian. 
t.  lf»«.  ch.  91.    In  effwt  Sept.  1.  1896.    S»p  I(  284!;!84B.  ante. 
f  3M56.  {Am'd,  1(491.)    \«'hen    ■arrosBte  lutr  coupel  |a<ll- 
elnl  acttleKcnl  at  nooonB*. 

The  surrogate's  eotirt,  having  iurisdiclion   to  require  security, 

may  compel  a  judtdal  settlement  of  the  account  of  a  guardian. 

appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  jadicM  setttemetit  oC  the  account  ot  a.  geaeral  gDardlani  asd 
tbe  proceedLoKB  to  procure  auch  a  Bettlement  are  the  «ame,  kb 
if  tlie  guardian  bo  appointed  by  will  or  by  deed  had  been  a 
general  guardian.  A  guaidiau  appointed  by  will  or  by  deed  maF 
present  to  tbe  aurroK^te'e  court,  a  written  petition,  duly  TeriS«d, 
praying  lor  a  judicial  settlement  of  hii  account,  aud  a  diacharse 
from  bie  dutiei  and  liabilities,  in  any  case  where  &  petition  tor 
a  judicial  oettlement  of  his  account  may  be  preaented  by  aaj 
other  person  aa  prescribed  in  tbia  article.  Tbe  petition  mtiM 
~irar  that  tbe  peraoii  nho  miKht  bare  so  presented  a.  petition  mar 
..«  cited  to  attend  tbe  aetllement.  Upon  the  presentation  of  anco 
petition  tbe  surrogate  must  issue  a  citation  accordinKly.  Sectiona 
2733  to  2T37,  both  iuehiBive,  and  eections  2T41  and  •J7**  of  thta 
act  apply  to  a  suardiau  accounting  as  preacribed  in  tbia  article, 
and  regulate  the  proceed! nga  u^ou  such  on  accounting.  A 
guardian  designated  In  this  title  is  entitled  to  tbe  same  compen- 
aation  as  a  general  guardian. 

[  aSBT.  Efleet  of  deeree. 

A  decree,  made  upon  a  Judicial  settlement  of  tbe  account  ot  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  tlUs 
article,  or  the  judgment  rendered  upou  appeal  from  auch  decree, 
has  the  aame  force,  as  a  Judgment  ot  the  supreme  court  to  the 

I  2SB8.  Hetno-ral  of  vurdlan  appointed  ^^r  **11I  ttr  deed. 

Upon  tbe  petiti<»i  of  tbe  ward,  or  of  aur  relatire  or  other  per- 
aon  in  hie  behalf,  tbe  aurrogate's  court  having  Jurisdiction  to  re- 
quire security  from  a  guardian  appointed  by  will  or  by  deeO. 
may  remove  such  a  guardian,  in  any  cose  where  a  testamentary 
trustee  caas  be  removed,  ss  prescribed  in  title  sixth  ot  this 
chapter;  and  tbe  proceedings  upon  such  a  petition  are  the  tame, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  tbe  re- 
moval ot  such  a  guardian,  he  may  be  suspended  from  the  cier- 
else  of  his  powers  and  authority,  as  If  be  bad  been  'anointed  by. 
tbe  surrogate's  court. 

L.  1BT4,  ch.  4B«  (S  Edm.  MO).    S«  II  1S1I1  Md  2SU,  knU, 
I  S859.   RealKBallon  of  aach  a  vaardlaa. 

A  guardian  appoiuted  by  will  or  by  deed,  may  be  allowed  to 
resign  his  trust,  tiy  the  aurrogate's  court,  having  Jurisdiction  to 
require  security  from  him.  The  proceedings  for  that  purpose, 
and  the  effect  of  a  decree  made  thereupon,  are  the  same,  aa  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petitian 

S raying  that  hie  letters  may  be  revoked,  aa  prescribed  In  article 
rst  ot  this  title. 
I    Se*  ii  assa,  sssa  taa  sssr,  iDta. 

I  &8S0.   AppolBtment  of  BeoeeBBOr. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  successor  may  be  appointed  by  the  ssme  coart,  wltb 
the  effect  prescribed  in  section  2605  of  this  act:  nnleaa  nicb  an 
appointment  would  contHLvene  the  express  terms  ot  the  will 
or  deed. 
■m  I  nts.  uu. 
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Therein. 
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TITLX  I. 

Jurisdiction  iuid  general  power*. 

Sac.  XU.  JutUw'i  larladlcllOD  nrnit  tn  ipKUllr  coottmt  br  law. 
nCS.  acowal  rlTD  Jirladlctlm. 
SMS.  No  tarlidKnlaa  ta  «rulB  euta. 
38M.  CoBHailiHi  at  judcnwiit. 

SMB.  Acttow  bj  aad  ■nlnat  oS»r*.  ttc;  lod  br  eiMaloi*.  ate. 
aWO.  Tanra-kawaiB  dliqnilUled. 
3MT.  MMabeii  of  iMMUtnra  not  comiMUed  to  act. 
3Ma.  Jutlcai  to  bou  anrU;  fenenl  poir*n. 
3MB.  In  wbat  tows,  etc..  IcCloEi  molt  foa  brontht. 
WTO.  CrlmliMl  eoatempt- 
nn.  Id.:  boir  pnalabad. 
nra.  Offaader  to  ba  board. 
SSra.  BacocdotaiBTlctlOD, 
1874.  B«<|OialtMor  raaniltmODt. 


nnd   Bpedal  proceeding,  s 
itHtate,  and  no  other. 

Sea   Co.   Ptoc.,    I  K, 

I   ae«a.     lAu'd,   1S0«.]    Oeaeral  cItII  Jarl 

Except  as  otherwise  preicribed  in  the  next  sectioD.  a  Jottlce 
of  tbe  peac6  has  JnrlBdlction  of  the  following  eivil  actioni; 

1.  An  action  to  recover  dnmagee  upon  or  (or  breach  ot  a  con- 
tnct,  eipretia  or  implied,  other  thau  a  promlae  to  marry,  where 
the  anm  claimed  does  not  exceed  two  hundred  dollHn. 

2.  An  action  to  recover  damageB  for  a  perBonal  injury,  or  an 
InjniT  to  property,  where  the  snm  claimed  does  not  exceed  two 
bund  red  dollan. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred 


gg  2863~«  JURISDICTION.  «  1«.  1 1 

4.  An  action  upon  a  bond  conOitioned  (or  the  pajnu-nt  ot 
moDCFi  where  the  Bum  claimed  to  be  dnc  doea  not  exct'ed  tiro 
hundred  dollars;  tbe  judgment  to  be  rendered  for  the  eoib 
actually  due.  Where  tne  anm  secured  by  tbe  bond  !•  to  be  paid 
In  initiulmenta,  an  action  ma)'  be  brought  (or  each  ioatalDieDi,  at 
it  becomea  due. 

5.  Ad  action  u^on  a  surety  bond,  taken,  by  auy  jnstice  of  tbe 

8.  An  actioQ  upon  a  jndgnient  rendered  in  a  court  of  a  jn«k« 
o(  the  peace,  or  in  a  district  court  of  the  dty  of  New- York,  or  in 
a  joatices'  court  of  a  cily,  beiue  a  conn  not  of  record. 

7.  An  action  to  recorer  one  or  nmrc  rhiittols,  witli  or  wilbont 
dnuiagea  for  the  taking,  withholding,  or  detention  thereof,  where 
tbe  value  of  the  chattel,  or  of  all  tbe  ehaitWs,  an  stnteil  in  tbe 
affidavit  made  on  tbe  part  of  the  plaimiiT,  does  not  exeeoii  two 
hundred  dollars.  ' 

S.  Ad  action  to  recover  damages  for  an  escape  from  tbe  jail 
liberties,  as  provided  by  chapter  two,  title  two,  artielcn  foor 
and  live  of  this  act,  where  the  sum  elaiiucd  does  not  ezceeil 
fifty  dollars. 

Co.  Proc.,  I  S3,  ■m-d.    Sabd.  8  idded.  L.  ISSO,  ch.  301.    la  effect  S<v<^  1, 

isse. 

i    2868.   FAm'd,    186S,    1BS5.]    No    Jorladlclloa    ■■     oertKla 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  cit3 
action,  in  either  of  tbe  following  cuxes: 

1.  Where  the  people  of  the  State  are  n  party,  escept  for  one 
or  more  tines  or  penalties  not  exceeding  two  hundred  doUara. 

2.  Where  the  title  to  real  proiieriy  cornea  in  qacstion,  as  pre- 
scribed in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  tor  an  assanlt. 
battery,  rulee  iuiprisunmcut,  libel,  slander,  criminal  con verwi lion. 
seduction,  or  malicious  arosecutiun,  or  where  it  is  brought  nnder 
sections  eighteen  hundred  and  thirtj'-Beven.  eighteen  bnndred 
and  forty-three,  eiglitecu  hundred  aud  sUty-eight,  niuetoeu  litui- 
dred  and  two,  or  nineteen  hnndred  and  siitr-Dlne  of  thia  act. 

4.  Where,  in  a  matter  of  account,  tbe  sum  total  of  the  ac- 
counts of  both  parlies  proved  to  the  satistnction  of  the  justice. 
excei-ds  four  Imtidred  dollars. 

5.  Where  the  action  is  brought  agninitt  on  executor  or  admin- 
islrator  as  anch.  except  where  the  amount  of  the  daitn  is  leu* 
thau  the  sum  of  fifty  dollarn.  and  the  claim  has  lieen  duly  pr»- 
sented  to  the  executor  or  administrator  and  rejected  by  bim. 

Id..   I  M:   L,   ISWt,   ch.  6S7. 

I  3864.   COBtEaaloB  of  JndvnieBt. 

A  justice  of  the  pence  has  also  jurisdiction  to  render  judgment. 
upon  the  confeesion  of  a  defendant,  as  prescribed  ia  title  aixth 
of  this  chapter,  where  the  sum  coufessid  duea  not  exceed  fire 
hundred  doUars. 

Id..    1   93.    aoM.    S. 

I  2SOS.  [Au'd,  1882.]  Aettoma  bj-  >Bd  acalaat  omeera,  eta.) 
aad  br   cxecntora,   etc. 

An  action,  cogntsable  by  a  justice  of  the  peace,  may  be  brought 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
his  own  right:  by  or  against  a  town  or  county  officer  in  hia 
official  character;  or  by  an  execijfnr  or  administrator,  truste*  ci 
an  express  trust,  or  a  receiver  in  supplementary  proceedltim. 

a  B.  B.  23B,  i  B  (!  EdD.  241):  L.  184T.  cb.  4T0.  I  tf  (4  Bdm.  Ba»). 


e.  19. 1. 1  JUSTICES'  COtTRTS.  8§  ?8«M(8 

;  3ISatt>   I'aTera-keepcrii   dlaqoallflcA.  I 

A,  justice  o(  the  peace  who  is  an  iniiholder  or  laTern-keupef 
ill  fscl,  has  DO  power  or  jurisdiction  umler  an;  provisioa  of  tbla 
chapter;  but  i(  a  judgioent  lias  been  sctuallf  ri'niierpd  bj  hlin, 
before  h<!  became  so  d'aqualified,  he  may  give  a  transcript  thereotf 
or  isaae  eieciitiun  thereupon,  or  satlBl;  the  judgmeDt,  upon  yaj- 
ment  thereof. 

I..  IMT,  tU.  110  (1  Edm.  US). 

1  asm.   Hernben  at  IrslHtBtsre   not  eoai»cIled  to  aat. 


I  aSUS.  [Aai'd,  16»T,  1800.]    Jaatlces  t*  feol«  ooart)  gmanrmA 

A  juHtice  of  the  peac-e  muBt  holil,  within  his  town  or  city,  et 
oourt  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  bim:  but  auch  a  court  afaall 
not  be  heid  in  a  room  in  any  ^rt  of  wliich  trafficking  in  Itquont 
is  aulhoriied  or  in  any  adjoioiDg  room.  He  muit  hear,  try  and 
determine  the  some  aceordinft  to  law  and  equity,  and  for  that 
parpose.  where  special  proTision  ia  not  otherwise  made  by  law. 
the  court  is  Tested  with  all  the  necesaarr  powers  possessed  by 
the  supreme  court. 
Id..  C.am'di  L.  IW),  cb.  <M  ;  L.  lS»,cb.  1<B.    IneffMtSeiit.  1.189*. 

I  X8«0.  [Am'd,  189S,  ISftS,  1»03.]  In  what  town,  etc.,  Bc- 
tlon  mnht  be  bronirht. 

An  action  miiKt  be  l)rouKht  before  o  justice  of  a  town  or  city 
wherein  one  of  the  parties  resiiles,  or  a  justice  of  an  adjoining 
town  or  city  in  the  «aDie  county,  except  in  one  of  the  following 

1.  Wber.e  the  defeiidmit  hns  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  (he  nelion. 

2.  [Awa,  iS«B.i  -n-here  the  plaintiff  is  not  n  resident  of  the 
county,  or  if  there  ore  two  or  more  plaintiffs  when  nil  are  non- 
reaidentB  thereof,  it  must  be  brouKht  in  the  town  where  the 
defendiint  resides,  or  in  any  adjoining  town  thereto. 

1.  UK.  -oi.  la. 

3.  Where  the  defendant  is  a  nou'resident  of  the  eonnty.  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  is  lit 
the  time  of  the  conimeDcement  of  the  action. 

4.  Where  ft  is  specially  prescribed  by  law.  that  a  particular 
action  may  be  brouKht  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offenae  was  committed,  or  where  property 
In  found. 

.  a.  {AMcd.  iBWti  «m>d.  1S08.  laoii.]  In  any  town  adjoining 
nn  incorporatfd  city,  no  justice  of  such  town  shall  have  jnriB- 
diction  of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  nnlesa  one  of  the  parties  plaintiff  In  auch  action  ia  a 
resident  of  such  town. 

L.  lSM.eb.74;  L.lSW.oh.HI;  r.  If'-I.  nh.  m:.    Ini^Teot  Pfpt.1,  1»8. 

-A  defendant  desicnnted  in  sfilion  2«Tfl,  wi'i-tion  2SS0.  or  aec- 
tion  2S8I  of  this  act,  is  deeue<l.  Tnr  the  purpimes  of  this  section, 
a  renident  of  the  town  or  city  «li.'ie  the  person,  to  whom  a  copy 
of  the  aummons  is  delivered,  resides. 


§§2870-75  GENERAL  POWBR&  '  cW.tl 

"  I  3870.   OrlBtlmal  evDlCHpl. 

A  juBtloe  of  the  peace  has  poner  to  panisfa,  for  a  ciimiiutl  «»• 
tempt,  a  person  guilty  of  either  of  the  followlnx  acts: 

1.  DiBonlcrly,  contemptaoiiB,  or  insolent  behsrior  towards  him. 
while  engaged  in  the  trial  of  an  nction,  the  rendering  of  a  jndg- 
ment,  or  any  other  Judicial  proceeding;  where  such  behaTior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  th«  re- 
spect due  to  his  authority, 

2.  Breach  of  the  peace,  nolHe,  or  other  disturbance,  directly 
tending  to  interrupt  bis  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  pretence,  to  the  ezecntioB 
of  his  lawful  mandate.,  ^ 

He  has  not  power,  to  punish,  tor  a  criminal  contempt,  in  any 

1  B.fS.  ZTVI  Vt*  (2  Edm.  TSn,. 
I  38T1.  Id.i  how  paalsliea.' 

'  Pnniabment,  for  a  contempt,  specified  In  the  laat  section,  may 
l>e  by  fine  not  exceeding  tweuty-five  dollars,  or  by  impriaonment 
In  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  Is  committed  to  prison  for 
the  noD-pajment  of  such  a  fine,  he  must  Ije  discnni^ed  at  the 
expiration  of  ten  days;  but  where  be  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  competed  from  the  expiratloii 
of  the  definite  time. 

Id.,  I  37S,  KiD-d. 

I  asra.  Oflvnder  to  lie  besrd. 

A  person  shall  not  be  punished  by  a  Justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
In  his  defence.  And,  for  that  purpose,  the  Justice  must  Issne  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

W.,  I  278,  im-d. 

I    2ST3.  Record    of    cobtIcHob. 

A  justice,  who  conTlcIs  a  person  of  a  contempt,  must,  within 
ten  ifays  arter  the  eouTlctlon,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  tnereln  the  par- 
ticnlnr  circumstances  ot  the  offence,  and  the  pnnlahmant  awaMed 
by  him  upon  the  conviction. 

Id.,  I  2n.  •m'<l. 

I  aan*.  Re«alalteB  t  eoiuHltiaent. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particniar  circumstances  of  the  offence:  otherwise  It  fa  Totd. 

M.,  i  JTB. 

I  2f<7D.  Fine  to  be  paid  to  overaoor  or  BBperlatcadaat  •( 
tbe  |ioor. 

Ad  officer,  who  collects  or  receivet  a  fine,  impoaed  by  a  }iutlee 
of  the  peace  for  a  contempt,  must,  witbin  ten  dara  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  overseer  or, 
superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein 
■the  fine  was  imposed:  or,  where  tbere  is  no  sncb  officer,  to  the 
officer  or  officers  performiRK  correspnodlng  function!  under  an- 
other name;  unleiiB  tbe  board  of  superriaors  has  directed  the  pay- 
ment of  fines  and  pennltlea  to  tbe  supervisor  of  the  town  u  a 
case  where  it  ia  authorized  by  law  so  to  do, 
'  624 
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TTHM   XL 
i  o\  action;  appeumnoa  ot  parties  ;  prnvMoamX 


i':o(  aeUon, 

..  AlUictamaiit  of  /jnnrtj, 
I.  Baplarin. 

AKTICLE  FIRST. 

Cimmeneement  of  aetioiu 


An  Bctloa  1b  comnieDced  before  a  justice  of  the  peece,  either 
br  the  voluntary  appearance  and  joinder  of  isiue  by  the  partiea, 
or  by  the  service  of  a  lummont. 

2  R.  S.  Z2T,  II  11.  12  ind  18  (2  Edm.  343). 

I  aSTT.  [Am'd,  1B«4.]    ContrntB  at  BntBrnsiiB. 

The  Hummons  must  be  din-cted,  generally,  to  any  constable  of 
the  county  where  the  jUHtice  reHid^H;  and  it  muHt  command  him 
to  snmmoD  the  defendant  (o  appear  before  the  juatice,  at  a  place 
Hpeci&ed  therein,  to  answer  the  complaint  of  the  plainliB  in  a 
t-ivil  action.  Where  the  aummons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  tbe  arrcHt  of  the  defendant,  within  tweire  days  after  the 
ilay  when  it  \\n«  issued;  iti  ever;  other  ease,  it  must  be  return- 
able at  a  time  therein  speciHed.  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  sommMiB 
shatl  not  be  made  returnable  on  a  legal  holiday. 

M..  I  14.  ■m'<];  L.  1004.  cb.  S9.    In  effect  Sept.  1,  IBOl. 

1  aSTS.  Service  of  hiiiiiiiioiib. 

Personal  service  of  the  snmmons  must  be  made  by  delivering 
a  copy  thereat  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  perBonal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  dsys  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

la.,  I  IB.  .m-a. 

I  28T1>.   [Am'd,  IWM.]    Id.)  npon  ■  rorp Oration. 

Where  the  defendant  to  l>e  served  is  a.  corporation,  or  person. 
company  or  partnership  doing  bueiness  in  another  county  thnn 
that  in  which  he  or  It  resides,  thn  siimmone  may  be  personally 
served  upon  It  or  him  by  dellverinj;  a  copy  thereof  to  an  officer. 
manaKtiiK  agent  or  person  to  whom  a  copy  of  the  summons  la  an 
■ctioti  bronght  against  tba  corp'iratlon  In  tbe  xapreme  court 
pilgbt  be  dtilTered  bb  preBpniieil  iq  aectiOM  four  ^undre*}  and 
sar 
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'thirty-ore  nnd  four  hundred  and  ihirty-two  of  this  art,  or.  to 
any  director,  managiog  agent  or  trastee  of  the  corporation,  per- 
Bon,  partnership  or  companr  b;  nhatever  otBcial  title   he  or  It 

iB  cnlled. 
Go.  Proc.,  t  ft4:  U  1847,  ?h.  410,  |  4B  (4  Edm.  SST)^  L.  U04.  cb.  B3T.     la 

I  asSO.  [Am'd,  1900.]  Id.)  avcislal  pro^alsa  relaltav  tm 
mllraad    corponttloiu. 

Where  the  defendant  to  be  served  is  a  rBilrond  corporation. 
nad  no  officer  thereof  reaides  in  the  county,  to  whom  a  copy  of 
the  Bummnnn  may  be  delivered,  as  prcacribed  in  the  last  section, 
it  ma;  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  aecnt,  ageut  to  sell 
tickets,  or  stntion  keeper  of  the  corporation,  residing  in  the 
county;  itulesH,  at  least  thirty  days  before  it  was  issued,  the 
corporatitni  had  filed.  In  the  office  of  the  clerh  of  the  connty,  a 
written  tDstrument,  desigoating  a  perfou  residing  Id  the  county, 
npon  whom  procesfi  to  be  iexued  b.v  a  justice  of  the  pence  aaiinst 
It.  may  be  eerred:  in  which  case,  the  summons  may  be  pemon- 
aJly  served  by  delivering  a   copy  to  the  person   so  desi(nia.ted. 

L.UB(.Dh.  »l.MI«.U(SBdm.«lS1:L.  lW0,ob.9ii.    In  (ffccaept.  1.  Um. 

I  3S81.   [Am'd,  IBOB.]    Id.|  relnUBK  to  cxprBia  eom»aBl«& 

Where  the  defendant  to  be  served  is  a.  corporation,  association, 
partnership  or  person,  doing  business  in  the  State  as  an  eipresa 
company  or  an  insurance  company,  and  no  person  resides  in  the 
county  to  whom  a  copy  of  tue  suDunous  may  be  delivered,  as 
prescribed  in  the  foregoing  sections  of  this  article,  if  may  be 
personally  serv(>d  on  the  ezpreas  company  by  delivering  a  vopT 
thereof  to  any  local  or  general  agent,  to  receive  freight  or  par- 
cels, route  agent,  or  messenger  of  the  defendant,  residing  in  the 
county,  nnd  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  genernl  acent  of  the  defendant,  residing 
in  the  connty;  unless,  at  least  thirty  dnys  before  it  was  issued. 
the  defendant  had  filed,  In  the  ofliee  of  the  clerk  of  the  county,  a 
written  instrument,  deBignating  a  person  residing  in  the  connty. 
upon  whom  »roces*  (o  be  Issned  by  a  Jnstlce  of  the  peace  against 
the  defendant,  may  be  served;  in  which  ease,  the  mimmoaa  may 
be  perflonnlly  served  by  delivering  a  copy  thereof  to  the  perBOD 
BO  designated. 

L.  legs.  cb.  B4S. 

I  0882.  Last  two  ■c-b11obb  Qvallfted. 

Where  n  person  has  been  designated,  as  prescribed  in  either 
of  the  Inst  two  sections,  and  the  designation  has  been  reroked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  Biimnions  has  been  duly  delivered  for  aervice.  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  coupty;  or 
that  be  cannot  after  due  diligence,  be  found  within  the  county, 
so  aa  to  deliver  a  copy  of  the  summons  to  him;  the  original  aam- 
mons,  or  the  second  or  third  snmrionB,  Issued  rb  prescribed  in  ttie 
next  Bection,  may  be  served  as  it  the  desiKnation  had  not  be*n 
made.  Such  d  designation  may  be  revoked  by  a  writing,  executed 
and  filed  In  like  manner  as  required  (or  the  purpose  of  making 
the  defllgnation. 

I   8888.   Be«*ad   anH   tkird   ■ammoBBi  v«ect  thereat. 

Where  It  apm>arB,  hy  the  retnm  of  the  constable,  to  nhom  a 
■nmtnon*  has  been  duly  delivtrrd  for  aervice,  that  it  wma  mt 
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nerred,  for  &□?  P&U8«,  a  iecoDd  snmmoDa  ma;  be  iseaed  b;  the 
same  jnstice,  in  tbe  aanie  action,  within  twenty  da;B  after  the 
first  BQmmonH  was  issued ;  and,  upon  the  like  return  thereof,  a 
tbird  Hummons  may  be  issued,  within  twenty  days  after  the  sec- 
ond waa  issued.  The  second  or  the  third  summonB,  as  the  caae 
may  be,  relates  back  to  the  time  wbeu  the  first  sununons  was 
iBBued;  and  with  resaect  to  all  proceedings  before  nctusl  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summonit 
had  been  seasonably  served.  For  tbe  purpose  of  issuing  a  new 
Banunons,  bb  prescribed  in  this  section,  a  previous  Bummons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
retorn  day  thereof. 

I  2854.  'n'hcFe  nKme  ol  defeadont  la  nnkaoitn. 

Where  tbe  plaintiff  is  iguortint  ol  the  name,  or  part  of  tbe 
name  of  a  defrndant,  ihut  ilefendant  may  be  desitninted  fn  the 
■ummons,  and  in  any  other proctss  or  procecdIuK  in  the  action,  by 
a  fictitiouB  name,  or  by  so  much  of  his  name  ne  is  known,  adding 
a  description,  identifyinK  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  ub  a  defendant  in  the 
atftfakn,  and  as  siiQicieutly  dpscrlbed  therein  for  all  purposes. 
'When  Us  nanae,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  t  """ 

luune,  in  place  of  the  fict'''"""  -""•■'   "-  ■"■-•  -'  "  -"' 
flubseQuent  proceedings  t 

a  B.  B.  7T4,  I  282  (2  Edm.  282). 

1  S8SB.   Retnm    of   SQaimons. 

A  constable,  who  serves  a.  summons,  mnst,  at  or  before  tbe  time 
when  the  same  Is  retumnble.  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
tbe  manner  in  which,  hi'  served  it.  A  constable  who  fails  season- 
ahty  to  Bcrvc  a  snmmonR,  delivered  to  him  for  service,  mnat  make 
a  written  return  thereof  under  his  hand,  stating  -that  it  was  not 
■erred,  and  the  reason  why  be  failed  to  serve  It 

2  S.  a.  238,  I  IS  (3  Edm.  214). 
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JUSTICES"  COURTS. 

AMtmOUB  nOOORlk 

Appearance  of  partita 

c.  38M.  F*rtl«a  mij  iKXir  In  penon  or  bj  ittaruf. 

3S80.  y/hta  ciwiUtile,  sic.,  buu  not  ■«  u  •ttoni' ' 
28*0.  Aalborltr  of  ■ttorneri  how  prottA. 
38&1.  PUlntUr  to  proTC  tail  ciM. 


1  8SB8.  Pitrtles  amr  nppear  !■  peraos  or  br  Mlt«rBay. 

A  pBrt7  to  un  action  before  a  justice  of  the  peace,  who  la  of  foil 
Hgo,  ma;  appear  and  proapcute  or  defend  the  same,  la  peraoB  or 
l^  nttomey,  at  bis  eledloii,  anleu  he  has  been  Judicially  declared 
to  be  incompetent  to  maniiEc  big  afTaira. 

2  R.  a.  233,  11  aa  idcI  *1  (S  Edm.  248). 

I  aSST.   CnBrdlan  ad  IMeu  for  lafut  plaiBttC. 

Before  a  Eummons  is  iagticd  in  behalf  of,  or  an  iasDe  in  joined 
without  summons  b7.  nn  infant  plnintlfT,  the  justice  mnat  ap- 
point a  competent  and  responsible  person,  nominated  b;  the  plain- 
tiff or  his  general  guardinn,  to  appear  as  his  RQardfan  for  the  par- 
pose  of  the  action.  The  written  consent  of  the  person  so  ^i- 
ppinted  mnst  be  Sled  with  the  justice,  before  his  ^ppointmeot. 
The  guardian  so  appointed  is  responsible  for  the  cost),. 

Id.,    9    M    (2   Bdm.    2M). 


I  2898.   Id.)  (or  In* 

After  the  service  and  return  of  a  sammons  against  an  loftnti 
defendant,  no  other  proceeding  shall  be  taken  In  the  action  nntn 
a  person  has  been  appointed  to  appear  as  hts  KuardJan  for  the 
pnr[K«e  of  the  action.  Upon  the  nomination  of  the  defendant 
the  jnstice  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  ot  the  sDramona,  of  if 
he  neglects  or  rcfiises  to  nomlnnfe,  (he  justice  may.  on  the  appli- 
cation of  the  plnintiff,  appoint  any  proper  peTROO  as  his  gnardfan. 
The  written  consent  of  the  person,  so  appointed,  most  be  fileiJ 
with  the  justice  liefore  his  appointment.  The  gDardlBo  bo  ap- 
pointed Is  not  responsible  for  any  costs. 

M..  H  42  mod  43. 

I  3889.  Wlicn  oonalable,  do.,  mar  sot  aet  aa  Attoraar. 

Subject  to  the  provisions  of  sections  63  and  64  of  this  act,  anr 
person  other  than  the  congtnble  who  eerred  the  snmnona  or  th» 
venire,  or  the  law  partner  or  clerk  of  the  jnstice.  may  be  the  it- 
torney  for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id..  I  44;  U  IRW.  ch.  421  (B  Bdm.  I»). 

I  MSO.  Aatborltr  o(  attopneri  how  prared. 

The  attorney's  authority  may  be  conferred  orally  or  In  writing: 
but  the  justice  shall  not  snfler  a  oeraon  to  appear  aa  an  attorney, 
nnlesB  his  authority  Is  admitted  by  the  adverse  party,  or  proved 
by  the  affld4rtt  or  oro)  teetimory  of  himaelf,  or  nqotwr. 

U..  I  tS. 

no 
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c.  10,  t.  9,  a.  9  APPEARAlf OE.  J^  S891-W 

If  a  defendant  fails  to  appear  and  anawer,  the  plaintiff  cannot 
r«caver  wlthont  proviuK  hiB  caae. 

Os.  Pne.,  I  U,  nbd.   8. 
I  X8a2.  DetsBdaiil 


Except'  in  on  action  to  reeoTei  a  chattel,  the  defendant  tuaf , 
opon  the  return  of  the  sninmonB  and  before  aDBWerlng,  file  wIUi 
tne  Jnatlce  a  written  offer  to  allow  jndgment  to  be  taken  aKalnst 
him  for  a  Bum  therein  specified,  with  costB.  If  there  are  two  oi- 
more  defendantB,  and  the  action  can  be  severed,  a  like  offer  may 
l>«  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate Judgment  ma7  be  token.  If  the  plaintiff  thereupon,  befttre 
takins  apy  other  proceeding  In  the  action,  files  with  the  justice 
a  wrttten  acceptance  of  the  offer,  the  justice  mast  render  Judg- 
ment  accordlnglr-  If  SQ  acceptance  Is  not  filed,  the  offer  cannot 
be  gireu  in  evidence  upon  the  trial;  but,  if  the  plaintiff  tails  to  ob- 
tain a  more  favorable  Judgment,  he  cannot  recover  costs  from  the 
time  or  the  offer,  and  must  pa;  the  defendant's  costs  from  that 

Id.,  pull  of  nbd.  IS. 

I  S8B&.   JSBtlec  to  wmit  qm*  bear. 

tTpon  the  retarn  of  a  sommons  duly  serred,  the  justice  must 
ivait  one  hour,  after  the  time  specified  therein  for  Ita  return,  nn- 
lesa  the  parties  sooner  appear. 
S  B.  8.  m,  I  M  (I  EdD.  MVI,  sa'd. 

Ml 
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JUSTICES'  COURTS. 

ARTICLE!  THIRIf. 

Order  of  arrest. 


28B8.  Dntr  ot  coniuble. 

asm.  BctBTD.    Wben  pUlnlLS  natined  must  ■ppeir. 

3B00.  GoDMible  to  ke«p  defeodBDi  In  cnitodr. 

9801.  UotloD  to  dlAchttw  from  utTvBt' 

ag02.  Effect  Of  dlKlwii^iiC  dcteodiDt. 

3908.  WbeDpUlntUt  muiI  pruTeeiUlnalcracU. 

SMt.  PrlTllese  (ntm  arreBt. 

I  HSM.  Order  of  arrea(|  In  *rba(  ■?>■«■  It  mar  be  ■nntcA. 

At  the  time  when  the  aummous  la  issued,  in  an  action  epeciCeJ 
in  the  nest  aection,  the  justice  nho  iaBiira  the  aiimuiuDa  must,  upon 
the  application  of  ttie  plaiatiff,  and  upon  compliauct;  by  him  will 
the  provisions  of  this  article,  grant  an  order  for  tho  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  ia  not  a  resident  ot 
the  county.  ' 

2.  Where  the  plaintiff  is  not  a  resident  of  the  connly;  or.  it 
there  are  tn-o  or  more  plaiatiffB,  where  all  are  uon-residen;s 
thereof. 

~.  Where  it 
.     davit  of  thi  .  .  , 

about  to  depart  from  the  county,   wUh   Intent  i 
thereto. 

But  such  an  order  cannot  be  grnnted,  where  the  defendant, 
Against  whom  It  is  applied  for,  ia  a  female. 

3  S.  B,  2SS.  I  11  <£  Edm.  244);  2  E.  S.  2S3.  |  IBS  <2  Edm.  210). 

I  1895.  Id.)  la   wliat  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion Is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  flue  or  penally. 

2.  To  recover  damnges  for  a  personal  injury,  of  which  n  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property.  lacltidint: 
the  wrongful  taking,  detention,  or  conveniloD  of  personal  property: 
misconduct  or  uet;lect  In  office,  or  in  a  profcssloonl  employment: 
frand;  or  deceit.  But  this  suhdiTiaion  docs  not  apply  to  a  claim 
for  daroegee  in  an  action  to  recover  n  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chattel: 
where  it  appenrs  that  the  money  was  received,  or  that  the  chai- 
tel  was  embezzled  or  fraudulently  nisappUett,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  associalion,  in  the  course  of  his 
employment:  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

SulMtUDted  far  L.  IBSt,  piirt  of  ft  30  hdO  31  (4  Edm.  4T2). 

I  XS66,   Id. I  npoa  what  vaoern. 

Where  it  appears  to  the  Justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  againgt 
the  defendsnt,  and  thst  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest  But  betore 
rranting  It,  be  must  require  a  written  uudertaking  to  tlie  defend- 


c.  Id,  t.  3,  a.  3  ORDER  OP  ARREST.  §§  3887-3)01 

mat,  on  tbe  psrt  ot  the  plaintiff,  with  one  or  more  eiiretl«e,  ap- 
proTed  by  the  justice,  to  the  efft^ct  that,  if  the  defendant  K- 
caverB  jadgment,  the  plaintiff  will  pa;  all  coats  which  maj  bB 
awarded  to  tbe  defeuduul,  aud  all  damages  which  be  may  Bnstaln 
by  reason  of  tlie  arreut,  not  exceeding  the  sam  specified  in  the 
undertaliing  which  must  be  at  least  one  hundred  doUsra. 

SntHtltatsd  tor  3  S.  B.  22T.  228,  part  et  {I  IT  ud  IS  (S  Um.  >H). 

I  XS97.  Id.)  Its  eontCBtB. 

The  order  iniiBt  be  subucribed  by  tbe  justice  and  indorsed  upon 
or  Httached  to  the  snmmoiis.  it  must  briefly  recite  the  ground  o* 
arrest;  and  it  mtixt  dircK^  tlie  constable,  who  aeTTes  the  summon*, 
to  8rre«t  the  defendant:  tn  brintc  him  forthwith  before  the  JnsUee: 
and  to  notify  tbe  plaintiff  of  the  arrest,  i(  he  can  do  so  with 
reasonable  diligence. 

M.,  1 20.  am  d. 

I  2898.  Daty  ot  constable. 

The  constable  must,  at  the  time  of  serring  the  sammona,  «jw- 
cnte  the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  tlie  justice.  If  the  justice  is  sbsent,  or  on- 
able  to  try  the  action,  the  constable  must  forthwith  tabe  tlie  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
sammoas  had  been  issued,  and  the  onier  of  anest  had  been 
granted  by  him. 

M.,  121.  ■mil. 

I  2899.   Retdrn.    When  plaintiff  notllled  must  nvpear. 

The  constable,  eiccatiag  the  order  of  orrest,  must  forthwith 
deliver  to  the  jnstice  the  order,  and  a  written  return  thereto, 
under  bis  hand,  statin;;  the  manner  in  which  he  has  executed  U, 
and  either  that  he  has  notified  the  plninfiff,  or  that  he  could  not 
do  so,  with  reanonalile  diligence.  If  he  returns  that  he  has  no- 
tificKl  tbe  plnintirr.  the  latter  must  a|)p<>nr  within  one  honr  after 
the  defendant  is  brousht  before  the  justice;  otherwise  jodgment 
of  DODsnit  must  be  rendered  against  him. 

M.,  I  22,  .m'd. 

I  3900.  ConstMble  to  keep  der^ndant  In  enstadr. 

The  constable  e^tecuting  the  order,  or  another  constatile,  Iw 
direction  of  the  iiislice,  must  keep  the  defendant  in  custody,  uDtll 
he  is  discharged  by  the  order  of  the  jnstice.  or  judgment  is  ren- 
dered In  his  favor:  but  the  detention  stiall  not,  in  any  case,  exceed 
twelve  hours  from  the  lime  when  the  defendant  is  brought  before 
the  juBtice:  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  eipresB  aseeat  of  the  defendant. 

Id.,  |ZS,  Bin'd. 

t  X901.  Motlan  to  dlsokarRC  from  nrreat. 

A  defendant,  arrested  ns  prescrilH'd  in  this  article,  may,  without 
notice;  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  aflerwHriin  bi'fnre  judgment,  upon  two  days' 
notice  given  peTsonnlly  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  i^ernro  thp  justicn,  apply  to  the  jtiBtice 
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wu  granted,  and  upon  the  complaint,  if  It  has  been  made.    Th* 

Jtutice  muat  grant  tbe  applicatioo,  where  It  appears  that  the  Cftse 
)  not  withla  the  prorlaioni  ol  sectioni  2SM  and  288S  of  thla  aen 
The  Jnitlce  moat  also,  upon  the  defendant's  application,  grant 
an  order  dlacharglng  bim  from  arrest,  If  the  plaintiff  faila  to  tftkv 
oDt,  from  the  juatJce,  an  execution  upon  a  Jadsnient  In  bta  favor, 
before  the  expiration  of  one  honr  after  he  U  entitled  thereto. 

I  SOOa.  ERect  «f  dlBeharslBB  d«feii«aBt. 

The  dlacbarge  of  the  defendant  from  arreat,  before  Jadjc- 
ment  as  prescribed  in  the  last  section,  or  in  gection  2983  of  thia 
act,  does  not  affect  the  Jnrisdlction  of  the  jnsttce  over  the  BCtioD. 
nhich  tnsst  proceed,  as  if  it  had  been  commenced  in  tbe  ordinary 
manner.  Bla  discharge  from  arrest,  after  Judgment,  as  preacritM 
in  the  last  section,  does  not  affect  the  execution. 

I  SS08.  IVhrn  BlM.lBtlB  niiBt  ppove  cztrlaalo  taota. 

Where  an  order  of  arrest  hnit  been  Krsnted  and  executed,  in  n 
case  specified  in  subdlTlsion  third  of  nectiou  28%  of  thla  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  la  en- 
titln]  to  Judgment  npoo  a  trial,  unless  the  pleintIS  estaUlaliea  nil 
the  matters  of  fsct.  TChlcb  are  required,  ay  that  suhdiviaian  to 
I'Dlltle  him  to  nn  order  of  arrest. 

I  Se04.  Privilege  from  arreat. 

Thtx  article  does  not  abridge  nr  otherwise  aSect  n  privllere 
from  arrest  itivpn  bj  law,  or  a  rifcht  of  action  for  the  breacli 
thereof.  A  privllPKed  person  is  entitled  to  he  dlschanced  from 
nrrest,  bv  the  oriler  of  the  justice  before  whom  he  la  brought. 
npon  proof,  b^  affidavit,  of  tbe  facts  entltlInK  him  to  a  discharge: 
or  he  msy  sppt?  for  snd  obtain  an  order  for  his  dlscbarge,  as 
preacrlhed  Id  section  564  of  this  act 
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Attaehment  of  property. 

nod.  In  what  aettoDi,  vamnt  of  ■tlacbment  mi 
lent*  tbareot. 


aeoo.  Whit 

aaOB.  UadirtaklDC. 

aaot.  wunut:  t»v  .^...»».. 

:aiO.  Seirlct  a(  •utnmani  ind  *unot  bdod  dflttndiuiL 
WU.  UndutaiDCbxiletaiidint;  ra-deUntT  to  him. 
3S13.  Clailo  br  third  Mnoili  bsnl  iDd  dellnr^  UieleD 
.  3S1S.  Anion  DpoD  bond. 
3U4.  Wb*D  deftDdinl  nuj  proMniU  tioiid. 


Dillr  lUTed. 
I  S80S.  IB  iTbst  sotloaa,  vrtirwmmt  of  attaobmaBt  wtmr  k« 

In  an  action  broUEht  before  tt  justice  o(  the  peace  a  warraDt 
oC  attachment  against  the  property  of  one  or  more  defendaiita 
oinat  be  f;ranted,  upon  the  application  of  the  plaintiff,  aa  pre- 
•crib«d  In  this  article,  where  the  action  is  brooKht  upon  a  jadg- 
ment,  or  to  recover  for  one  or  more  of  the  following  canaes: 

1.  Breach  of  a  contract,  expresa  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  peraonal  property,  in  conaequence  of  nes- 
Usence,  fraud,  or  otbrr  misconduct. 

SobMltole  for  2  R.  S.  SBO.  pitt  of  |l  ZS,  21    ind  28  (2  Kdm.  2U):  U  lOl, 

th.  aoo,  I  at  {4  Earn.  ng). 

I  m09.  Wkat  BiBat  lie  aliairB  to  pFoonre  ■  wafrKst. 

To  entitle  the  plaintiff  to  such  a  warrant,  be  must  ebow,  bf 
Affidavit,  to  the  aatis faction  of  the  Justice  as  follows: 

1.  TbBt  a  Bufficient  cause  of  action  exists  against  the  defendant, 
to  recover  dama^ee  for  one  or  more  of  the  causes  specified  in  tha 

■"   * '""      If  the  action  is  upon  a  judgment,  or  to  recover  for 

*       ■    ■'        " ■sLowtiiat-'        '■ 


breach  of  a  contract,  the  affidavit  most  snow  tbat  the  plaintiff  Is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
coanterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
i«sident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  ta  about 
to  depar^  from  the  county  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himaeif  concealed,  with  the  like  intent;  or.  If  the  defendant 
la  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  in  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  bis  or  its  cred- 
Itora;  op  has  asalgned,  disposed  of,  or  secreted,  or  Is  about  to 
matign,  diapoae  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  nge,  and  a  resident  ot 
the  State,  has  been  continuousiy  without  the  United  Slates  for 
the  apace  of  six  mouths  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  ot  a  pei^ 
•on,  upon  whom  to  serve  a  summons  in  bis  bahalt,  as  prescribed 
in  section  4S0  of  this  act,  or  that  service   np<Hi  the  peiaon  ao 
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ilesigiiHleil  cnuDut  bo  umdo.  vilh  due  diligoiit^,  Id  the  coQDtf 
where  Qie  person  makiog  tb?  designatioa  rrsidca. 

Tho  affldHvit  muat  bi*  &\vd  with  the  justice,  wheD  th«  wairant 
ia  granted. 

2  R.  3.  230,  part  oC  )I  EC,  2T  uid  2§  (2  Edm.  24B>. 

I  a»07.  Wai-rnDti  form  and  poBtFBiB  Ibvrpot. 

The  warrant  must  be  granted  bv  the  justice  who  Ihsui'II  the 
HUmmouB.  ot  ttte  time  when  the  summons  is  isHued;  and  it  DiDst 
lie  indorsed  thereupon,  or  annexed  thereto.  It  murt  be  suhscribeil 
hj  the  jUKtii-e.  and  must  bi-ieSj-  recite  the  ii^ound  ot  the  utiach- 
ineut.  It  niUHt  require  the  consluMe,  to  whom  the  KUiniuoDH  is 
delivered,  to  atlaeh,  on  or  before  a  day  specified  therein,  wbieb 
iiinst  be  at  least  six  days  liefore  the  return  day  of  the  Hiiiiiiuons. 
iind  HHfely  lu  licep,  as  much  of  (he  ilefeudaiit's  Roods  and  chat- 
telK.  within  his  county,  as  will  Kstisfy  the  iiiaintifTs  demand. 
with  the  eoslB  and  espenses,  and  to  make  return  of  his  prm-oed- 
inira  thereon  to  the  justice,  at  the  time  when  the  summnus  is 
i:etiirnnble.  The  amount  of  the  plniutifTs  demand  must  lie  apmi- 
fied  in  the  warrant,  as  stnteil  in  the  aSdavit. 

I  Wm!    tJBdcrtaklUK. 

Before  grantiiitc  the  warrant,  the  justice  must  require  a  wriitea 
undertaking  Tb  the  defendant,  on  the  iwrt  ot  the  plainliff.  with 
one  or  more  suretieH.  approved  by  the  joslice,  to  the  effect  that, 
if  the  defendant  recovers  Judffiuenl.  or  the  warrant  of  atiarh- 
nient  is  Tacated.  the  plaintiff  will  pay  all  coata  which  may  he 
awarded  to  the  defendant,  and  nil  dsmaicea  which  he  ma?  smiUin 
by  rensou  of  the  attachment,  not  exceeiliDit  tli»  Rum  apecitied  in 
(he  uudertnklDi;,  which  must  be  at  least  two  hundred  dollars:  and 
that  if  the  iilaintiff  recovers  judfniient,  he  will  pay  to  Ihe  de- 
fendant all  money  received  by  him  from  property  taken  by  virtne 
of  the  warrant  of  attachment,  or  uiran  any  bond  given  therefor, 
over  and  aliove  the  araonnt  of  the  jndKment,  and  interest  therv- 

M..  I  SA.  ani'd, 

I  2»00.  (Am'd,  ItMHt.)  Wiirriiiili  bow  «*pal*dl  vrrlshKhlr 
properlr  ntar  be  ■old. 

The  constable  to  whom  the  warrant  of  otta<^ment  is  delivered. 
must  e:iecutt'  it  at  leaRt  six  days  before  the  return  day  of  Ihi? 
simimtms.  by  levyinx  upon  nnd  taking  into  hifi  (.tistody  bo  mncb 
of  the  icooiIh  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  yirtue  of  an  eAOcution,  including  money  and 
bank  noteH.  which  he  finds  within  his  county,  as  will  sa'iafj  tbi' 

ElnintilTH  demnnd,  with  the  coHts  and  eiponses.  He  must  8af<4y 
"pp  the  proiHTty  nttnched,  to  be  disposed  of  as  prencribed  in 
this  article,  nnd  must  imntediately  make  an  inventory  thereof, 
stating  therein  the  estimated  vnlne  of  each  item  or  arlide, 
I'roviiled,  however,  if  projierty  attached  ia  perishable,  the  jns- 
tice  who  isRned  the  warrant  may.  by  an  order  made  and  eotered 
upon  hin  docket,  and  with  or  without  notice,  aa  the  nrgency  of 
the  case  in  hin  opinion  requires,  direct  the  constable  to  eell  socb 
pn>iH<rty  at  puhUe  auction,  nnd  thereupon  the  coDstable  mast 
sell  it  accordingly.  A  certified  copy  of  the  order  directJnic  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  jilncc  of  the  K^Ie,  and  notice  thereof  most  be 
given  In  such  manner  and  for  snch  time  as  directed  by  the  order. 
The  constable  sholl  retain  in  his  hatids  the  proceeds  of  such  sale 
until  the  final  determination  of  the  action. 
KL,  I  n,  wD-d;  I.,  ini,  ch.  an,  I M  (1  Edm.  *:3r,  l.  ins.  ch,  ml  Ib  asiict  lUr  *, »«. 
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I  2910.  8rrvlc«  of  anminaiiB  and  yr^rr^Mt  bpob  drtciidaBt. 

The  constable  must,  immediatel?  after  metcing  the  InreDtory, 
and  at  least  liix  'da;a  before  the  return  day  of  th^e  summoDB, 
serrp  the  aummoDB.  together  witb  the  marrant  at  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  eaeh,  if  he  can,  ivith  rcnxuiitibli;  ditiKence,  be 
found  within  the  county;  ur,  if  he  <'annoL  be  ao  found,  by  leaving 
a  copy  of  eiich,  certified  by  the  eoimtiiblc,  nt  the  IhhI  place  of 
re.iiileDi-e  of  the  defendant  In  the  connty,  irllh  n  pemon  of  anlt- 
■  tile  nKe  and  dincrction:  iir.  If  su<-h  a  person  eannut  be  fouad 
there,  by  poatinR  it  on  the  outer  door,  and  also  depoaiting  an- 
other copy  in  tho  nearest  poBt-olGre.  !ncIo!ie<1  In  a  aealed  poHt- 
puid  wrapper,  directed  to  the  defendant  at  bin  rcaidence;  or,  if 
Ihf  defendant  has  no  place  of  residence  in  the  county,  by  de- 
lirerin;  it  to  the  person  in  n-bo.^c  poiwcBBlon  the  property  at- 
taeheil  is  found. 
2  B.   S.  X30,  I  31,  ain'il  u  In  |  33(10,  iDtr. 

I  X»(1.   I ■derlaJ(l>a;  br  dpfeaditiiti  rp-dMlTcrr  to  kin. 

The  defendant,  or  his  attorney  or  agent  In  hia  behalf  may.  at 
aay  time  before  judgment  is  rendered  in  the  nilinn.  execute  and 
deliver  to  the  constable  an  inidertnkine  to  tbc  plnintiS,  in  a  anm 
spii'lfied  therein,  nt  least  tniw  Ibe  viiliic  of  the  property  at- 
tached, as  stated  in.  the  inventory;  n-ith  one  or  more  auretiea, 
approved  by  the  constiible.  or  by  the  jnstife  who  ifmued  the 
warnint;  ami  to  tbc  effect  that,  if  jnilEment  .is  rendered  nitainst 
the  defendant,  and  an  execution  is  issiu'd  thereiii-m.  within  six 
months  after  the  Rivinpf  of  the  irndertakiiiB,  the  property  attached 
tihall  be  produced  to  satisfy  the  execution.  Thereapon  the  con- 
stable must  re-delivcr  the  property  to  the  defendant, 

M..  li  32,  84,  una. 

i  2t»I2.  Clnln  by  third  permoiii  bond  nnd  deUverr  tkrrc- 

If  a  pcrHon,  not  a  party  to  tbc  action,  claims  any  property  at- 
tached, which  IB  not  reclaimed  by  the  defendant,  an  prescribed  In 
the  last  section,  he  may,  at  any  time  after  the  seliure,  and  be- 
fore execution  is  ieiHued  upon  a  Jiidionent  rendered  in  the  action. 
execute,  and  tile  With  the  JUHtii-e,  a  bund  to  the  phUntlft,  with 
one  or  more  sureties,  approved  by  the  countable  ur  by  the  ju- 
tico;  in  ft  penalty  at  least  twice  the  value  of  the  property  daimed; 
and  conditioned  that,  in  an  a<'tioD  u|)0U  the  bond,  to  be  com- 
menced within  three  months  tbereutter.  the  claimant  will  estab- 
liith  that  be  was  the  general  owner  at  tbe  property  claimed,  at 
th«  time  of  the  Hciiuie;  or,  if  he  fails  ho  to  do.  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  coOMtable 
mast  thereupon  deliver  the  property  claimed  to  the  elaimant. 
Id.,  part  o(  11  33,  34,  ani'd. 

I  2913.  Action  npon  bund. 

A  jud^ent  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  preacrilied  iu  tbe  last  section,  aiast  award  to  bim  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  ao  re- 
covered exceiils  the  amount,  which  tbe  plaintiff  recovera,  iu  the 
action  in  which  the  warrant  of  attachment  was  iasuud,  he  Is 
hable  to  the  defendant  in  that  action  for  the  excess. 

id.,  part  oC  II  M  ind  37. 

I  2014.  'When  defendant  Biar  proiipcnte  bond. 

If  th«  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
lendatit  may  maintain  an  action,  upon  the  Innd  specified  in  the 
S3T  ... 
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laet  two  eectfoDB,  in  his  ovn  name,  in  th«  aunt  manneT  and 
witb  the  like  effect,  as  tbe  plaintiS  might  have  done,  if  the 
varrant  had  remained  in  fall  force. 

a  B.  a.  230,  I  38,  ua'd. 

I  aSlS.  Return  of  warrant. 

The  constable  executing  the  warrant  of  atlaehment  mnst,  at 
the  tlm^  when  and  place  where  it  is  retnmable,  make  a  return 
thereto,  uader  his  hand,  BtBting  all  his  proceedings  thereupon. 
He  must  deliver  Co  the  justice,  with  the  retnrn,  each  bond  or 
undertaking  delivered  to  him,  parsuant  to  any  of  the  foregoing 
provisious  of  this  article,  and  a  certified  cnpf  of  tbe  inventorr  of 
the  property  attached.  The  return  must  state  the  manner  in 
ivhich  the  warrant  and  iaveatory  were  served,  and.  If  they  were 
served  otherwise  than  bj'  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
lierson  lo  whom  the  copj;  was  delivered.  nnlesB  hia  naiue  ia  un- 
known to  the  conHtable;  in  which  case,  the  return  mnat  deacribe 
him  so  aa  to  identify  him,  as  nearly  as  may  be. 

Id.,  I  SE,  ■■  un'd;  L.  IH31.  cb.  300,  I  36  (1  Edm.  411). 

i  imie.    Motion  to  TiLcnte  or  aiodlfr  wnrraat,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  nummous,  apply  to  the  juatice,  who  issued  the  war- 
rant of  attachment  to  vacate  or  modify  it,  or  to  increane  th» 
pUtintlfrs  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted:  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  npon  b«th.  If  it 
is  founded  npon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  lo  sustain  any  ground  for  the  attacbment.  recited  In  the 
warrant,  but  no  other.  The  Justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  ia  adjourned, 
vacate  tlie  warrant  of  attachment  upon  bia  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insuOleient  lo 
authorise  it. 

I  2617.  Effect  of  -vuwttnv  wnrmat. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jnna- 
diction  of  tbe  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  wliere  the 
summons  was  personally  served  upon  him;  or  where  iudgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  onotber 
defendant,  who  has  been  thus  summoned,  or  has  tbua  appeared. 
In  every  other  case,  the  justice,  who  vaeatea  a  warrant  of  attacb- 
ment Bgainat  the  property  of  a  defendant,  muat  diamioa  the'  ae- 

I    ZS18,   ProceedlncB     where     ■ummona      not      veraonallr 

Where  the  defendant  has  not  appeared,  aiid  the  aummona  has 
not  been  persniially  served  upon  him,  and  properly  of  the  defend- 
ant has  beea  duly  attached  by  virtue  of  a  warrant,  which  haa  not 
been  vacated,  the  justice  must  proceed  to  hear  and  detpnnine 
the  action;  hut,  in  an  action  subsequently  brought,  the  judgment 
is  only  preanmptlve  evidence  of  indebtedness,  and  the  defendant 
is  not  liarred  from  any  counterclaim  against  the  plaintiff.  The 
execution.  Issued  upon  a  judgment  so  rendered,  mnst  reqntre  the 
i-oiistnble  to  satisfy  it  out  of  the  property  so  attached,  withont 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.   IBBI.  '•b.  300.  I  89  (4  Bdn,  1T4>. 
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jUtTIOLH  FIFTH. 

Beplevin. 

el  iiMj  tH  bnubt. 

plarls;  alBiUm  u>d  niidRtaUD(, 

^B.'  ituT  hoilr  raccnted.    Swrliw  ot  iBBaiou,  etc. 

ma.  Bctuni  ot  CDUtabla. 

3894.  DetBDiUiit  DUj  umM  to  (ontla;  immcdlda  tlimog. 

2B3C.  DeleniUnC  but  nclalm  clutUli  pnwMilliiaUMnao. 

aaaf.  jTuttacatioDS  •bt^h^. 
aealt.  wk«n  ini  to  w 

taa».  OUmMtltitV^lnin 

SMO.  MADdtm  nwr  iammaii-^ 

nai.  PnCMdlnci  Id  Um  actlaiii  ictlOD  ap(«  madcitaUiif. 
WBL  Pmriimiif  irkiB  (bbmiobb  not  panonaHj  Hrrad. 
sn.  Wbea  lottoD  lot  nffMlcd  by  f*llu<  to  npln/. 

I  ans.  WltcB  aetloB  for  •  absltel  bimt  I>*  brovskt. 

An  action  to  recover  ft  chattel,  with  or  withoat  damaicee  for  the 
•wroagtml  taiking,  withholding,  or  detention  tberear,  can  be 
brought  before  a  jortlce  of  the  peace  o(  the  county  in  which  the 
chattel  is  found,  in  a  case,  and  Bubject  to  the  guallflcntlons.  aped- 
iled  In  MCtiona  1688,  1600,  1681,  and  1692,  and  snbdlTUon 
MTeDth  or  lection  2862  ot  thia  act 

BolMtttatMl  lor  Co.  Tne.,  |  St,  nabil.  10,  am'di  L.  1880.  ch.  ISI,  |  4. 

I    SMO.   PlMltitlC    ^iMr    vriMtara    reyleTlMi    aflldavll    uA 

The  plaintlfr  moj,  at  the  same  time  when  the  anmmons  ta  ia- 
■ned.  bnt  not  Arterwards,  require  the  chattel  to  t>e  replerled,  aa 
preacribed  in  this  article.  For  that  purpoie,  he  moat  deUver  to 
the  jnatlce  an  affidavit  and  an  nndertaking,  aimilar.  In  ail  re- 
•pecta,  to  the  affidavit  and  uBdertaklns  required  to  be  delivered  to 
m.  aheriff,  aa  preacribed  in  aecUona  l%ie,  1697,  1699,  and  1712  of 
thia  act;  except  that  the  anretiea  in  the  undertakinir  muat  be 
Approved  by  uie  justice. 

L.  18U,  cb.  aoo.  II  1,  a  ■■>«  4  O  ■On.  3K;  S  Id.  U4). 

I  SMI.  Be«sLilU»B. 

Upon  receiving  the  affidavit  and  andertakins,  the  jnatice  must 
indorse  upon  or  attach  to  the  affidavit  o  written  requiiitlon.  anb- 
«cribed  by  btni,  requiring  the  couatable.  to  ivhom  the  nnmmonB 
im  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  Hpecl&ed  in  the  reqniHition,  which  moat  be  at  leaat 
■ix  dayi  before  tne  retnrn  day  of  the  summoDa.  The  aSidavlt  and 
reqalaition  must  be  delivered  to  the  constable,  with  the  aummona. 

Id.,  tart  or  I  4.  am'd. 

I  BSaa.  Id.)  how  «e«Bt«4.    Service  ot  •nmuona,  etc. 

The  constable  muat  execute  the  requisition,  oa  a.  aheriff  Is  re- 
ftiilred  to  execute  a  requiaition.  in  an  action  broURht  to  recover 
■  chattel,  aa  prescribed  in  sections  1700,  1701,  nnd  1702  of  this 
act;  except  that  he  must  serve  the  summons,  affidavit,  and  re- 
anisitlon  within  the  time  and  In  the  manner  preacribed.  by  section 
2910or  this  act,  for  the  service  of  a  summons,  warrant  ot  at- 
tadunent,  and  inventory. 
M.,  part  ol  I  D. 


b,  Google 
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I  0998.  Return  of  uonateble^ 

The  constable  must,  ou  or  lielore  the  return  day  of  Ibc  annv 
jaoaa,  make  a  return  to  the  requisition,  under  hia  hand,  sintiue  all 
hlB  proceedings  tbcrenpon;  and  file  it,  with  the  aftdnvit  nuii  r^ 
quisftlon,  with  the  jAistice.  The  return  must  state  the  manner  in 
which  the  summons,  affidftvil.  and  requisition  wpre  served:  ami.  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  perBunolly,  the  rensou  therefor,  and  the  name  of 
Iho  person  to  whom  the  copies  were  delivered,  unless  his  name  u 
unknown  to  the  eonstable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  us  nearly  as  may  be. 


I    ZBX4.   Defendant   mar    «scept    to   BaFetleBt    pr»cee«lBBB 

At  any  time  after  the  chattel  has  been  roplovied.  and  at  least 
two  days  before  the  return  day  of  the  summons,  (he  defendant, 
unlesH  he  requires  a  return  of  (ho  chattel,  may  wrvo  upon  the 
plaintiff,  or  upon  ttie  constable,  a  ivrillen  notice  that  he  excepts  to 
the  plaintifTB  sureties;  otherwise  he  Is  deemed  to  have  waived  all 
Objections  to  them.  If  such  a  notice  is  served,  the  sn ret h-m  must 
justify  upon  the  return  ot  the  summons;  or  the  plaintiff  must  then 
give  a  new  nndertakinK.  to  the  Knnie  effect  as  the  original  nnder- 
takins,  with  other  sureties,  who  must  then  appear  aud  juWify  bc- 
tore  the  justice. 
M.,  1  8,  «md. 

I   39SS.     Defendont     nwy     reclaim     ehitttelt     vroec««llBca 

At  any  time  before  the  return  day  ot  the  summons,  the  defend- 
»nt  may.  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  npon 
the  justice  a  notice  thnt  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  nn  affi- 
davit and  undertakinp.  nlmiiar.  in  nil  rea[ieets,  tn  those  requinil 
to  he  given  by  a  defendant  upon  reqnirSug  a  return  of  a  chattel, 
as  prescribed  in  sections  ITIH  and  1712  of  this  net,  oiuittitig  the 
nrovlslon  in  the  undertnkinR.  "or  if  the  action  Abates  in  c 

5. -*    «!.-     J..^»n.lAnt*a    flaafl,   '*        TIlA    DnTV.»iiW    in     tho     Ifl.rtp 


■UK  luuot  Justify  before  the  juslSce  upon  the  return  of  tlip  amn- 
mons.  It  the  plaintiff  lins  stated  separately  in  his  nliitl.-ivii  the 
value  of  one  or  nnore  chfttfeiB  or  claKsea  of  chattels,  as  presi-ribed 
fn  section  1697  of  this  act.  the  defendant  may  require  a  delivcTy 
of  part  of  the  property  replevied,  as  prescribed  in  that  Bcction. 
Id.,  I  7. 

I  asao.  JnatlHcatlon   of  ■nrettes. 

Bicept  as  otherwise  exprewiiy.Drescribi'd  In  this  article,  the  ei- 
amination  and  qualilicatliiiis  of  the  sureties,  and  the  allowance  of 
the  nndertakinB.  tipon  n  jiistirn-iilion  pnrsnnnt  to  either  of  the  last 
two  sections,  must  be  llie  Hftne  kh  hiv»i  a  justification  of  bail,  as 
prescribed  in  seeiions  .^>T0.  r>.sn.  and  n^l  of  this  act,  substltutinc  the 
justice  for  the  jiiilBe;  hut  after  "nch  rllowTincc,  the  inidrrtakiDg 
must  be  filed  with  the  juslit-e.  The  constable  is  thereupon  exone- 
rated from  liability. 
M..  1 8, 

«*»  :..,...Gooylc 


I  2D2T.  1VU«ii  nnil  tu  n  lioni  coimMbte  muBt  deliver 
cb»ttel. 

If  the  defendant  i]<?it1i?r  exceptH  to  the  pInintifE'a  witctiM,  dot 
requires  tbe  return  of  u  chattel,  nithin  thi>  time  pmcribed  for  tbkt 
purpose;  or  If  he  fails  to  nrucure  the  nllowauce  of  h[s  uiidertakinK; 
or  il  the  plaintiff,  otter  tne  Jercndant  has  excepted  to  bis  snieties, 
•lul;  procures  the  atlowance  of  hia  iinilertHliinR,  the  oonatable 
luuBt,  except  in  the  cunv  spedUed  iu  the  next  section  but  one,  im- 
mpdiately  deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
dftcT  the  defendant  has  excepted  to  hin  eureticx,  fails  u>  procure 
the  allowance  or  his  undertakinE;  or  if  tlie  dcfendaot,  after  lie  bai 
required  the  return  of  the  chattel,  prociirex  tbe  allowance  of  hIa 
iiDdertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defeudaat. 
Subitltsted  foe  L.  1S31.  eta.  300,  pert  of  t  ~. 

I  S928.  Penaltr  (»r  irronjc  delli-ery  br  con>taMe. 

A  constable  who  delivers  to  cither  jHirty,  without  the  conseot 
of  the  other,  a  chattel  replevied  by  him,  except  aa  prescribed  In 
the  last  Bection.  or,  by  viriue  of  on  execution  isaued  opon  a  judg- 
ment in  the  action,  forfeits  to  the  party  negrleved  the  Bum  of 
one  hundred  dollars;  and  ia  also  liable  to  nim  for  all  damoKea 
irbich  he  euBtaina   thereby. 

f  2&X0.  Claim  «f  title  ttr  ihird  person. 

The  provisions,  regulating:  the- proceed iuga,  where  a.  person,  not 
n  party,  claims  property  which  has  been  replevied,  ana  the  rlgbta 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  lu  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  In  >a 
action,  brought  as  prescribpd  in  this  article,  substituting  the  con- 
stable for  lie  sheriff;  esue^t  that  service  of  a  notice  and  of  a 
copy  of  the  claimaut's  nflidavit.  upon  the  plaintiff's  attorney,  aa 
prescribed  in  section  1709,  must  be  made,  either  upon  tbe  plain- 
tiff peraonally,  or  upon  the  attorney  who  appears  for  him  before 
the  Justice;  and  that  the  sum  speciGed  in  the  undertaking,  given 
by  the  pleintiCf  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  {  ».     Bee  Co.  Prof.,  t  SM- 

I  S030.  Deten4»nt  mBy  demaad  Jadsaieat  for  retara. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  preBcribed  in 
tbe  forexoing  sections  of  this  article,  he  may  In  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damageB  for  the  taking,  withholding,  or  detention. 

M.,  I  11. 

I  ^Ul.  ProecMllBsa  Is  tk«  actloai  aoUoK  apoa  nadcr- 
lafctns. 

Section  1378,  section  17.11,  excluding  BnbdiTlsionflr»t_thereof, 
and  sections  1722,  1726.  1730,  1732,  1733.  1734,  end  1786  of  tills 
act,  substitnting  the  constobte  for  the  sheriff,  apply  to  the  pior 
ceedlngs  in  an  action  in  a  iusticf's  court  to  recover  *  •*»««!^''* 
to  an  action  seainst  the  sureties  in  an  undertakiwr  given  therein, 
except  SB  otherwise  specially  prescribed  In  this  chapter. 

■atetltntad  An  U.,  |  10. 
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Where  tha  defendant  doea  not  appear,  and  the  wimmona  haa  iiot 


been  peraonaUj  aerred  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  tne  action  is  brought,  haa  been  r^leTled, 
and  the  proceedluffB  thereupon  have  been  dut?  tnken,  aa  pre* 
■crtbed  In  this  article;  the  Justice  mnet  proceed  to  hear  and  de> 
tmnlne  the  actlou,  with  respect  to  that  chattel  or  part  of  a 
chattel;  or.  If  the  action  la  brought  to  recoTM  two  or  more  chat- 
tela,  wiUi  respect  to  those  which  have  bcea  repleTled;  In  like 
manner  and  with  like  eflect  aa  II  the  11(1011100*  bad  been  peno^altr 

.  isu,  th.  100,  I  11,  ■B-O. 

I  aoaa.  "WhmM  «otlo«  n*t  aCeated  br  tallar*  to  replevy- 

Where  the  aammons  ha*  been  pcnonally  served  vpon  the  de- 
fendant, or  where  he  appean,  the  Jintlce  mast  proceed  to  hear 
and  determine  the  action.  althoaKh  the  plaintiff  haa  not  required 
tbe  chattel  to  be  replevied,  or  the  constable  baa  not  been  able 
ta  rcplev/  It. 


D,mi,.=db,Gooylc 
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]t«   joaUM,   1 


UrtaklQtf  befoiv 
I  8»S4.  [Am'd,  1SS8.]    Wbea  Lane  to  be  Jalacd. 

At  the  p1a.ce,  and  within  on^  taonF  aR«r  the  time,  tpeclfied  in  the 
■uiDinoiis  for  the  return  thereof;  or,  where  an  order  of  aireat  is 
sraated  and  execatet),  nithin  twelve  honrs  after  the  defendant  ia 
Drought  before  the  justice;  or,  where  no  aummonB  ie  igiued,  at 
the  time  when  the  parties  Tolnatarllj  appear  to  Join  laaue,  the 
pleadinga  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  sammona,  ea 
iBBUe  most  be  joined  before  an  adjournment  Is  had,  eicept  when 
the  defendant  refuses  or  ncKiects  to  plead.  Where  an  issue  of 
fact  or  an  igsne  of  law  is  joined  in  a  justice's  court,  or  before  ■ 
jnBtice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  In  the  conntr  of  Kings,  in  which  the  jadgmeut  demanded 
hj  either  portr  In  his  pleadings  exceeds  the  sQm  of  one  hundred 
dollara:  or,  when  in  an  action  to  reeover  a  chattel  or  chattels, 
the  Taloe  of  which  as  fixed  by  either  party  In  his  pleadings  or  affi- 
davlta  exceeds  one  hundred  dollars,  the  defenasnt  may,  after 
issne  joined  and  before  an  adjournment  is  granted  npou  his  appli- 
catioD,  apply  to  the  justice  before  whom  the  action  Is  brought  for 
an  order  remoTlnx  the  action  into  the  connty  conrt  of  the 
conntr  of  Kings.  Bucb  an  order  mnst  be  granted  apon 
the  defendant  filing  with  the  justice  an  undertaking  in 
■  mm  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chaHel 
OP  of  all  the  cIiBttelB  claimed,  as  stated  in  the  pleading  or 
sffidaTlte,  with  one  or  more  sureties,  approved  by  the  jnstloe,  to 
the  effect  that  the  def^idant  will  pay  to  the  plaintiff  the  amount 
of  any  Judgment,  including  costs,  that  may  be  recovered  against 
hint  in  the  connty  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  connty  has 
cognUance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
m^ed  by  Mid  county  court  as  If  originally  bronght  therein.    Th« 
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Justice  moBt  forthwitli  deliror  to  the  clerk  of  the  county  court  uH 
iroceeBea,  ploadiniiB  and  oclier  ihiih'Is  iji  iIk;  uutiuD  n-liicli  mufl 
je  filed,  entered  and  recorded,  us  ilie  cuite  rcauiruti,  in  tlie  latter 
office.  CoBtB  Id  an  actioo  bo  removed  sbalt  lie  the  sttiue  as  in  an 
orisinBl  action  eommenced  iu  BOid  county  court* 

L.  ISS3,  cb.  B80. 

I    2ft8S.   PlHdlBKK. 

The  pleadinga  in  a  jiiBtice'a  court  are: 

1.  The  plaintiCfB   comiilaiut. 

2.  The  detendiinfs  noHwer. 

3.  The  defendnnt's  demurrer  to  Ihe  complHint,  or  to  one  or  luoic 
diatinet  caiiseB  of  acilun.  separately  slated  therein. 

4.  The  plaintiffB  demurrer  to  one  or  more  counterclaims  ualed 
in  tbe  auBn  er. 

Co.  Froc.,  i  64,  subd.  1. 


facta  coDBtitutiug  tbe  c 


I  aSST.  What  caaiieB  ot  action  aiar  be  |*iB«d. 

Tbe  plaintiff  may  unite,  in  the  aame  complaint,  two  or  mon 
catiaea  o(  action,  where  they  all  arise  out  of; 

1.  The  same  transaction,  or  trunsoctiooa  connected  with  the 
same  aubject  oF  action;  or 

2.  Contrart,  eipresB  or  implied;  or 

3.  Personal  inj'iirleB,  and  injuries  to  property,  or  either. 

But  it  muBt  appear,  upon  the  face  of  tbe  complaint,  that  all 
the  cauaea  of  action  ao  united  bclonR  to  one  of  tbe  forcKointc  sub- 
divisions of  this  Hcotlon;  that  thi>y  are  eonsisteut  with  each  other- 
thnt  they  reijnlre  the  satne  judRroent:  and,  except  aa  otherwise 
prescribed  by  law,  that  they  affect  all  the  partipB.  Where  a  cnuae 
of  action,  for  which  a  defendant  miRht  be  arrested,  is  nnited 
with  a  cnnse  of  action,  for  which  he  cannot  be  prrested,  an  ezei^n- 
tion  afcainst  the  person  of  the  defendant  cannot  be  issued  upon 
the  judgment. 

I  99SB.  Aumrver. 

The  answer  may  contain  a  KenernI  denial  of  ench  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. 

CD.    PRK.,    IDbd,    t,    I    W. 


In  a  case  Hpecified  in  anbdividlon  third  or  fourth  of  section  2d3ft 
of  this  act,  a  party  may  demur  to  the  plendinit  of  the  adTerafi 
party,  or.  if  it  ia  a.  complaint,  to  one  or  more  distinct  and  separate 
causes  of  action,  where  it  is  not  suffidpntW  explicit  to  be  ander- 
etood;  or  where  it  does  not  slate  fncts  sufficient  to  conatltnte  a 
eauae  of  action,  or  coiintPrclnini.  ns  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleadiDc  to 
bo  amended:  and  if  the  party  fails  no  to  amend,  tbe  defM-'iv- 
eleadine,  or  part  of  a  pleading  demurred  to,  must  be  dlBregarded, 


C.  19.  t.  i  COUNTERCLAIM. 

If  the  eonrt  deems  the  demurrer  a 
the  party  makiDK  It  to  pltmd  over, 

a>.  Fnc.,  I  M,  nbd.  8  (nd  T. 

t  S940,  General  rales  of  plesdlBv. 

A  pleading,  except  as  otherwise  prescribed  m  section  2951  of 
this  act,  mar  be  oral  or  written.  I(  it  is  oral,  the  substance 
thereof  miut  be  eutored  b7  the  justice  in  Ilia  docket-book;  if  it  la 
nrritteu,  it  must  be  filed  by  him,  and  a.  reference  to  it  made  in 
hia  docket-book.  A  pleading  is  cot  requited  to  be  in  any  par- 
ticular form;  but  it  niuxt  be  bo  exprcEiied,  na  to  enable  a  pcrsoii 
of  commoD  uodentaudinK  to  know  what  ia  intended. 

Id.,  nbd.  a  ud  S.  nm'd. 

I  2M1.  AfHsonnt,  or  lustPameiit  for  parmeat  of  MoneT. 

For  the  purpose  of  setting  forlli  a  cause  of  action,  defence,  or 
conntnclalm,  founded  upon  an  account,  or  upon  an  instrumerit  for 
the  payment  of  money  only,  it  Is  EuScient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  the  court,  and  to  atate 
that  there  la  due  to  him  thereupon,  from  the  adTerae  party,  a 
specified  autn,  which  he  claims  to  recover  or  to  aet  off. 

Id.,  nbd.  S. 

I  3WM.  0««rt  ntajr  veqalre  Items  to  be  exUMteA. 

The  court  may,  npon  the  request  of  either  parly,  made  when 
iaaue  is  joined,  require  the  adverse  party  to  exhibit  hia  account 
Ol  demand,  or  to  state  the  nature  tbereof.  ag  far  aa  it  ix  iti  hia 

Sower  so  to  do,  at  that  or  another  specified  time;  and  in  case  of  his 
etault,  It  may  preclude  him  from  giving  evidence  of  snch  parts 
thereof,  aa  have  not  been  so  exhibited  or  stated. 
Id.,  nbd.  U. 


Tsrinncv,   iwnYevu  an   ujit^^iiiiuii   ill   a  piv?nuius   auu    uic-  |/cuua. 

t  be  disregarded  aa  Immaterial,  onleea  the  court  Is  aatisSed 

that  the  adverse  party  haa  been  misled  thereby,  to  his  prejudice. 

Id.,  mbd.  10. 

I  mnt*.  AaMDAman*  of  pleadlava. 

The  roort  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  triiil,  or  during  the  trial,  or  upon 
appeal,  if  anbatantial  justice  will  be  promoted  tben^bj.  Where  a 
I^ily  amends  hia  pleading  after  joinder  of  isBue,  or  pleads  over 
upon  the  decision  of  n  demurrer,  and  it  is  made  to  appear  to  the , 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  necea- 
aary  to  the  adverse  party.  In  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  he  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  nllowlog  an 
ameudaent,  the  payment  of  costs  to  the  adverse  party. 

Id.,   nbd.    11. 

t  Z»4S.  Oovaterelaina. 

Sectiona  601  and  502  of  this  act  apply  to  a  conntf^claim  In  aa 
actjon  brought  in  a  justice's  court:  except  that  such  ft  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
iaatlce'a  cotirt  has  jurladictlon  of  a  cause  of  aiTtion  founded 
thereon. 

V  3  H.  S.  3M,  I  M  <3  BOm.  »0,  381). 
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i  2&46.  Ii]>l  where  exeentor  or  trBatee  la  m  psrtr- 

Sections  DOG  and  506  ot  tbU  act  applr  to  a  counterclaim  In  an 
action  asainst  a  person  Bued  in  a  KjireseritatlTe  capacitj',  or  In 
fHTor  ot  an  executor  or  aOmlnistrator,  except  that  tbe  defendant 
cannot  take  judgment  againat  the  plaintiff,  upon  a  counterclain^ 
for  a  aam  exceeding  two  hundred  dollars. 
1  B.  B.  2U.    H  U   BDd  SO. 

I  9947.  OaBB««aene«  of  avsleet  to  ple*4  a*wnt«relml^ 

Where  the  defendant,  in  an  action  to  recoTer  damages  apoD  or 
tor  breach  ol  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sUtlDR  of  a  cause  of  ai;tion  in  his  (avor  to  recover  damages  for 
a,  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  eTerjr  person  deriTlnjt  title  thereto 
through  or  from  him,  are  forever  Uiercafter  precluded  from  maia- 
talning  an  action  to  recover  the  same,  or  anr  pajt  tb««of. 
Id.,  I  ST. 

I  a&4S.  Tbe  tut  scoUoB  qn«llll««. 

But  the  prohibition  contained  In  the  last  section  does  not  ex- 
tend to  either  of  the  foUowine  caaes: 

1.  Where  the  amount  of  the  counterclaim  la  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  renderad  tw- 
fore  the  commencement  ot  the  action.  In  which  it  mi^ht  ha¥e 
been  interposed. 

3.  Wbere  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  conslstH  of  a  claim,  npon  whlt^  an* 
other  action  was  pending,  at  the  time  when  the  action  was  com> 
menced. 

5.  Where  judgment  U  taken  against  the  dofeudsut,  without  per- 
•onal  iervice  of  the  summona  upon  him,   or  so  appearance  br 

Id..  I  08.  am-d:  U  1S40,  ch.  «T  (2  Bdm.  363). 
f  3»4e.  Jn<KBieBt  apou  conntepolajni. 

Khere  a  counterclaim  is  eatablished,  which  equals  the  plain* 
.  demand,  the  judgment  must  be  in  favor  of  the  defendant 
Where  it  li  less  than  the  plaintiff**  demand,  tbe  plaintiff  most 
have  judgmeut  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defemlant  must  have  judgment  tor  the  excess,  or 
BO  much  thereof  as  in  due  from  the  plaiatifl,  Qnlesa  It  la  man 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two  hun- 
dred dollars,  or  if  no  purt  of  it  is  due  from  the  plaiatlft  the  ]a>> 
tlce  mutt,  at  the  election  of  the  defendojit,  either: 

1.  Ret  off  so  much  of  the  couuterclnim  as  is  anfliclent  ttt  sat- 
isfr  the  plaintiff's  demand,  and  render  judgment  for  tbe  defendant 
for  his  coHts:  in  which  case,  the  defendant  may  maintain  on  ac- 
tion for  the  residue;  or, 

2.  Render  a  jndgment  of  discontinuance  with  costs;  in  whlck 
cflH.  the  defendant  may  thereafter  maintain  an  action  for  the 

Where  part  of  the  excess  is  not  dae  from  tbe  plaintiff,  the  Jndr- 
ment  does  not  prejudice  fhp  dpfeodnnt's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgmoit  doe*  BOt  COaccL 

U.,  H  B%  U,  asd  part  ot  I  fiS. 

SM 

.Coo.'lc 
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I  3900.  jBdannent  -wbea  seoonnts   exceed  f400. 

Where.  upoQ  the  trial  of  aa  action,  the  sum  total  of  the 
acconatH  of  both  parties,  proTed  to  the  BatiBtaction  of  tbe  jus- 
tice, exceeds  four  hundred  dollars,  judgment  oF  dUcoDtinaance 
must  be  rendered  axalnst  the  plaiotiff,  with  costs. 

3  B.  3.  234,  I  M, 

I  2SB1.  Answer  of  title. 

The  defendant  may.  either  with  or  without  other  matter  of 
defence,  eet  forth  in  his  answer  facts,  showing  that  the  title  to 
r«al  iRvpert]'  will  come  in  aneation.  Sneh  an  ansiver  must  be 
in  writing;  and  it  must  be  signed  b;  the  defendant,  or  bis  attop- 
ney  or  agent,  and  delivered  to  the  Juatice.  The  justice  matt, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

I  3902.  rndertslilBB  thereopon. 

In  the  case  specified  in  the  lost  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  uDdertaUng, 
executed   bj  one  or   more  sureties,   approved   by  the  justice; 


0  be  brought  in  the 

J,  the  defendant  wiL,      ...._.     ._  ., 

daja  after  the  deposit,  give  a  written  admissioo  of  the  service 
tbereof.  Where  toe  deFcndant  was  arrested  in  the  action  before 
the  justice,  the  nnderlaking  must  further  provide,  that  be  will, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  iasned  to  enforce  a  final  judgment  in  the  action  so  to  be 
bronght.  If  the  defendant  tails  to  comply  with  the  Dndertalcing, 
the  sureties  are  liable  thereupon,  to  an  amount  not  esceedins 
two  hundred  dollars. 

Id.,  mrt  ot  I  K.  ■m'<l. 

I  SOBS.  IB  wka<  eoart  new  aotloa  t«  k«  broosbt. 

The  conrt  in  which  a  new  action  is  to  be  broaght.  as  prescribed 
in  the  last  section,  is  the  anpreme  court,  or  the  county  court  of 
the  Jnstlce'a  connty.  at  the  plaintiff's  election;  except  that, 
where  the  justice  Is  a  justice  ot  the  peace  of  the  city  of  Buffalo, 
It  is  the  superior  court  of  Buffalo. 

Id..  I  W. 

I  aDS4.  IVheB  action  httore  Jns'tee  to  tie  dlscontlnacd. 

tJpon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discontinued,  aud  each  party  mnst  pay  bis  own 
costs.  The  costs  so  paid  by  either  party  must  l>e  allowed  to  him. 
if  he  recorers  costs  in  the  now  action,  to  be  brought  ss  prescribed 
in  the  last  two  sections.  If  the  i>1aint<ff  falls  to  deposit  with 
the  justice  a  summons  atid  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plamtis 
to  recover  his  costs  before  the  justice. 

Id.,  i  ST. 

I  sgSS.  mtcct  ot  fallnre  to  sItc  andertakln*. 

If  tbe  undertaking  is  not  delivered  to  the  jnstice,  he  has  juris- 

dictionof  the  action,  and  n- ^  "--' '  "-  •■-""■■—* 

la  preclnded,  i~  ""''  ''' 

Id..  I  S8. 

54T 
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I  MSB.  Wk«a  tltla  «oucB  Id  «>eBllon  OB  »lalBtia*a  awv 

If,  however,  it  appears,  apon  tbe  trial,  from  the  pUlDtUTB  own 
■howioK,  that  the  title  to  real  property  is  in  queatloa,  and  the 
title  is  disputed  by  the  defendaot,  the  juBtice  must  diamisa  the 
complaint,  with  coHta,  and  render  judgment  as>^st  the  pltUotllT 
accord  inglj-. 

Oo.  Pne.,  I  BB. 

I  29B7.  PlvudlnsB  In  new  &ettoB.  VadertaklBK  l»<«r« 
laatlee,  ivken  Kpplloable. 

In  the  new  action,  to  be  bronght  after  an  actioD  before  a  jna- 
tice  is  discontinued,  by  the  delivery  of  an  anawer  and  an  nnder- 
takiug,  HB  prescribed  In  the  last  six  sectious  of  this  act,  the 
plaintiff  moBt  complain  for  the  same  cauae  of  action  only,  upon 
which  he  relied  before  the  justke:  and  the  defendant's  answer 
mast  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  tlie  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justEce'B  court,  each  andertaking,  icivea  in  the 
jnstjce'a  court,  continnea  to  be  valid  In,  and  Is  applicable  to,  tte 
new  action, 

w-  1  w. 

I  8058.  Ans'wer  of  title  it*  to  one  ol  ••▼•fbI  chbc*  •! 
aotloa. 

Where,  In  an  action  before  a  justice^  the  plaintiff  has  two  or 
more  canses  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  Ib  interposed  as  to  one  or  miwe, 
but  not  BB  to  all  of  them;  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  tn  sections  3951  ond  2!K^2  of 
thin  act,  with  respect  to  the  cause  or  causes  of  action  only.  In 
which  title  will  so  come  fn  question.  Whereupon  the  justice 
must  discoattnoe  the  action  as  to  those  cause*  of  action  only:  the 
idaintlff  may  commence  a  new  action  therefor  In  the  proper 
court;  and  the  original  action  must  proceed  as  to  the  other  caoae*. 

Id.,  [hR  of  I  82. 

848 
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TITUi  IV. 

ProcMdii^*  between  the  Joinder  of  iaaue  and  tbe  trtaL 

I  1.  AdjMirnmeDl*. 

article:  riRST. 


B«.  9SW.  Aajonmmeot  br   Jnitlci!. 

aseo.  AdJouroBieDC  db  ■ppllcatton  nt  pknutllt. 

2M1.  AdjoammeDC  on  appUcacloa  ol  deteDdiiDt. 

sees.  UiiAuUklDg  in  pniFni«  dlaichirfa  at  detflDdaut 

aSM.  Wbcn  deteodant  to  be  dlipbarfed. 

3BeD.  SoUieqiuDt  idJoununeDti, 

SMI.  Jwtlca  maj  ImpOM  «oiid)tlon«  span   idjoiirnmi 

XM8.  AdjaDnmient    not  (o   «it««<l    nlselr   Oiri- 


ibMDt   ViLIWM   li 


I  S»B8.  AdJouraineDt  br  Jnntler. 

At  the  time  of  the  returo  of  a  BUmmoiis,  or  of  the  joinder  of 
isaae  withoat  procesB.  but  at  no  other  time,  the  justice  may,  ia 
tdB  discretion  and  upon  hie  own  motion,  adjourn  the  tiia]  of  the 
action  not  more  than  eight  days,  unleas  the  defendant  has  been 
uTCBted;  in  which  ease,  no  such  adjournment  thall  be  made. 

3  R.  B.  238.  H  ar.  S8  (2  Bdm.  SM). 

■  a»eO.  Adjaanment  on  ttpyllcatlOB  of  platutUf. 

At  the  time  of  the  return  of  a  aummons,  or  of  the  joinder  of 
isane  without  procese,  the  justice  must,  npon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice-  But  such  an  adjourn- 
ment  shall  not  be  granted  unless  Uie  plaintiff  or  hia  attorney.  It 
required  by  the  defendant,  makes  oath  that  the  plaintiff  cannot, 
for  want  of  some  material  teatimouy  or  witness,  specified  by 
him,   safely  proceed  to  trial. 

Id.,  piR  of  H  <»  and  TO  (3  Edm.  7M.  3BE), 

I  SBOl.  AdJaarBmcBt  on  «»»UeBtl«n  •(  iuttrnMrnm-t. 

At  the  time  of  the  joinder  of  iuue,  the  justice  muat,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements; 

1.  The  defendant  or  his  attorney  mnst,  if  required  hy  the 
plaintiff,  or  by  tbe  justice,  make  oath  that  he  Terily  belieres 
that  tbe  defcmdant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
teMimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  haa  not  been 
arrested  la  the  action,  an  nudertaking  mnst  be  given  to  tha 
plainUff  in  behalf  of  tbe  defendant,  as  preacribed  in  tbe  next 
section.  But  such  an  undertaking  need  not  be  giren,  where  the 
action  is  to  recoTer  a  chattel. 

Snch   an   adjonmrnent   must  tie   for   snch   a    reasonable   timev 
fixed  hy  the  Justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 
Id..  H  H  (Bd  TO. 


1,.,  Google 
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I  2fta2.   Id.t   nndertaklas  therenpo>. 

Ihe  UDdertaking  iirescrlbed  la  the  last  section  mu«t  be  executed 
by  one  or  more  Huretiee,  approved  by  the  justice;  and  must  bo 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  In  the  action; 
and  if,  before  the  expiration  of  ten  day  a  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  the  jiidEment,  the  de- 
fendant removes,  secretes,  asHicna.  or  in  any  way  dispoees  ol 
any  part  of  his  property,  llnble  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  tie  necessary  support  of  bimself  and  hia 
family,  and  If  an  execution  upon  the  judirment  is  returned 
wholly  or  partly  unsatisfied;  the  snreties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  jodgment. 

I  2963.  rndertaklHK  tit  nrocnre  dtBcharKe  af  dcteadaat 
from  cantodr. 

Where  the  defendant  has  been  arrested,  the  trial  mast  be 
adjourned  upon  his  application,  upon  the  some  terms,  and  in 
the  same  manner,  aa  where  ho  has  not  been  arrested;  except  tbat 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  most 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertakinic  to  the  plaiutfl^ 
with  one  or  more  sureties,  approved  by  the  juatice,  to  the  effect 
that.  If  the  plaintilT  recovers  judgment  In  the  action;  and  if  an 
execution  is  issued  thereupon  acainst  the  perBOn  of  the  defendant. 
within  ten  days  sfter  the  plaintiff  Is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  b>  the 
plaintiEF  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking !s  given,  the  defendant  must  be  discharged  frcmi  cnstodj. 

S  B.  B.  389,  aw,  ixct  of  II  Tl.  TT  and  TB  (3  Bdm,  BS). 

I  aaei.  IVhem  detenduit  ta  be  dlacliarred. 
If  the   trial  of  an  action,   in   which   the   defendant   has   been 
arrested.  Is  adjourned  with  the  consent  of  botb  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id..  I  IX 

I  300S.  S«kae«vent  adJonm^eiitB. 

The  Justice  mnst.  upoD  the  application  of  the  defendant, 
grant  a  second  or  svibseqaent  adjournment  of  the  trial  of  Uw 
action,  upon  the  defendant's  giving  security,  it  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  be 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtAin 
the  testimony  or  witness.  Bnt  if  the  defendant  has  (riven  an 
undertaking  upon  a  former  adjonmment,  a  new  undertaking  need 
not  be  given,  unless  it  is  requtred  by  the  Justice,  or  by  the  mre- 
ties  in  the  former  undertaking. 

Id.,   I  TS. 

I    aOOB.    Jnntlofl    may    InpOBC    oondlllOBn    npo>    «d]aai»- 


6.  IB,  t,  4, ».  1  ADJOURNMENTS.  .    %%  29e7-ae 

i*  &  uon-retldeiit  of  the  coantj,  the  Jaatice  nuir,  In  hia  diacretion, 
upon  the  plaintiff's  application,  direct  t^at  an?  ^itneas  on  the 
part  of  the  plaintiff,  who  is  In  attendance,  be  then  examined 
under  oath  before  the  iuitice.  Thereupon  the  te»t)iaonr_  of  th^ 
witneefl  nanst  be  reduced  to  writing,  certified  by  the  iaitice,  and 
retained  by  bitn;  to  be  read  upon  the  trial,  witn  the  same  effw-t, 
and  anbject  to  the  aame  objectioaH,  as  if  it  waa  then  gixen  oriUj' 
by  tlie  witness. 

3  B.   B.  338,  ZW,  I  TO. 

f  9»6T.  AdJ«Bruia«at  wli»  wbitbbt  to  Kttaoli  khaeiit  Wf 

Where,  npon  a  trial,  a  warrant  or  attachment  is  luned  to  com' 
pel  the  attendance  of  a  witness,  who  has  failed  to  appeal  In 
obedience  to  a  subpoena,  the  justice  may,  in  his  dlBcretion,  ad* 
Jonm  the  trial,  for  anch  a  time  as  he  deems  necessary  tor  thm 
retain  of  the  warrant,  not  exceeding  fire  days. 

I  296S.  Adjonmnent  not  to  exceed  alBet7  daya.  ' 

The  trial  of  an  action  shall  not  be  adjoarned  to  a  time  bei^hd 
ninety  days  rrom  the  joinder  of  issue,  without  the  consent  of  both 
partiea.  except  in  one  of  the  following  cuses: 

1.  Where  a  veulre  has  been  duly  issued,  but  a  jury  basnot 
been  procured,  so  that  It  is  necessnT  to  issue  a  new  Tenire,  or 
to  aammoD  one  or  more  talesmen,  the  trial  may  be  adjonmed, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  Jury  has  not  been  able  to  agree  ufion  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chaoter. 

3.  Where  a  wnrrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  wartant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  lifth  of  this  chapter,  an  adjournment  made  there- 
upon,  aa  prescribed  by  law,  is  not  deemed  a  part  ot  the  ninety 

a«  3  B.   8    nS,   MO.   I  T8. 
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JUSTICES'  couaxs.  c. 

AHTICLB  SBCOND. 

Compelling  the  attendance  of  a  wittteta. 


unt  ■nlDiE  cltUnlUnf  irltDMi.  ' 


[  !»«».  WbCB  JOHtlce  m«r  Isane  siibpaeBm. 

A  justice  of  the  peace  mu;  Issue  a  subpoena,  to  compel  a  wit- 
neES  to  atteud,  Id  tbc  coiiuly  n'here  the  justice  resides,  or  in  aii 
adjoining  couDtj,  bat  not  olherwise,  lor  the  purpose  of  teati^- 
ing  upon  the  trial  of  an  action,  pending  before  himself,  or  before 
anotlier  justice.  The  subpoena  mar  require  the  witneu,  except 
SB  othenviae  esprcssly  proseribed  by  iaiv,  to  bring  witi  him  uiy 
book  or  paper,  relating  to  tlie  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proves; 
by  his  own  oftth,  or  the  onth  of  nnniber  person,  that  an  action  U 
actually  pending  before  the  other  justice. 

2  B.  a.  238,  210,  u  so  Boa  81.  s«e  i  3ias,  i>i»i. 

t  29T0.  SahDoena.)  hoir  serTed. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  rending  it,  or  stating  its  contenta,  to 
the  witness,  and  by  paying  and  tenderi;  '  '      ■  ■     •       ... 

for  Ope  day's  attendance  as  a  witness. 

constable,  his  return  thereto,  etnting  the  manner  of  serTice  and 
the  lum  paid,  is  presumptive  evidence  of  the  tacts  therein  stated. 

td.,   i  8Z. 

I  seri.  Wavrant  of  attachneBt  asalavt  defsBlUBr  wit- 
Where  It  is  made  to  appear,  to  the  sntiafaetion  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  rej:u8ed  or  nefclected  to  attend 
ns  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  tor 
tbe  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  wns  subpoenaed,  or  his  attorney,  makes  octh 
that  the  testimony  of  the  witness  is  matetial;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 
W.,  1  83,  «in'cl:  L.  18M,  ch.  235. 

I  a(*T2.  Id.)  hOTT  vxecnted)  teea  therenpoa. 
Such  a  warrant  of  attachment  must  bo  executed  in  the  name 
manner  as  an  order  of  nrri'st.  The  f(*s  of  the  justice  and  con- 
stable for  iasuinfT  and  serving  it,  must  be  naid  by  the  person 
against  whom  It  is  ii>sued,  unless  he  shows  a  reasonable  ermse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend:  in 
which  case,  the  partv  procuring  the  warrant  mnst  pay  ttiQIH  at>d, 


i.  19,  t.  4.  a.  2      ATTENDxVNCE  OF  WITNESS.  gg  3973-:? 

if  be  recoven  coati,  the  amoaot  thereof  must  be  »Uoned  to  him 
as  fi»n  at  blB  coBts. 
2  &.  a.  2sa,  240,  i  94. 

I  39n.  tu-t  irhcn  *rl(ii«B>  !■  In  «d]aiDliiK  oonntr- 

Where  the  delinquent  witnefla  ib  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  ot  attachment  ia  directed, 
may  arrest  the  witnesa  in  that  county,  and  bring  him  before  the 
justice.  The  conBtable,  Mhllc  he  1b  within  tbo  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  countr, 
with  nvpett  to  the  warrant  bo  issned  to  him. 

1  SOT4.  Fine  for  refnaliiK  to  nttead,  or  to  teatlfy. 

A  person,  duly  subpoenaed  aa  a  witneEs,  who,  without  a  reason- 
able eicuse,  proTed  by  his  oath  or  the  oath  ot  another  person, 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  [>endinK,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  ksa  than  one  dollar  dot 
more  than  tei)  dollars,  as  the  juBtice  thinks  it  reasonable  to 
im[iose  upon  him,  as  a  fine  therefor. 

2  B.  8.  23S,  240,  I  «(,  ini'd. 

I  2»7B.  M.t  bow  Impoaed. 

The  fine  may  be  Bummartly  Imposed  by  the  justice,  upoa  the 
application  of  the  party  in  whoae  behalf  the  witneaa  was  snb- 
poenaed,  at  any  time  during  the  trial,  when  the  defaulting  wil- 
nesB  is  present,  and  haa  an  opportuuitj'  to  be  heard.  It  it  Is  not 
Imposed  during  the  trinl,  the  juatiee,  at  iny  time  within  five  days 
after  judgment  ia  rendered,  muat,  upon  the  application  of  the 
party,  issue  a  wsrrant,  directed  generally  to  any  constable  ot  the 
connty,  commanding  him  to  arrest  the  defaulting  witiieaa,  and  to 
bring  him  bpfore  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issTiing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  I  8«. 

I  XVre.  Htante   of  eoBTlotloa. 

The  justice  imposing  the  fine  must  enter  in  hie  docket-book  a 
minnte  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
tbe  fine,  and  of  the  coata.  The  minute  is  deemed  a  judgment 
ftgafnat  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 


I  SMT.  Bxeentloa  tkereapon. 

'  If  the  whole  amount  of  the  fine  and  costs  in  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  snm  remaining  unpaid,  of  the  goods  and  chattela  of  the  de- 
linquent, within  the  county,  and.  tor  want  thereof,  to  take  him. 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum.  not  exceeding  thirty  dnya.  Upon  the  delin- 
quent being  ■committed  to  jail,  the  lteri)er  thereof  muat  keep  him 
In  close  cnstody  therein,  until  he  is  entitled  to  a  dlscha^e,  aa 
•pecified  In  the  execntion. 
Id..  I  88.  _^ 

sua  L.(.H"i<'lc 
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1  &S7S.  MvDer  eollected)  liow  applied. 

The  money  collected  by  virtue  of  the  executioEi  mnst  be  fortli- 
with  paid  by  the  constable  to  the  justice.  The  Justice  miut. 
wltiin  ten  daya  alter  he  receives  a  fine,  or  any  part  tbereot. 
from  the  conetable  or  the  delinquent,  pay  the  money  to  the  officer, 
to  whom  the  hDes  are  directed  to  be  paid,  by  sectioa  287S  ol  this 
act,  tor  the  use  of  the  poor. 

2  R.  s.  3sa,  340,  I  se. 

I  SOTS.  DefBBltlna  nltneH  liable  lor  dsmasM. 

A  person,  enbpoeaaed  aa  prescritied  in  this  article,  who  nes- 
lectfl  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liatuc 
to  the  party,  iu  whose  behalf  he  was  subpoenaed,  for  all  datn- 
agea  which  the  party  snstaiiis  by  reaaoa  of  nia  neglect  or  refiuel 

Id..    I   W,    km'A. 
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I9,t.  4.a.3    COMMIS.  TO  TAKE  TESTIMONY.        % 

ARTICLE  THIBD.* 

C(ymmitaion  to  take  testimony. 

:  3BS0.  OominlHlaD  to  ciimlDe  wltuu  npoD  lDt*rnsa>orlt*. 

iassl  wiieD  Bod  bow  cnoted. 
ZIM3.  AiioatDmml. 


I   aeSO.  CommtHlon     to     eumJMs     wltacaa     apoa     l«t«r> 

Where  tbe  defendant  has  neglected  to  appear  uDon  the  return 
ot  ft  •ommons,  or  haa  fnlled  to  aaavrei  the  complamt,  or  where 
AM  issue  of  faet  has  been  joined  iu  an  action;  and  it  appeara,  by 
affidarit,  apoii  the  application  of  either  purl}',  that  a  witneBa,  not 
within  the  count;  where  the  action  ia  peuding,  or  an  adjolaioK 
coant7,  is  material  ia  the  prosecDtioo  or  defence  of  the  action, 
the  justice  may  award  a  cummission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witneaa  under  oatb,  npon  interrogatories  to  be  settled  br  the 
justice,  or  hj  the  written  agreement  ot  the  parties,  and  indorsed 
upon  or  annexed  to  the  commisBion;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  returu  the  same  by  mail,  addressed 
10  the  justice, 

L.  18(8.  cb.  3«.  I  Z,  niii-d;  L.  1847,  cb.  32B  («  Edm.  MO). 

I  XS81.  Id.)  oraIlr> 

It  both  parties  eipressly  consent,  a.  commission,  granted  as 
preecril>ed  in  this  article,  mny  iaaue  without  written  interroga- 
tories, and  the  dciiositlon  may  l>e  tulieu  upon  oral  questions.  In 
ihat  case,  section  900  ot  this  act  applies  to  the  execution  of  the 
commlsBlon:  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  eiatnination  of  a  witness,  by 
Tirtoe   thereof,  need  not  be  given. 

I  aeea.  vrtm  and  how  smite  tl. 

The  commission  may  be  granted  by  the  justice  withont  notice, 
upon  the  application  ot  the  plnintiS,  made  at  the  return  of  the 
summons,  or  upon  the  application  ot  either  party,  made  at  the 
tioje  of  the  joinder  of  issue.  It  may  also  be  iiranted  at  any  time 
after  the  joinder  of  issue,  unon  the  Hnplicntion  nf  eithpr  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
ot  the  application  has  been  served  upon  the  adverse  party,  either 
peraooally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  ISSB.  eb.  3U,  (  ■. 

I  308S.  A4Jaariun«Dt. 

Where  a  commission  is  granted  npon  the  application  ot  the 
plaintiff,  he  is  entitled  to  one  or  more  ndjoiiriimcnts  ot  the  trial. 


,;S  i9sl-*?  jrSTUES-  courts.  c  1«,  t.  4,  a.  3 

and  returned:  not  vseefdlag  tbe  ton^th  of  time  for   wbid  tbe 
trial  uiigtit  be  adjaanied  apon  tbe  appIic«tioii  of  the  defendant. 

I^  IStl,  cb.  us.  1  I  14  EdsL  MB). 

I  W84.  EsccbUvb  ■>«  retBim  vf  cshhIbsIoh. 
Ttie  commicsioii  mnst  be  ei:c«Qt«d  and  retnm«d,  as  prescribed 
in  cecboti  901  of  (his  act;  and  a  ccp;  of  that  aectioB  mnst  b« 
annezed  thereto,  except   that  anbdiTiaion  sixth  thereof  maL7  be 
omitted. 

Sabttltatcd  (or  I^  ISH,  eh.  213.  }  4  (4  Edm.  SU). 

f  »6S.  R«cl»t  thertwt  br  luUce, 

The  jnatiee,  to  whom  tho  package  oontaining  the  commistioB  ii 
transmitted  by  mail,  mnst  ifv^i'e  it  from  the  poet-office,  and 
open  and  file  it,  indoning  thereapou  Th~  uftte  of  hia  so  doins.  It 
mmt  remein  on  file  vcith  him,  uitil  the  trUI;  but  «tlier  partj 
is  entitled  to  inspect  it  on  Sle. 

I  Xa8&  Whra  dep«riU*a  evMeBee. 

Se<rtioDa  902  and  908  of  this  act  apply  to  &  commiaaion,  ia««ed 
Bs  prescribed  in  thia  article:  *oi  to  the  ezecation  thereof.  A 
depositioD  taken  tbereander  may  be  read   in  evidence   opoa  tbe 


I   38ST.   Povrcra   ot   iwmmlaatitaeva. 

Where  the  commiMion  is  executed  within  the  State,  the  ean- 
misaioner,  or.  if  there  are  two  or  more,  a  majority  of  them,  hare 
tbe  aame  power  to  isHne  a  Hat>3oena.  to  awear  a  wituesa,  and  t» 
compel  hia  attendance,  that  a'  jastice  of  tbe  peace  baa,  in  aa 
RctioD  pending  before  hfan. 

L.   U4I,  a.  I3S,  I  1  (4  Edm.  Ht). 
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TITLE  V. 
Trial  and  its  Incidents. 


>!  DEDiiiidtDtt  Inn 


).  Jnron  lo  licttul 


•ooi.  Ex  patte  (OdiTlt;  vb«i 


aOOO.  CompcteniT   of   vita 

300S.  OaDiubla  le  k««p  Jnrj:  til>  «tb. 
9007.  BcndltkoD  of  rerdlcti  pUtiilUt  need  ool 
aOOS.  Jbtt  vtaSD  10  be  dlK&illBMl;  mw  tcbI 
aOOB.  rine  to  be  iDPoaed  od  defiultLnff  Jom 


"^ 


Bffeet  of  fKllvre  at  dsf BBdaat  t*  hvvbot. 

the  defendant  makes  default  in  appeariog  or  pleading 
uirvu  i.ue  retnm  of  a  sammoDB,  which  has  been  dni;  served  as 
preBcribed  in  this  chapter,  the  juitice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  accordinB  to 
law  and  equity,  bh  the  rerr  right  nf  the  case  appeara. 
2  B.  3.  »2,  I  fi2  (2  Bdm.  2S9). 

f  3Wf«S.  ^Vtaen  Jaatlce  to  try  lasBeaf  taat. 
Where  an  iMae  of  fact  hai  been  Joined,  if  neither  partr  de- 
ntanda  a  trinl  by  jury,  the  juatice  must  try  the  isBue,  hear  the 
alletralioDS  and   proofs  of  the   parties    and  render  jodement   aa 
preacribed  in  the  last  section. 
Id..  I  ei. 

1X000.  [Am'd,  lAOT.]  Demandlns'  Jury  trlnl. 
At  the  time  when  nn  iaaiip  of  fact  is  joined  eithei-  party  may 
demand  a  trial  by  ju>7,  and  untesa  bo  demanded  at  the  joiniUK  ot 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  juHtice  the  statutory  fees  (or  the  at- 
tendance of  enah  person  to  be  sumaioued  and  for  the  jurors  to 
nerve  upon  the  trial,  and  bIbo  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persuns  to  be  dran-ii  as  jnrors.  The  fees 
so  deposited  Bhall  be  delivered  by  the  justice  to  the  constable 
serving  the  venire,  and  by  him  shall  bi;  paid  out  as  required  by 
law.  In  default  of  a  deposit  aa  aforesaid  the  justice  shall  proceed 
aa  if  no  demand  for  trial  by  jury  bad  been  made.  And  the  town 
clerk  of  every  town  in  this  state  shall  deliver  to  each  of  the  jus- 
tices of  the  peace  in  his  town  a  certified  copy  of  the  list  filed  with 
him,  in  pnrsuaDce  of  section  one  thousand  and  thirtv-seven  of  this 
code,  and  he  shall  also  deliver  to  each  of  said  justlc<«  a  certified 
copy  of  any  such  list  hereafter  filed  with  him.  within  ten  invH 
after  the  same  shall  he  filed.  The  town  clerk  is  entitled  to  a  fee 
of  one  dollar  for  each  copy  of  said  list  so  delivered.  Any  town 
clerk  who  shall  neglect  to  deliver  a  copy  of  the  list  to  each  of  the 
jnetiees  of  the  town  within  the  time  nhove  prescribed,  shall  forfeit 
ten  doHarB  for  ei»ch  fniinre.  to  he  sued  for  and  recovered  by  the 
overseers  of  the  poor  of  said  toivn  for  the  une  of  the  poor  of  said 

M.,  I  M,  UD'd;  L.  1S07,  cb.  1*9.    In  i-Sfct  Sept.  > 
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I  2fM)l.  Venire. 

When  a  trial  by  jurr  is  dnlr  demanded,  the  justice  miut  forth- 
witt  openly  draw  tuelre  ballots  Trom  a  boi  or  other  receptacle 
contaiuing  the  names  of  the  peraouB  who  B.re  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  count;  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  inrore  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  b;  him,  not  more  than  eight  days  from  ihe 
joining  of  issue,  unless  the  parties  consent  to  a  longer  ndjoum- 
ment,  which  cousent  shall  be  entered  in  the  jnatice'e  mmatee. 
The  ballots  shall  be  ot  the  same  description  an  those  prescribed 
in  section  two  thousand  nine  hundred  and  ninety-four  of  this 
act,  but  they  may  be,  or  may  previously  have  been  prepared  hj 
a  justice.  If  a  person  whose  name  is  thus  drawn,  in  the  judg- 
ment of  the  justice,  resides  more  than  three  miles  from  the 
|dace  of  trial  tbe  justice  may  set  anide  such  jnror,  and  he  may 
excuse  any  juror  who  comes  within  the  provtsions  of  sectloo  one 
thousand  and  thirty-three  ot  this  Codu,  and  In  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  depoHit  the  ballot  containing  tbe 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box  from 
which  they  were  tiikcu.  If  at  the  time  of  drawing  jurors  for  the 
court  there  Is  not  a  sufficient  number  of  ballota  remaining  in  the 
original  box,  the  justice,  upon  drawing  nil  the  ballots  therem,  must 
draw  the  necessary  number  from  tbe  second  boi  containing  tbe 
aames  of  those  jurors  who  have  before  served,  as  in  this  section 
prescritjed,  and  must  continue  to  draw  from'  that  box  until  a 
new  list  of  jurors  is  delivered  to  him  by  said  town  derk. 

1  aa»a.  Id.i  la  aotlon  between  two  tawiu,  et«. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  Qualified  and  not  exempt,  aa 
prescribed  in  the  Inst  section,  and  who  are  not  interested  in  the 
matter  at  Issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  K.    S.   212,    t  991 

g  Z093.  Delivery,  execotlon  and  retom  of  -veBlre. 

The  justice  munt  insert  the  names  of  tbe  jurors  so  drawn,  io 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  dlNinlerested  between  the  parties.  The  constaUe 
must,  at  least  three  dnys  before  the  day  therein  stated,  noti& 
each  of  the  persons  whone  immes  have  been  therein  Inserted, 
by  reading  it  or  stating  Ihe  substance  thereof  to  the  person  eo 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  Kenrch.  to  find  any  of  the  peraons  so 
named.  The  constable  must  make  his  tetnm  npon  the  Tenlre, 
oortifyiDg  that  he  has  so  persouslly  served  it  upon  each  of  tbe 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constaUe 
making  a  fnlse  return  upon  such  venire  is  guilty  of  a  misde- 
meanor. Any  person  so  served  snd  not  attending  at  the  tint- 
and  plnCB  to  which  the  cnnse  was  so  sdjoumed.  Is  guilty  of  a 
mntempt  of  court,  piinishsble  hy  n  fine  rot  eice«ding  ten  dntlara. 
wUch  the  jtiatice  may  impose  forthwith  by  aa  enU7  in  bta 
858 


minntea  of  the  impoaition  of  Bach  fine,  to  be  collected  b;  exeen- 

Uon  iwued  by  tlie  juslioe  aa  upou  a  judgment,  witn  coats  of  the  ' 
levy,  and  which  tine  uli^Il  be  paid  over  to  the  use  of  the  poor 
of  the  count;  by  the  justice,  but  upon  the  preBeutstion  of  a 
reaHooable  aod  sufficient  excuse  b;  of  on  betuiU  of  the  peraon 
so  Sued,  the  justice  may,  at  any  time,  remit  such  fine,  or  aa7 
part  thereof. 

9  B.  9.  213,  H  OT,  «:  I..  IH7,  cb.  410,  |  S  (4  Edm.  Ml). 
I  xe»4.  BmlloUt  kaw  pFepared. 

For  the  purpose  of  proeurinE  a  jury  to  try  the  acdon,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  neatly  as  may  be,  in  appearance,  by  writing  tiie  name  of  each 
pereoD  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  mnst  roll  up  or 
fold  each  ballot  In  the  same  manner,  ae  neatiy  aa  may  b^  so 
o«  to  resemble  the  others,  and  bo  that  the  name  is  not  visible, 
Tbe  ballots  mnst  be  deposited  in  a  box,  or  other  convenient 
receptacle. 
Id.,  I  M. 

I  2»8S.  DmwiBK  Jnrora. 

The  Jnstice  m 

of  the  ballots.      ,._.._. 

and  set  aside,  or  Is  excused,  another  ballot  must  he  drawn,  and 
BO  on,  sncoessiTely,  ontll  the  required  number  of  Jnrors  Is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  Jurors,  at  any  time  before  a  witness  is  sworn.  Tbe 
persons  so  selected  as  herein  provided,  constltate  tbe  Jury  to 
ti7  the  action. 

1  SftM.  Jnwowm  Im  acfnnH. 

It  a  sufflcient  number  of  competent  Jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defaulting  jurors, 
and  shall  place  the  same  in  the  hands  of  the  officer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  such 
Jurors  and  to  brin?  them  before  him  at  a  time  specified  tuit 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  sdjoumed.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  fine  specified  In  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officEr's  fees,  toffether  with  all  necessary  expense 
incnrred  by  him  in  servinjc  said  attachment,  to  l>e  audited  ani 
filed,  to  bie  enforced  in  tbe  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  par^  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  of  a  misdemeanor. 

I  SO»T,  lAwa,  IBSa.l   New  venlFe,  etc. 

If  the  constable,  to  whooi  the  venire  is  delivered,  does  not 
return  It  as  required  thereby:  or  it  is  for  any  reason  set  asides 
the  justice  miiHt  proceed   to  draw  another  jnry.  in  tbe  manner 

Erescribed  In  the  foreeotnir  sections,  which  shall  be  summoned 
t  like  manner  as  the  first  jury.  If  a  full  jnry.  drawn 
from  those  returned  ss  prexciibed  in  the  foregoing  sections 
caunot  be  obtained,  the  Justice  may  direct  the  constable  to 
require  the  attendance  forthwith,  or  at  snch  time  M  he  may 
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"designate,  not  longer  than  twenty-fonr  houra  after  the  Umiug 
tbereof,  or  such  a  nnmber  of  tBlesmen,  from  the  bystanders  or 
'  CroD)  the  town,  qualified  to  serve  as  jurors,  as  he  deems  •affident 
tor  the  purpose:  or  in  bis  discretioD  be  may  draw  from  the  inzT 
box,  double  the  number  of  jurors  required  to  complete  the  jnn' 
in  the  manner  required  by  the  foregoing  sections,  whidi  uiul 
be  summoned  in  like  manner  as  the  fint  jnry,  and  he  ahall 
continue  to  do  bo  till  a  jury  is  obtained.  Nothing  herriabefof* 
contained  shall  preclude  the  justice  from  adjonming  the  tti*l 
o(  the  case,  on  his  own  motion,  or  on  the  application  of  either 
of  the  parties  to  the  action,  bb  prorided  by  aectioca  twenty-nine 
hnndcea  and  fifty-nine  to  twenty-nine  hundred  and  aixty-^ht 
of  the  Code  of  CitiI  Procedure. 

U  isas,  cb.  E6T. 
,   I  S»OS.  Jnror'a  ontb. 

The  justice  must  administer  an  oath  or  affirmation  to  ettcli 
jnror,  well  and  truly  to  try  the  matter  in  difference  between 

,    pisintiff.   and ,   defendant,   and   nnleu   dl»- 

charved  by  the  justice,  a  true  Tcrdict  to  giTe,  according  to  the 
evidence. 

£    R.    S.    212.    ;    103. 

I  2009.  Jarr  ta  he«.r  proofs. 

After  the  jurors  have  been  duly  sworn,  tliey  must  sit  tOKether. 
and  bear  tlie  allegations  and  proofs  of  the  parties,  which  mnst 
be  made  publicly,  in  their  presence. 

Id.,  I  104. 

I  3000-  Wltneaa'ii  oatk. 

A  person  offered  ns  a  witness  must  before  any  testimony  is 
given  by  him.  be  duly  aworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  In  dllferpnce 

between  .  plaintiff,   and  .  defendant,   shall 

be  the  truth,  the  whole  truth,  and  nothing  bnt  the  truth. 

Id..  )  IDS. 

I   3001.  IVItaeBB    retamlag     to     be    Bnorn,     etc.     Wavcaat 

Where  a  witness,  attending  before  n  jiiBtiee  In  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  tho  form  prescribed  by  law;  or 
to  answer  a  pertinent  nnd  proper  qiii'stion:  or  neglects  or  refuses 
to  produce  a  book  or  paper  which  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  2969  of  this  net  or  duly 
renuired  to  produce  by  an  order,  made  as  prescribed  in  section 
8fiT  of  this  act;  and  the  party,  nt  whose  instance  he  attended. 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  po  fnr  mnlerlnl.  that  without  tt  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  Justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id..   1  2T9.  >m'<I. 

f  3003.   Contents  of  vrnrrattt)  ImprtaoBment   of   Feenaaat 

The  warrant  must  specify  the  cause  for  which  it   is  iasned. 

If  it  is  Issued   for  refusing  to  npswer  a  question,  the  qnestioi 

must  be  specified  therein:  (f  (or  neglecting  or  refnsinfc  to  pt»- 

duee  a  book  or  paper,  the  same  most  be  described  wlUi  COnTc- 

-Seo^ 
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slent  certolntr-    The  recaaaut  witseaa  niut  be  cloaely  confined, 
b7  virtue  of  t&e  warrant,  uutJI  he  aubmita  to  be  sworn  or  affirmed, 
or  to  answer,  or  to  produce  the  book  or  paper  required,  as  the 
case  may  be;  or  la  otherwise  dist^arged  according  to  law. 
3  B.  a.,  I  sao. 

I  SM8^  Aajoar>Di«mt  thcrenvon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  reqneat 
«f  the  party  In  whose  behalf  the  witness  attended,  adjonrn  the 
trial,  nntll  the  witnew  testifies,  or  produces  the  bokk  or  paper 
required,  or  diet,  or  becomea  a  lonatlc,  or  la  dlochArced  according 
to  law. 

14.,  I  2S1.  ' 

I  WM*.  ■>  part*  aAdBTlti  wk«n  •vUuio*. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  npon  a 
trial,  without  the  consent  of  both  partiea,  except  in  a  caae  wtiere 
It  ia  spedalij  allowed  hr  law. 

X   B.  a.  342.  I  lOS. 

I  SOOB.  Competeuey  •(  vrltBeaai  bow  deteraUsed. 

An  objection  to  the  competency  of  a  witneM  muBt  be  tried  and 
determined  by  the  Jnatice.  Where  the  groond  of  the  objection 
depends  npon  a  matter  of  fact,  evidence  may  be  given  thereupon, 
aa  upon  any  other  question  of  fact;  except  that.  If  the  witnea* 
la  examined  therenpon  by  the  party  objecting,  no  other  teatlmony 
■hall  be  received  from  either  party  aa  to  his  competency. 

M.,  I  lOT. 

I  8006.  CoUBtable  to  beep  J«ti  hla  t»th. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  In  a  private  and  convenient  place,  under  the  charge  of 
n  constable,  nntti  they  alt  agree  npon  their  verdict;  and,  for  that 
purpose,  the  Justice  shall  administer  to  the  constable  the  fallowing 
oath:  "Tou  swear  in  the  presence  of  Almighty  God,  that  you 
will,  to  the  ntmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  npon  this  trial  together,  m  a.  private  and  convenient 
ptace,  wlthont  any  meat  or  drink  except  sacfa  aa  shall  be  ordered 
by  me;  that  you  will  not  suflfer  any  communication  to  be  made 
to  them,  orally  or  otherwise;  thot  you  will  not  communicate 
with  them  yourself,  orally  or  otherwise,  unless  by  toy  order,  or 
to  tuk  them  whether  they  have  a<treed  upon  their  verdict,  nntll 
they  are  discharged;  and  that  yon  will  not.  before  they  rendor 
th«r  verdict,  communicate  to  any  person  the  state  of  their  de- 
Uberatlona,  or  the  verdict  they  have  agreed  upon." 

M..  f  loa. 

f  SOOT.  Rendition  of  verdict  |  platalia  veea  not  be  ealled. 

When  the  jurors  have  affteed  npon  their  verdict,  they  mutf 
publicly  deliver  it  to  the  Jnetlce,  who  must  enter  It  in  hia  docket 
book.  It  is  not  necessarv  to  call  the  plaintiff  before  receiviai 
the  verdict;  and  the  plninfiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jurr- 
M.,  t  lU). 

Ml 
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.    I  30O8.  Jnrr  nhea  t«  be  dtBcharsed)  new  vealre. 

Where  the  juetice  is  Hatiafied  that  the  jnrorB  cajuurt  msvee 
upon  a  Terdict,  after  having  been  out  a,  reasonable  time,  he  nay 
discharge  them,  and  iBBue  a  new  venire,  returnable  within  fortf- 
eight  bottrs:  unlesa  the  parties  consent,  and  their  content  la 
entered  in  the  juBtice'a  docket-book,  that  the  iOBtlce  mar  reader 
judgment  npon  the  evidence  already  before  him;  whl^  he  maj 
do,  in  that  case. 

2  B.  8.  M2,  I  111. 

I  SOOe.  FlBa  to  be  ImyQaed  •■  deOnltliiB  |«p«r. 

A  person  doly  notified  to  attend  aa  a  juror,  who  fajla  to  attend, 
or,  attending,  relnsea  to  serve,  without  a  reasonable  excuse, 
proved  by  hia  oath,  or  the  oath  of  another  person.  Is  liable  to  the 
•ame  fine,  to  be  Impoeed  and  collected,  with  costs.  In  like  maimer, 
and  applied  to  the  same  use,  as  is  prescribed  in  article  second  of 
title  fourth  of  this  chapter,  with  respect  to  a  person  snbpoeiMed 
as  a  witness,  and  not  attendins,  or  attending  and  retdi^ic  t» 
testify. 

U.,  I  11%  UD'di  L.  UTS,  dk.  MS  (B  Bdm.  BSOI. 
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JUDGMENT. 
TTTLE  VI. 
Judgment ;  and  dockatiag  tb«  a 


BBC.  8010.  JadfCiiBnt  bj  eoDlenlaB. 


8016.  Wlien  'ladKUUiit  to  ba  rcndand. 

SOlfl.  IMDlttlnc  part  of  nrdlct,  etc. 

9011.  Trwucrlpt  of  Jndcmsnt;  doekMlni  tbs  vm*. 

•018.  Id.;  wken  ei««itIoD  nuj  Ihus  ■■umt  pamn. 

SOIS.  Id.:  In  aetloa  tin  a  clutM. 

8030.  jDdfiMDt  inlut  jdlnt  deMoi*. 

8021.  noeketlnc  tM  nnn;  acthn  tberenpon. 

80S>.  Docketlnff  JaAwnuat   Id   iDother   conntr. 

sets.  Jnatle*  nay  (ite  traoacrlpt,  arter  sxplnUon  at  bia  Can^ 

f  8010.  Jodsment  by  ooDfeaalon. 

A  jDstice  ol  the  peace  maj  enter  a  jadgment  apon  the  con- 
resBloQ  of  the  defendant,  In  any  case,  nhere  the  amount  con- 
fessed doei  not  exceed  the  Bum  of  five  hundred  doUars,  with 
■acta  ft  Mtar  of  execution,  if  an;,  as  ia  agreed  npon  b7  the  parties 
to  the  judgment. 
X  B.  a.  213,  1  118.     aaa  U  3884,  8391. 

I  SOU.  Id.i  node  of  coBfeMlBV  Jadantent. 

A  Judgment  apon  confession  shall  not  I>e  rendered  nnlen  the 
following  requlBltPB  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  Justice. 

2.  The  confeBsion  most  be  in  writing,  signed  b7  the  defendant. 
End  filed  with  the  Justice. 

3-  If  the  judgment  1b  confessed  for  a  sum  exceeding  fifiT 
dollars,  the  confession  most  be  accompanied  with  the  affidaTtt 
of  the  defendant  and  of  the  plaintiff,  Btating  that  the  defendant 
is  honestlj  and  justly  indebted  to  the  plaintiff  In  the  som  spe- 
clBed  therein,  over  and  above  all  just  demands  which  the  de- 
fendant has  atFalnst.  the  nlalntUF;  and  that  the  coDfeMion  !■  not 
0  defraud  any  creditor. 


I  SOia.  Id.|  when  void. 

A  Judgment  confessed,  otherwlae  than  as  prescribed  In  the 
lait  section,  is  roid^  as  against  every  person,  exce|;it  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  maUiiK  the  confession. 

Id..  I  lie. 

I  SeiS.  Jadvment  of  Bonanlt. 

jDdsment  of  Donsnit,  whb  costs,  must  be  tendered  against  a 
plaintiff  prosecntlng  an  action  before  a  Jnstice  of  the  peace,  In 
Mther  of  the  following   cases: 

1.  If  he  dlscontlnnes  or  withdraws  the  action. 

Z.  If  he  falls  to  appear  within  one  hour  after  the  summons  Is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
has  been  sdjoumed. 

3.  If  be  !■  nonsuited  upon  the  trial. 

M..  I  ii».  ,--  I 

S«S  .   ;  ■.  >..CjOoylc 
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]  3014.  Jiadsmciit  iiiia>  verdict,  etc 

Where  a  verdict,  or  the  decision  ot  the  jnfltice  upon  a  trial 
withoDt  e  jury,  is  rendered  in  favor  of  either  party,  the  justice 
mnet  render  judKineot  apnlnBt  the  ndTerse  party  in  conformtry 
thereto,   with  coiile,   except  as  is  otherwise  specially  preHCribed 

SabiUtntcd  for  3  B.  S.  M2,  H  120  KBd  121. 

f  8OI0.  Wko  Jndsnent  t*  b*  rendered. 

Where  the  plaintiff  Is  nonsuited,  or  dlEContinues  or  tritlidrawa 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  Is  In 
custody;  the  justice  must  forthn-ilti  render  judgment,  and  enter 
it  In  his  docltet-book.  In  every  other  case,  he  must  render 
Judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  Snally  submitted  to  him. 

Id.,  t  iM. 

I  aoie.  Renlttlna:  part  ot  verdict,  etc 

Where  a  verdict,  or  the  decision  of  the  justice  npoo  a  trial 
without  a  jury,  is  rendered  in  tHvor  ot  either  party  for  a  siuii  of 
money,  the  prevailing  partj  may  remit  any  portion  ttiereoC  aad 
take  judgment  for  the  residue. 

Id.,  I  13E. 

t  801T.  [Am'd,  1B04.]  TraaHrlvt  ol  Jndvueati  daelcetlav 
the  UBe. 

A  jufltioe  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  la  whose  favor  tlie  judgnient  was  rendered,  and  the  pay- 
ment of  the  foe  tberofor,  deliver  to  him  a  transcript  of  the  judg- 
rneut.  The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  years  after  the  rendei^ 
nut  thereof,  indorse  thereupon  the  date  of  its  receipt,  file  It  in  Ua 
office  and  docket  the  judgment  as  nf  the  time  of  the  receipt  of 
the  transcript  in  the  bool;  kept  by  bim  for  thnt  purpose,  as  pre- 
scribed in  article  third,  title  tirHt  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  di-euied  a  judsmeut  of  the  connty 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  OS  prescribed  in  section  thirty  bondred  ond  forty-three  of 
this  act,  and  that  the  judgnii'nt  is  not  a  liou  upon,  and  cannot 
be  enforced  against,  real  property,  unless  It  is  for  twenty-fire 
dollars  or  more,  exclusive  of  coats. 

Co.  Pttx..  mrt  of  I  63;  L.  1804.  cb.  307.    bm  |  ITO. 

I  sots.  Id.)  iTlieB  cncndDM  nuir  Issae  aoiBst  iiiiIb»p 

If  the  action.  In  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  aectloD 
~"3  of  this  ad,  or  if  an  order  of  arrest  was  Krantetl.  i     ■ 


executed.  In  a  case  specified  in  euhdivlsinn  third  of  that  aectlon. 
and,  in  either  caxe.  if  the  deteiidnnt  is  n  male  person,  the  justice 
mnst  insert.  In   each  transcript  given  by  him,  as  prescribed   in 


the  last  section,  the  n'ords.  "  defendant  liable  to  eiecatiod  oxainat 
*"' — ?rBon";  and  a  like  note  must  also  be  made  in  tte  docket 
i  judgment,   made  by  the  cotinty  clerk. 


■,r.'5 
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I  S018.  Id.i  la  BCtton  for  a  cftattcl. 

A  JOBtice  ol  Ihc  peace,  who  renders  jad^ment  for  a  chattel, 
which  has  been  delivered  to  the  nnencceesful  ptirty,  or  for  the 
Tslne  thereof,  in  case  a  return  thereof  cannot  be  had,  mast, 
where  the  tsIug  exceeds  tvieuty^fire  dollaK,  npon  the  application 
Ot  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  th» 
judgment,  atutinK  the  particulars  thereof.  The  county  clerk  of 
the  county,  In  which  the  judgment  was  rendered,  must,  upon  the 

{iresentation  of  the  transcript,  and  paj-meat  of  the  fees  therefor, 
ndcKse  thereupon  the  date  of  ita  receipt,  file  it  in  his  othce,  and 
docket  the  jadgment,  as  of  the  time  of  the  receipt  of  the  traj)»- 
cript.  In  the  book  kept  by  him  tor  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  chapter  elcrenth  of  this  net,  and 
most  also  enter  In  the  docket  the  particulars  of  the  judgment, 
aa  atated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  mast  be  enforced  accordingly;  except  that  an  execution  can 
be  Issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
•ection  3043  of  this  act. 
I  soao.  JadsmeBt  aaalBat  tolst  debtors. 
Where  an  action  is  brought  ngainst  two  or  more  oersons,  jointly 
indebted  apon  contract,  and  the  aummoas  is  served  upon  one  or 
more,  but  not  upon  a]\  ot  them,  if  the  plaintiff  recovers  judgment. 
It  must  he  entered  ngainst  all.  In  the  mode  prescribed  lu  section 
1932  of  this  act.  Bectlona  1933.  1934,  and  1935  of  this  act  apply 
to  sncb  a  judgment,  and  to  each  execution  ixsued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  mnst  make  the  indorsement  prescribed  in  section  1984 
ot  this  act. 

Snlirtltqtcd  tot  3  B.  9..  H  122  ind  123, 

I  S031.  Doelcctliis  the  aKBiei  Botlon  tbereavou. 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  d'-signate,  in  the  trans- 
cript,  each  defendant  who  was  not  snmmoned.  Thereupon  the 
olerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  (^poslte  the  name  of  each  defendant  not  summoned,  an  entry, 
ns  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  Judgment  so  docketed,  can  he  maintnincd  In  a  justice's  court 
aMinst  the  defendants  sammoned,  only  in  a  like  case,  and  with 
Lie  eBect,  as  if  they  were  the  only  defendants  In  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
sammoned,  as  prescribed  in  section  19.17  of  this  act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
apon  recoTering  final  judgment  therein,  where  the  sum  remaining 
mipaid  is  twenty-Sve  dollars  or  more. 

I  SOXS.  DoolEellns  Jadsmeut  In  another  eonntT. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  Is  filed, 
as  preecribed  In  either  ot  the  foregoing  sections  ot  this  title,  must 
tamisb  to  any  person  applying  therefor,  and  paying  the  tees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
Judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
tmA  a  transcript  Is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  Judgment  In  the 
Apprtipriate  docket-book  kept  in  his  office,  in  like  manner  aa  the 
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jadgmeDt  was  docketed  by  the  first  eoanty  clerk.  The  jadpmeDt, 
ivhen  docketed  as  prescribed  Id  this  aectioo,  haa  the  like  effect, 
nrltb  respect  to  the  ealorcement  thereof,  or  any  proceeding*  there- 
under, or  by  virtue  thereof,  in  the  county  where  it  wn«  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  trenscTipt;  except  that 
where  an  application  for  leave  to  issue  an  executfou  U  newHwary. 
It  must  be  made  to  tbe  county  court  of  the  county  where  UK 
judgment  was  rendered. 

Co.  Piw.,  I  «3,  ind  R.  B..   part  of  {  !M. 

I  SOaS.  Jnatlee  bbt  sItc  trmmmBwlvt,  after  ex»lnitl«B  mt 
hia  teno. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
make  a  trsnacript  ot  a  judgment  rendered  by  him,  as  prescribed 
In  either  ot  the  loregolcg  Bectious  ol  this  title. 


D,mi,.=db,Gooylc 


EXECUTIONS. 


Wbaa  Indimsai  daMor  to  ba  ill 

Andafltj  dlaobus*. 

PnuHj  (or  not  dliiaiargliiB, 

AflldmVlt  m  datmm  (o  •etlon  tor  esups. 

OlKliiTn  not  to  ■ffaatlndcmaiit. 

KiMnitoD  BpMi  jadgmanllii  kUod  lor  ■  ch 


f  lodcniHit  MMor. 


Action  ■^mtoonitablB  for  ii»DerpoL]«oM(L 
Dntr  of  eoneublc  whole  term  o(  <Mnoe  bu  explml. 


•sssis 


I  SOX4.  Wkca  ]«atl«e  aiBr  laaiie  czceatlon. 

At  an;  time  wtthin  five  years  after  enti?  of  a  judgment,  the 
justice  of  the  peace,  wh»  rendered  it,  being  in  office,  ma;  Listie 
an  execution  therenpon,  unless  it  has  been  docfaeted  in  the  counlr 
clerk's  office. 
Oo.  Froe..  t  M.  nbdi.  11  ud  U. 

I  SIMS.  Oenrral  pca«l«tt«  ot  cseentlOB. 

Aik  execution,  liaued  by  a  iuBtice,  must  be  directed  geDeraUy 
to  anf  constable  of  the  same  count;.  It  must  intellisib];  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in  whose 
favor,  and  against  whom,  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  retomable  to  the  justice,  within  sixty  daja  after  its  date. 

K-B^llUtlKlltL 
I  smHL  BxecnttOK  npoB  JndKBieat   foF  Moner* 

Aa  execntioo,  issued  upon  a  judgment  for  a  sum  of  money, 
mnst  specif;,  in  the  body  thereof,  the  Bum  recovered,  and  the 
sum  actually  dae  upon  the  Judgment  at  the  date  of  the  executioD; 
and,  except  in  a  case  where  special  prorlsioa  >»  otherwise  made 
b7  law,  it  must,  anbatantiaUy,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  indgtuent  debtor  within  the  oonnty,  not  exempt  from  leTy 
and  sale  by  virtue  of  an  eiecution:  and  to  bring  the  moneyi 
before  the  justice,  by  the  return  day  of  the  execution,  to  he 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  pi-rson.  In 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  288G  of  this  act;  or  if  an  order  ot  arrest  was  granted 
and  was  executed,  in  a  case  specified  in  Bubdivision  third  of  that 
section,  the  executioa  must  also  command  the  cocistabi?,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment. 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  Is 
dndwiged  according  to  law.  If  the  judgment  was  rendered  in 
u)  mction  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  Stale,  the  juBlioc  must  Indoree  upon  the  «zeciitSoii  a 
reference  to  the  statute,  as  preseribed  ID  oectioD  1697  of  tUi 
act,  with  respect  to  a  copy  of  the  summona. 

B.  9..  I  111,  ua'd;  L.  ISSl,  ch.  300. 

I  SOZ7.  RcBcwKl  of  csceBUo>. 

After  tlie  return,  wholly  or  partly  uiuatlafled,  of  an  ezecatltw, 
iMued  by  a  justice  of  ttie  peace,  he  may,  from  time  to  time, 
within  five  yean  after  the  judgmeot  wai  rendered,  Issae  a  new 
execution  or  renew  the  former  execution.  An  execution  la  re- 
Dewed  by  a  written  iDdorsemeDt  thereupon  to  that  effect,  uKoed 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
of  tbe  execntion  has  beeo  Batiefled,  the  Indoraenent  must  itate 
the  Bum  remaining  due.  Each  indorsement  renews  the  execatlon 
for  sixty  deys  from  tile  date  thereof.  A  justice  whose  term  of 
office  haa  expired  may  thus  issue  or  renew  an  execution. 

Id..   11  UD  and  14T. 

I  S02B.  Property  exempt  fron  exeovtIOB. 

The  same  personni  property  is  exempt  IrMn  lery  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  U 
exwnpt  from  levy  and  snle,  by  virtue  of  an  execution  issued  oat 
of  the  supreme  court,  and  in  tbe  like  caseB,  and  under  the  same 
circumstances^  as  prescribed  in  sections  13SS,  1390,  1301,  1392, 
1393,  and  1394  of  this  act,  and  the  other  special  proTisiou  of 
law,   relating  to  such   an  exemption. 

Id..  I  ISS.  ^lo'd. 

I  S09ES.  IndorBemeat  of  lerri  noHoa  sf  Mtle. 

A  conslsble,  who  takes  personal  property  into  his  nwtody,  br 
virtue  of  an  execution,  must  Indorse  upon  the  execution  the  time 
of  levying  upon  it.  Ele  must  immediately  post  eonspicnonaly,  th 
at  least  three  public  places  of  the  city  or  town,   in   which  the 

Sroperty  was  taken,  written   or  printed  notices,   signed  by  Uin, 
escribing   the   property,    and    specifying   the    place,    wftUn   the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  It  will  be  exposed  for  sale. 
H..  I  MS.  SB-d, 

I  SOSO.  Mode  of  lOTr  and  bsIc. 

The  provisions  of  sections  1384,  138S,  1386,  1SS7,  140S,  MOO, 
1410.  1411,  1412,  and  1428  of  this  net,  sobstltntlog  the  constable 
for  the  sheriff,  aor>l7  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  iastice 
of  the  peace;  except  where  a  different  rule  is  pieKTiI>ed  In  tus  act. 

I  SOSl.  Return  of  execatlOB. 

The  constable  must  return  the  execntion  to  the  ]iiaUc«,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  t^  to 
much  thereof  H8  he  has  collected;  returning  the  aurpina,  If  any, 
to  the  person  from  whose  property  it  was  collected. 

B.  a,  part  o(  I  lie. 
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debtor,  and  cout?7  him  to  tbe  jail  of  tbc  coaot?.  The  keeper 
■>f  tbe  Jail  most  tbereupoD  keejf  the  judgmeot  debtor  In  cuBtody, 
bt  all  respects  as  it  the  execution  whb  iasued  out  ot  the  Bupreme 
court,  nndt  the  judgment  and  the  fees  of  the  conatable  are  paid; 
or  nntU  the  Judgment  debtor  jb  thence  discharged,  in  due  coarse 
of  law;  except  tnat  if  the  execution  haj  an  indorBement,  Bbowing 
that  the  judgment  was  rendered  In  an  action  for  a  penaln  or 
forfeiture,  given  bj  a  statnte  of  tbe  State,  the  Bberiff  shalf  not 
admit  the  JDdgmeut  debtor  to  the  libertiea  of  the  jail. 

B.    B.,   patt  of  H  Ul   and  lU. 

I  S033.  [An'd,  ISSS.]      TVhen  Jn«smcBt  <«bt«r  t*  b*  «•• 

If  a  perBOD  committed  to  jail  by  virtae  of  an  executioD  iMned 
bj  a,  jnstlce  of  the  peace,  or  out  of  ttie  mnnicipol  conrt  of  Bnf- 
faio,  or  by  virtue  of  an  execution  issued  b7  a  county  clerk  on 
a  tranacript  of  a  judgment  recovered  before  a,  justice  ol  the  peace, 
or  in  the  said  municiiial  court  of  BuSulo,  has  a  family  nithin 
the  state  (or  which  he  provides,  he  must  be  discharged,  after 
rem&iniux  in  cuatody,  citheT  witb  or  without  being  admitted  to 
the  jail  libertiea,  thirty  days;  otherwise  he  must  be  diBchaiged 
after  bo  remaining  sixty  days.  ' 

Id..  I  102,  ini'd.    Albur  Ctt/  Ooiut,  Ii.  1884.  cb.  US;  L.  1888,  A.  M. 

I  80S4.  AflldBTlti  dIaoliarBe. 

In  order  to  procure  a  discharge,  aa  prescribed  In  the  lost  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  Jailer,  an 
affidavit,  stating  tbe  facta  which  entitle  him  thereto,  according 
to  the  proTisions  of  that  section.  Upon  receiving  inch  an  affi- 
davit the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 

from  bis  custody.    *• *  **■ •"-'■ —  *^~  -"■'--'•  '" 

the  clerk  of  the  com 

14..  II  ISS  (bd  IM. 

I  S08S.  Penaltr  <or  B«t  dlae]iu«lBB. 

A  sberilT  or  jailer,  who  refuses  to  dtscharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twent7-five  dollars  for  each 
day,  during  which  be  detains  tbe  priBOoer;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  snatalnB  by  reason 
ot  the  false  imprisonment. 

M..   I  U«. 

f  S0««.  AMdATlt  K  detaaoe  to  ««tli»B  tar  Me»B«. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  actios 
bronght  agfiuut  tbe  sheriff  or  jailer,  by  reeaon  of  the  prisoner'a 
dischar^. 

Id..  I  IH. 

i  803T.  Dlselutrse  not  (o  nSect  Ivdcssent. 

Notwithstaoding  the  discharge  of  a  Judgment  debtor,  aa  pre- 
scribed In  the  Inst  (our  sections,  the  Judgment  remains  valid  as 
against  bia  property;  and  a  new  execution  may  be  issued  accord- 
ingly, eH  If  he  had  not  been  ImpriBOiied. 

Id..   I  UT. 

I  8088,  B^cevtloB  w»B  jBdsaieDt  1b  bcMob  tor  m,  oluittel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
b««Ii   delivered   to   tbe   prevailing   party,   an   execntloD,   tor   tbe 
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delivery  of  the  poMeMion  thereof  to  him,  as  well  as  for  any 
damages  recoTered  by  biEo,  may  be  iaaued  by  the  justice;  noleaa 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  tj 
preBcrib«d  in  title  sixth  ot  this  chapter.  It  muat  be  to  the  same 
effect,  aud  executed  in  the  GAme  msDner,  as  a  like  execution 
iasaed  upon  a  judKmcnt  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  gecerally  to  smj  constable  of  the  couulj; 
and  that  the  direction   to  satisfy   a  sum  or  money,   out  of   the 

Eoperty  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
this  title  for  a  like  direction,  where  sn  eiecution  is  Issned  by 
a  justice  of  the  pe^ce,  upon  a  judgment  for  a  Bam  of  money. 

BabrtitaM  lor  L.  ISeO,  put  ot  eb.  Ul. 

1  80a».  AetlOB   Hcmlast  ooBstablv  f«r  not  retBTBlBS   wse- 

If  a  constable  fails  to  return  an  execution  within  fire  dan 
after  the  retara  day  thereof,  the  party,  In  whose  faror  it  was  »■ 
sued,  may  recover.  In  an  action  sgaingt  the  constable,  the  amonnt 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  avm 
of  money;  or  if  it  wrb  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
fa«ether  with  the  damages  and  coflts  awarded  thereby;  and,  in 
either  case,  with  interest  from  the  time  wlien  the  judgtbent  was 
rendered. 

R.  B.,  I  loe. 

I  3040.  Ootutable  not  to  act  under  ezwsntlon  nftcr  r»- 
tara  daj-' 

A  constable  shall  not  levy  upon  or  lell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  Virtue  ot  an  execn- 
tion.  after  the  time  limited  therein  for  its  retnrn,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  ander  a 
renewed  execution,  aft»  the  expiration  of  the  time  for  wUdi 
it  has  been  renewed. 

M..  1  181. 

I  StMl>  AaUAa  acalnat  eonatakle  for  BtaBay  eoUceted. 

Where  money,  collected  by  a  constable  upon  an  ^ecntlon.  Is 
not  paid  over  by  hfm  according  to  law,  any  p«ion  ratitled 
thereto  may  maintain  an  action  in  bis  own  name,  upon  the  in- 
strument of  security  given  by  the  constatde  and  hia  snretlea;  and 
may  recover  therein  the  sum  so  radlected,  with  interest  from 
the  time  when  it  was   collected. 


I  S04S.  Dntr  of  constable  wbose  tens  ot  oflee  Mas  ex- 
pired. 

A  ctmstable,  to  wh<»n  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  mnet  pro- 
ceed therenpon  in  the  same  manner,  aa  if  his  l«'m  of  office  bad 
not  expired:  and  he  and  hia  sureties  are  liable  for  any  negleot 
of  doty,  with  respect  lo  the  execution;  or  for  money  collected 
thereunder,  or  for  damsses  sustained  by  reason  of  any  act 
done  by  the  constable,  touching  the  execntion.  In  the  same  manner, 
and  to  the  same  extent,  as  If  bis  term  of  office  had  not  ^qilred. 

M.,  II  MS  ud  2M.    S»  L.  18T3.  cb.  T88  (S  Bdm.  Wt). 


c.  19.  t.  7  EXECUTIONS.  §  8018 

1  S04S.  BxcoBtloB  «p*B  JwAvnnt  «*«k*to«  wltk  oammtr 

Wtiere  m  indfment,  rendered  by  a  Justice  of  the  peace,  haa 
been  docketed  with  a.  county  clerk,  upon  the  filing'  either  of  a 
transcript  from  the  jQsUce'B  docket,  or  of  a  trauKript  from  the 
clerk'i  docket  of  another  county,  the  esecation,  to  be  iaaoed 
thereupon  Xtj  the  eounCy  clerk,  mnat  be  in  the  Mime  form,  and 
execDted  In  the  eame  manner,  as  an  execution  Iraned  upon  a 
Judgment  of  the  county  court;  except  as  otherwise  prescribed  In 
•ection  136T  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment  is  for  a  sum  leas  than  twenty-five  dollars,  exclusive  of 
coata.  the  direction  to  satlBf;  the  Judgment  out  of  the  real  prop- 
erty  of  the  jndjtment  debtor  mart  be  omitted.  In  that  case  the 
provisions  of  this  act,  relatine  to  the  satisfaction  of  an  execution 
oat  of  the  judgment  debtor's  real  property,  tza    not    applicabU 

On.  Pne.,  |  M,  nbd.  IS.    Bm  ti  SOIT  sod  IMI,  uta, 

HI 
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§S8044-«  JUSTICES-  COUBTS. 

TITLE  VIII. 
Appeals. 

Article  1.  Appesli    Jenernllr.      ,^  ,  ,        .  h  d  In  1* 
3.  Appeal  lor  k  oev  trial  In  tlie  ipiieUaU  a 

article:  FinaT, 


I  S044.  Justine's  JndBme»t  reviewed  ItT  apveal. 

The  only  mode  of  reviewiDg  a  judgment,  rendered  hr  a  justice 
of  the  peace  in  a  civil  action,  1b  by  an  appeal,  as  prescribed  m 
this  title. 

Co.  Phk..  pert  of  1  381-    • 

g  804B.  [Am'd,  leVC.]  WHO  ™«r  •»»*•!(  to  wMmt  coiarl 
APPteiil  to  be  tslcen. 

An  appeal  mar  be  taken  by  any  party  ancrleveiJ  by  the  jodg- 
ment.  Except  where  the  judsment  ia  rendered  by  a  jnstice  of 
the  peace  o£  the  city  of  Buffalo,  the  appeal  mnst  be  to  the  coanty 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  MO  a"^  »fi»;  ^-  1890.  cb.  M8. 

f  8046.  tAm'd.  ISSa.J    Appeali  when  and  iurwr  lakeM. 

An  appeal  must  be  taken  within  twenty  daye  after  the  entiy 
of  the  judgment  in  the  justice's  dochet:  except  that,  when  • 
defendant  appeals  from  a  judement  rendered  in  an  action, 
wherein  he  did  not  appenr,  and  the  Hummona  was  not  peraonally 
•erred  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  liira,  on  Ihe  pnrt  of  the  plaintiff,  ot 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  o(  the  JndKioent.  An 
appeal  is  taken  by  serying  npon  the  juatice  by  whom  the  Jodf 
metit  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  hia  •ttom^ 
In  the  appellate  conrt. 

14.,  part  Bl  II  SU  and  3M- 

sn       ■ 

;...  ...Gooylc 


c  19, 1.  8.  a.  1  APPEALS.  §S  3017-31) 

I  aiMT.  Servl««  at  BoUe*  apon  JvbUosi  parmeBt  «t  aoMa 
■wal  lee. 

Service  of  the  nottce  of  appeal  npon  the  Justice,  mnat  be  made 
by  deliTerinK  It  to  him  peraoaall}',  or  to  his  clerk,  appointed 
pursuant  to  lav;  bat  il  the  justice  Is  dead,  or  if  neither  be  nor 
hia  clerk  can,  after  reasonable  diligence,  be  found  within  the 
couDtr,  serrice  of  the  notice  upon  the  Jnatice  maj  be  made  bjt 
deliTerin£  it  to  the  clerk  of  the  appellate  court.  UnlcBs  the 
Jnstice  1h  dead,  the  appellant  mult,  at  the  time  of  serring  the 
notice,  pay  to  the  ^riioa  to  whom  it  is  delivered  the  costs  of 
the  action,  included  in  the  judgment,  and  the  sam  of  two  doli&ra, 
as  the  fee  of  the  justice  for  makins  the  retnm. 

Co.  FiM.,  purt  of  H  SU  (Dd  3fi8. 

I  304S.  Sevvlee  of  notice  ■von  respondent. 

Serrice  of  the  notice  of  appeal  apon  the  respondent  mnj  bq 
made,  br  dellTeriog  It,  in  an;  part  >'?  the  State,  to  the  respondeat 
personally,  or  in  one  of  the  following  melboda: 

1.  If  the  respondent  is  a  resident  of  the  coanty,  by  leaving  it 
at  his  residence,  with  a  person  of  suitable  age  and  discretion. 
rr  he  is  not  a  resident  of  the  county,  and  the  persoD  who  ap- 
p<*ared  aa  bis  attorney  upon  the  trial  Is  n.  resident  thereof,  It 
may  be  served  upon  the  attorney,  either  personally,  or  by  leaving 
it  at  his  residence,  with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  dne 
diligence,  npon  the  respondent  personally,  or  iu  the  method  pre- 
•cribed  in  the  foregoing  anbdivision,  the  notice  of  appeal  may 
be  served  npon  blm,  by  delivering  It  to  the  clerk  of  the  appellate 

Id..  iMrt  of  i  SH. 

f  3<M».  ABBBdmcBtt  wken  »ll«w«d> 

Where  the  appcilant,  seasonably  and  in  good  faith,  serves  the 
notice  of  ara)eal,  upon  either  the  justice  or  the  respondent,  bnt 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
■erve  it  npon  the  other,  or  to  do  any  other  act  neceasaiy  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  ameudment  to  be  made,  upon  Buch  terms  at 
JoMlce  requires. 

Id..  I  taj. 

I  SOOO.  CBdertBklBK  1«  stsr  ezeontlen  npon  Jadsment. 

li  the  appellant  desires  a  stay  of  execDtloD,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  Jndge  of  the 

"-'- '   *-   "-       ~-   ■   " —    ..  ->  -  1  is  aismissed;  ■ — 

.     _  ....      _ _   ., in   the 

eoarC  and  an  execntion  Issued  thereupon  Is  returned  t __ 

partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  oot  exceeding 
ft  anm,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  tbe 
jndgmentr  or,  if  the  jndjnnpnt  In  the  justice's  court  Is  toe  the 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fl«e4 
by  that  Judgment  as  the  value  of  the  chattel,  toirether  with  ths 
damages,  If  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion tbereot    A  copy  of  the  underUktng,  with  a  notice  of  tlw 


g§  805J-M  JUSTICES-  COURTS.  c.  19.  t.  8.  a.  1 

deliverr  thereof,  must  be  served  wltb  the  notice  of  appeal,  ajid 
tn  lUe   manner.     Section   1335  of  thla   act  a^UM  to   maeh  an 
andertakiiiB. 
Oa.  Pnc.,  II  IDG  ud  BM. 

I  SOttl.  PrttoeedlBKB)  bow  atarcd. 

The  delivery  of  the  undertaking  to  the  Joatice  or  to  his  ctetk, 
appointed  pnrauant  to  law,  and  serrtce  of  a  cop7  thereof,  and  ot 
notice  of  the  delivery  thereof,  stay  the  laaning  of  an  execatfa>n 
npoQ  the  judgment.  If  an  ezecotioQ  has  been  isaned,  the  serrice 
of  a  copy  of  the  undertaking,  certified  by  the  Jnatice  <K'  the  clerL 
mpanled  with  an  affidavit  Bhoving  that  it  la  a  copy,  and 


I  tana.  Id-j  whea  Jartlee  la  dead,  etc 

Where  the  iuatice  Is  dead,  or  cannot,  with  dne  dtUgence,  be 
foDDd  within  tbe  county,  and  he  haa  no  clerk,  appointed  puranant 
to  law,  or  the  clerti  cannot,  with  due  diligence,  be  fonno  within 
the  county,  the  undertaliinB  may  be  filed  with  the  clerk  of  the 
appellate  courL  In  that  case,  notice  of  the  Uling  must  be  given 
to  the  reapoudeat,  bb  prescribed  in  section  3048  of  this  act,  tor 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  andei- 
taking  has  the  same  effect,  bb  the  delivery  thereof  to  tbe  Jna- 
tice; and  a  copy  thereof  ccrtLGed  by  the  county  clerk,  aerred 
upon  the  officer  holding  an  execution,  has  the  same  eflecl^  aa  If 
It  waa  certified,  aa  prescribed  In  the  laat  section. 

Id.,  I  me. 


flie  the  same  with  the  clerk  of  the  appellate  court.  The  p 
must  contain  all  the  proceedings,  including  the  evidence  ana  lae 
judgment;  nulesa  the  appellant  has.  In  hja  notice  of  appeal, 
demanded  a  new  trial,  In  a  case  where  he  Is  entitled  th«et«v 
as  prescribed  in  article  third  of  this  title.  In  the  Utter  OM^ 
the  Justice  must  return  the  summons,  together  with  eadi  war- 
rant of  attachment,  order  of  arrest,  or  reqnialtioii  to  replevT,  or 
execution  granted  by  bim  in  the  action,  with  the  proof  of  the 
■ervlce  thereof;  the  pleadings,  or  copies  thereof;  the  proceedinxa 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  tbe 
ftmount  and  nature  of  the  claima  litigated  by  the  parties.  Bat 
he  need  not  return  the  evidence,  or  any  part  thereof,  unleaa  b* 
la  required  so  to  do  by  the  special  order  of  the  appellate  court. 
Id..  1  MO,  im-d. 


:,  and  his  return  haa  th*  USM 


f.  19.  t.  8.  a.  1  APPEALS.  §§  3050-60 

I  SOKB.  F'ortber  retnvBi  how  oompclled. 

If  the  return  la  delectiTe,  the  appellate  conct  may  direct  tbe 
Justice  to  make  a  further  or  amended  return,  as  often  as  ia 
Deeessaiy.  The  appellate  court  may  compel  the  justice,  by  at- 
tacbment.  to  make  and  file  a  retnrn,  or  a  fnrtlier  or  amended 
return.  Tbe  court  is  altrayB  open  for  those  purposes.  Wbere 
the  justice  has  removed  to  anotlter  county  of  tbe  State,  th« 
aweflate  conrt  ma;  compel  him  to  make  tbe  return,  as  If  he  wsa 
■tut  irithln  the  county  wbcre  tbe  jodtment  was  rendered. 

Od.  Fiw.,  H  S«I  and  MS. 

I  SOSe.  Id.  I  when  inatlfle  !■  dead,  etc 

If  tbe  justice  dies,  becomes  a  lunatic,  absconds,  remoTes  from 
the  State,  or  otherwise  becomes  unable  to  make  theretum,  the 
appellate  conrt  may  receive  affidavits,  or  examine  witneHses,  as 
'  ~i  the  evidence  and  other  proceedings  taken,  and  tbe  judgment 


Id.,  I  Ml. 

I  SORT.  Proeeedlnsa  when  error  1b  fact  !■  alleged. 

Wbere  an  appeal  is  founded  upon  an  error  in  fact  in  tbe  pro* 
ceedinss,  not*  affecting  the  merits  of  tbe  action,  and  not  within 
tbe  knowledge  of  the  jastlce,  the  court  may  determine  the  matter 
upon  affidavlti;  or,  in  its  discretion,  upon  tbe  ezamlnatlon  of 
witnesses;   or   in   both   methods. 

to.,  part  at  I  sa. 

I  30B8.  ReaMtBtloB  mton  reveraal. 

Wbere  tbe  judgment  of  tbe  justice  is  reversed  or  modified,  the 
appellate  conrt  may  make  or  compel  restitntion  of  properQi  or 
of  a  right  lost  by  means  of  tbe  erroneous  indgmenti  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  tbe 
action,  or  an  execution  Issued  upon  the  judgment.  In  tbat  case, 
tbe  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  tbe  action,  as 
jostice  reqnires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and.  If  tbe  application  la  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id..  1  aw. 

f  90tt&.  Settlac  oB  D*ata  and  reeovery. 

If,  upon  tbe  appeal,  a  sum  of  money  is  awarded  to  one  par^, 
and  costs  are  awarded  to  tbe  adverse  party,  the  appellate  court 
most  set  oft  the  one  against  the  other,  and  reader  judgment  tor 
the  balajice. 

Id.,  i  STO. 

I  SOaO.  Certain  anma  Bar  be  Ineladed  In  disbaraeBentB. 

Wbere  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  dlsbnrsemeuts  upon  the  appeal,  the  coats  and  fee  paid  to  the 
ioitlce  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  tbe  Justice  was  agatnat  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover.  If  the  judgment 
of  tlie  Jnstiee  had  been  in  bis  favor. 

u.  rait  «f  I  *n. 

•"  .  :..,  ...Gooylc 


§30«1  JD8T1CE3'  COURTS.  cl».t.8.».l 

I  S(M1.  JadsKcnt-roII. 

Th«  clerk.  Immediately  after  entering  fioftl  Jodgment  upon  the 
deteruicuuon  of  an  appeal,  mUBt  attacll  tosether  >nd  file  Bad> 
of  the  followlDg  papers,  as  were  ased  ngon  tbe  appeal;  whldi 
consUtnte  tbe  jDdin»ent-roll: 

1.  The  return  of  the  Juitice,  or  a  certified  copy  thereaf;  the 
notice  of  appeal;  and  the  undertaking,  if  anr  has  been  givpn. 

2.  The  venlict,  report,  or  decision,  and  each  offer,  If  anT,  mad* 
ma  prescribed  in  article  third  of  this  title. 

8.  A  certified  copr  of  the  Judgment,  togvtber  with  each  notice 
Of  exceptions,  or  cane,  which  in  then  on  file. 

4.  Esery  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involTea  the  merita,  or  ueceiaarily  af- 
fecti  the  JadgmeDt. 


b,Gooylc 
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ft  19,  t.  8,  a.  3  APPEALS.  gg  3063-64 

article:  sbcokd. 

Appeal  where  a  new  trial  ia  not  hadintheappdiateeourt. 

Sbc  30CZ.  Qearliig  of  appeal;   d^Eolutl  tb«i»f. 

30M.  WlieD  uw  trill  In  Justice's  court  DUX  ba  dmctsd. 
SOfiC.  Id.;  proceedlEvi  befon  Justice^ 
3066.  C«ti:  wbeD  airarded. 

I  aaea.  [Ah'A,  UVII.]  H«aFi>B  ot  ap»eal|  dlantMid. 
thereof. 

It  th^  case  u  one  where  the  appellant  is  not  entitled  to,  or  Ma 
not  demanded,  a  new  trial  in  the  appellate  court,  as  preserlbed 
in  section  3068  of  thi»  act,  the  rcBpondent  may,  witbm  twenty 
days  of  the  service  on  him  of  the  tiotice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  Btipulatioa  that  the  judg- 
ment appealed  Irooi  may  be  reversed  with  five  dollars  costs  and 
dtebnrBements  of  the  appoat,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  eicest  to  enter  judgment  in  pursuance 
of  aacb  stipnlation  lor  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  Berved,  the  appeal  muy  be  brought  to 
a  bearing  in  the  appellate  court  at  any  term  thereof  at  which  auch 
an  appeal  can  be  heard,  held  after  the  return  is  Sled,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  he 
placed  upon  the  calendar,  and  must  continue  thereapon  without 
further  notice  until  i  !a  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  tbe  oonrt  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 

Co.  Prk.,  I  set;  L.  isse,  ch.  MO. 

I  SOea.  [Am-d.  ISftS,  leOO.J  Jn^Kment. 
la  B  case  specified  in  the  last  section,  the  appeal  must  be  beard 
upon  the  original  papers,  or  a  ctrtilied  copy  thereof  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  nae  of  the  conrt. 
The  appellate  court  must  render  judgment  according  to  tbe 
jnalice  of  Ihe  ease,  without  regard  to  technical  enors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  tho  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
JadKtnent  is  contrary  to  or  againut  thi'  weight  of  the  evidi'nce. 
the  appellate  court  may.  u^n  its  reversal  of  a  judgiuent,  oiiier  a 
new  trial  before  the  same  justice  or  before  auothor  jtiHtii'O  of  the 
same  conuty  to  be  designated  iu  the  order,  and  at  a  lime  and 
place  to  be  specified  in  the  order,  and  in  such  a  caxe  the  eo»tB 
of  tbe  appeal  shall  be  in  the  discretion  of  tbe  appellate  court. 

L.iaN,ali.SBDi[..  IMCoh.  H9.     In  affect  Sept.  1,  two. 

I  8064.  'When  neir  trial  In  Jaatlcc'a  oomrt  mar  1>a 
dlreeted. 

If  the  aiveal  Is  taken  by  the  defendani;  who  failed  to 
appear  before  the  Justice,  either  upon  the  return  of  the  aum- 
mona,  or  at  the  time  to  which  the  trial  of  the  action  wa«  ad- 
Jonrned;  and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
tnjUHtice  haa  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  ia  its  dlBcretion,  set  aaide  the 
judgment  appealed  from,  or  Bta7  proceedings  tberennder,  and  br 
order  direct  a  new  trial,  before  Uie  same  justice,  or  before  another 
Justice  of  the  tame  count;,  designated  In  the  order,  at  raeh  a 
time  and  place,  specified  in  the  order,  and  upon  anca  terma,  aa 
It  deems  proper. 

00.  Fioc  put  or  I  ass. 

I  SOeS.  [Ah'<,  1S»S.]  M.|  proecedlBBS  l>ef*r«  Jwatts^ 

Where  a  new  trial  is  directed  before  a  Justice,  as  preacxibei  In 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  Id  the  order  of  the  appellate  coait,  with- 
out service  of  an;  notice,  or  of  a  copy  of  the  order.  TherenpoB 
the  like  proceedings  mnst  be  had  in  the  action,  as  npon  the 
return  of  a  snmmoua  personally  serred. 

L.  ISU   eh.  no. 

I  8008.  Ooatai  irkem  kTmedcO. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  coata 
ts  regulated  as  foliows: 

1.  If  the  appeal  is  diatnlsBed,  because  neither  panr  brines  H 
to  a  hearing,  as  prescribed  in  this  article,  coata  snail  not  be 
awarded   to  eidier   part?. 

2.  If  the  jadgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  la  directed,  before  the  a — 


anoUier   justice,   as   prescribed   In  this  article;   the  costs  of  the 
appeal  are  In  the  discretion  of  the  appellate  court 

3.  If  the  Jndgment  Is  affirmed,  costs  mnst  be  awarded  to  the 
respondent. 

4.  If  the  Judgment  Is  reversed,  costs  mnst  be  awarded  to  the 
appellant. 

6.  If  the  Judgment  Is  affirmed  only  in  part,  the  costs,  or  toA 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  ezceedinc 
ten  dollars,  besides  disbursements,  may  be  awarded  to  eitlicr 
party. 

Go.  Pne.,  pirt  ot  H  MS  ■>>«  sn. 

I  SIMT>  AjKOBBt  of  oaats. 

Upon   an  appeal,  provided    for    in    this  article,  costs,   wben 
awairded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,   upon   reversal,   thirty  dollars. 
To  the  respondent,  npon  affirmance,  twmty-five  dollars. 
H.,  fut  «t  I  n,  am^O. 
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jLRTiolb  third. 

Appeal  for  a  new  trv^  in  the  appeltate  eourt. 

Bm.  1068,  Wboi  ippeUut  mRf  demiDd  new  trial  Id  appalUto  ooi 
>0«e.  Vaitrtiklag  to  ba  (Inn. 

wis;  bSar  t 

I  SO«S.  [ABi'd,  1B»8.]  When  appeUkat  tmmr  A»mm.m*  K«w 
tvlal  In  KppellMe  eavrt. 

Where  an  issae  of  tact  or  an  issue  of  Uw  waj  Joined  before 
the  Jnatice,  and  the  earn,  for  which  judgment  was  demaiided  bj 
either  partr  in  hla  pleading,  exceeds  ittr  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damaKea  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  ia  to  the  county  court  of  Kings  county,  demand  a  new 
trial  In  the  appellate  court;  and  thereupon  ia  entitled  thereto, 
whether  the  defendant  was  or  was  not  preaent  at  the  trial.  An 
appeal  from  a  Judgment  of  a  justice's  court  or  by  a  Justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  ot  the  towns  In  the 
county  of  Kings  must  be  tabeu  and  disposed  of  In  the  manner 
prescribed  in  articles  Erst  and  second  of  this  chapter  and  title, 
and  not  otherwise. 


I  SOW,  I/MdertakJiiB  to  b*  kItcil. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  Of  the  service  of  the  notice  of  appeal  upon  the  Justice, 
cItc  the  ODdertaklns  required,  by  this  title,  to  atay  the  esecutlon 
of  the  Jndgment. 

Oa.  Pmc.,  put  of  I  IK. 

I  SOTO.  [Aim'4.  I8S6.]    Offer  («  «OBipra^la«  before  retnra. 

Upon  an  appeal,  provided  for  In  this  article,  from  a  Judgment 
tor  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uoon  the  adverse 


a  offer  to  allow  Judgment  t 
n  favor  of  either  party,  fo 

_, _ccepted,  it  cannot  be  provei_. 

npoi)  the  trial.  It  the  party,  within  ten  days  after  service  of' 
Ine  offer  upon  him,  serves  upon  the  part;  making  the  same,  or 
npon  his  attorney,  written  notice  that  he  ncceots  the  offer,  be 
most  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  Judgment  accordingly.  Where  an  offer  is  made  as  atnva 
prorided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  ol  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able te  him  than  tlie  sum  offered.  If  neither  party  Oiakes  an 
offer,  as  provided  herein,  the  party  In  whose  favor  the  verdict, 
report  or  dedsloii  in  the  appellate  court  is  given,  sball  l>e  entitled 
to  recover  hie  costs  upon  the  appeal.  Coats  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  tU*  article^ 
Id.,  I  tn;  L,  lata,  tt.  ss. 
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I  SOTl.  ProettMagu  In  appcUsta  aamwt. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  ezpuatioii 
of  ten  dajB  from  toe  time  of  filing  the  Jnatlce'a  retam,  the  actioii 
ia  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  lucluding'  the  entry,  enforcement,  and  re- 
view of  tne  judgmeut,  are  the  same,  as  If  the  action  had   been 


Go.  Prac.,  H  3M  )Dd  SOS. 

I  30T2.  Offer  to  eompramlvc  after  retara. 

Either  aartr  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  toe  appellate  court,  and  before  the  trial,  serre  upon  the 
adverse  party,  a  written  oSer  to  aiiow  judgment  to  be  taJien 
against  nim,  for  a  sum,  or  property,  or  to  the  effctrt,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  serered,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  Judgment  ma; 
be  taken;  and,  if  it  is  occepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  agninst  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  aerces  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accepted,  It  cannot  he  proTed 
upon  the  trial;  and  if  the  parly,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  be  cannot  recover  costs  from' 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

I  30T3>  AaioBBt  of  eosta. 

Upon    an    appeal,    provided     for   in    this    article.    co«tB,    when 

awarded,  must  be  as  follows,   besides  disbursc-meiiti: 
For  all  proceedings  before  notice  of  trial,  fifteen  dollara. 
For  all  subRpquent  proceedings  lief  ore  trial,  ten  dollara. 
For  the  trial  of  an  iasue  of  law,  fifteen  dollafH, 
For  the  trial  of  an  issue  of  fact,  twenty  dollars. 
For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  Gnf?eii 

dollars. 
For   each   term,   not  more  thau   Eve.   at   which   the   appeal   is 

rpgularly   on   the   calendnt.   excluding   the   form,   at   whic£   It   Is 

tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

U.,  part  of  I  871,  ani'd. 
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Til1.E  IX. 
Costs. 


I  »OT4.   [AtB'd,  tffOK.] 

as  otbe^ 

._.  judgmen.  ._  _ __  .,  . 

tt>  coBts;  whU'h  must  be  included  in  the  judgment.  CoMtx  I'ou- 
jiist  at  the  tven,  allowed  by  iaw,  for  services  necettsurilj  reiiderpd 
in  tbe  action,  at  the  retiuest  of  the  party  entitled  to  runlH.  or 
IHiid  by  him.  aa  prescribed  by  iaw:  and  of  such  other  exiH-iiHes, 
HH  a  party  tx  entitled  to  include  in  hia  coKts.  by  express  proviHion 
of  law.  The  defendant  in  nn  ai'tion  brousht  in  a  jutttire's  <'<>urt 
may  require  security  for  costs  to  be  glTeu.  where  the  plaintiff  i» 
1   foreign  corporation.    So   far  as  practicable,   the  provisions  of 


cb.  002.  t  2  (a  Earn.  tKKll:  L.  1903,  cb.  270,    Is  eUtcl  Srv'-  1.  1003, 

I307S.  n^en  nplthrr  partr  to  recover  cants. 
n  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued,  by  the  absence  of  the  jns- 
tice  for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  diBqualitied,  for  a  reason  specified  In 
section  48  of  thi»  act. 

3.  Where  the  action  is  discou tinned,  upon  the  Kruund  thnt  the 
defendant  is  an  infant,  foj-  whom  a  guardian  ad  litem  hiitt  not 
been  appointed, 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plain- 
tilf  recovers  n  chaltel.  or  part  of  a  chattel,  or  the  value  tliiTcuf. 
and  the  defendant  also  rerovers  a  chattel,  or  part  of  a  chattel. 
which  has  been  replevied  and  delivered  to  the  plointiFT,  or  Ibc 
valtic  thereof.  The  plaintiff  is  entitled  to  costs,  where  both  par- 
ties recover,  ss  sperified  In  tbia  subdivision,  unless  the  chattel,  for 
which  the  defendant  recovers,  has  been  replevied  and  delivered 
to  the  plain  tiff. 

|30T«.   [Am**,  188S.I      AmaoBt  of  aOKtu  United. 

The  sum  to  be  awarded,  bs  costs,  to  the  prevailing  party,  ex- 
cept where  it  la  otherwise  spedallj  prescribed  by  Inw,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses. 
where,  upon  the  trial  of  an  issne  of  fact  or  of  law,  either  party 
r«*overB  damaeea  to  the  amount  of  fifty  dollars  or  more,  or  one 
or  more  chattels,  the  value  of  which,  ns  fiied,  together  with  the 
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daiuAKes.  it  aoy,  BmouDtH  to  fifty  dollani  or  aiorvi  or.  wherv.  if 
the  defendant  recovers  judgment,  the  Bom  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  valae  of 
all  the  chattels,  tu  reooTer  which  the  action  was  brought,  was 
Htated  in  the  comndaint  at  fifty  dollars  ur  more. 

2.  In  everj  other  case,  it  canaot  eice«d  ten  dollare,  be^idei  the 
fees  of  witneHsea.  attending  from  another  county. 

Bnt  the  prevailing  party  is  entitled,  in  addition  to  the  i^utu 
Bpeciflcd  in  this  section,  to  the  Tees  and  eipennes  allowed  by  lan- 
for  a  commiBsion  iasned  to  examine  s  witnesB  not  residing  in  the 
coQDty  or  in  an  adjoining  county;  and  for  each  adjonmment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  ie  rendered. 

SnUatltuted  t«  L.  IMa.  cb.  aaS,  i  2  <e  BdlB.  8M);  L.  IMl.  cb.  U8.  I  3 
.  U  Edm.  MS);  L.  18M,  cb.  MT. 

1307T.  Confik  upon  demnrr^r, 
^'here  judgment  jn  rendered  uputi  Ihc  trial  of  a  demurrer,  the 
vnnU  of  the  trial  niiiBt  be  included  therein;  otherwise  costs  •re 
not  allowed  upon  the  tfial  of  a  demurrer. 
Sec  Co.  Proc.,  {  a*.  BuM.  11. 

*  3078.   Tbx«U*>  at  ooals. 

Where  a  justice  renders  «  judgment,  he  must  specify,  in  hie 
docket-book,  the  items  of  coxtH,  which  were  allowed  by  him. 
Before  any  item  of  coats  te  thus  allowed,  other  than  a  fee  to  thr 
juHliee.  or  to  a  juror  or  witnesH  who  attended,  ur  to  a  constaUp 
who  has  certified  the  auiount  of  his  fee,  upon  a  paper  filed  with 
the  juKtice,  the  party  muist  show,  by  hla  oath,  or  that  of  b!i< 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

{  SOTS.   mereKsed  coatD. 

Increased  costn  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice'H  court,  in  a  cane,  and  incrcaned  at  the  rate, 
specified  in  section  3258  of  this  act. 

'  one  or  more  detrndkatB. 

...  _..  _. ^ .     .  p  defendants,  not  united  in  in- 

lercat.  who  make  aeparate  defences  hj  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all.  the  justice  must 
award  corts  to  those  who  have  judgment  in  their  favor. 
a  R.  S.  618.  i  IS  (J  Mm.  «»). 

I  SOai.  Comtu  vrronatnillT  oollcstcd  maMT  k*  PaeaTcrcd 
buk. 

n'hcre  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law.  or  an  impnqwr  item  of  cost*  or  fees. 
and  the  sanie  is  collected;  the  person  from  whom  it  was  cnllected 
may,  notwithstouding  the  jadicment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 
3  B.  B.  aas,  I  ao  (2  Edm.  et*). 
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8TRAT8  UPON  HIGHWAYS. 


Actum  O) 


Ptaceptil 
Id.;    how 


crlnf  inlmals  to  itnj.  ' 

anlDula  utrajlDr- 
■clie  mch  ■DLio^lii. 
a  pcHcnC  pcUtlOD. 


PiMt  ol  WTlc*  at  pncept. 

I  AlTM  ol  pstltlaner^ 

itlso  c(  pncmdi  of  ule. 


Lpplleatis 

(Mn  npoB  cl 
ri«e«»dnici  D| 


..  , -eton  trial.    Pnceadlnn   U 

;  whan  (iilmil  *urDUr  hi  n  Uisa  Iv  tuni  p 

Ibn  t^  jpetlllaDer  ami  br  otDeer. 

or  pouciilon  after  Onnl  onlai   and   bafon  ■ 


Ordar  upon    demaDd  of  poaaeaatou;   appeal   IbarvfrtMit. 

Id.;   Mar  or  pncoodlnsa. 

Aspaal  from  Ooal  onlar- 

Id.i  bjr  claimant;   atar  of  pRxxedlnca  aod  dallraij  at 

Pn«tiUo{i   opoo  afflrmsim. 


ProcMdlBEa  In  alMr  ciaea,  miere  tliere  are 

SanAua,  i^'htra  tbare  are  dUferent  o^oera. 

"~—    — -   ---      lupcnedea  anj  othn 


dUtat«Dt  owtwn. 


luiliCa  of  otBctr  iThea  priTata  peraon  taUi  to  prowcota. 
Ponou  tuTlDt  a  apsdar  propartr  dMmed  ownar. 
Afanl   mar   act   (or   liil   ptlnclpll. 

I  Wfl3.  AstlOB  iiBalniat  peraoB.  aoMtiriam  rbIiubIb  to  mtrwr- 

Anr  penon,  who  su&era  or  permits  one  or  more  cattle,  horsei, 
coltd,  »asea,  tnalea,  awlne,  sheep,  or  goats,  to  run  at  larEe,  or  to 
bo  herded  or  pastared,  in  a  public  street,  hlKhway,  park  or  place, 
cluwhere  than  In  a  city,  incors  thereby  (be  peaalty  or  penalties 
specified  In  the  neit  section;  ond  any  resident  of  the  town,  or 
the  officer  to  whom  a  fine  or  penally  is  to  be  paid  for  the  benefit 
of  tbe  poor,  as  prescribed  in  aectlon  2S7S  of  thla  act,  or  tbe 
OTeraeer  or  superintendent  of  the  poor  of  the  town  or  district. 
In  which  one  or  more  of  those  animals  are  fonnd  so  mnninR  at 
Iftrse,  herded,  or  pastured,  may  maintain  an  action  against  him, 
la  a  Justice's  court,  held  in  that  town  or  district,  to  recover  the 

Eecalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  private  person,  tlie  iusliee  must  pay  the  proceeds  of  an 
execution,  issued  upon  a  judgmeDt  (herein  in  favor  of  the  plaintiff, 
after  dednctiuE  the  costs,  to  the  oiBcer,  who  m[g;ht  bave  brougbt 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
tbe  support  of  the  poor  within  his  town  or  district. 

U  Ua),  Ob.  MS,  I  1  a  Bdm.  64T1;  L.  1ST2.  cb.  TTS,  |  1  (S  Edm.  «TS)1  L, 
MOT,  eb.  8I«  (T  Mm.  MB). 
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followiog  sums,  b7  wa7  of  peoaltiea,  besides  the  coats  of  the 

1.  For  each  horse,  colt,  nsa,  mule,  swine,  bull,  ox,  cow,  or  ea]t, 
&ve  dollsn. 

2.  For  oacb  etacep  oc  goat,  one  doUaf. 

The  entire  amount  of  tlie  peusltiea  ma?  be  r«corered.  In  one 
action,  altbonsb  it  exceeds  the  anm,  for  which  a  jtutice  csb 
reuder  a  iudgineal   in  an  ordinary  action. 

I  S0S4.  Certain  ottaera  to  ■«!■«  anlmala  ■tra.ri>K- 

Where  one  or  more  cattie,  horses,  colts,  aasea,  mnlea,  swine, 
sheeD,  or  ^oals  are  found  running  at  large,  or  being  herded  iv 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or. 
if  tbc^  are  so  found  within  an  incorporated  Tillage,  the  atreet 
commtBBlouer  thereof,  having  personal  knowledge  or  being  noti- 
Ged  of  the  fact,  must  immediately  seiie  the  aDimal  ih-  »iiii»i«|«, 
and  keep  it  or  them  in  his  possession,  until  disposed  oC  as  pre- 
scribed in  the  following  sections  of  this  title. 

B*e  note  to  J  S083.   note. 

I  308B.  WheK  *rtT«te  persoa  nar  aelMe  aaek  aalaiBla. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
■ectioD,  then  running  at  large,  or  being  herded  or  postured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city. 
borderliig  uikih  real  property  owned  or  occupied  by  him;  or  then 
treBpasBing  upon  real  property  so  owned  or  occupied,  faavinc 
entered  thereupon  from  such  a  public  Btreet,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  bis  possessioD,  until  disjioBed  of  as  pre- 
acrilted  in  tile  following  sections  of  tbii  title. 

See  L.  Ig«2.  eb.  «tS.  |  3.  IDd  L.  1861.  cb.  814,  |  2  (T  BdlB.  IBS). 

I  3486.  OIBcer  or  penDB  iielsliia;  to  present  petition. 

An  officer  or  other  t>erBon,  who  a^zes  an  animal  or  aaimala, 
as  prescribed  In  either  of  the  last  two  sections,  must  immediatelj 
file,  with  a  justice  of  the  pence  of  the  towo  in  which  the  seisnie 
WHS  made,  a  written  petllion,  veriBrd  by  his  oath:  setting  forth 
the  tacts  wbich  bring  the  ease  within  either  of  those  sections: 
briefly  describing  the  animal  or  aniraals  seized:  stating  either  the 
name  of  the  uwner,  or  that  hie  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dilt- 
gence:  and  praying  for  a  final  order,  directing  the  sale  ot  the 
animal  or  animala  Bpixed,  and  the  QimlTcatlon  of  the  proceeds 
thereof,  as  preecril>ed  in  this  title.  Wliere  the  petition  alleges. 
that  any  animal  or  animals  seised,  were  then  trespasains  npon 
real  properly  owned  or  occupipd  by  the  petitioner,  ft  mnat  atate 
the  amount  of  the  damageB.  if  any,  wtiich  the  petitioner  baa 
sustained  thereby.  In  that  cnsc,  the  decUIon  of  the  justice,  or, 
where  the  ibsupb  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damagea. 

Bet  Id,.  I  3,  and  U  1S«T,  eh.  814,  I  2  [T  BOm.  1K>. 

I  808T.  Precept   (li«FenpaB, 

Upon  the  presentation  of  the  petition,  the  justice  mist  iaane 
a  preeept  under  his  hand:  directed  to  the  owner.  If  his  name  is 
stated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  general^ 
to  all  persons  having  an  intereiit  in  the  animal  or  anlmau  eelsea: 
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brieQ^  rccitiag  the  substance  of  the  pcUtioD:  describing  the 
animal  or  anlDiala  scizeii,  and  re(iui['iug  the  person  or  persons, 
to  wbom  the  precept  ia  ilirectod,  to  show  cause  before  the  Justice, 
nt  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
thaa  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  peliliou  should  not  be  granted. 

I  S088.  M.}  how  served. 

The  preceut  must  be  served  upon  the  person,  to  whom  It  is 
directed  by  Ais  nume,  nilbin  the  same  lime,  and  ia  like  manner 
as  B.  summons  is  required  to  be  served,  as  prescribed  in  section 
2010  of  this  act.  Where  it  is  directed  fiencraUy  to  all  persons, 
baviDg  un  interest  In  the  animal  or  animals  seized,  it  may  be 
eerTeil  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  baud  of  the  justice,  by  posting  a  copy  thereof 
In  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  at  which  pluces  must  be  the  nearext 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  BChool  ia  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
'Where  the  precept  Is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  he  personally  served 
□pon  that  person,  within  the  county,  at  least  eii.  days  before 
tEe  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; ia  which  case,  service  thereof  may  tie  made  accordingly. 

I  30S9.  Proof  of  Berrlce  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  eipira- 
Uon  of  the  time  specified  in  secUon  2803  of  Ibis  act,  the  petitioner 
must,  unless  the  precept  Is  directed  lo  a  person  by  his  name,  anil 
he  appears,  furnish  proof  »f  the  ttervlee  of  the  precept,  as  pre- 
■eribed  in  the  last  section.  Jf  it  was  served  by  a,  constable,  either 
penonally  or  by  posting,  bis  written  return  upon  the  precept  Is 
aofficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of  servica 
must  be  made  by  atbdavit. 

I  S090.  Answer)  trial. 

The  owner,  or  a  pers 
may  appear  upon  the  reiuLu  ui  mi?  utcv.-irjji,  uuu  LJ'i:r?uj  iua&^  miu- 
■elf  a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  It,  denying,  absolutely  or  upon  information  and 

His  answer  a 

msJs  seized.    The  subsequent  proceedings  must  be  the  si    _. 

■n  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 

joined,  eicept  as  otherwise  specially  prescribed  in  this  title, 

I  3091.  DecldloB  In  tovor  of  pelltlonert  warrBBt  to  sell) 
esecBtloB  Uiereof. 

If  DO  person  appears  and  nnswors,  or  it  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a 
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jury,  Is  In  taTOt  of  the  petitiouer,  tbe  JDBtice  must  make  a  flna) 
nrder,  directing  the  aftle  of  the  animal  or  anlmala  seized,  asd  the 
iplicBtioD  at  the  proceedn  thereoC,  aB  prescribed  in  this  title. 
-JCieupoD  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  Kenerallj  to  an;  constable  of  the  county,  commandinc 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
beat  price  which  be  can  obtain  therefor:  and  to  moke  return 
thereof  to  the  justice,  at  a  time  and  place  therein  spedSed,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sole 
must  be  made  upon  the  like  notice,  and  ia  like  manner,  ob  k  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  Justice  ot  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  juatlce,  de- 
dnctiOK  therefrom  bis  fees,  at  the  rate  allowed  by  law  for  th« 
collecuoa  of  such  an  exetnitioii. 

1  80SS.  AppIIuttoB  of  ppoeeeda  of  a«I«. 

The  justice  must  apply  the  proceeds  of  the  sale  aa  follows: 

1.  He  must  pay  the  coats  of  the  petitioner,  as  taxed  by  the  jt». 
tice,  at  the  same  rates  as  the  costs  of  an  action  brouirht  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  tbt 
fees  for  the  serrice  of  the  precept,  either  personally  or  by  pootinf, 
at  the  rate  allowed  by  law  for  personal  aerrice  of  a  summona  ^ 
a  coQBtable. 

2.  Out  of  the  remainder  of  the  proceeds,  be  may  retain  to  hia 
own  aae,  a  fee  of  one  dollar,  tor  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  paj  to  the 
officer,  or  other  person  making  the  selEUre,  the  following  fee*, 
tor  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
core  and  keeping  of  each  animal,  from  the  time  of  IJie  seiaure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  warn 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
seqnence  thereof,  aa  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  ivhora  a  fine  or  penalty  Is  to  be  paid  for  the  ben^t 
of  the  poor,  as  prescribed  in  section  28T&  of  tms  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bul^ 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
■heep  or  goat,  seized  and  sold;  which  penalties  must  be  recrived 
by  the  officer,  for  the  benefit  of  the  poor  of  hia  town  or  district. 

6.  If  any  surplus  remains,  h&  must  pay  the  same  to  the  peraon 
or  persons  entitled  thereto,  as  preBcril>ed  in  the  following  sections 
of  thla  title. 

'   I  80S8.  Dlspasttloa  of  aarplna. 

iny  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  jnstice,  a  written  claim  to  the  surplua  of  the 
Sroceeda  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
ay  after  the  return,  or,  if  it  la  a  Sunday  or  a  public  holidar, 
on  the  first  dar  thereafter,  which  is  neither  Sunday  nor  a  pahHe 
holiday,  the  Jnstice  must  proceed  to  Inquire  into  the  clainia  ao 
filed;  and,  for  the  parpose  of  determining  them,  he  most  hear 
the  allegationB  and  proofs  of  each  claimant;  and  he  OMf  {wtie 
•nbpoenai,  as  apoo  the  trial  of  an  action.  He  may,  npon  the 
sse 
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naplicatlon  of  any  claimant,  and  for  good  couse  iboirn,  adjoarn 
the  hearinir,  from  time  to  time,  but  not  more  ttian  thirty  dajM  in 
all.  After  hearins  the  all(?satioiui  and  proofs  of  uU  the  daimatit*^ 
he  mast  decide  the  claimH,  and  enter  an  order  accoidiagly.  If 
no  claim  is  filed;  or  if  the  ri^ht  to  the  surplns  money,  or  auz 
part  thereof,  Ib  not  eBtablished,  to  the  satLsfactton  o(  the  jastice, 
aa  pmcrlbed  in  this  section;  au;  person,  Tvhoae  claim  was  not 
determined  npou  the  hearing,  may  Gle  a  claim  thereto,  at  anr 
time  before  the  eipiratioa  of  a  rear  from  the  return  ot  the 
warrant;  and,  thereupon,  the  juatlce  must  proceed,  aa  preacrilied 
In  this  section  with  respect  to  a  claim  filed  within  the  ten  daya. 

I  80»4.  Id.}  wh*a  no  elaUB  mXe  wllltl>  »  r«ar. 

If,  at  the  expiration  of  oae  year  after  the  return  of  the  var- 
rant,  any  portion  of  the  aurplui  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  oi!  the  jnatice.  pursuant  to 
the  provlBlous  of  iJie  last  section,  the  jnstice  most  (icy  It,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  in 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  ol  this  act;  and,  thereupon,  ell  persons  are  forever  tiarred 
from  an;  claim  thereto.  Bnt  if  a  claim,  filed  as  prescribed  in 
the  last  section,  icmains  andetermined  at  the  expiration  of  the 
year,  the  Justice  mnst  determine  it  within  ten  days  thereafter; 
and,  for  tnat  pnrpose,  h«  mnst  retain  the  surplus  In  his  hands 
nDtU  the  determination. 

1  30&B.  Order  bvob  olol^  for  ■■vvIdbi  bpp»I  therefrOBt. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken 'to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  Judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thercupou  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  ■claimant,  the  officer  entitled  to  flie  surplus  must 
be  made  respondent;  but  costs  cannot  Ite  awarded  against  him, 
nnleis  be  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  dlacretfon  of  the  opsellate  court.  Where  an  appeal,  taken 
aa  prescribed  in  this  section,  is  perfected,  the  county  jadge  may, 
in  nfs  discretion,  make  an  order  extending  the  time,  within  which 
payment  ot  the  surplus  must  be  made,  as  prescribed  In  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
Is  made,  and  a,  copy  thpreof  is  servE'd  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  nut  withstanding 
the  appeal;  and  upon  proof  of  tlie  payment,  the  aopesl  mnst  be 
dismissed.  Where  an  appeal  Is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  Judge,  or  a 
loatlee  of  the  supreme  conrt  niay  make  a  like  order,  and  with 
like  effect. 

1  SOeS.  proceedlasB  opos  deolaloa  Im  tnvar  ot  pcpsoa 
•BBweriDC. 

If  the  dedsion  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  Issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  mnst  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  Jury  find  that  die  seiinre  was  malidout,  and  without 
probable  cause,  the  decision  or  verdict  moat  assess  the  damages 
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EnEtafncd  by  the  pprson  flntm-prinj?.  by  msniia  of  the  seimre  and 
•Ji'teDtion.  The  justice  must  thereuiiou  make  a  fiail  ortler, 
swarding  to  the  perBOu  bo  BOBivprineT  the  return  of  'the  ■"'""' 
or  animalB  bo  Bcized,  or  Ibe  mlue  thereof  It  a  return  cannot  be 
bad;  together  witli  )ii«  costB,  at  the  rntes  allowed  by  law  in  an 
oction  broutiht  before  hint  to  recover  a  chattel;  and,  bIbo,  twice 
the  ium  HHxeBsed  as  hit  damagrs,  if  nay,  Tbereui>OD  a  warrant 
miiEt  be  issued  by  the  juEtiee  to  a.  coDstable,  ti>  the  Bsme  eHect, 
AB  an  execution  issued,  in  an  action  to  recover  a  diattel,  apen  a 
judgment  in  favor  of  the  defendant,  wliere  the  chattel  bsa  not 
been  delivered  to  him;  and  each  oroviBlon  of  this  chapter,  relat- 
ing to  a  judgmeat  and  an  e:ceeutioa  in  Euch  a  case,  appUea  to  a 
final  order  made,  and  a  warrant  iianed  tlier«uponi  a»  prcMxibed 
iu  this  eectioD. 

Sh   L.    ISGT,    c>l,   S14.    i  T   tl  Kdm.    18B). 

I  30(I7,  Demand  of  pobhchbIdh  before  trial.  ProoecdlM^B 
tbereujkoii. 

At  any  time  after  the  precept  is  isBOed.  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  moy  file 
with  the  JuBLlce  a  written  demand  uf  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possesBion,  upon  eomplyios  with 
the  following  terms: 

1.  lie  must  iHiy  lo  the  justice,  for  the  use  of  the  petitioner, 
tbe  coHtB  of  the  prueeedlngs,  to  the  time  of  Gliag  the  demand. 
SB  prescribed  iu  aubdivisiou  firet  of  section  3002  of  this  act,  and, 
also,  the  snms  payable  on  account  of  each  animal,  whereof  pos- 
■esaion  is  so  demanded,  as  ])r('BerlU;d  in  aubdiviaion  third  of  the 
aame  section;  which  aums  must  be  fixed  by  the  Jualice,  after 
bearing  the  nllegutionB  and  proofs  of  the  parties. 

2.  He  muBt  also  pay  to  the  justice,  a  fee  of  oue  dollar  for  each 
animal,  whereof  iiossesslon  is  eo  demanded. 

3.  II  the  petitioner  is  nn  offirpr,  lo  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  tbe  puor.  as  prescribed  in  section 
2875  of  this  act.  the  ciiiiniont  must  also  pay  to  the  jnatice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  occount  of  each 
animal,  whereof  posst'sslun  ia  bo  demanded. 

4.  The  cliiimant  must  also  prove,  to  the  Bstisfuctiou  of  tbe  jaa- 
tlce.  by  affidavit  or  other  competent  evidence,  that  he  is  tbe 
owner  of  each  anininl,  whereof  rtOHsessiiiii  is  bo  demanded.  Ba<^ 
person  who  has  appeared  uiuet  have  notii'e  of,  oud  may  oMioae, 
the  claim. 

M..    I  1. 

I  309a  Id. I   ntaea  >Blnal  wtltnllT  set  nt   lnrK«  br   third 

Bot  where.  In  &  cose  specified  In  the  Inst  section,  tbe  persrai 
flling  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  runuln?  at  Inrge,  herding, 
pasturing,  or  treapaBslnK,  by  reason  whereof  the  anltnal  or 
animals,  of  which  he  demands  poaRCNniou.  were  seized,  was  caused 
by  the  wilful  act,  intended  to  elTect  that  object,  of  a  person' 
other  than  (he  owner;  and  also  mnkeg  the  proof  specified  in  anb- 
dlvislon  fourth  of  that  aection;  be  is  entitled  to  poaaeMion.  pnr- 
■nant  to  bis  demaud,  upon  p^vinp  to  the  petitioner,  or  to  the 
jnstiCG  for  his  use,  a  reiiKonnble  stim,  to  be  fixed  by  the  jnatic^, 
after  hearing  the  nllegatlona  and  proofs  of  the  parties,  aa  rom- 
pensBtioD  for  tbe  care  and   keeping  of  the  animal  or    °"i>«-'-|^ 
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ivhereof  poGscseion   is  so  demanded,  and   witbout   paying  auz 
other  BUD).  tpeciQed  in  the  laet  lection. 

BM  L.    ISeO.   cti.  IH   (T   Kdm.  4<St,  pjrt  0(  |   B. 
I  BOMI.  Action  bT  owner  In  aiiali  a  oaB«> 

The  owner  of  an  animal,  seized  ia  conaegnence  of  a  wllfnl  act 
spedGed  in  the  last  eectioD.  may  rec-over,  In  an  action  against 
tne  person  who  committed  i^  all  damaeeg  lUHtained  by  btm,  in 
consequence  thereof,   iocludtng  the  sum  paid  in  order  to  recoTer 

r session  of  the  animal,  as  prescribed  in  the  last  section;  and, 
ulditktn  thereto,  the  sum  ol  twenty  doUan  lor  each  animal 
■eUed. 

Id.,   nmalDder  or  |   B. 

I  3100.  AfltlOD  br  p«tl4laswr  and  1»t  ofloer. 

Where  the  possession  of  an  aoimal  has  been  delivered,  aa  pre- 
scribed In  the  last  section  but  one,  an  action  may  also  be  main- 
tniaed,  by  the  pptitlonor  in  the  apecial  proceeding  beftwe  tha 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recover,  in  addition  to  all  other  damaget  Hustained  by  the  plain- 
tiff in  coDseaaence  or  the  wllfnl  act.  all  sums,  to  which  the 
ptaintlff  wonfd  have  been  entitled  out  of  the  proceeds  of  the 
sale,  BB  prescrit)ed  in  section  3002  of  this  act,  other  than  the 
compeoBBtion  paid  for  the  care  aod  keeping  of  the  animaL  In 
the  like  case,  if  tlie  petitioner  is  a  nrlvnte  person,  the  officer,  to 
T\  hom  a.  Eae  or  pe  aalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  28T5  of  Ibis  act,  may  maintain  an  action 
•galnet  the  person,  nlio  committed  the  wllfnl  act,  to  recorer  tha 
penaJtlea  to  which  the  plaintiff  would  have  been  entitled,  out  ot 
the  proceedfl  of  the  sale,  as  prescribed  in  that  BubdiTielou. 
Neither  of.  the   actiooB   specified   in   this  or  the   last  section   ia 

affected   by  the   pcndf '      "   "'""   '   ''" '~ 

either  of  the  others. 


affected   by  the   pcndencj   of,   or  the  recovery   of  judgDMnt  in. 


}  3101.  Demand  of   posaeBBloa  «tter  fiaal  order  Md  b«- 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3D9T  of  this  act,  who  did  not  appear  upoD 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
Justice,  a  written  demand  of  the  possession,  nt  any  time  after  the 
finnl  order,  and  not  less  than  three  days  before  the  time  ap- 
IKiintcd  for  the  sale;  and,  thereupon,  he  is  eutiiled  to  the  posses- 
sion, upon  complying  with  the  followiOB  terms: 

1.  He  must  furnish,  by  affidavit  or  other  competent  eviilenee, 
a  sufficient  excuse,  to  the  satisfaction  of  the  juRtice,  for  his 
Iniluro  to  appear. 

2.  He  must,  in  nil  rcapects,  complr  with  the  provisions  of 
iKCtlon  3097  ot  thfa  act;  except  that  it  is  necessary  for  him  to 
pay  oaly  one-half  of  the  justice's  fee.  as  preBcriliod  in  aubdivi- 
eioD  second  of  Ihat  section;  and  one-half  ot  the  fees  oayable  to 
the  petitioner,  for  the  seiaure  of  each  animal,  us  preacriijed  in 
subdivision  third  of  section  3002  of  this  eel. 

ae«  I..  1S8T,  cb.  an,  part  oC  I  1. 

f  810S.  Order  upon  denand  of  poSHesslout  oppesl  there- 


:rei- 
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mult,  at  the  request  of  either  partT  thereto,  make,  ana  enter  in 
his  minates,  an  order  detenuiDing  the  Bunie.  An  appeal  from 
BUch  an  order  ataj  be  taken  to  the  coontr  coart,  br  tno  poMm 
making  the  demand,  or  hy  either  party  to  the  speciBi  proceeding, 
at  any  time  before  tbe  tinal  order  in  the  aperial  proceedinK  !■ 
made;  and  each  peraoci  or  party  lO  entitled  to  app«aL  mutt  be 
made  a  reqiondeut  apon  on  appeal  taken  by  one  of  tbe  otbem. 
The  appeal  mnsl  be  taken  in  like  manner,  aa  an  appeal  from  a 
judgment  of  the  Justice  in  an  attinn  to  recover  a  chattel;  and 
the  proceedings  therenpon  are  the  aame,  except  aa  otberwiw  pie- 
Kcrlbed  In  the  next  section. 

I  S108.  Id.i  mtmr  of  praeeedlBss. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
eSectnal  for  any  pnrpoae,  anleM  the  appellant  procnrea  from  tbe 
county  Judge,  an  order  directing  a  stay  of  tbe  proceedincs  npon 
the  petition,  and  a  atay  of  the  eiecntion  of  tbe  order  M>pea)ed 
from,  and  files  it  with  the  Justice,  within  the  time  allowed  (or  the 
,     rj,^^  order  may  be  Kranted  or  refused,  in  the  discretion 

.  . —  county  Judge,  or  granted  upon  such  terms,  aa  to  aeearity 
-.'  otherwise,  as  be  thinks  proper;  and  it  may  be  Tac«ted  or 
modified,  either  absolutely,  or  unless  further  secority  ia  giren,  In 
his  discretion. 

I  8104.  ApBBsl  trOB  flnal  order. 

Within  ten  days  after  a  final  order  upon  a  petition  ia  made,  as 
prescribed  in  this  title,  on  appeal  therefrom  may  be  taken  br  the 
petitioner,  or  by  tbe  person  answering,  in  like  manner  as  mi  ap- 
peal from  a  judgment  or  the  Justice  in  an  action  to  reoorer  a 
BUm  of  money,  equal  to  the  value  of  the  animal  or  animals,  and 
the  proceedings  tnerenpon  are  the  same,  except  U  otbenrtN  pie- 


I   810B.   Id.)   br  oiBlmaBt)   stay   of  ■roa**dtMSCB   mmM  4*- 

An  appeal  from  a  final  order,  taken  as  prescribed  tn  the  last 
section,  Ijy  the  person  answering,  is  not  ^ectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  tbe  county  Judge,  or,  if  he  is  absent  from  the  conn^, 
of  a  Justice  of  the  sopreme  court,  reciting  that  tbe  appeal  baa 
been  perfected,  and  that  security  has  been  giTen  thereupon,  aa 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  tbe  possessioa  of 
tbe  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  esq  be  made  only  where  an  undertaking  ta  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  Judgment,  and  stajinR  the  eiecution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  tbe  effect 
thnt,  if  the  final  order  Fippcalrd  from  is  aflirtned,  or  if  the  ap- 
l>enl  ia  dismlBscd,  thp  appellnnt  will  pay  all  sums  which  the  Jus- 
tice awards  against  him,  upon  the  bearing  after  the  determinatkn 
of  the  appeal,  as  prescribMl  in  tbe  next  section,  not  exceeding  a 
sum  apeeified  therein;  which  must  be,  at  least,  twice  the  amonnt 
of  all  the  sums,  which  mijrht  be  de'Iucted  from  the  proceeds  of 
the  sale,  sa  orescrlbed  in  section  3002  of  this  act.  The  sum 
most  be  fixed,  and  tbe  tindertahing  must  be  approved,  Iv  the 
Judge   who   grants   the  order.    Upon   filing  the  order   wltn   tbe 
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If  the  final  order  appealed  from  ta  affirmed,  upon  an  appeal 
taken  by  tbe  pem>n  answerinf,  the  county  court  mnrt  v>pomt  a 
time  and  place,  at  which  the  jnatlce  mnat  Qx  the  gnma  pafable 
br  tbe  appellant,  pnnpnant  to  uia  Dndertaklug.  The  jiutice  may 
adjourn  toe  hearing  to  another  place,  and  to  another  time,  not 
t'xceediug  three  daj's  after  the  time  so  appointed.  The  jnstic? 
murt  fix  the  anms  eo  payable,  as  If  a  warrant  tor  the  Mile  ot 
the  animals  wized  bad  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  tbe  eonatable,  aa  preacribed  in  section  S092  of 
thii  act.  The  ondertaklnK  npon  The  appeal  Innrea  to  tbe  benefit 
ot  each  officer,  to  whom  any  anm  Is  payable,  as  prescribed  In  that 
■ectiou;  and  with  reapect  to  any  of  those  soms,  the  respondent  is 
a  tinatee  for  the  offlcer  entitled  therAo. 


I  820T.  UmliatloB  ot  Kotloa  for  aelBlBs  KBlmsla. 

Where  an  animal  la  seized,  npon  the  gronnd  that  It  waa  ruii' 
Blue  at  large,  or  was  baing  herded  or  oastured,  or  nas  trei- 
passing,  contrary  to  the  proTislona  of  thle  title;  and  the  officer 
or  other  person  making  the  seitnre,  immediately  files  hia  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  In  this  title;  an 
action  to  recoTer  the  animal  so  seised,  or  to  recover  damages 
for  the  selznre,  or  for  any  act  subaeqnent  thereto,  mnst  be  com- 
menced within  one  year  after  the  caase  of  action  accmes. 

L.    ISn,  cli.  814,    I  T. 
I  3108.  Certain  aetlons  oanaot  b«  ni^BtAlBcd. 

A  person,  to  whom  the  precept  was  directed  by  hia  name,  and 
who  waa  personally  serred  tbecewith,  or  a  person  who  has  ap- 
peared and  answered  in  the  special  proceeding,  or  demanded  the 
retnrn  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  peroon  acting 
by  bis  command,  or  in  bis  aid.  In  a  case  specified  In  the  last 
■ection.  Bnt,  except  as  specified  In  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  rnlne, 
or  damages,  for  tbe  seizure  or  detention,  or  tor  any  nnlawfnl  act 
BubsequeBt  thereto,  if,  in  fact,  the  animal  waa  not,  at  tbe  time 
of  the  seizure,  mnning  at  large,  or  being  herded  or  paatnred,  or 
trespassing,  as  the  case  may  be,  aa  specified  In  the  foreKoing. 
proTUIons  of  this  title. 

f  BIOS.  Wlaere  aeveral  anlmalB  are  trespualiiK,  damasea 
are  e>tlr«.    Pr«««e41iiKS  la  anolt  eaaea. 

For  the  purpose  of  determining  the  damage*  anstalned  by  the 
petitioner,  where  two  or  more  animals  are  fonnd  simultaneonaly 
trespassing  upon  real  property,  owned  or  occupied  by  hira,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  la 
entire,  and  must  be  enforced  asainst  all  the  animals,  and  the 
Noceeds  of  the  sale  thereof.  Where  different  peraons,  who  are 
known,  own  dltFerent  animals  seized,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  It  one  or. more  ot  tbe 
oWBera  are  known,  and  the  others  are  nnknown,  and *  *— 
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ascertained  with  Tcasonuble  diligeccp,  the  precept  miiBt  be  di- 
rected to  eacli  knonn  owner,  bj  his  name,  an<l,  sIbo  generaUy  to 
uU  pcnions  having  an  interest  in  those  animolB,  the  owuera  of 
whicli  oi-e  unknown.  In  a  cnse  Bpecified  in  this  seetioD,  a  de- 
mand of  the  poBBCEEion  of  an  animal  Beized  cannot  be  made,  ■■ 
prescribed  In  Bectloa  3UUT  or  3101  of  this  act.  nnlew  it  is  m«de 
with  reapect  to  ail  the  animals  seized,  and  by  penous  entitled 
to  the  possession  of  all  ot  them.  But  a  separate  demand  moj  be 
made,  as  prescribed  in  section  SODS  ot  thin  act,  b;  encb  owner  ot 
one  or  more  animals  seized;  in  which  case,  if  poGnession  is  de- 
livered to  him,  QB  prescribed  in  that  section,  the  petitioner's 
remedy  tor  his  domaeeB  is  the  same,  with  rospect  to  the  aaimal 
or  animals,  of  which  possession  ia  not  so  delivered,  and  asainst 
the  proceeds  of  the  sale  thereof,  aa  it  those,  whereof  poaceauoD 
is  ao  deliTered,  had  not  been  trespassioE  apou  the  property. 

I  SIIO.  Prooeedlnata  In  other  oaaea,  vrlicre  tbere  are  dU- 


Where  the  petitioner  does  not  allege,  that  the  animals  aelsed. 
were  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  different  iH-raons  own  different  animals  seised,  a  sepamte 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title. 
against  each  owner,  or  aKuicst  an;  two  or  more  owners,  with 
respect  to  the  nnlniols  ownrd  by  him  or  them.  Or  the  proceed- 
ings mnj  be  taken  against  all  the  owners  jointly;  in  which  cast*, 
each  person  to  whom  the  precept  is  directed  by  his  name,  nutl 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  anil 
the  same  right  to  answer  separately,  as  it  tlie  siiocial  proceed- 
ing WS8  against  falra  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  ot  the  persona  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  thi'm,  and  tor  his  or 
their  costs;  and  again'it  the  remainder  ot  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animalR,  in  like  manner,  oa  it  the  former  persoits 
had  not  answered,  or  had  not  been  nami^d  in  the  precept.  But 
ths  person,  first  making  a  demand  of  the  poasessiou  of  any  (talmal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a. 
person,  subsequently  making  a  demand.  Is  csensed  from  the 
payment  ot  any  costs,  except  tiiosc  which  bare  accrued  since  the 
former  demand. 


r -„ , f  against  different  persona, 

-  -  a  different  onimals  seized,  as  prescribed  fn  either  of  the 
last  two  sections,  the  surplus,  remainint;  In  the  jostice's  hands, 
mnst  be  distribuli'd  between  lhi>m,  in  proportion  to  the  value  of 
the  animals  owned  by  each,  to  be  determined  by  the  Justice.  Any 
owner  may  claim  sepnrately  his  proportion  ot  the  snrplus;  and 
sections  SmS  and  3094  of  this  act  apply  to  a  claim  made,  and  to 
the  disposition  ot  the  surplus  arising,  as  prescribed  in  this  section. 

I  S112.  ^Vben  one  ardoa.  etc.,  iiQi>erB«iI«'ii  mar  otlier. 

Where  two  or  more  i'cd'oiih,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  tille.  lo  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proeeedincs  preBcribed  in  this  title  for  the  dla- 
pusition  thereof,  the  com  men  cement  of  an  aetlon.  or  the  aeietire  of 
the  animal,  by  either  ot  them,  supersedes  the  right  of  any  ot  lk« 
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othent  to  bring  such  an  octioa,  or  to  miike  Bnch  a  s^iiure,  with 
respect  10  the  aDlmal  seized,  or  id  questioii  in  tbe  actioa.  But 
the  justice  may,  in  his  dlncretion,  nllow  an  officer  or  other  person, 
who  ia  interealed  in  the  recovery,  or  in  the  arpli<^tion  of  the  pro- 
ceeds of  the  snle,  to  appear  In  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest,  and  to  lake  such  part  In  the 
proceedings  therein  qb  the  justice  thinks  proper. 

I  X113.  lUsIits  of  offlcrr  irhea  prlvafe  pejraoa  (alia  to 
Vsoseente. 

Where  a  seizure  is  made  by  a  private  person,  ns  prescribed  Id 
thia  title,  and  tbe  possession  of  an  animal  seized  ia  abandoned  by 
bim,  without  filing  B  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  iu  this  title,  is  settled  or  diacoatiuued 
DT  the  plaintiff:  the  officer,  to  whom  a.  penalty  1«  payablo,  as  pre- 
•cribed  In  aection  S083  of  this  act,  or  in  subdivuioD  fourth  of  sec- 
tion 3092  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  disoontlniinucp,  maintain  an  action  a);alast 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  tbe  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

I  8114.  PeraOB  IibvIbk  «  •peclBl  propertr  deemed  ovraep. 

When  n  peraon  is,  at  the  time  ot  the  seiinrc,  entitled  to  the  pns- 
seanon  of  an  animal,  as  apniiiBt  the  (feneral  owner  thereof,  by 
Tirtne  of  a  sperial  property  thfrcin,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

I  311B.  Aseat  pur  pet  for  his  principal. 

The  duly  authorized  asent  of  the  owner  or  nelson  entitled  to  tbe 
poBsesEion  of  an  animal,  as  specified  in  the  last  section,  may.  In 
his  own  name,  answer,  make  any  detwuid.  or  fake  any  other 
proceeding,  which  the  owner  or  person  bo  entitled  may  take,  as 
srescribed  In  this  title. 
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Sm.  3118.  BeKiIed.  1803.    S*e  tbe  UoDlclp^  Canrt  Act  ot  New  Tort  civ. 

311T.  Kcpnlrd,  leca.    6ee  the  UualclpU  Court  Act  or  New  Yort  eilr. 

3118.  Kcpfiled.   1S03.    Bee  tbo  Mooldpia  CoorC  Act  ot  Ne*  Tw*  riU, 

S119.  Bepealed.   1W3.    See  tl»  Uiulirlpil  Court  Act  of  N«w  York  fIIi. 

Siao.  BepealHl,   1903,    Sec  tbe  Uimlclixl  Conn  Act  or  New  Yott  ritr. 
II13I.  iDterprcIcr  tor  pnllce  court,  ind  Cor  Orst.  eL>cond  ud  third  dlmlrta. 
31X2.  Id.;  tor  tourtb  and  Btlb  dleliicti. 

Sia«!  Remled.   1903.    8«  the  HdoIcIihI  Court  Art  ol  New  Yort  ritr. 

am,  Sepeiled.  1903.    8m  the  Mimlelpal  Court  Act  of  New  Yort  rltr- 

3128.  Bepealed,  1903.    See  tta  UDBletiMl  Coon  Act  or  New  Yort  ettj. 

3139.  RepMled,  1903.    Ba*  the  Uimleliwl  Court  Act  or  hVw  Yort  cHf. 

3130.  R^pHlcd.  IBOS.    Bee  tbe  Uoalelia]  Coon  Act  or  New  Yort  rUj. 

3131,  Repemled.  1903.  B«  tba  ItDBldlHa  Court  Act  ot  New  Yort  cltr. 
ni«3.  Rolled.  1903,  Bee  tbe  MdhIcIimI  Court  Act  ot  New  Yort  dir- 
3I3S.  AK>U«tloa  or  otber  proTlaUraL    Holdluf  court  open. 


See  the  Municipal  Conrt  A«  of  New 


I  8121.  latHpreteF  far  rnllee  cBort,  kttA  for  Mrmt,  Becoad 
Bud  third  dlBtrlets. 

There  Is  hd  interpreter  tor  the  police  coort  of  the  eity  of 
BriMklyn,  and  the  jastices'  courts  ot  the  first,  secood,  and  third 
districts  of  that  city,  who  Is  appointed,  and  ma;  he  retnoT^  st 
pleasure,  by  tbe  justices  of  those  courts,  or  a  majorit;  ot  thrai. 
Hf  is  entitled  to  an  annnal  salary,  fixed  and  to  be  paid  as  pt*- 
icribed  by  law. 

L.  18T0.  ch.  «n. 

131X2.   Id.t  (or  fonrtk  and  fltth  dlatrlcta. 

Thpri?  is  an  interpreter  for  the  jastices'  courts  of  the  fnUTtfa 
und  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
luay  be  removed  at  plcasitre,  by  tbe  justices  of  the  peace  of  thosp 
ilistrictf.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. , 

u  isn.  eb,  33t. 

I  31X8.  Id.i  for  alxth  dlulrlet. 

There  la  an  interpreter  for  the  justice's  conrt  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  Is  appointed  by  the  juatice  of 
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lb(?  peace  ut  that  district,  nabjpFt  to  cODfirmation  b;  the  cummon 
council,  and  may  be  remored  by  that  juBtlce  at  hi*  pleasure.  lie 
ia  entitled  to  an  annual  salary,  fixed  and  to  be  paid  aa  prescribed 

I S124.  CoiamoB    caB>ell    hbt    appolat    aiddltlaaal    Intcr- 

The  common  council  of  the  dtp  of  Brooklyn  maj,  where  it 
deems  It  neceBtary,  upon  the  requeat  of  a  Juiitice,  appoint  one  or 
more  interpreters  (or  lustlces'  courts  in  tbat  city,  in  addition  to 
those  provided  far  in  the  last  three  sections;  fix  their  salHrlee:  and 
prescribe  the  court  nr  courts  which  they  must  attend.  An  oCDcer. 
HO  appointed,  may  be  removed  by  the  common  council,  tor  cause, 

L.  iSTi.  ch.  esa. 

I  SISB.  ConnBOB  eaaadl  lo  dealvaatc  atteadBnla.  etc 

The  common  council  of  the  city  of  Brooklyn  may  dealgnate  one 
or  more  policemen,  or  i-onstabiea,  to  attend  each  of  tbe  Jastlcen' 
courta  in  that  city.  The  common  council  may,  by  ordinance  or 
otberwise,  fix  ond.  define  their  dutlea  in  and  about  those  courts, 
knd  may  allow  them  such  compensation.  In  lien  of  all  fees  and  per- 
qaisites,  an  It  deema  proper. 

L.  I860,  ch.  102,  I  IT:  and  L,  IMS.  cb,  tl4.  i  3. 


(SIRS.  AppllMHsa   of    Aner    prorlalona.     Hvldlns   coart 

Bach  Juatiee  of  the  peace  of  the  city  of  BroolilyD  U  a  justice 
of  the  peace  of  Kiniia  county;  and  each  provision  ot  this  act,  re- 
latiuB  to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Bach 
of  those  Justices  must  bold  bis  court  open,  from  nine  o'clock  In 
the  momiug,  until  three  o'clock  in  tbe  afternoon, 

B*e  L.  ISM,  <b.  ue.  H  IS  ihI  SSi  I^  18E0,  tb.  103,  I  IS;  L  18T1,  eb.  MS, 
I  8;  L.  18T3,  eb.  an,  put  of  |  IS. 
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TITLS  XU. 
Hiscelliuieous   pTOviaions. 

*  See.  SIM.  Voie  of  tppllcacion  ot  rertiln  proilnlDW  of  t 
tiaa.'  BAoard  to  coruuUe  loibMMD.' 


»l»e.  VIolBtlon  of  prewdlDg 
SltO.  Sill.  Docket-bwk  to  bi 


r  )u«i 


»  be  Died. 

SS;  SSi, 

t  bi»k>  an)  Hper 
a   m    dockat-book 

'diUallwl" 

tllr   clerk   to  ae 

mnod  look 

ailT.  DellTery 

how  coBipeUed. 

ai«.  Knlrlei 

ffifflii 

1  furoL^^c^'les 
ot  action  n-Gen  ] 

IP^"' 

jMtlMl   )>    E   «ltl 

«•.  "?""  '"°?" 

Sise.  Biacntlon  o 


I  31X4.  Mode  ot  application  ot  ocrlalB  pravtniamm  af  thla 

Wh^re  a  proTiHJoa  of  thia  act,  not  cootaliied  In  this  chnptor. 
Is  made  applicable  fo  pcocwdinBa  before  a  Justice  of  the  peaoc, 
the  applif^stlon  is  inbje^rt  to  the  qnaliflcatiofi,  that  It  does  not 
inolnde  an;  thlnE-,  which  is  repasooDt  to  any  special  provlshrri  ot 
law,  rei^ulatlne  the  juriadiction  or  powera  of  a  jnatlce  of  the  pence, 
or  the  proceedintTB  before  bini.  Where  a  provision,  thns  toade  ap- 
plicable, relates  to  the  filinti  o(  a  paper  ia  a  court,  or  with  a  clerk, 
the  paper  muat,  in  an  action  or  special  proceerfing  before  a  justice 
of  the  peace,  be  filed  with  the  jnatice.  aniens  he  has  a  C'lerk 
appointed  pnrsuant  to  law;  and  where  it  confers  n  pnwer  npoo 
a  cnnrt  or  a  judfce,  the  provision,  making  it  applicable  fo  pro- 
ceedings taken  nnder  this  chftptrr,  la  fo  be  constmed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  actioii  or 
special  proceeding  la  bronght. 

1  313B.  General   Pc«nUltea  of 

,  iasned  by  a  jusUce 

nay  be  trithout  senl.  .... 

__n  it  ia  delivered  fo  an  officer  to  be  executed,  s^. ._ 

have  no  blank,  either  in  the  date  thereof  or  otherwiae:  except  tfanr 
there  may  be  a  blank  in  a  anlipoenn  for  the  nnme  of  any  or  all  of 
the  wltnesaea.  A  mandate,  ixRiicd  and  delivered  to  an  officer  to  be 
eiecnted,  contrary  to  thia  section,  is  void. 

2  B.  8,  267.  11  232  and  £3B  (2  Edm.  ZTC), 

I   SlSe.  RcTvnrd    to    eonfltitlile    torMd««s. 

A  constable  shall  not  nsk  or  receive  any  money  or  other  ■rahi- 
aWe  thing  from  any  person,  as  a  consideration,  reward,  or  in- 
dncement  for  omHIing  or  delaying  to  arrest  a  person,  or  to  t«ke 
Um  to  jail,  or  to  tell  property,  by  virtne  of  an  eiccnlton,  or  to 
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execute  any  otber  duty,  pertaining  to  hii  office;  or  any  moneir  or 
valuable  thing,  other  than  tlie  fees  expressly  allowed  to  turn  by 
law,  Cor  executing  any  duty  pertaining  to  liia  oUice. 

B  B.   8.   187,   I  3M. 

i  SIST.  JBBtlce  OF  caBKtaklB  not  to  b>r  olalaa.  stc 
A  jnatice  of  the  peace  oe  couHtalile  bIibII  not,  directly  or  Indl' 
rectly,  buy,  or  be  interested  in  buying,  a  bond,  nota,  or  other  de- 
mand or  cauie  of  aetiuu,  for  the  purpose  nl  bringing  an  action  or 
Institoting  a  special  pnxieeding  before  a  jostice  (ounded  thci*- 
upon;  nor  shall  a  justice  or  a  constable,  eitber  before  or  niter  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  ndvancpd,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  Inducement  to,  the  placing  or  having 
placed  In  bis  hands,  a  debt  oi  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,  I  3». 

g  SiSa  Pennltr. 

A  justice  of  the  peace  or  constalite  irho  riolntes  a  proTision  of 
the  last  three  sections,  Is  guilty  cf  a  mUdemeanor;  and  ahall 
be  punished  accordingly.  A  conTicIlon  also  operates  as  a  forfeit- 
ure of  his  office. 

U..  I  236. 

I    313B.    Tlolatlon    of   preceding       seellOBB   •    deteaee    to 

It  Is  a  defence  to  an  action,  bronght  before  a  jDsllce  of  tli» 
peace,  that  the  demand,  npon  which  it  \e  founded,  was  bought  and 
sold,  or  received  for  proBecntion,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  sneh  a  defence  ts  Inter- 
posed, If  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
DpoD  his  examinalion  as  a  n'ltnesH  by  virtue  of  a  eommlsslon.  be 
refuses  to  answer  any  question  pertinent  to  sbow  a  violation  of 
either  of  those  ppovlalons;  the  justice,  beRldes  pnnishing  him,  in  a 

?mper  case,  for  his  failure  or  refusal,  mnat  dItiiniRR  his  cmnT^alnt. 
'he  testimony,  in  such  an  nctton.  of  the  plaintiff,  or  any  other 
wllnees.  Is  not  evidence,  in  a  criminal  prosecution  ngalnBt  him,  for 
Tiolating  either  of  those  provisions. 

Id.,    H    23T-3t2. 

1  S140.  [An'd,  18SB.)  Doolcet-bvok  to  be  ke»t  by  Jaslieoi 
«■  tries   therelB. 

A  Justice  of  the  peace  must  keep  a  docket-book,  Ita  which  he 
mtiHt   enter: 

1.  The  title  of  every  action  or  special  proceeding  comtnenee<l 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  far  the  com- 
menconiert  of  the  special  proceedinR,  was  iaaued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  reiiulsttton  to  replevy, 
(ranted  by  bim. 

3.  The  time  when  the  parlies  appeared  before  him,  eltlier 
withont  process,  or  npon  tnc  return  of  the  summons,  or  of  thai 
mandnfe  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  tht>  aubstnnce  of  each  oral  pleading, 
or  a  memorandum  of  the  filing  of  each  written  pleading. 
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6.  Bacli  adJonrnioeQt;  stating  upon  whose  applfcatlini,  and 
to  what  time  and  place,  it  waa  made. 

6.  The  iBsaing  of  a  venire;  stating  npon  whose  appUcatlon  it 
was  IsHned,  and  the  time  and  place  of  the  'return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  bj  a  Jarr. 
the  names  of  all  the  persons  returned  as  baThiK  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attetided: 
and  who  were  sworn. 

S.  The  name  of  each  witness  sworn  npon  the  trial;  slatluar  at 
whose  request  he  waa  sworn;  each  objection  made  to  the  com- 
petencr  of  a  wltnees;  and  the  decision  tDecenpon. 

9.  The  verdict  of  the  Jnry,  and  the  time  of  receiving  it;  rar. 
if  the  iviy  disagreed  and  were  discharged,  a  statement  of  that 
fact 

10.  A  concise  statement  of  the  Bubc>taDC«  of  each  order,  made 
hy  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  tite  time  of  eDterliw  it. 

12.  The  execution;  the  time  of  issnlng  it;  the  kind  of  execaOon; 
the  DOiue  of  the  officer  to  nhom  It  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  retnmi  aitd 
a  statement  of  an;  money  paid  to  the  juetice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  tranacrtpt  of  the  judgment,  given  by  him  to  I>e  filed     . 
in  the  county  clerk's  office,  and  the  time  when  It  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  serrlce  of  the  notice 
Of  Wpeal. 

la  [Added,  isag.]  Such  entries  shall  be  made  in  a  book  whk-l. 
must  be  furnished  to  him  by  the  clerk  of  the  toicn  in  which  be 
resides  and  to  be  designated  aa  "justices'  dyil  docket"  nud  to 
be  the  property  of.  and  a  charge  against,  nuch  town. 
iB.a.jn.iMii  i.iBM.ob.nL  iaaff*otB*pt.i,uaa. 

I  Sldl.  The  aKme. 

Bach  of  the  entries,  speclfled  in  the  last  section,  must  b« 
made  under  the  title  of  the  action  c«  special  proceeding  to  whkb 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  In 
like  manner  any  other  proceeding,  bad  before  him  in  the  actioa 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a,  justice,  must  be  kept  open,  during  the  hoora. 
when  a  sberifTB  office  Is  required  by  law  to  be  kept  open,  for 
search  and  examination  by  any  person,  npon  his  reasoiiaUe 
request  and  to  a  reasonable  extent. 

I  31411.  Index  to  doekct-boolc. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all 
the  judgments,  entered  by  him  In  his  docket-book;  and  he  mnat 
insert  tnerein  the  names  of  all  the  parties  to  each  jndnneat; 
and  the  page  of  the  book,  where  the  judgment  ia  entered. 

Id.,  I  »1. 

I  S148.  Papers  to  He  Bled. 
A  justice  of  the  peace  muat  care 
affldavit  or  other  paper,  delirered  to 
or  spedal  proceeding. 


...Gooylc 
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I  3144.  DesoBlt  at  booIcB  and  »«p«j»  wltk  tnw>  or  «ltr 
«I«rk. 

If  a  JDBtice  of  the  peace,  either  before  or  after  the  expiration 
of  hli  term  of  office,  remove*  from  tbe  town  or  city  wherein  he 


lutodj,  I 


it«d  i^b 


,  relating  to  an  utioo  or  a  ipeclkl  prooeediiis.  which 

heard  by  him,  or  commenced  twtore  him.     A  jBiUce 

who  ii  removed  from  offlce,  must  make  a  like  depoait,  within 
teu  dajB  after  receiving  notice  of  hU  removal,  or  aftecwarda, 
upon  the  demand  of  tbe  clerk  of  the  town  or  city.  Bnt  the 
omlHlon  of  the  Jnatlee  to  make  the  depoait,  doea  not  affect  tb* 
validity  of  any  book  or  paper,  eo  required  to  be  deposited,  w  oi 
any  proceeding  to  which  it  relates. 
1  B.  B.  207,  tt  MS  uid  au. 

I  S14D.  Certlfloata  In  doolcet-book  depoalted. 

iBtice  of  the  peace  maat  make.  In  each  docket-book  Sepot- 
J  him,  BB  prescribed  in  the  last  section,  a  ceni&cate  nnder 
his  hand,  to  the  effect  that  each  jadxraent  or  order,  eDCere4 
therein,  was  dnly  rendered  or  made,  aa  therein  stated;  and  that 
ttie  earn,  appearing  by  the  book  to  be  due  tberenpon,  haa  not 
been  paid,  to  his  knowledge. 
U..  I  XM. 

I  S148.  Tow*  mm  dtr  elerk  ta  *ama.mt  kealca,  als,,  wpMt 
dCAtk,  «ta.,  at  Jmatlae. 

If  a  Jnstlce  of  the  peace  diea,  or  his  offlce  becomes  otberwlae 
vacant,  the  town  or  dty  clerk  must  demand  and  receive  all 
boobs  and  papera,  which  belonged  to  the  Jnatlce  in  hia  official 
capacity,  from  any  person  liaving  them  in  hia  possession. 

Id.,  I  300. 


QTOceediTiKii   may  t^ ,   _. „ ..    >.^ 

oterk,  to  compel  the  deposit  thereof,   as  are  prescribed  by  law, 
vrbere  an  officer  refuses  or  npglecta  to  deliver  a  book  or  paper 
Id  his  custody  as  snch  officer,  to  liia  aneceosoc  in  office. 
Id..  I  KM. 

I  S14a.  Bxtiies  to  be  evMewee. 

An  entiT  made,  as  prescribed  bp  law,  to  the  Sbcket-boolc,  kept 
by  a  Jnatlce  of  the  peace,  and  deposited  with  the  town  or  city 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
jnatten  of  fact  atated  therein;  bnt  the  presumption  may.  ba 
repelled  by  proof. 

Id..  I  aw.  MS 


D,mi,.=db,  Google 
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I  B14B.  Jnattce  *o  fmmlak  eoptes  «f  pnvcra. 

A  justice  of  tbe  peace  mnHt  furniifa,  upon  reqneat  and  p«r- 
ment  of  hii  feea,  to  any  person  interested  ia  a  Judgment  or  order 
entered  b?  him,  a  traDsoript  of  the  Judgment  or  order,  txjgetfaer 
nltb  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
CRUse;  a  eopy  of  his  minutes  of  the  evldtmoe  in  the  cause,  or  the 
Bnbstance  of  the  tesUtnonj.  if  he  has  not  taken  talnntes;  and  ■ 
copy  of  any  paper  on  file  in  the  cause  i  or  anch  porticwa  thereof 
as  are  required. 

L.IMl,ctLlll,  II  HBdm.  M«), 

1  8tSO.  Truulfar  «(  —M—  wb^  Ja«tl«*'s  tam  suptr— .  etak 

If  the  term  of  office  of  a  justice  of  tbe  peace  is  about  to  expire;  or 
he  is  about  to  remove  from  the  town  or  city,  before  Judg-ment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  bim,  he  must  previously  mate  a  written. onJer, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justioe  of  the  same  town  or  city,  named 
In  tbe  order. 

J  SlSl.  Id-i  whan  Jiuttes  ia  m  wLtnaah 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  be  has  not  been  arrested,  his  attorney. 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  tbe  jus- 
tlM,  before  whom  the  action  or  spedal  prooeediug  is  pendiug.  is  a 
material  witness  for  the  defendant,  without  whose  tastimony  be  cstt- 
not  safely  proceed  to  trial,  setting  forth  therein  Iha  particular  facts 
and  circumstaDces,  which  he  expects  to  prove  by  him:  the  Justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continned  before  another  Justice  of  the  same  town 
or  city,  named  in  tbe  order. 

B«  3  R.  8. »,  I  n  0  Eilni.  SU) !  aUo,  Id.,  i  lis,  wn-d,  L.  ISK,  oil.  M :  U  ISSk  (A.  9M 
(  Stas.  Pn>eaedlti«a  nppD  tntnaCar, 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  twc 
sections,  the  constable  must  forthwith  take  it  and  all  other  papen 
in  the  action,  with  tiie  body  of  the  defendant,  if  he  is  under  arrest. 
before  tbe  Justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  Ihe  action  or  spe<^lBl  proceeding,  and  must  proceed 
tlierein  as  if  it  bad  been  commuiced  before  hiin.  Coats,  reooTered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
forsi     ■  


i  31E8.  Penaltr  for  not  »ai>i>B  over  moMejr. 

A  justice  of  Ihe  peace,  who  neglects  or  refuaea.  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
In  bla  official  capacity,  to  the  person  entitled  thereto.  Is  gnOty 
of  a  misdemeanor,  and  shall  be  punisbM  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

Section  K9  of  R,   S.  904 


...Gooylc 
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I  31B4.  ActtoB  am  JndKinviit  of  Jnallev. 

In  an  action  <ipoa  n  judgmpnt  of  a  jastice*  of  the  peac«,bronffht 
in  the  county  wherein  it  was  renrterett,  within  fire  yearti  after 
the  rendition  thereof,  ngalnst  q  defendnnt  upon  whom  the  anni- 
■nons  was  personally  Fiorreil,  no  conts  can  be  recoTsrcd,  exer|it 
where  the  jnstiee.  who  rendered  the  Jiidfinient.  is  dead,  or  out 
of  office,  or  otherwise  inpapHble  of  artinit:  or  hnw  rpinoved  from 
the  eonnty:  or  nbere  one  nt  the  nnrtieo  has  di(^:  or  where  ttt 
docket  of  the  jodgment  has  been  loit  or  dntioyed. 

Oo.  Proe..  171,  iHt  elsnie.. 

I  81SB.  Id.)  proof  of  JndKBent,  etc. 

Id  an  action  brought  upon  u  Judgraent  of  a  jtutice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  at 
acting:  or  has  r«nOTed  from  the  county;  or  cannot  be  toand 
therein;  the  original  docliet-buolt  of  the  justice  is  presumptive 
evidence  of  anj  niatter  entered  therein,  as  preacritied  by  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-book 
io  iont  or  destroyed,  or  it  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
reinvery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Bectlow  3K  ind  28T,    B,    a, 

I  SIBO.  ExeootloB  of  mandale  kT  pvlTate  peman. 

A  justice  of  the  peace,  who  issues  any  mandate,  anthorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  eipedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  numdate,  «ny  proppr  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpvse  the  person  bo  empowered  has  all 
tlie  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  bis  return  is  evidence  in  like 
manner  as   a   coBStable's.      But  a  person   so   empowered   Is   not 

B.  S.    Bn  t  2888,  mnta. 
I  8I5T.  CoBBtable  to  evccntv  ma&dKtes  In  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  parsnant 
to  the  tenor  thereof.     He  cannot  act  by  deputy  in  snch  a  case. 

BmIIdd  ira,  B.  a.    Sm  I  ZSSS.  snte. 

I  S1B8.  Sheriff  t«  act  where  esccotlon  of  wandnte  !■  re- 
sisted. 

If  a  constable,  to  whom  a  mandate,  Issned  by  a  jostice  of  the 
peace,  la  directed  and  delivered,  finds,  or  has  reaaon  to  apprehend, 
that  resistance  will  be  msde  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  cerliScate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  eiecute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attnching  to  a  constable  in  executing  it 
Sections  104,  105,  and  106  of  this  act  apply  to  a  mandate  dellt- 
ered  to  a  sheriff,  aa  prescribed  in  this  section. 

•m    H  IIH-KM.  sst*. 
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CHAPTER   XX. 

Prorisions  Relating:  to  Certain  Courts  in  Cities,  and 

the  Procee(IinE:s  Therein. 

nriil     L-n*  Cltr  Cnrt  vf  tk*  Cllr  •'  "aw  Tarii. 

nm    II.- The  SBTOr-i  Ooirt  af  the  Cltf  »t  HidMh,  m4  Ih*  ■MMdan' 

Oaiti  or  the  CItlei  af  Vtlcm  aad  Of  vtgo. 
TITLI  III.-  The  atf  C*art  cf  iMhen. 
TITLt  IT.- The  Dlrtrlet  Cauti  af  the  Gltj  ef  lew  lart,  mat  th*  JbMIm^ 

C«irM  af  (ke  Cllleaof  llhuf  u4  Trar. 
TITLI     T.-lheM»letpeICI«BTtaf  thetltrariwiheetar. 
TITLE  I. 
Ths  city  court  of  the  <Atj  of  H«w  York. 


Proeitiotu  generaOy  ajn4ioal^  to  pTooeedmgt  in  ih«  eiMrt. 

ec.  Siee.  ProTlahuie.  ipiilrkoi  (cneTBUr  ts  eonrta  ot  recnd,  labjeet  t*  (a 
tain  qualUcitlDiia. 
3ie0.  CertulD  •Bclkooa  not  tn  ipplr  to  Hew  lork  cllr  eovti  wha  ■  mm 


I  S1S9.  PrCTlalona,  applrlBC  BcncuIIr  (b  ooarta  •( 
rcovrd,  nbjeot  to  eertaln  dasUBoKtlona. 

Bach  of  the  foregoing  proTieions  of  this  set,  which  ia  made,  I9 
chapter  twentr-Hecond  of  thii  act,  applicable  to  the  marine  eotirt 
of  toe  cit7  of  New-York,  or  geoeFally  to  coarta  of  record,  la  aob- 
ject  to  the  quali&catiotu  and  exceptiona  exproaed  or  plainlr  im- 
plied in  thia  title. 

L.  IBTl,   cb.  OS.  I  1. 

I  8100.  [AWd,  1SB«,  1M».]  Cerlala  acntlaBa  aat  to  >»lr 
to  NeiT  York  attj-  dovrti  irho  >  Boa-realdent. 

Sections  four  hundred  and  tbirti-'cight  and  six  hundred  and 
tbree,  Mentions  six  hundred  and  eleven  to  six  hundred  and  nine- 
tepn,  both  Inciuslve,  and  sections  six  hundred  and  thirty-six, 
eiliht  hundred  and  twenty-seycn  and  ten  hundred  and  fifteen  of 
this  act  do  not  apply  to  nn  actlnn  or  a  »iecial  proceeding  broofht 
in  the  city  court  of  the  city  of  New  Yorlt,  or  before  a  Justice 
thereof,  or  to  any  proceedlDg  therein.  Sectiona  thirty-two  hun- 
dred and  nixty-eight  and  thrny-tWo  buodred  and  aixty-nine  of 
tbls  act  do  not  apply  to  an  action  in  the  court,  proaecuted  ■■ 

Ereacribed  in  article  third  of  this  title;  or  where  an  nudertaklnic 
aa  been  given  as  prescribed  in  section  thirty-one  haadr«d  mad 
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Bixty-Gve  of  thij  net.  A  plalntiS,  in  au  action  brought  in  the 
court,  who  hHB  an  oQct?  for  the  rcEiilar  traDaactlOD  of  bDainesf 
)□  FeiBOu,  u'lthiii  the  cit?  of  New  York,  is  deemed  a  resident  of 
that  cit:F,  within  the  meaaing  of  aectloiia  thirty-two  hundred  anil 
Hiztj-elght  and  thirty-two  hnndred  and  eisty-Dine  of  this  act. 

2.  The  provigioOB  of  eection  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  oC  tbe  city  of  New  Yorit. 

U  ISM,  eb.  MM.    See  I  1013.    L.  1M2.  eb.  •.IH.    In  effect  Bept.  1.  leoO. 

18181.  [AiB'd,  IBOS.]  Time  f«r  ■errlce  of  notlceB  la  New 
York  eltp  eoaFt. 

The  time  for  pertonal  iieiT»loc  of  certain  notieeB,  in  an  action 
brought  in  tbe  court,  ia  ns  follows: 

1.  Notice  of  justification  of  the  anretiett,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  dayH.  • 

2.  Notice  of  en  application  for  Judgment  In  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  apecified  in  section  five 
hundred  and  thirty-eight  of  this  act;  notice  of  an  application  for 
judgment  upon  tbe  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessnient  therenpon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  ot  boil,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  In  sul>di- 
vision  second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may.  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

3.  Notice  of  trial  of  an  Issue  of  fsct,  or  of  an  issue  of  law; 
notice  of  any  hearing,  tbe  time  tor  serving  which  is  not  expressly 
prescri1)ed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title:  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where   alt   the   attorneys.    Herring   and    served    with   the   notlcoi 
reside  or  have  their  ofBces  in  the  city  of  New  York,   in  which 
case,  one  day's  notice  is  suBlciect. 
u  wia.  ch.  an.  H  B  ud  m:  l.  i874.  cb.  we.  i  3:  l  isnt,  cb.  m.  |i  it 


ISiea.    [Am'd,  1002.]    SsPTlce  ot  aMIee  of  Irlali   lllln«  ot 
Bote  ot  IsBoe. 

Notice  of  trial  of  nn  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term,  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
terra,  for  which  the  notice  of  the  trial  is  given:  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
■even ty -seven  of  this  act,  state  the  day  or  the  tenn,  for  which 
tb«  notice  has  been  given.  Bat  this  and  the  last  section  do  not 
spply  to  a  caie  wheM  spedaJ  proviuon  Is  otherwise  made  Id 
article  third  of  this  title. 
Sm  L.  lOTt  <*.  MS,  I  Si  U  1B02,  ch.  tU.   In  cttBCt  Bept  1.  IWO. 
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I  SIOS.  When  conrt  amy  relieve  from  linprlM»Bieat. 

Where  it  sutiBfac tartly  appears  that  a  part;,  who  ia  actually 
coDfiDed  iD  jail,  b;  virtue  of  an  order  of  arreat.  or  an  eiecutlon 
against  the  porson,  isaiied  in  an  action  brought  in  the  conrt.  In 
pn7Bically  unable  to  endure  the  conRnem^nt,  and  that  he  cannot 
procure  bail,  or  the  necesaarr  snrPtiea  in  a  bond  for  the  Jail 
Ifberjles,  aa  the  case  requirps.  the  conrt,  or  iniitl<?e  thereof,  may, 
in  Kb  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  anch 
a  release  from  an  execntion  againBt  the  person,  another  execntiMi, 
■     t  the  person  of  the  judgment  debtor,  cannot  be  Issnefl  npon 

3 ..  >....  .!._  j.j .  — j:.. — enforoe  the  J— '- 

I  which  the  i 
vithont  his  t 


I  8164,  Honeyt  boir  pnld  iBto  tke  eonrl. 

Honey  paid  Into  the  court,  pursuant  to  any  provision  of  thia 
act,  muBt,  unleBs  the  court  otherwise  directs,  be  paid  Uiiectl;  to 
the  chamberlain  of  the  city  ol  New- York,  ti>  the  credit  of  the 
catue  la  wlkich  It  is  patd.  ^^ 
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ARTICLB  SROOItD. 


The  Bummons,  in  an  action  brought  in  the  conrt,  mtut  state  that 
th«  time,  within  which  the  deCradant  mnit  serve  a  copy  of  bia 
answer.  Is  sis  days  stter  the  service  thereof,  excluatve  of  the  day 
of  service;  except  in  one  or  the  loHowing  caeei: 

1.  A  justice  of  file  court  msy,  upon  satiafsctOTT  proof,  bf 
nffidavtt,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New-York:  or,  where  there  are  two  or 
more  nIaintlBa,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  dty, 
direct,  b;  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specifled  therein,  not  less  than  two 
days  after  the  service  of  the  sammonn,  eiccluelTe  of  the  day  of 
service;  wherenpon  the  summons  must  coVrcanond  to  the  order. 
The  order  aiutt  i>e  indorsed  upon  or  anne:ted  to  the  summons; 
and  A  'iSP^  thereof  must  be  delivered  with  a  copy  of  the  sum- 
Diona.  Toe  justice  may,  in  his  discretion,  os  a  conditlou  qf  grant- 
ing  the  order,  require  the  plaintiff  to  give  an  nnderlahinj;,  with 
one  or  more  suretiea.  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  In  the  acUon,  not 
exceeding  a  sum  specified  In  the  undertaking,  which  must  b*  Kt 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summona  wltbont 
the  city  of  New-York^  or  by  publication,  is  granted,  the  sammons 
must  state  that  the  time,  within  which  the  defendant  must  sprvc 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  eiclnslve 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  hns  twcn  issued,  as  prescribed  In 
this  section,  before  an  order  specified  in  this  BubdivlBlon  Is  gmnted, 
tile  justice  granting  sudh  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  pnblisbed, 
•c  aerred  withont  the  city,  pursnant  to  the  order,  must  correctly 
■tate  the  time. 

I-  len,  eh.  »,  I  B;  L.  IBT4,  cb.  ME,  |  1. 

I  Bias.  Tim*  tar  aervliM  of  FleadlaVSi  «!<>• 

The  time,  within  which  a  defendant  in  b  case  specified  in  see- 
tion  478  of  this  act  must  deraand  a  copy  of  the  complaint,  and  tibe 
tine  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  Ihnt  section,  and  the  time,  within 
«vhkh  a  copy  of  a  pleading,  BubHcqumt  to  the  complaint,  most  be 
•«rv«d,  after  the  serrlce  of  a  copy  of  the  preceding  pleftding,  )■  tba 
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aame  nnmber  of  daTs,  as  stated  in  tbe  Bummone,  within  irhich 
tbe  defendaDt  is  required  to  serve  a  oopr  of  hts  answer,  alter 
■errlce  of  the  Bummona.  But,  except  as  otberwise  prescribed  in 
section  3185  of  this  act,  a  defendant,  arreated  tiefore  answer,  haa 
ten  da^s  after  the  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  bis  answer,  as  tbe  case  require*; 
and  judgment  must  be  stayed  accordingly- 

I  SIOT.  BaforecBseat  of  ocFtala  JadsaseBts  ta  (a-vwr  •■ 
«*orkl«iar  irosaeD. 

Section  3221  of  this  act  applies  to  an  action  broncbt  in  the  court, 
and  to  the  Judement  and  eiecntion  against  the  person  and  prop- 
erty «f  the  Judgment  debtor. 

L.  ISTB.  eta.  U  aod  ITS. 

I  SI«8.  Tliae  for  aaa-avBcptaaee  aad  lutfAwtUoa  mt  ball. 

The  time  for  taking  certain  proceedings,  in  an  action  broncM  Id 
tbe  coDrt,  is  as  follows: 

1.  Service  of  notice  ot  non-acceptance  of  bail,  within  five  dajm 
after  tbe  delivery,  to  tbe  plaintiffs  altorney,  ot  certified  copiea  ot 
tbe  order  of  arrest,  retnrn,  and  undertaking,  as  prescribed  m  aee- 
tlon  5T7  of  tbls  act. 

2.  Service  of  notice  ot  jnetlfication  of  the  bail,  within  five  day* 
after  service  of  the  notice  specified  in  subdivision  first  of  thim 
sectioii. 

3.  Service  ot  notice  of  exception  to  the  sureties.  In  an  under- 
taking given  by  the  plaintiff,  as  security  for  tbe  defendant's  cosia 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  m, 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  tb« 
Justification  of  the  same,  or  new  snreties,  within  two  days  after 
service  of  tbe  notice  ot  exception. 

L.  ISTO,  eb.  4T>,  H  IS  and  IT;  llu.  |  Bl,  nM.  8, 

I  S168.  [Am'«,  ISM.]  Proof  aeeeaaarr  to  obtain  vraFntat 
•f  attaohaieat. 

In  order  to  entitle  the  plaintiff  to  a  warrant  ot  attadtmeut 
against  property,  he  must  show  by  affidavit,  to  the  satisfactioD 
of  the  justice  granting  it,  that  a  sufficient  cause  of  action  exiala 
against  the  defendant,  to  recover  damageu  fur  one  or  more  causea 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  ivhich.  It  the  action  is  tu  recover 
daniBges  tor  breach  of  contract,  must  be  stated  over  and  alwve 
all  counterclaims  known  to  the  plaintiff; -and  also  that  the  ca«e 
la  within  one  of  the  following  subdivisions: 

1,  That  (be  defendant  la  a  foreign  corporation,  or  beius  m 
natural  person  is  not  a  residFiit  of  the  State. 

2.  That  the  defendant,  being  ati  adult  and  a  resident  ol  the 
borough  of  Manhattan.  In  the  city  of  New  Tork,  has  departed 
froio  the  State,  with  Intent  to  defraud  his  creditors,  cw  to  avoid 
service  ot  tbe  Bummons,  or  keeps  himself  concealed  therein,  witb 
like  Intent;  or  that,  after  proper  and  diligent  effort  to  aacertain 
the  place  of  the  sojourn  ot  such  a  resident  adult  defendant,  tha 
aaiMi  canikot  be  ascertained. 

8.  That  the  defendant,  being  an  adult,  has  renaoved,  or  la  about 
to  remove,  property  fmn  the  State,  with  Intent  to  defiaud  hta 
»l* 
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creditora,  or  that  he  ban  aBSigned,  dlspoMd  of,  or  iiMKted,  or  ia 
about  to  aaaign,  dispose  of,  or  secrete  property,  trlth  the  like 
Intent. 

4.  That  the  defendant,  beingr  an  sdolt  and  a  resident  of  that 
borough  has  been  contktuoDslr  irithont  the  United  States  more 
than  six  months  next  before  the  Kraotlng  of  the  warrant,  and  bsi 
not  made  a  designation  of  a  person  apon  wb<»n  to  serve  a  sum' 
mon*  in  bis  behalf,  as  prescribed  tn  section  fonr  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  In 

.j?^¥"i£tJ&'l'^H£^*''  I' wo.'*"*!  «M,>lK>.  I.in*,ab.lMiI.lBN, 
OD.  vs.   iB«fl«flt  i«pt.  I,  law. 

I  8170.  aervlec  of  BniBBiOBB  irKboat  the  tUtr,  «'  by  »«b- 
UetitlOB. 

An  order,  directing  the  serrice  of  a  summons,  either  wtthont 
the  dty  of  New-York,  or  by  publication,  may  be  granted  by  th« 
court,  or  by  a  Justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issncd,  as  prescrllied  in  the  last 
section,  and  personal  serrice  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies tor  snch  fln  order,  must  show  by  affidaTit,  to  the  satlsfaetion 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Wbere 
an  order  Is  granted,  as  prescribed  in  tbls  section,  service  of  the 
Bommons  without  that  city  nuy  be  made,  as  directed  In  the 
order,  either  within  or  without  the  State.  Sections  440  to  44Ei, 
both  inclusive,  and  sections  638,  707,  and  70S  of  this  act  apply 
to  the  service  or  publication,  porsnant  to  BUch  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
aabatitnting  the  words,  "  the  city  of  New-York  ",  in  place  of  the 
words,  "  the  State "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  tlie  order  must 
also  direct  that  a  copy  ot  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  ot  suitable  age 
and  discretion,  it,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  persou  found  who  will  receive  it;  or,  it 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  spedSed. 
L.  tBT4.  ck.  B4B,  I  S.    Bte,  ilM,  |  4SB,  mbd.  S,  uU. 

1  Sin.  Oowisalaa  to  take  teatlmony 

The  application,  to  the  court,  of  article  second  of  tltie  tlilrd 
ot  chapter  ninth  of  this  act,  ia  subject  to  the  following  qualiflca- 

1.  The  words,  "  the  city  and  county  of  New-York,  or  either 
of  the  counties  of  Richmond.  Kings,  Queens,  or  Westchester ", 
must  be  regarded  as  substituted,  in  place  of  the  words.  "  the 
State ",  wherever  those  words  are  used  In  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogator! A,  framed  pnrsnant  to  that  article,  can  be  set- 
tled  only  by  a  Justice   of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  Issued  o 

pnrsnant  to  that  article,  may  be  e •  ■'   -'" '"■'- 

ont  the  State. 

ti.  Uei,  ih.  3§a,  I  a.    Sm  ante,  I  BST. 
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I  3173.  Coarl  namr  refer  «ii«Btlan  arlstmc  «f*b  *  ^>«tl*>. 

The  court  may,  or  its  own  motion,  or  npon  the  ap^ilicalion  of 
either  party,  without  the  conseat  ot  the  other,  by  order,  direct 
B  reference,   to  determine  and  report   upon  a  qaestioii  of   fae^ 
ariBing  upon  a  motion,  in  any  stage  ot  aa  actiou. 
L.  ms,  cli.  479,  t  ta.    Set  ante.  |  SSI. 

I  SlTa.  lime  for  IIIkv  dedsloK  «p»n  ■  trial  bT  tk«  ooarC. 
Id.  I  whea  BBAvleBt. 

The  time  within  which  the  decision  of  the  court  must  be  filed. 
In  a  cBse  speellied  in  section  1010  of  this  act,  is  ten  days  after 
.  the  cause  is  fiunily  submitted.  Tlie  decision  of  the  court,  in  a 
case  specified  in  aection  1022  of  this  act,  is  sufficient  it  it  directs 
the  Judgment  to  be  entered  thereupon;  but,  it  so  required  by  a 
party  appeaiing,  the  justice  by  whom  the  decision  was  made, 
must,  within  ten  days  after  the  appenl  is  perfected,  and  notice 
thereof  end  of  the  reqnirement  is  given  lo  him,  malce,  and  file 
with  the  cleric,  a  saeciai  decision,  BtatiDK  aeparotely  the  ISna 
tovDd,  and  the  concltulona  ot  law. 

II  1871,    cb.    029,  ,t   *- 

t   S174.   OoiiBterolalats. 

A  counterclaim,  specified  !n  snbdlrlslon  s^rond  at  section  801 
of  this  act,  cannot  be  interposed,  in  an  action  bronght  In  the 
court,  unless  it  is  of  snch  n  nature,  that  the  court  has  ^rlMliction 
of  an  action  tonnde<l  thereupon;  except  thnt,  in  nn  action  brought 
by  an  ciccntor  or  administrntor,  any  coimterclnim  may  be  inters 
pOBcd,  which  could  be  interposed,  In  a  like  actiou.  brought  in  the 
snpreme  court.  A  counterclaim  may  be  interposed,  lo  an  actios 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  jadgment  thereupon,  in  faTor  of  the  defendant,  may  be 
rendered  for  any  sum. 

I  Sirs.  Fcrlshahle  pFopcFty  mar  ■>•  sold. 

Where  periBhable  property  has  Ijeen  icTled  upon,  by  virtne  of 
an  execution  or  warrant  ot  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  llie  levy,  by  order,  dlrert  the 
sale  thereof,  at  such  a  time,  and  U|>on  anch  a  notice,  as  It  denna 
proper:  and  thereupon  the  property  moat  be  aold  aecordlngly, 

L.   tST4,   cb.  MS,   ]  9. 

1  31TO.  Portloa  of  TePdItot,  etc.,  mitr  be  reailtted. 

A  party  to  whom  a  gudi  is  awarded,  upon  a  trial,  an  aawa 
metit  of  damuKos.  or  the  execution  ot  a  reference  or  writ  of  In- 
,  may  remit  nay  imrtion  thereof,  and  take  judKmetit  for  the 


ilTuc"" 


a*B  L.  18t7.  ch.  M4,  I  «a. 
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ARTICLE  THIRD. 


I  SITT.  Arreat  In  certata  narlme  aau«B.  Couwt  immT  revv- 
Iat«  bT  seaeral  ralcB. 

Id  ux  ■cUon  snecifieil  in  BnbdlTlBlon  Recond  of  section  817  of  thla 
act,  the  plaintiff  ma;  ftpplr  for  an  order  of  arrest,  to  accompanr 
the  snmitions,  In  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  nn  order  [b  cranted,  the  proceedines  in  the  action 
tnuBt  be  conducted  bh  prescribed  in  this  article.  The  juaticcB  of 
the  court,  or  a  majority  of  them,  may,  froni  time  to  time,  by  one 
or  more  Keneral  rnlea.  attested  by  the  hands  of  the  jnsticeB 
makiniT  the  same,  and  filed  with  the  ctcrk,  reKnlate  the  manner 
In  which  an  application  for  such  an  order  may  be  made.  «nd  thp 
(»BeB  in  which  an  undertaklnfc  may  be  dispenaed  with.  UDtil 
reltulatloaB  are  bo  eBtniiiisbeil.  the  jaatice  to  whom  the  applica- 
tion is  made,  toay.  in  his  discretion,  require  or  dispeDse  with  an 
undertaking  tberenpon. 

Bm  I>.  len.  eta.  e29.  part  at  I  <. 

I  SITS.  Id.  I  oonteota  of  order  of  orreat. 

The  order  of  arrest,  granted  as  preacribed  In  the  test  section, 
mnat  reouire  the  sheriff  to  arrest  the  defendant,  and  to  brinK 
bim  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  ia  arrested,  the  court  [h  not  in  sespton  at  chambers,  to 
bold  him  to  bMl.  In  a  Bvm  apecified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  dny  there- 
Atter,  when  it  is  in  BeBBioii  st  the  chamberB  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thercnpon  the  summons  mnst 
conform  to  the  order. 

8m  R.  u  ISIS.  ttA-aaa.  n  n**.  m,  us.  us,  lao,  \a,  tit.  ih.  in-uw; 
mIb,  Ii.  iBTZ,  ch.  eas.  i  e. 

I  S1T8.  U.(  #ro««edlara  on  arrest. 

The  sheriff,  upon  arresfiiiK  the  defendant,  by  virtue  of  such  an 
order  mUBl,  at  the  same  time,  Rerve  npon  him  the  summons:  and 
also  a  copy  of  the  order  of  arrpFt.  and  of  the  paperfi.  upon  wliieh 
It  was  granted.  Ho  must  forthwith  lirlne  the  defendant  before 
the  conrt  at  the  chambers  thereof;  if  the  court  Is  then  in  ses- 
■ton  at  chambers;  otherwise,  uniesa  bail  is  (riven,  as  presrribed 
tn  the  next  seefion,  be  mnst  fnke  the  defendant  to  the  Jail  of  the 
dty  and  county  of  New-Tork,  for  the  conSnement  of  prisoners 
In  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  tberenfter,  when  the  court  is  in  session 
at  chambers,  tbe  Bheriff  mnst  take  tbc  defendant  from  tbe  jail, 
and  bring  him  before  the  court. 
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I  XlSa.  M.I  baU  vr  drpvdl  Iwrm  retu^k 

The  detmdaDt  m*j  bitp  bail,  bj  deliTerinK  to  the  aheriff  a  writ- 
t«i  audertakiiig  to  the  pUintilf,  in  the  bdid  ^eofied  in  the  order 
of  arrest,  nvimxed  bj-  one  or  more  aarelka,  to  the  effect  that  the 
defendBDl  will  attpuil  in  person  at  the  opening  of  the  court,  at 
the  chaabers  thereoC,  on  the  next  day  tbercafter  when  it  la 
there  in  aesaion:  or  he  maj  depoait  with  the  aheriS  the  anm 
■peeified  in  the  order  of  arrest.  In  either  case,  the  aheriS  moat 
t«rtbirith  release  him  rrom  cnsiadf. 

I  3181.  The  mme. 

Where  ball  is  eiven.  as  pres<7ibed  in  the  laat  aection.  the  officer 
taking  the  acknonledgment  of  the  Dndertsbing  moat,  if  the  aher- 
iS so  re<ioires,  examine  under  oath,  to  a  Kaaonable  extent,  tbe 
persona  offering  to  become  baiL  concerning  their  property  and 
their  circnmstaDces.  The  defendant  may  giie  bull,  or  make  the 
deposit;  immediatelj'  apon  hia  arrest,  at  any  hour  of  the  daj  or 
higbt;  and  he  most  hare  reaaonable  opporttmitj  to  seek  tor  and 
to  procure  bail,  before  being  committed  to  Jail.  Where  a  depoait 
ia  made,  the  money  deposiled  mnat,  before  the  expiration  of  the 
next  da;  thereafter,  not  being  Sunday  or  a  public  botiday,  be 
paid,  by  the  sheriff,  iuto  court,  to  the  credit  of  tbe  actioii,  a* 
prescribed  in  section  3164  of  this  act. 

I  X183.  1^1  bail  or  d«»*alt  «M«r  retwnb 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
Judgment,  a  jastice  of  the  court  may  admit  a  defendant  in  ens- 
tody  to  bail,  or  allon  him  to  make  a  deposit;  and  may  dire<n  his 
release,  upon  his  giriug  bail,  or  making  the  deposit  accordinf^. 
The  sum  to  be  deposited,  or  the  sum  speafied  in  the  nndenaldng 
of  the  bail,  must  be  fixed,  and  the  sureties  In  the  tindertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
eiamination,  or  by  other  proof,  respecting  tfat>ir  Buffioiency.  "Tbr 
undertaking  mnst  be  to  the  effect  that  tbe  defendant  ivill.  at  all 
tiiDea,  render  himself  amenable  to  any  mandate  which  may  be 
faoned,  to  enforce  a  final  jndgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  sorentb  of  this  act;  am>tie«, 
where  bail  is  given  as  prescribed  in  this  or  the  last  aectioti. 

I  3183.  ld.|  whea  mw*  bow  «cteB«K>t  to  fciuUb  !■ 
«BBtedr- 

I'uIcsB  ball  is  giTcn.  or  a  deposit  Is  made,  as  prcscribod  in  tbe 
Inst  three  sections,  the  defendant  must  remain  in  the  jail  by 
Tirtue  of  tbe  order  of  arrest,  until  final  judgment  in  tbe  action: 
and.  if  the  judgment  is  against  the  defendant,  until  the  rptorn 
of  an  exe<Mition  against  pr(q>erty.  issued  tbereapoB.  Bnt  tbe 
court  mnst  direct  him  to  be  iiroUKbt  into  court,  at  the  time  of 
the  trial:  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  nt  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

1  3184.  Id.t  petnra  of  aoi^nOBa,  etc. 

The  sheriff,  nfiir  serving  the  summons  and  executing  (he 
order  of  arrpst,  must  make  a  full  return  of  his  proceedings  thcve- 
upoQ,  to  the  court  at  chambers.  The  return  mnst  be  nmde  tttrib- 
with.  unless  the  court  ia  not  then  in  session  at  cbambnv;  Id 
which  caae.  [t  must  be  made  idimediately  after  the  opeiibw  ot 
tae  court,  on  the  tot  dar  tberearter,  when  it  to  UMn  !«■"'- 

n« 
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I  S18B.  H.)  procerdlBKi  after  retnni, 

UnlesB  both  parties  soouer  appear,  the  coart  mnBt  wait  one 
hoar  after  the  return;  or,  if  the  deleodant  baa  sitgd  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  putiea 
aii[>ear,  or  att^r  the  fspimtion  of  the  hour,  as  the  busioesa  upon 
which  the  court  is  then  engnfted  will  permit,  the  court  must  take 
up  the  csnae.  If  the  tilniDtiCE  docs  nut  then  appear,  a  judsment 
dlemisaiog  the  complaiDt,  with  coats,  muat  be  rendered.  If  the 
defendant  does  not  then  attend  in  person,  the  plaintiS  must 
then  make  bis  complaint,  and  the  defeodanfa  default  must  be 
eutcred.  If  the  plaintift  appears  and  the  defendant  attends  in 
persoD,  the  picndiofcs  must  then  he  nmdc.  and  issne  must  be 
joined.  The  pleadings  tnny  Ite  oral  or  written;  If  tbey  are  oraL 
the  cterk  must  enter  the  substauee  thereof  in  the  minutes.  If 
either  part;  desires  a  trial  bj  a  jurj-,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  tsBue;  otherwise  the  issne  mnat  be 
tried  bj  the  court,  without  a  jury, 

I  818&  ld.|  trial. 

Where  a  trial  b;  jnry  is  duly  demanded,  the  eonrt  at  ehani'' 
bera  must  direct  th«  Isiue  to  be  tried,  at  a  trial  term,  apoa 
Biich  notice  as  it  decDis  proper,  or  without  notice;  it  may  also 
direct  that  the  action  haTC  a  preference  opon  the  day  calendar, 
either  (renerally  or  for  a  particular  day;  and  It  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filliig  a  note  of  Issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subsC' 
qtlent  time,  either  at  chambers  or  at  a  Irial  term  or  special  term. 
as  the  court  at  chambers  appoints,  be  Riven ;  and  thereiipon  final 
jBdjEinent  must  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  witlila  sii  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  louKer  time;  or  a  trial  by  Jury  la  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trial  ennnot  be  ad.ionrned,  without  tbe  consent 
of  both  parties,  beyond  three  calendar  months  from  the  jdnder 

I   B187.  Ordlnarr  action  may  be  brotiflrkt  for  like  oaaac 

This  article  does  not  prevent  the  plaintiff  from  comiaenclnit, 
and  condoctluE  lu  the  ordinary  manner  an  action,  for  a,  canw 
■pecified  in  anbdiTision  second  of  aection  317  of  this  act 
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AHTtCLB  FOURTH. 


Appeah. 

■     (AmeDdKl,  lOOS.) 


I.  tili'iii;  d«tfmlDjit1aii  uvm  npii 


e  ctHUt  and   !■   i 


I  KISS.    [Am'd,  lS9n,  IftOS.]    Apppal  froBi  a  ladKMPBt. 

An  appeal,  to  thp  supremo  oourt  may  bo  taken  from  a  final  or 
Interlocutory  jndKQient  ri'udered  in  the  city  eourt  of  the  city  of 
New  York  in  a  eaHe  where  an  appeal  may  be  taken  to  the  appel- 
late divleion  of  the  supreme  court  from  n  (jnal  or  interloeutory 
JudRment  rendered  in  the  supreme  court  as  prPiirrlbed  in  aection 
thirteen  hundred  and  forty-six  and  aettion  thirteen  hnodred  and 
forty-nine  of  this  art. 


rb.  Hit.   ta  cffHt  Otpt.   I,  IDU2. 
f  81HR.    [Am'il,  1R9B,  1902.)    Idem  troat  mm  ovd«r. 

An  appeal  to  the  gtipreine  eonrt  may  also  be  taken  from  ma 
interlocutory  judfrmpnt  rendered,  or  an  order  made  at  chambers. 
or  at  a  npecial  term  or  a  trial  term  of  <inid  city  court,  or  from  aa 
ordpr  made  by  a  judge  thereof  out  o(  court.  In  a  caae  where  an 
appeal  muy  be  taken  to  the  appellate  dlTiaion  or  the  snpmnf 
court  from  an  interlocutory  judginent  reudered.  or  an  order  made, 
in  like  manner,  as  prescribed  In  wctlons  thirteen  hnndrpd  and 
(orty-Beveu,  thirteen  hnndri'd  and  forty-eight  and  thirteen  hnn- 
dred  and  forty-nine  of  this  act.  Upon  such  nn  appeal  the  Huprnni> 
court  shall  have  full  power  to  review  any  exemse  of.  discretioD 
by  the  court  or  judge  below. 
U  isn,  tb.  KB.  H  a  aiul  10:  I-  1890,  cb.  BM;  L.  IWB,  cIlBIB.    ta  HTwt 

Bcpt..i,  iota. 

I  SlftO.  [Am'd,     1903.]    Tlntc    lo    avweal    aad     »r*e*<t«lBC* 
thereapOB. 

An  appeal,  antlioriied  by  either  of  the  Isat  two  seetions.  mnat 
be  taken  within  ten  days  after  service  of  a  copy  of  the  jndicmenl 
or  order  appealed  from,  and  a  written  notice  of  the  dale  of  tbe 
entry  thereof.  In  every  other  respect,  titled  Brat,  third  and  fonrth 
of  chapter  twelfth  of  this  act,  no  far  as  the  name  are  appllrabte 
thereto,  apply  to  and  govern  nn  appeal,  taken  aa  prescribed  in 
either  of  the  last  two  sections. 
L.  tS02.  cb.  BIB.   Id  fttivt   8c^.  I.  IM2. 

I  3191.    [ADi'tl,    1S9B,    1002.]    Appeal    to    the    apppllB4*~dl-    I 
tImIob  of  tke  mnprenae  e*arl|  In  vrliat  eaaea. 

An  appeal  to  the  appellate  diviston  of  the  aupreme  court  In  the 
firflt  judicial  department  may  be  taken  from  the  jndgmeDt  or  ! 
order  entered  upon  the  determination  of  an  appeal  taken  aa  pi«~ 
Rcrlbed  in  aection  thirty-one  hundred  and  eightj-ei^hC  and  thirty- 
one  hundred  and  eighty-nine  of  this  act,  proTided  midi  apfWU 
•16 
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be  allowed  by  order  made  at  the  term  nt  which  snch  appeal  was 
detenniaed  or  at  the  term  nPXt  aftpr  judgment  is  entered  upon 
such  determination  and  provided  Further  that,  where  acch  appeal 
is  from  QD  order  grantiug  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  applic'ntlon  for  leave  to  appeal,  Qle 
an  aasent  on  his  part  that,  if  the  order  ia  affirmed,  judgment 
absolute  may  be  reodered  egainet  him. 

Co.  Proc^.,  I  302:  L.  18T4.  ch.  lUe.  )  S:  L.  ISBC.  cb.  MS:  L.  IMK.  cli.  S19. 
la  eBfcl  SvpC.  1,  1»02. 

t  319Z.  [Am'd,  lft02.1  Prsdlce  and  pFocecdiaBa  oa  aypeal 
to  appellnte  dl  vial  on  ot  anpHBie  conrt. 

Titles  first,  third  'and  fourth  of  chapter 

far  ns  the  same  are •^--■-t-  -< - 

nppcnt.  taken  aa  prcsc 
expresslF  prescribed  ii 
are  U  1S7I,  cb,  MB,  I  8 


one  of  this  act,  atvft  be  taken  vitbin  twenty  dnrs  after  tbe  a 
vice  of  B  copy  of  the  order  nllowinB  such  appeal  and  a  written 
notice  of  (he  date  of  the  entry  thereof. 

L.  laaS.  cb.  He;  U  1002,  cb.  SIS.   In  i!ir»t  Sept.  1,  1902. 

■tloB   upon   appeal, 
rial    Traa    properly 

The  judement  or  order  ot  the  appellate  court  mnet  be  remhted 

tn  the  court  below,  to  l>e  enforced  according  to  law.  Up«n  an 
appeal  from  an  order  granting  a  new  trial,  on  a  caae  or  eicep- 
tiona.  if  the  appclliitc  court  delemiinea  that  no  error  was  com- 
mitted in  Branting  the  new  frinl,  it  must  render  judRment  abRO- 
tiite  npon  the  right  of  the  appellant:  and  thereupon  an  asBeasment 
of  damagen.  or  any  other  proceedings,  requisite  to  render  the 
liidKmcnt  effectual,  may  be  had  in  the  city  court  o(  the  city  of 
Xew  York. 

U  1903.  tb.  BIB.   In  fBrrU  Sept.  1.  190S. 

I  3ll>l-«.  [Added,  I004.]  Appealu  froai  Ike  cItT  conrt  at 
Ike  eltr  atVcw  YorlE. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
HCribed  iu  article  fourth  of  title  firat  of  chapter  twenty  of  this 
a«l,  a  party  shall  preaent  to  the  clerk -a  printed  copy  of  the  judg- 
ment  roll  or  order  appealed  from,  it  ahall  be  the  duty  at  the 
clerk,  aa  required,  to  compare  and  certify  the  same,  for  which 
»er*ice  the  clerk  roust  receivp,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Whure  the  attor- 
neys for  all  the  parties  interested,  other  thau  pnrtiex  In  default, 
ot  asainst  whom  a  judgment  or  a  Snal  order  baa  been  taken, 
nnd  is  not'  appealed  from,  stipulate  in  writine  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provlsinns  of  this  act.  the  stipulation  takes  the  place  of  a  certiS- 
oate.  as  to  the  parties  so  stipulating,  nnd  tbe  clerk  is  not  required 
to  certify  the  name,  or  entitled  to  nuy  fees  therefor.  And  the 
paper  so  provtd  by  stipulation  shall  be  recciTcd  by  the  clerks  of 
nil  the  courts  niid  by  tbe  courts  and  shall  be  usnd  or  filed  with 
the  name  force  and  effect  as  if  certified  by  a  clerk  of  the  court 

I..  JBO*.  rh.  MO.    m  e(t™i  S»pt.  I,  11>04. 

f  SiUB.  [Repealed  Jan.  1,  1896;  L.  188S,  ch.  946.] 
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..  trUHfcmd  to  npnnH  o 

,  lu  be  tniumllted  ■-   

jiidiei  dUibUltr. 
trd. 
I  SIM.  CItII  JntUaictlon   prencrlbeA. 

The  civil  JuriBdk-tion  of  tlic  nuiyor's  court  of  tfa#  oilj  of 
HudBon.  the  ret-oriipr's  court  of  tbi'  cilr  of  Utica,  and  the  r*- 
corder'H  court  of  (lie  city  of  Oxwi'iio.  pxtcods  only  to  an  «ctiiiii 
whereof  jarladicllon  ia  expresaly  conferred  upon  Ihp  court,  t^  « 
proTision  of  n  stntate  incorporntiug,  or  otherwiao  BpedsUj-  r^ 
iating  to  the  goTernmeat  of,  the  city  wherein  the  court  ia  located. 

I  3I0T.  CrrtKln  pendlBB  aettoas,  *tv„  traanfmvtf  «*  mm- 

Every  civil  aetioo.  now  pending  in  either  of  thcwe  conrts,  other 
than  an  action  apecified  in  the  last  section,  la  hereby  tranaferrvd 
to  the  Bupreme  court;  aud  the  aubsequent  proceealnEa  therein, 
before  nnd  after  the  juilgmeut,  must  be  the  same,  as  if  tb«  actios 
hud  been  commenced  in  the  aopreme  court. 

|'31M.  Id. I  cerlnlD  pavera,  ete.,  to  be  trauMMltted  <• 
oonoty  clerk. 

All  Judgment -roll  8,  and  other  recorde,  end  all  books  and  papen. 
relating  exclusively  to  civil  actiona,  other  thnn  an  action- epeclfled 
io  the  last  section  btit  one.  now  remaining  in  cither  of  tboae 
courts,  mnat  be  delivered  by  tlie  clerk  thereof,  or,  if  there  ia  no 
clerk,  by  the  judge  or  other  otfioer,  having  tbe  caatody  therepf, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 

Sreaerved  among  the  records  of  his  office.  The  expense  of  a» 
oing  ia  ft  county  charge. 

I  SI  DO.  PoTrer  of  any  rente  court.  In  Kctloaa,  eto<v  ■■ 
traaBteFTed. 

The  supreme  cotirt  may  review,  enforce,  rncatc,  or  amend  a 
final  judgment  heretofore  renderrd  by  either  of  those  conrta.  In 
a  civil  action,  other  thnn  an  nclion  speciQed  in  aection  3190  of 
this  act,  with  like  nowrr  and  effect,  ns  the  court  in  which  It  was 
commenced  might  have  so  done,  if  this  act  had  not  been  paaaed. 

1  32«0.  PrtKredlnsa  In  case  of  Jadsc'ii  dlsabllltr- 

Tbe  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may.  by  an  order,  remove  to  itself  an  action  of  which 
either  of  thoae  courts  hns  juriediclion,  aa  prcecribed  in  sectiMt 
3196  of  this  act.  upon  proof,  liy  affidavit,  that  the  judge  thereof 
is.  for  any  cauxe,  incapable  of  acting,  either  generally  or  In  tli* 
paHknlar  action.  Sections  844,  345,  and  340  of  this  act  anily- 
to  such  an  order  of  removal,  and  to  the  proceedinga  auhoequeat 
thereto.  The  proceeditigB  sobaequent  to  the  order  are  the  same, 
aa  in  an  action  brought  in  the  county  court,  except  that   costs 


RECORDERS'  COUBTS. 
a,   as 
Co.  Froc.,  part  of  |  SS. 
I  8201,  Service  of  Babpoenaa. 

A  aabpoena,  iuaed  out  of  either  of  those  conrta,  may  be  Berred 
apoa  a  wiUesi,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obef  such  a  aubpoena,  ma; 
be  directs  to  tbe  sheriff  of  th?  county  where  the  court  is  locat^ 
and  executed  by  him  within  any  county  of  the  State.  The  aheris 
ia  Bntuect  to  the  same  liability,  for  a  failure  to  serre  or  return  It, 
aa  if  It  was  issued  out  of  the  supreme  court. 

3  a.  II.  bob,  Fh.  SB,  I  IS. 

f  SSOX.   ESeet  at  thla  title  United. 

proriaioD 

[  either  ol   . 

action  brought  in  another  conr^ 
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Y0NKER8  CITY  COURT. 

TITLE  m. 

The  city  court  of  Tonkaia. 


SSOe.  Hill  tttle  doee  net  lOrvt  IDrtBdlcUod  of  tb*  o 
praee«dlDt;B, 

I  8303.  JarlBdlctloB  In  civil  aotloiuk 

The  JusiBtllctioa  of  tbe  city  court  of  Yonkera  extend*  to  the 
following  civil  nttions  only: 

1.  Ad  nation  nsainat  n  utitural  person,  or  agBinst  a  roreign  or 
domestic  corporation,  whi>rciii  the  complaint  demaDds  JudKioeiit 
for  a  Hum  of  money  only,  or  to  recover  one  or  more  diattpla. 
with  or  without  dumoeea  for  tlie  taking,  withholdinf,  ox  detes- 
tion  thereof. 

2.  Ad  action  to  foreclose  or  enforce  a  Hen,  aiMii  real  propertr 
in  the  city  of  Yonkera,  created,  as  prescribed  by  statute.  In  faTor 
of  a  person  vho  has  performed  labor,  or  furolshed  materials  to 
be  nsed,  in  erecting,  alterinK.  or  repairing  a  buildinE,  baildinc 
lot,  or  appartenance  thereto,  includinK  [ences,  sidewaikB,  p*Tiiic>. 
wella,  fountainB,  fish-ponds,  ornamental  aDd  fruit  trees,  an^  eTcry 
other  improreoient  to  a   building  or   bnildingr  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclnsive  ol  interest  upon  one  <w 
more  chattels. 

8m  L.  1BT3.  <^h.  Bl,  jg  1  ind  S;  U  1874,  cb.  ITl.  1 1;  L.  ISIS,  eb.  za.|Ii 

I  3204.   [Am'd,  1888.]    laitt  sectloD  qnallfled. 

The   jurisdiction  conferred   by  the  laat  section  ia  aabject  to 

the  following   limitations   and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  nbieh  Judgment  is  rendered 
iu  favor  of  tbe  plaintiff,  cannot  exceed  one  thousand  dolIarB. 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  ia 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  ft 
special  proceeding  in  tbe  same  court,  or  before  the  city  jadfe^ 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  Uie 
Judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  conlniticd:  and  where  the  money  is  payable  in 
iQBtalmentB,  succefsive  actions  m.ir  be  brought,  for  tbe  iaslal- 
ments,   as  they  become  due. 

2.  In  an  action  to  recover  one  or  nmre  chattels,  a  Judgment 
cannot  be  rendered,  in  favor  of  the  pl.ilntilT,  (or  a  chattel  nr 
chattein,  the  aggregate  valae  of  which  exceeds  one  thoaaand 
dollars, 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,   In   bis  r^resentatlve  capacity. 

4.  The  court  ba«  not  jnrisdictloa  of  any  action,  nnleaa  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers.  or  In  a 
town  of  Westchester  county,  sdjoiuing  that  city;  or  a  warrant 
of  attachment  is  granted  to  accompany  the  enmmons,  and  levied 
upon  property  of  the  defendant,  within  that  city:  or  the  action 
is  brongbt  to  recover  one  or  more  statutory  penalties,  by  the 
city  of  Yonkers,  or  one  of  Its  officers  or  boards  of  eomm{a<lnii(iti^ 
Such   warrant  of  attnchraent   must  be  granted   and  sabaeqoent 
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proceedings  taken  in  accordance  vitb  tbe  prorliiona  and  re- 
quirementB  herein  relating  to  atladnDenta  In  conns  of  Jiuticea 
ot  tbe  peace- 

L.  1B8S.  eb.  *H. 

I  S20e.  SBMiBiana,  where  ■erred. 


I  saOfl.  TUB  title  does  not  «K«at  larUdlolIoa  of  tka  eonrt, 
cte.,  IB  ayeelal  proeeedlBKH. 

Thia  title  does  not  afTect  in;  provision  ot  low.  conf^rrioR  upon 
the  court,  or  upon  the  city  jiuIro  of  Youkers.  jurisdiction,  power, 
or  aathoritT.  in  a  specini  proi^fdinK:  or  conferring  npon  the  city 
judge  ol  Xonkers  power  or  uutUority,  in  an  action  brougbt  in 
another  court.  ^^ 


b,Goo'jle 


IHFEKIOR  CITY  COURT8. 

TIIXiX  1} 
coorta  of  tha  citj 
lort*  ot  the  citiea  ( 

AlUda  1.  FiotIsIoiu  iBDenllj  mppllcabla  to  all  U 
2.  ProTliloni  eiclogltelr  ■ppllnbia  to  Ui«  i 
8.  ProTltlani  eie'liulTclT  ippUnblc  to  tbs 
AATICI.B1  PlIUT. 

v^iecMe  toaOthe  e 
tUle. 

Bac.  SSOT.  SftvlK  at  complaint  vltti  nmituHU;  pncMdUM  Uwrnpon. 
aaa§.  M.;  and  proof  ot  Hirlce. 

S20e.  ActloD  to  be  commcDnd  t>r  lerrloa  of  ■ammoiu. 
8210,  Order  of  arren;  Hirraat  at  stUcliment:    [«qaliltloo  to  rvpltry. 
3311.  The  lut  KctloD  qiullOed. 
S21Z.  PukwhUdki  wbere  iltle  10  red  pmpertj   li  In  qoeatMII. 


I  820T.  Seri'lce  of  eomplBlBt  witb  ■■mmoaai  *raeec«lBCB 
thcrenpOB. 

Section  3126  o(  this  art  applies  to  an  ftctloD  to  recover  upon 
or  for  breach  of  a  contract,  ezpreiB  or  implied,  btonght  in  * 
dlilriet  court  ot  the  city  of  New-Torlt,  In  the  jurtice's  court  Ot 
tbe  city  of  Albany,  or  in  tbe  justicc'i  coart  of  tbe  city  of  Troj. 

L.  IMT,  ch.  SM,  I  IE:  L.  1ST3,  t^ii.  182.  it  1  •m  2. 

I  SaOS.  Id.)  and  proof  «f  Bervioc. 

In  an  action  brought  In  either  of  those  coarta,  the  anmnioiiL 
and.  Id  a  proper  esse,  a  copy  of  tbe  complaint,  msy  be  aerrM 
by  any  person  not  a  pnrty  to  the  action;  except  tbat,  where  the 
action  JB  broUKht  in  a  district  court  of  the  city  of  New<¥ork.  k 
person,  other  than  a  conntable  or  a  marsbal.  servlog  the  bbum, 
must  be  first  empowered  to  do  so,  either  by  the  jnalice,  or  hj 
tbe  attorney  to  tbe  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  Hnch  a  person,  mnat  be  made  by  hi* 
flffidsvlt;  wbicb  must  state  tbe  particular  place,  time,  and  manner 
of  Bervice,  and  that  tbe  affiant  knew  the  person  bo  serred.  to  be 
the  person  mentioned  and  deserlljed  in  tbe  summons,  as  defendant 

I  XMO.  Aetlon  to  be  fsoamencpd  by  BerTlee  of  ■■■■■■aa>. 

An  action,  broaght  In  either  of  those  courts,  at  any  time  after 
this  chapter  takes  elTrct,  mtist  be  commenced  by  the  Tolnntarr 
appearance  of,  and  joinder  of  Issue  by,  tbe  parties,  or  by  the 
service  of  a  summous. 

I  aalO.  [Am'd,  1H84.]  Order  of  Brresti  war>«Bt  af  an»eh- 
■lenlt  reanfsttloB  to  replevr. 

Articles  third,  fourth,  and  fifth. of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  action  brought  In  either  of  thoae 

•  Tb«  tlll<  1>  BOW  ■■  CItT  Court  of  Albuj,"  Lava  1884.  eb.  Itt. 
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ConrtH,  except  as  otbcrwise  proRcribeii  in  the  nert  section.  Aid 
exwpt,  ttlao,  that  where  tbe  worrant  ot  attachment,  or  requisi- 
tion to  replevy,  is  isButid  out  of  a  district  conrt  of  the  cit;  of 
New-York,  against  a  non-resident  defendant,  the  said  warrDnt, 
or  rcQnliitlon,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  spfcifiod,  nh)ch  must  be 
not  leas  than  two  nor  more  than  foar  daj^  before  the  retura 
day  of  the  Bumtnons. 

L.  ias4.  cb.  400. 

I  aail.  The  Ikflt  Bcetloa  annllfled. 

The  proTiHlona  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  NotbinK  contained  in  either  of  the  articles,  so  made  appU- 
cttble,  applies  to  an  order  ot  arrest,  la  an  action  bronght  in  a 
dialrict  court  of  the  fity  of  New-Yorli,  or  affetis  any  provision 
of  Ihjs  title,  relating  to  the  Jurlsdlctioa  of  either  of  the  coiuta 
specified  in  this  title. 

2.  An  order  of  arrcat  in  nn  bcUoq  brought  in  the  iustlce's  court 
ot  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  ot  the  city  of  New-Yorlt.  muat  be  granted  by, 
and  directed  to,  end  executed  by,  the  officer  empowered,  by  the 
Btatulea  remaining  in  force  after  this  chapter  talcee  effect,  to 
grant  or  execote.  as  the  case  requires,  in  the  aaaxe  court,  a  war- 
rant to  arrest,  a  warrant  of  attacbmenf,  or  a  requisition  in  nn 
action  to  recover  a  chattel. 

3.  The  manner  of  applyine  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
ns  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  tbe  duties  of  the  justices,  or  of  tbe  clerks 
thereof,  or  regulating  tbe  mode  of  transacting  business  in  an 
action   brought  therein. 

f    SXIX.   PmevedlDBii  -wkere   title   to   real   property    Is  la 

Sections  29B1  to  2958  of  this  act.  both  inclusive,  apply  to,  an 
action,  brought  in  either  of  those  courts:  except  that,  where  the 
action  is  broucht  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  tbe  case 
specified  in  section  2952,  to  any  amount,  for  which  Judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  bad  not  been  delivered. 
See  Co.  Pkw..  |  S8. 
I  8218.  fAu'd,  1886.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
eases,  and  In  the  manner  presiTibcd  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
■hall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
Judgment  is   modified,   or  where  a   new   trial   Is  ordered,   costs 
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■bull  be  IQ  the  diBcrction  of  the  appellate  conrt.  An  &piwA 
from  the  jndipiieiit  reudered  in  the  juatice's  ooort  of  the  cii7 
of  Albiui7,  or  the  juBtice'a  court  of  the  cit7  of  Traj,  mu7 
lie  taken  in  a  caae  where  au  appeal  ma^  be  taken  to  a  couuif 
coart  from  a  jadsment  retiilered  by  a  justice  of  th»  oeace  a* 
prcHcribed  by  title  eight  of  chat  charter,  and  in  no  other  cnae. 
Such  an  appeal  must  be  taken  to  the  county  court  Of  the  county 
wherein  the  court  is  located. 

L.  ISST,  cb.  Ml.  f  IS;   1..  ISOG.  ct.  MS. 

I    8214.    BScct    of   tbla    met,    Byon   jMrladivHwa   bb<    v*- 

E^cept  as  otherwise  specially  prescribed  in  tblri  title,  this  aet 
doea  not  alTect  any  atatntory  proTisioa  remaiulnff  nDr«peoleil 
after  thia  chapter  takes  effect,  relating  to  the  JnrbdkTtion  aad 
powers  of  either  of  those  courts;  the  appointment,  qualiScalioa, 
tenure  of  office,  powers,  or  duties  of  the  jastiees,  or  of  the  clerk. 
or  any  other  officer  thereof i  or  the  proceedings  therein;  escept 
that  a  proTliioD  of  this  or  nny  other  statute,  whereby  a  proonl- 
Ing  In  an  sction.  broneht  in  either  of  those  courts,  or  a  apei:-ial 

firoMcdintt,  bronebt  Iheretn,  or  before  a  justice  thereof.  Is  asaimi- 
nted,  either  eipreiily.  or  by  reference  to  another  provtoion  oC 
law,  to  a  proceeding,  in  on  action  or  a  special  proceeding  brfire 
a,  JuBtlfe  of  the  p^aee.  is  deemed  to  refer  to  the  correspondlns 
proceeding,  as  prescribed  in  chapter  nineteenth  of  tbla  act. 


D,mi,.=db,  Google 


c.  20.  t.  4,  ».  8         N.  T.  DISTRICT  COURTS. 

ARTICLE  SECOND. 


8h.  33IG.  R?p»il< 

3317.  I 

'•nnviKnn  thi-rmin. 

^  tlw  Uimlrlpil  Cowt  Act  M  Vnw  Tiwk  cllj. 

p   thp    UnnlrliHl  Cjiiirt   Act  at   Ni^ir  York  d^- 

N™  York  dlr. 


e  the  Muntcipal  Court  Act  of  New 


(3318.  ProoHdlBBB  tIie>np*B. 

An  order  of  arrest  must  direct  that  the  Bummona  sccompnnriDg 
it  In-  made  returuable.  immediatety  upon  the  arrent  of  the  de- 
tendaat:  uiid  it  mnnt  Rpecify  a  eum,  in  which  the  defendant 
may  l>e  let  to  bail.  Sectiona  3179  to  3181.  both  Inclnaive,  nec- 
tioo  3)82,  exc-ept  the  laHt  aentcnce  thereof,  and  section  318S  of 
tbiH  act.  apply  to  an  order  of  arrvHt,  Kranted  In  an  action  in 
oith«-r  of  those  courts;  and  to  the  pro<'eediciKB  Dpon,  and  relatlns 
to,  the  execution  thereof.  In  all  other  respectK,  the  statutory 
prnvfsions  remaiulnit  nnrepealfd  after  thin  chapter  takes  effect, 
which  amily  to  and  rejEUJatc  the  application  for  a  warrant  to 
amvt  a  d^feadaat.  the  ErantinK  and  execution  thereof,  and  the 
pro'-eedines  sabsequent  thereto,  apply  to  and  reRulate  the  appli- 
eatinn  for  an  order  of  arrent.  the  Branting  and  execution  thereof, 
and   thf-  proceedings  subseqneDt  thereto. 

W..  H  "18. 
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%%  8223-85(1       ALBANY  AND  TltOY  COURTS,     c.  20,  t.  i. ».  3 

ARTICLE)  THIRD. 


Sec.  322S.  JarMk!tIoii  In   cItU   ictloD*.  . 

3X24.  Id.;    npDQ   judgiQcnt   b^  ixmteBioa. 
azaa.  Dockcling  Jndginenn;    eiemtlon  thei«npoo. 
mSa.  ApfdlnttOB  of  cntaln  iiirtliM 
I  SsaS.  Jorladletlom  In  oItII  acHonB. 

The  juBtiw'e  court  of  the  citr  of  AlbaDr.  and  the  Jnstk*'* 
court  of  the  city  of  Tro7,  have  Jurisdiction,  each  within  tbe  cit7 
where  the  court  is  located,  of  an  action,  of  which  a  justi.-«  ot 
IS  1737    


tlie  peace  baa  jiiriBdictioii,  aa  prescribed  in  sections  1737,  2S61, 
2862,  and  28C3  of  this  act:  and  olao  of  an  action  to  recorer  a 
peualty,  giren  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  thut  city,  where  the  plaintiff  demands  judc- 
mcnt  for  a  sum,  not  exceeding  two  hundred  dnllarK.  Neither  of 
those  courts  has  jurisdiclion  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statntory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
niion  either  of  those  courts,  in  a  special  proceeding. 

Se«  Co,  Proc.,  I  OT;  L.  186(1.  oil.  IBS!  I.  ISU.  eh.  211.  I  8:  !•.  ISTe.  cb.  fisn. 
t  II;  I^  I8T2.  ab.  im.  I  11;  L.  IBTB,  eb.  IB.  1  H.    See  L.  ISW.  cb.  311;  I.. 

I  83HM.  ld.|  npoB  JndKineiit  br  ooitfesiiloii. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
tailing  and  entry  of  a  piidf-ment,  upon  the  confrssion  of  n  d«tMld- 
ant,  as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  uie  sum  confessed  does  not  exceed  five  hundred  doUsra. 

I    3X2S.   DoclfetiDK  JndKmcnlBi   exeentlan    therenpvv. 

The  provisions  of  sections  3017  to  3022  of  this  act,  both  tncln- 
sive,  apply  to  a  jiidnmpnt  rendered  in  either  of  tnoee  conrtSi 
and  to  the  procecdiuRs  BuhBeqiieni  thereto,  and  in  the  action 
,  wherein  the  judement  was  rendered;  eiceot  that  the  tianacript, 
filed  In  the  clerk's  office  of  the  county  wherein  ttie  conrt  is  located, 
must  be  famished  by  the  clerk  of  the  court.  In  which  the  judg- 
ment was  rendered, 

]  3X3lht.   [Added,  in»T.)     ApplleatlOB  of  certala  BVCtlOM. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  net.  both  im-hisive.  apiriy  to  tfae 
iustiees'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  tb« 
cily  of  Troy  shsU  fulfil  all  the  duties  tnerdn  required  of  the  town 
clerk. 
L.1»T.cb.SN.    InetlectSept.l.  1R7. 
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c.  30.  t.  5        MUNICIPAL  COURT,  ROCHESTER.      gg  8336-37 

TITLE  T. 

Ths  municipal  coort  of  the  city  of  BodLester, 

Bk  aSSB.  ProTliIana   or   cliaDt*r   19  nHnllr   ■ppUcmbla   to   tlia   cDOit  aad 
tSXr.  Ini1«dl«tlon  la  ncUoni  opop  coDtnet. 
I  S220.  PrvTialona  of  chavtav  19  K*B«r»Ur  spVllMtkla  ts 
(fe«  ewnrl  >n4  JndBca. 

Tbe  proTJiiona  ot  ohaptM  nineteenth  of  tbla  aet^  excludlnK 
titles  tenth  and  eleveath  thereof,  apply  to  the  mimlcipal  coart 
of  the  cit7  of  Rochester,  and  to  the  Judgee  thereof;  ,exee[it  h 
far  as  the?  are  incoDsistent  with  tbe  next  sectioD,  or  witb  anj" 
other  special  provision  of  statute,  remaining  nnrepealed  after 
this  chapter  tal^es  effect.  For  the  pnrpoae  of  applying  the  aame, 
tbe  court  fa  deemed  a  justice's  court;  each  jadge  thereof  la  deemed 
a  jnatice  of  tlie  peoce;  nod  tbe  city  of  Rochester  la  deemed  « 
town  of  Monroe  county. 

h.  IBTS,  eh.   IM.  put  of  |  i. 

I  aS2T.  [AK'd,  188X0  ^w^adlflHttm  In  Kotlona  npo>  «Mb 
tmct. 

The  nidDidpa)  court  of  the  eltr  of  Rochester  baa  jnriadiction 
of  an  action  to  recover  damages  opon  or  for  breach  of  a,  con- 
tract, espresa  or  implied,  other  than  a  promise  to  marrr,  when 
the  eiun  claimed  doaa  not  exceed  Bve  hundred  dollara. 
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CHAPTER  XXL 
Costs  and  Fees. 

nrUt      L— AKtrdlai  aid  Enrsnlar  P>rB»t  *T  Co«U. 

TITLI   II.~nxl>rtli«lBoaatof  CqiU. 

nTLB  III.-8MDriti  for  Coiti. 

tlTLE  IT.— tiiurilFrartiUiiSclHlaffUFcM. 

IITLB    T— 4laaii  Ulontd  u  r**!. 

TITX.S  I. 

Awarding  and  enforcing  payment  of  cocta. 

Article  1.  OcDcrKl  reiruIallDiu  reipectlug  tba  iwiidlng  ft  casta. 

3.  BEgulatlDiu  mpectlng  tb«  ivardlnc  of  coat!  U  iiartlealar  a 

AKTICI.K  KISST. 

OtnenU  regtdationa  rt^teoting  tite  awarding  o/eo«b 


S231.  Coiti,  where  bi 


S24a.  Id.:  In  ■  mwM  pn^eefloi. 
I  33ZH.    [Au'd,    1»»8,    1004.]      Wtaea    rlalntlff    «B«tIc4    (■ 

Tht  plaiatiff  is  rntitled  to  coats  of  course,  upon  the  rvodrrinic 
uf  a  filial  judgment  in  his  favor,  iu  either  of  the  followiDg  aetions: 

1.  An  aeliou,  triable  bj  a  jury,  to  reeover  real  property,  or  an 
iuten-Bt  in  real  proiicrtr;  or  in  whii-h  h  claim  of  title  to  real  prop- 
erty nriHPi!  upou  the  pIcadiusB,  or  in  certiSed  to  have  come  id 
niiestiou  uiHin  the  trial. 

2.  Ad  aclioD  to  recover  a  chattel.  But  it  the  value  of  the 
chuttel.  or  of  all  the  chattels,  recovered  by  the  plaiulifT.  as  filed. 
lOKCtlier  nilb  the  dnuiaees,  if  auy.  nivarded  to  him.  is  less  than 
lifty  diillerH,  tiie  amount  of  his  costs  cannot  exceed  the  amount 
oF  the  value  unit  the  damages. 

3.  (ADi'd.  IRUK.]  Ad  action  sperifiecl  in  Bubdivislon  first,  third, 
fourth  or  fifth  of  scetiou  tn-enty-eicht  hundred  and  alsly-three  of 
this  net.  But  if,  in  an  nctioo  to  recover  damages  for  an  assault. 
Iiottcr.v,  ffllHc  impriKoumeut,  libel,  Klandcr,  criminal  conversation. 
sHfluetion,  or  malicious  prosecution:  or  a  fine  or  penalty  in  which 
the  ijeoplc  of  the  Blate  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  anionut  of  his  costs  can  not  exceed  the 
dnranKes. 

L.   isiw,  m.  110.    in  rtlpct  Sept.  1,  I8DS.     See  {  (SM. 


judgment  tor  a  Bom  of  moDo;  ooly.    But  tbe  pUUntiS  is  not  en~ 
titled  to  cofltB,  under  this  >ubaiTiaion,  unleia  he  r«coTen  the  sum 
of  Qfty  dollars  or  more. 
Co.  Proc..  part  of  |  30t. 

K.  [A««*«,  IMM.]  Id  all  Bction*  hereafter  brought  In  the 
suiiF^me  cuuri,  triable  iu  the  count;  of  Nen  York  or  the  county 
of  Kings,  wbk'b  could  have  been  brought,  except  for  the  aninunl 
i-lalluvd  therein,  in  the  city  court  of  the  cit)'  of  S'rw  York  or  tbp 
eauDty  ctiarl  uf  Kings  county,  and  in  which  the  defendant  shall 
hare  bem  personally  served  wilh  process  within  the  eonnties  of 
New  VorL  or  Kings,  the  plaiutiS  shall  recorer  no  costs  or  dis- 
bursoments  unless  he  ahall  recover  five  hundred  dollars  or  more: 
and  in  all  actiotm  hereafter  brought  in  the  city  court  of  the  ciiy 
of  New  York  .or  the  county  court  of  Kings  couDtf.  which  could 
hnre  been  brought,  except  for  the  amount  clninied  therein,  in 
the  municipal  court  of  Ihi'  city  of  New  York,  and  in  which  the 
defendant  ehall  have  been  personalty  sen'cd  with  process  within 
the  city  of  New  York,  the  ptaintilT  shull  recover  no  costs  or  dis- 
buraenieutx  unless  be  Hhsll  recover  two  hnudred  and  flft.r  dollars 
or  more.  The  fact  thnt  in  any  action  a  plaintiff  is  not  entitled 
to  costs  under  the  provisions  of  this  sul)diTlRion  shall  not  entitle 
the  defendant  to  co-i|ii  under  the  next  following  section. 
L.  ie04.  ch.  SSI.     In  fHf^l  8*pt.  I.  1904. 

I  S220.  IVhen  defeDd>n«  entlllnl  to  eoata  •!  oa«p*e.  Rale 
BB  tv'tiro  OF  more  tfrfendaiits. 

The  defendant  Is  entitled  to  coats,  of  eonrae.  upon  the  render- 
ing of  final  Judgment,  in  nn  action  specified  in  the  last  section, 
unless  the  plalnllFF  U  ciilitleil  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  (no  or  more  defendantH. 
the  plaintiff  is  eutltled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs. 
iif  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  d<-fendant,  against  whom  the  plaintilT  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  wa« 
ni)t  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costa. 

M.,  imtt  or  H  SOS.  308. 

I  ItXSO.  [Atn'd,  IMW.)    Wkrn  posla  are  dlaeretloury. 
Escent  OS  prescribed  in  the  last  two  sections,  the  court  may. 
ii|>on  the  rendering  of  a   final  judgment,  in  its  discretion  award 
costs  to  any  party  In  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  eonrt  shall  seem  Just. 

111.,  pirt  D(  i  308;  L.  ISOU.  rh.  181.     In  flln-l  Octolwr  1,   1900. 

I  3231.  lAn'd.    ISfm.l     CoHtit,    where    leTeral    aellODs    are 

Where  two  or  more  actions  are  bronght.  In  a  case  speciiied  in 
Hii'tion  454  of  this  act.  or  otherwise  for  the  same  cause  of  action, 
iitEainst  persons  who  might  have  been  joined  as  defendants  in 
one  BctioiT,  costs,  other  tban  disbursements,  cannot  be  recovered. 
upon  the  flnal  judgment,  by  the  plaintiff,  in  more  than  one  ac< 
tion.  which  shall  be  at  his  election.  But  this  prohibition  does 
not  apply  to  a  case  where  tbe  plaintiff  Joins  as  detendants,  in 
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H  3233-36  COSl'S.  c.  21. 1. 1.  a.  1 

eaoh  action  broaght,  all  the  peraouE  liable,  not  previovslf  aoed. 
who  can,  with  reasonable  diligeDCe,  be  found  within  the  State; 
or,  ir  the  actinn  ia  bruujjht  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  conrl.  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  lueated. 
Id.,  pirt  at  I  304.     Bn,   iIk,   2  R.  B.   SIS,  I  IE  (a  Sdm.   SM):   U   tSW. 

i  3232.  iMlerlocatorr  coata  npon  taane  of  law. 

Where  an  isHue  of  law  and  an  issue  of  fact  are  joined,  berween 
the  panic  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  ioterlocutory  Judctnent  is  rendered 
upon  the  issue  of  law;  the  interlocntory  judgment  may,  ia  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  coM« 
to  tbe  prevailing  party,  either  abaolately,  or  to  abide  tbe  event 
of  the  trial  of  the  issue  of  fact. 
3m  2  R.  B.,  I  SS. 

t  S2SS.  Id.)  koiT  collected, 

Section  779  ol  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  ia  the  last  section,  aa  it  tliey  were  costs  of  a,  motion. 

t  3234.  Costa,  whepe  there  ■.re  severa.!  laaaea  of  fact. 

In  an  action  specified  in  sbction  3228  of  this  act.  wherein  tht 
complaint  sels  forth  separatt'ly  two  or  more  causes  of  aetioii. 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  upon 
one  or  more  of  the  issues,  and  the  defendant  upon  the  other  or 
others,  each  party  is  entitled  to  costs  agulnst  the  adverse  party, 
unlens  it  is  certified  that  tbe  substantial  cause  of  action  was  the 
same  upon  each  issue:  in  which  caxe,  the  plainliQ'  only  is  entitled 
to  costs.  CoBts,  to  which  a  pnrty  ia  so  entitled,  must  be  included 
in  the  Gnsl  judgment,  by  adding  them  to,  or  offsetting  them 
against,  tbe  sum  awarded  (o  the  prevailing  party;  or  otherwise. 
aa  the  caxe  reguires.  But  this  section  does  not  entitle  a  plalnlift 
to  coRts.  in  a  case  speciGcd  in  Bubdivlslnn  fourth  of  section  ^28 
of  this  act.  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
subdivision. 

Sw  2  R.  8.  SIT.  I  24  (3  Edm.  041). 

I  SSaS.  Id.)  after  dlncontiniMnee  niioa  auawer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  In 
a  district  court  of  the  city  of  New- York,  or  a  Juatice'a  court  of 
a  city,  has  been  discontinued,  as  preneribed  by  law,  upon  the 
delivery  of  an  answer,  showiuR  that  title  to  real  property  will 
come  in  iiuestion:  nnd  a  new  action,  for  (Uc  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  coals; 
except  that,  where  final  Judgment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiO 
is  entillc<l  to  costs,  unless  It  is  certified,  that  the  title  to  real 
property  came  in  question  on  tbe  trial. 
Co.  PiiK:  H  to  *Bd  ei. 

I  323S.  Coata  of  a   motion. 

Costx  upon  B  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  rpgnlBled  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  C23.  624,  827.  or  1015  of  thia  act.  may  be 
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c.  21, 1. 1.  u.l  COSTS.  H  323T-10 

awarded,  eilber  absolutely  or  to  sbidc  the  eTeaC  ot  tbe  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  jodge. 

Id.,  part  ot  I  31B.    S^  ■!»,  L.  1840.  cb.  B86.  t  13  <«  Bdm.  «sa). 

I  SSST.  Tke  tanttol^r  mcIIoh  IlHltcA. 

The  foregoing  sections  of  this  article  do  not  affect  the  rccoTery 
nt  c-OBtB  upon  an  appeal. 

I  8238.  Costs  apou  af i^pal  froM  flnal  Jodsmtnl. 

Upon  an  apiHtal  from  the  final  iudguient  in  an  action,  the 
recoTcry  of  cosIb  is  regulated  as  follou-s: 

1.  In  an  action  epoi'iCed  in  section  ^1228  of  thia  act  the  re- 
spondent is  entitled  to  coKts  upon  the  nffivmnnce.  and  the  appel- 
lant upon  the  rcTcrsnl.  of  Ihp  Indcment  appealed  from;  except 
that,  where  a  urw  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  lu  every  other  action,  and  also  where  the  final  Judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretioa  ot  the  court. 

Co.  Proc..  pvi  at  I  30«. 
I  32S8.  M,)  apon  appeal  train  iBterlocDtory  JndKnieat  or 

Upoi>  an  appeal  fron>  an  interlocntory  judfcment  or  an  order, 
in  an  action,  custR  are  in  (he  discretion  o(  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  evc-ul.  except  as  follows: 

1.  Where  the  appeal  Is  taken  from  an  order  KrantinK  ot  re- 
rnsintt  a  tiew  trial,  and  the  decinion  tipon  the  appeal  refuses 
/  trial,  the  respondent  is  entilled.  of  course,  to  the  costs  of 


2.  "^'here 


\  here  an  appeal   is   taken   from   an  order,   rcfosinn  a   new 
iriai.   nnd  an   appeal   is  also  taken   from   the  judgment   rendered 
(i|>on  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 
Co.  Proc..  II  306  ind  31B. 

I  3240.  lAnt'd,  1NSI.1  Id.i  tn  a  apMrlnl  vrottf^Mttg. 
Coats  in  a  special  proceeding,  iostituled  in  a  court  ot  record, 
or  upon  an  apyi>al  in  a  special  proceedinK,  taken  to  a  court  o( 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act.  may  be  awarded  to  any  party.  In  the  discretion  of  the 
cmirt.  nt  t^e  rates  allowed  for  similar  servires.  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

i  Kdm.  682:  B  td.  133);  ilao.  11  SOSe,  IIOO,  2143, 
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§§  8241-44  COSTS.  c  21,  t.  1.  a.  S 

ARTICLE  SBCOIfD. 

Beipiiatioiu  respecting  the  aaarding  of  ooati  in  particuiar  ocua. 

'  SM3^  CimU    «ii*n    hcUdb    kraiwbt    Jij    eigpla    oa    nUUM    at     yrlnM 
8W3.  iJll'^r'  tbe  beoeOt  of  ■  ™ratT.  «*«- 
32u!  Id.:    'ii«iliut   ■    munldpal    mr'pontkin. 
SZM',  C«U  in  csM  ot  tniwrer,  etc,  ot  noM  of  urtliia. 
1  3241.  Costa  osalnat  tbe  Stntet  hon  pkld. 
^Vbcre  costs  arc  nwariltil  nenmst  the  people  of  the  State  iB 
an   uctioQ  or  n  spt^dpl   procerdiog   brought,    bs   n  pablic  officer, 
.  lo  our  iiroviBlon  of  ln.w,  nnd  the  proceedings  ti&Te  not 
itnycd,  bf  nppoal  or  otborwist!:  the  comptroller  mast  draw 
ma  warrant  upon   th(>  trensiirer,   for  tbe  payment  of  the  coata, 
out  of  ooy  money  in  the  trenaury,  appropriated  for  that  porpoae, 
Dpon  the  production  to  him  of  an  exemplified  copy  of  the  jiidc- 
^       •  -  t  ta 


r  order  ownriline  the  costs,   and,   where  the  amonnt  1 
'  "    reby,  of  a  taipd  bill  of  rosts;  accompanied,  in  ei(h«- 
I   certificate   of   the   attorney-dfeneral.   to   the   effect 


. .    .     The  fccB  of  the  clerk,  for  the  exemplified  copy,  muit  be 
certified  thereupon  by  him,  and  Included  in  the  warrant. 
1  B.  a.  SSS,  I  14  a  tAa.  ET31. 

I  8X42,  Coats  ivhere  aotlsa  larsDVht  by  yaopla  ss  Belntlva 

Where  an  tictlon  Is  broiieht.  In  the  name  of  the  people  of  Ibe 
State,  upon  tbe  relation  of  a  privnte  corporation  or  indlTidnaC 
£8  prescribed  In  section  1086  of  this  act.  a  jnditmpnt.  nvvardiiiK 
coBlE  to  the  defendant,  must  award  tbem,  against  the  relator, 
in  the  first  iuslancc;  and  agninst  the  people,  only  In  ease  an 
e:.-eciitioQ,  IssiU'd  thereupon  against  the  property  of  the  relator, 
[s  returned  nuaatisfied. 

Co.  Pnc..  part  at  I  >1S. 

I  3243.  Id.i  for  tbe  benetlt  of  a.  coanty,  etd. 

In  an  action  or  a  Riiecial  prneeeding,  brouRht  in  the  name  nf 
the  people  of  the  Slate,  to  recover  money  or  property,  or  U> 
oHfnhlish  a  right  or  cIhIoi.  for  the  benefit  of  a  county,  city, 
totvn.  or  villsge,  costs  shall  not  be  awarded  against  the  people: 
but,  where  Ihey  are  awarded  to  the  defendant,  they  mnst  be 
an-ardnl  against  the  body  for  whose  lienefit  tbe  action  or  special 
proceeding  was  brought. 

Id.,  I  aa>. 

I  3244.  Coala,  acalnat  a  aebool  ofleer. 

Costs  cannot  be  awarded  to  the  plaintiff,  In  an  action  aipdnat 
a  school  officer,  or  a  superTisor,  on  accoant  of  an  act  performed 
by  blm,  by  virtue  of,  or  under  color  of  bis  office;  or  on  acconnt 
of  a  refnsnl  or  an  omission  to  perform  a  dnty  enjoined  upon 
blm  by  law;  where  bis  act,  refusal  or  omission  mijcbt  hare  been 
tbe  subject  of  an  appeal  to  the  State  snpertntendent  of  pntaUc 
Instruction,  and  where  It  is  eertlfled  that  tt  appeared,  npon  the 
trial,  that  the  defendant  acted  in  good  faith.    Bat  tbti  aectfaa 


1  SX4B.     [An'd,   ISee.]    Id.)  nmtlDBt  a  mniilelpiil    coritorB- 

Cottts  cannot  be  awarded  to  the  plaintiff,  in  an  action  acainst 
a  municipal  mrporatiun,  in  which  the  c'omplaitit  dpmundH  a  Jiulg- 
ment  for  a  mrm  o*  money  only,  nnless  the  claim,  on  which  the 
action  is  founded,  was.  bt^fore  the  commencement  of  the  action, 
pnwented  to  the  hoiird  irf  BUC-h  corporation  havinfr  the  power  to 
audit  the  name,  or  to  its  chief  li»cal  officer,  at  least  ten  days 
before  the  commeucement  of  aaid  action. 

L.  llBI,cta.Mi.  I  9  (t  Bdm.tS!)!  L.  ims,  eh.  STi;  L.  lWI,oh.t09.      InalKotSaiit.  L 

I  3240.  Id.)  by  or  ae'slnit  an  exeentor,  etc. 

In  an  action,  broUA'ht  br  or  ajjraiust  an  cxecntor  or  adminla- 
trator.  in  his  rc|)rpB(>ntntive  capacltr,  or  the  trustee  ot  an 
express  trust,  or  a  person  expressly  authorized  bf  statute  to 
ane  or  to  Ije  sncd,  cobIb  mimt  be  awarded,  ns  in  nn  action  by  or 
against  a  person,  proscculins  or  defendJne  in  his  own  r^ht, 
oxccpC  HS  otherwise  prescribed  in  sections  1835  and  1836  of  this 
act;  but  they  are  eiclUBivply  charpeable  upon,  and  eolleetible 
irom  the  estate,  fund,  or  penKHi  represented,  ntilesB  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mlamanage- 
xnent  or  tiad  faith  id  the  proflecntion  or  defence  of  the  action. 

Co.  Proc.,   part  of  |  BIT. 

I  Sa4T.  OobIb  1b  Mt«c  of  traB»ter,  ete.,  of  e«B«e  of  Heflvn. 

Where  an  action  is  broiieht.  In  the  name  of  another,  by  a 
trHnsferee  of  the  causp  of  action,  or  by  the  other  person,  who 
ia  beneflciatly  Interested  therein;  or  where,  after  the  coinoience- 
ment  of  Kb  action,  the  cause  of  action  beiwmes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs. 
In  the  libe  cases,  and  to  the  same  extent,  as  it  he  was  the 
plaintiff:  and,  where  costs  are  awarded  against  the  plaintiff, 
the  coort  may.  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  iawfiiily  directed 
to  pay  costB,  personally,  if  he  had  been  a  party,  as  prescrlljed 
in  the  last  section,  hia  disobedience  to  the  order  is  a  contempt 
t,(  court.  But  this  8e<Ttioa  does  not  apply  to  a  esse,  where  the 
person  so  beneficially  intereslerl.  ie  the  attorney  or  connsel  for 
the  plaintiff.  If  hla  only  beneficial  interest  consists  of  a  right  to 
A  portion  of  the  sum  or  property  recovered,  aa  compensation  ftw 
hla  SMTicea  fn  the  action. 
Id..  I  121;  a  K.  S.  aiS,   i  44  (Z  Bdm.  e«). 
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t&KTICLE  THIRDl 

JtfueeUaneotu  pnwtnORA 

Hm.  SS«S.  Cnttlcmta  utltllnf  partf  to  coda  or  biereutd  matt. 

saw.  Omu  ualiHi  InfMit  pUlniliT:  coUvcllUa  at  iBuulu  Id  nta^ 
SSSOj  IhU  tub  DM  to  affect  ■vmUI  gnnliloBs  ol  U». 

SS48t  f^rtiacBte  sBtltUac  pBTtr  to  c<Mts  ar  t»«iT>w* 

Wfaer^  npon  the  trial  of  an  action,  the  title  to  rekl  propertr 
cornea  Id  qaeation,  or  en;  fact  appears,  wheiebr  eltber  party 
becomea  entitled  to  coats,  or  to  the  Increased  coats  specified  In 
section  32fi8  of  this  act,  the  Judge  preaidioK  «t  the  trial,  or  the 
referee,  most,  upon  the  application  of  the  part;  to  be  faenefitt  d 
thereb;,  either  before  or  after  the  rerdict,  report,  or  dcciaioD 
is  rendered,  make  a  certificate,  Btatiug  the  fact.  Such  a  certifi- 
cate la  the  onl;  competent  eridence,  ai  to  the  nutter,  before  the 
taiing  oSicer. 

3  B.  8.  8U,  I  8  (2  Bdm.  TS). 

I  aX4».  CoBtB  acBlmat  Ikfaat  plalatW)  eoll««tlble  mt 
■■ardlaB  mi  lltniK. 

Where  costs  are  awarded  agaliut  an  infant  [daUitifl,  Iber 
ma;  be  collected,  b;  execntion  or  otherwise,  from  Iiia  gtiardiaa 
■d  litem,  in  like  manner  as  if  the  latter  was  the  plaJntHt. 

Co.  Pnw.,  I  n«i  1  B.  a.  tSS,  M  U  and  18.  B<«  I  MB,  ut*. 

I  8960.  Thts  title  mat  to  aCeet  speelal  prmvimlonm  af  l«^v. 

This  title  d»ea  not  affect  an;  prorision  contained  elaetvltere 
In  this  act,  or  in  tar  other  statute,  remalninir  nnr^veaJed  after 
tbia  chapter  takes  ellect;  whereb;  the  award  of  costs  is  spetially 
rcKnlated,  in  a  particular  case,  otberwiiie  than  as  preacribed  in 
thK  titter 
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fixing  the  unount  of  coats. 
article:  first. 


iffect  ipKiBi 


I  nasi.  [Aai'd,  I8«a.  I8ft«,  IftOl.}  AnanBt  of  cautm  scBenUlr, 

Costs,  awarded  to  a  party  to  an  action,  mnBt  be  at  the  fol- 
io wine  rates: 

1.  To  the  plaintiff: 

For  all  prooeetlingR,  before  notire  of  trial,  in  an  action  speci- 
fied in  aection  420  of  thia  act,  fifteen  dollarai  in  ever;  otber 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summoDS,  not 
«xceedinic  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  snramons.  one  dollar. 

For  procuring  the  appointment  of  n  Kuardian  or  guardian  eil 
lltemi  for  one  or  more  in.ant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  d<dlar8. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defc'ndnnt: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
preacribed  in  this  article,  ten  dallara, 

3.  [Am'd,  1»«1.]    To  either  party; 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept 88  otherwlHe  prescrilied  in  thia  article,  fifteen  dollars. 

For  taking  the  diTKwiEioQ  or  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  huuiired  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  Heetion  eight  hunciriil  and  ninety-three 
of  thia  aet.  ten  dnllarR. 

For  drawing  interrogatories,  to  be  anneiod  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  iu  nectiona  eight  hundred 
and  eighty-eight,  nine  tmadred  and  twelve,  nine  hundred  and 
thirteen,  and  three  thousand  one  hundred  and  seventy-one  of  thia 
act.  ten  dollars. 

For  the  trial  ot  an  issue  of  law.  twenty  dollars. 

For  the  trial  of  an  isxue  of  fact,  or  the  a.i^iessment  of  damage! 
pnnnant  to  section  one  hundred  and  ninety-four  of  this  act,  thirty 
dollars;  and.  where  the  trial  necessarily  occupies  more  than  two 
days,  ten  dollars  iu  addition  thereto. 


g  sssi  COSTS.  '  c.  ei,  t.  a,  *  1 

For  making  and  aetriuK  •  case,  twenty  dollart;  and,  when  Hw 
caae  neoeaaaril;  coDtains  more  tbsD  fitt;  firiioa,  ten  dollcn  la 
addition  thereto. 

For  making  and  eerriofc  amendtDenta  to  a  case,  twenty  dollara. 

Upon  a  motion  for  a  new  trial,  iipoo  a  case,  or  an  appUcatitoi 
for  judgment  upon  a  special  verdict,  the  same  anma  aa  apon  aa 
appeal,  as  prescribed  in  Hubdivision  fourth  of  this  section. 

Upon  an;  other  motton,  or  upon  a  reference  specified  Id  aectiOB 
three  thonaand  two  hundred  and  thirty-six  of  this  act,   to  eadt 

I  arty  to  whom  costs  are  awarded,  a  sum  fixed  by  the  coQrt  ot 
itdge,  not  eiccedinii  ten  dollars,  besides  necessary  diabursMnenta 
tor  printing  and  referee's  fees. 

Where  a  new  trial  is  had.  pursuant  to  an  order  grantjog  lite 
same,  or  an  assessment  of  damagee,  pursuant  to  section  one  hnn- 
dred  and  ninety-four  of  this  act,  is  had,  for  all  proceedlnga  after 
the  granting  of,  and  before  the  new  trial,  or  an  esaeMmeDt  of 
damages,  pursuant  to  section  one  hundred  nlnety-foar  of  this  act. 
twentj-flve  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calender,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  connty  eoart,  not 
exceeding  five,  at  which  the  canse  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of.  ten   dollars. 

L.  1901.  th.  B2I.    In  eBwt  Sept.  1,  IBOI. 

4.  [Am'a,  1MI3.]  To  either  party,  upon  an  appeal  to  the  so- 
preme  court  from  an  inferior  court,  excepting  npon  an  ap[ieal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York: 
or  upon  an  appeal  to  the  appellate  dtvislon  of  the  supreme  oourt, 
<ir  to  the  supreme  court  from  the  city  court  pf  the  city  at  New 
Vork,  taken  from  an  interlocutorj-  or  final  judgment,  or  from  aa 
order  granting  or  refusiiig  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  mart  or  of  the  city  court  of  the 'city  nf 
Xew  York;  or  upon  on  nppii<«tlon  to  the  appt'llate  diTision  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  npon"  a  -rcrdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  onlered  to  be  heard,  in  the  first  Instance,  at  a  term  of  the 
appellate  diTision  of  the  supreme  court:  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exci>eding  fiye,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  exdnding  the  tenn 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollara. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awnrded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1003,  ri.  SIB.  In  rVeet    Brpt.  1.  1802. 

.').  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 

Before  argument,   thirty  dollars. 

For  argument,  slsty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  caaae  Is  on  the 
calendar,  excluding  the  term  at  which  It  is  argaed,  or  otherwiae 
finally  disposed  of,  ten  dollars. 

Where  a  juilgment  is  affirmed  by  the  court  of  appeals,  the  court 
may.  in  its  discretion,  also  award  damages,  by  way  of  coatm  for 
tiie  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
jiidpmpnt;  or.  where  it  was  rendered  npon  an  appeal,  npon  the 
amount  of  the  original  judgment. 

I'n,   riw..   H  30T  and  31G;   L.   ISOfi.  ch.  MS.    In  Fffect  Brptmbw  1,   IIM, 


c.  21,  t.  3,  >.  1  COSTS.  SS  saa»-ft8 

I  aass.  AdMlttmrnml  slIawmBO*  to  plalnlUI  1b  tore«lmar«, 
p«rMM*B.  etc. 

Where  the  action  is  brought  to  foreclose  b  mortgage  upon  real 
property;  or  for  the  partitioo  of  real  property;  or  to  procure  an 
adjudicatloa  upon  a  will  ur  other  iDRtrumeut  in  writing;  or  to 
compel  the  detenninatioD  of  a  claim  to  real  property;  or  where, 
in  Buy  action,  a  wnrraiit  of  attachmcDt  agaiuHt  prupcrty  baa 
been  issued;  the  plaintiff,  if  a  final  judgment  la  reudored  in  hia 
fBTor.  and  he  tecoTfra  costn,  Is  entitled  to  recover,  in  addition 
to  the  coats  prescribed  in  the  laat  section,  (be  following  per- 
centaiceK,  to  be  estimated  upon  the  amonnt  fonnd  to  be  due  upon 
the  mortgage:  or  the  value  of  the  property  partitioned,  aSected 
by  the  adjudication  upon  the  will  or  other  Instrument,  or  tha 
claim  to  which  is  determined;  or  the  valiie  or  the  property  at- 
tached, not  exceeding  the  sntu  recovered,  or  claimed;  aa  the  caae 

Upon  a  aum.  oot  exceeding  t^ 
Upon  an  additional  sum,  m 

Upon  an  additional  sum,  not  exceeding  one  tbonaand  dollars, 
two  per  centnm. 

Where  such  an  action  is  settled  before  Judgment,  the  plaintiff 
ia  entitled  to  a  pcrcentnge  upon  tbe  amount  paid  or  secured  upon 
the  Bcttlcraent,  at  one-halt  of  those  rates.  In  an  action  to  fore- 
dose  a  mortgage  npon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  s'ei'tion  l(i37  of  this  art,  the 
percentages,  specified  In  this  section,  must  be  computed  upon  the 
whole  Bum,  unpaid  upon  the  mortgage.  But  If  ft  dirccta  the  Rale 
of  a  part  only,  as  prescribed  In  Kcclion  1(538  of  this  act,  they 
must  be  computed  upon  tbe  sum  actually  due;  and  if  tbe  court 
thereafter  grants  an  order,  directing  tbe  nale  of  the  remainder, 
or  a  part  thereof,  tbe  percentaKes  must  be  compnted  upon  the 
■mount  then  due;  but  the  asgregate  Df  the  percentages  shall 
not  exceed  tbe  auin,  which  would  have  been  allowed,  if  the  entire 
■nm  secured  by  tbe  mortgage  bad  been  due,  tfhea  final  Judgment 
was  rendered. 
0>.  Proc..  H  308  ind  son.    Se*  BoK  4B. 

I  SXOa.  lAm'd,  1800.  1898.  1899,  IftOS.]  AddltlOBal  allow- 
mmatt  to  either  »artr  In  dtfllcnlt  caaea,  etc. 

In  an  action  brought  to  forecluse  a  mortgage  upon  real  property 
or  for  tbe  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  an  action). 
or.  except  in  the  first  and  second  judicial  diKtricts,  in  a  special 
proceeding  by  certiorari  to  review  an  asseNHinent  undiT  arliile 
eleren  of  chapter  nine  bundred  and  eight  of  the  laws  of  eigh- 
teen hundred  and  ninety-Mix;  and  the  acts  amending  the  same, 
the  court  may  nlao,  in  its  discretion,  award  to  any  partv  ii  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  e\<'ecdinK 
two  and  one-half  per  centum  upon  the  sum  due,  or  claiuicd  ti> 
be  due  npon  the  mortgage,  nor  the  aggregate  Bum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  In  this  section, 
where  a  defense  hos  been  interposed,  or  in  an  action  for  the 
partition  of  real  property,  a  sura  not  eicccdiue  five  l>er  centum 
npon  the  aum  recovered  or  claimed,  or  the  value  of  the  subject 

Id..  I  SOS;  L.  1896,  cli.  6TI:  L.  IDOS.  cb.  ttl;  L.  ISW,  clu  JOB;  it.  1903,  rb. 
310.    In  cff  ct  Uaj  E.  1S05.    Sw  Rnl«  40. 
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t  aaa*.  AIlOTvaneca  vndcr  tbe  (orcKolaK  aeetiau  Ilaalte4. 

But  all  the  fiuma  awardetl  to  the  plaintiff,  bb  prrsoribed  in 
■ection  3252  of  this  act,  or  to  a  party  or  two  or  more  partie* 
OD  the  BBme  side,  as  preacribed  in  the  laat  sentpnre  of  sertlon 
3251  of  this  act,  and  JQ  subdivision  seoond  of  the  last  section, 
caouot  exceed,  ia  the  aggregate,  two  thonsand  dolinra. 

I  aaOB.  (AD'd,  IBOS.}     Caatm  npon  adjonrnnemt  ot  trial. 

Where  an  applicatiOD  is  maili*  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  tu  the  adverse  party  of  a  suoi  not 
cxceediuK  tea  dullara,  or.  in  the  vity  court  of  the  city  of  New- 
York,  a  aum  not  eiceedioK  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disburaements,  already  made  or 
iDCurred,  which  ate  rendered  ineflfKctual  by  the  adjournment,  may 
be  required,  as  a  condition  of  srnnting  the  adjournment. 

Id.,  f  S14:  L.  IfiOa.  cb.  SIT.  psit  ot  |  4;  L.  ISSG.  cb.  0M. 

I  3256.  [Am'd,  18911.]  Dlnbaneineiits  to  be  Ineladed  !■ 
Mil  of  coats. 

A  party  to  whom  costs  are  awarded  in  an  action  la  entitled 
to  include  in  his  bill  of  costs  his  necessary  diaburacmenls  as  fol- 
Jows:  The  legal  fees  of  witnesses  aud  of  referees  and  othi^r  offi- 
cers; the  reasonablu  compeuKation  of  commissioners  taking  de- 
SDsltious;  the  legal  fees  for  publicatiou  where  publication  is 
irected  pursuant  to  law;  the  legal  tees  paid  for  a  certified  oopy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  bearing,  -n-ben  required  by  a  rule  ot 
the  court;  prospective  charges  for  the  eipenHes  of  entering  and 
docketing  the  judgment;  and  the  shcrifTs  fees  for  receiving  and 
tetuniiuK  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  Br« 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searchca  affecting  property,  situate  In 
any  county  !n  which  the  office  of  county  clerk  or  register  is  a 
salaried  one.  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  orgaiilxcd  and  doing  business  noder 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceediugs  in  which  ofBcial  searches  may  be  nacd,  in  place  of  and 
with  the  same  legal  effect  an  snch  official  searchefi,  and  th« 
expenses  of  searches  so  mude  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  offlcial  searches. 

W..  I  sn,  .ni-d:  U    1«I3.  ch.   S3I. 

I  3XKT.  Inerraacd  daBiaces  not  to  earrr  Inoreiued  eosta. 

A  plaintiff,  who  recovera  double  or  otber  Increased  dnmageii, 
does  not  thereby  become  entitled  to  more  than  single  coats;  ex- 
cept where  it  is  otherwise  specialty  prescribed  by  law. 
3  R.  B.  «ie,  I  as  (2  aim.  a4D>. 

I  S8BS.  "WheB  defeadant  entitled  Id  iBereaaed  eoata. 

In  either  of  the  following  cases,  s  defendant,  in  whose  faror 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel:  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ.  Is  entitled  to  recover  the  costs,  prescribed 
m   aectTon   3251   of  this   act.   and.   in   addition   thereto,   oik«-half 
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1.  Where  the  defen^sot  In  or  was  a  pablic  officer,  appointed 
or  elet^ted  under  the  autboritf  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
offlcer;  and  'the  action  or  special  proceeding  was  brought  b;^ 
reason  of  an  act,  done  by  him  by  viHue  of  his  office,  or  an  alleged 
omiasion  by  bim,  to  do  an  act,  vbich  it  was  his  offleial  duty  to 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
poTBOD.  or  in  his  aid  or  aaaistance,  touching  the  duties  of  the 
offlce  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  malting  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
fon.   specified   herein,   unites   in   his   answer   with   a   peraon   not 
entitled  to  such  additional  costs. 
3  K.  B.  ais,  t  2*. 

I  825&-  iBcreKBed  dlabarBmcDta   not  allo'vred. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  diaburuemenls:  and  an  officer,  wituess.  or  juror,  is  not  enti- 
tled to  an;  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  aerrices. 
Id.,  I  »  un'd. 

I  S20O.  Cumtrn  Bpoii  n  BettleaBeBt. 

Where  an  action,  specified  in  section  3228  of  this  act.  Is  settled 
before  judgment,   no  greater  sum   shall   be  demanded   as   costs, 
tban  at  the  rates  prescribed  by  section  3251  ot  ttiis  act.. 
Co.  Phk..  I  sae. 

I  S8S1.  Tkla    «rt)ele    not    to   afleot    apeclal    prevlBloiiB    ot 

This  article  does  not  aSect  any  proriaion  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otherwise  then  as  prescribed  ia  this 
article. 

9*X 
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flae.  KWa.  Oorti;  bow  t«ed.      AUowtnna,  ate;  bsw  coaimtcd. 

SIM:  BeluattoD. 

33«a.  BeTlew  of   Uutlon. 

aase.  dqit  of  uiina  vmnr. 

aatn.  AlMtTlt  mp«:Uii<  dlrtranemenli. 
I  S3«2.   OoatB)   bow  taxed.   AllowncM,   ete,|   haw    w 
pvlcd. 

Coats  must  be  taxed  by  the  clerk,  upon  the  application  of  tbe 
partf  entitled  tbereto:  except  tbat  the  court  may  direct,  that 
mterlociitorr  costs,  or  costs  in  a  special  proceediUK,  be  taxed  bj 
a  Judge.  The  cbrk  miiBt  Insert,  In  the  judgmeot  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  cost* 
are  in  the  discretion  of  the  court,  the  report  or  decirion,  or  the 
direction  of  the  court  lor  final  judgment,  upon  a  defanit,  or 
after  a  Jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  aliovrance,  specified  in  section  32S2  ol  thk 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  bat  the 
Talue  of  property,  regnired  to  be  ascertained  for  that  minioae, 
mnst  be  ascertained  by  the  court,  nnlesa  it  has  been  fixed  tr 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whira 
the  final  Judgment  U  entered;  exceat  that,  in  case  Of  actnal  par- 
tition, it  must  be  determiaed  by  the  commlsaioDen. 

Od.    Proe..  part  of   ||   B11    ud  SOa. 
I  SSOa.  Katiee  of  taxatlaa. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  tor  mch  ad- 
Terse  party,  nho  hns  Appeared,  and  is  interested  In  redacins  the 
amount  thereof.  Notice  of  taxation  must  be  serred,  not  Icoa 
thait  five  days  before  tbe  taxation:  unless  the  attorneys,  serriiiK 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  tbe  costs  are  to  be  taxed:  in  which  ««ae, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  coati^ 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  l)e  served  with  the  notice  of  taxation. 

Id.,  I  Sll. 

I  8S««.  Rctazallan. 

Costs  may  also  be  taxed  without  notice.  Bnt  wberp 
they  are  so  taxed,  notice  of  retaxation  thereof  mnat  Imme- 
diately afterwards  bo  given  as  prescrilied  in  the  last  •ectloii. 
by  the  pnrty  at  whose  instance  they  were  taxed;  in  defknlt 
whereof,  tbe  court  miiflt,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retniation,  with  costs  of  the  motion,  to  be 
paid  by  the  iiarty  in  default.  The  court  may,  in  Ita  discretioti. 
upon  the  apsliontion  of  a  party  interested,  direct  a  retaxation  of 
costs  at  an;  time.  Any  sum.  deducted  upon  a  retaxation,  must 
be  credited  upon  tbe  execution,  or  other  mandate  isaaed  to  en- 
force the  Judgment 

I  SSBB.  H«vleiT  ot  taaatloa. 

A  taxation  or  n  retaxation  may  t>e  reviewed  liy  tbe  conrt.  npoa 
B   motiun   for   a   new   taxation.     The  order,   made   npon   sach   a 
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motion,  may  allow  or  disallow  nt>;  item,  objected  to  before  tlie 
taxing  officer,  ia  wfaich  case,  it  has  the  effect  of  a  new  taxatton; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing  the  grounds  or  the  proof,  upon  which  tlte  item  may  be  aiUowed 
or  disallowed   by  him. 

I  action  or  a  special 

-pposed,  or  not,  exam- 

.. .0  biui  for  taiatioD:  must  satisfy  nimself 

that  all  the  items  allowed  by  him  ore  oorrect  and  legal;  and 
mnst  strike  out  all  charges  for  fees,  other  than  the  proepectlTe 
charges  ezpreasly  allowed  by  law,  where  it  does  not  appear  that 
the  serrlceB,  for  which  tbey  are  charged,   were  necessarily  per> 

9  B.   a.   OU,    I  D   (3  BOB.   BTZ). 

I  SaeT.  ASdBTlt  revpcetlBc  dlHbBracmentB. 

A  charge,  for  the  attendance  of  a  witoesa,  cannot  be  allowed 
without  an  afGdavit.  stating  the  auniber  of  days  of  bis  actnal 
attendance;  and,  if  travel  fees  are  charged,  tbe  distauce  for 
wblch  ihey  are  allowed.  A  charge,  for  a  cop;  of  a  document 
or  paper,  cannot  be  allowed,  without  nn  affidavit,  stating  that 
it  waa  actually  and  necessarily  used,  or  was  necessarily  obtained 
'  for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  nulesB  It  Is  vetiGed  by  affidavit,  and  appears 
to  have  been  neceoaarlly  incnrred,  and  to  be  reasonable  In  amount. 
U.,  I  li  Oo.  Proc,  part  of  |  Ul. 
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TITLBIIX. 

Soonrityfor  costs. 

I.  83SB.  Wbu  defendant  mu  raqaln  teaiUj  tat  tM 
BSm  Tli*  li 


If  iDd  acaUiM  >z«!itiira,  ■ 

am.  RMBUItc*  of  uDdanAtna.  - 

83T«.  Notice  of  eiiwpifcn;   Id.  at  laMUathu 

■tIS.  jHUAcmtloB  ol  mnUta.      AUoiraaG*  M — 

■STS.  Ortu   to  Kin  widlttoul  ■eraiitr.    Pi«e«*dlD(i. 
■an,  EllKt  of  failure  to  ober  order  to  (Itb  McnrltT- 
8278.  LlahOltT  of  attomcj  for  coiU  In  certain  actions 
■3TB.  TUa  title  apiiUea  to  ipecUl  ptocMdUca. 

1  Saea.  [Am>«,  ISSl,  ISOd.]  Wlten  dercBdant  may  rcqnln 
■FCBrltr  (or  castB. 

The  deftudant,  in  an  action  bronKbt  in  a  court  of  record,  ma; 
ri^uire  security  for  coHts  to  be  Kiveu,  an  prescribed  In  this  title, 
where  tbe  plaintiSf  was,  when  the  actioD  was  commeuced,  eilber 

1.  A  person  residing  without  the  state;  of*  if  tlie  action  is 
bronght  in  a  tonntj  court,  except  in  tbe  connties  of  Kings. 
Queens  and  Richmond,  or  in  tbe  city  court  of  the  city  of  New 
York,  the  city  court  of  Yonkers,  or  the  justice's  court  of  the  city 
of  Albany,  residing  without  tbe  city  or  county,  as  the  case  luay 
be.  wherein  the  court  is  located;   or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  eiecatlon  for  a  crime:  or 

4.  The  ofiicial  assignee  of  a  person  so  impi^soned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; wher^  tbe  action  is  brought  upon  a  cause  of  action,  aruing 
before  tbe  assienmenl.  the  appointment  of  the  traatee,  or  the 
adjudication  in  bankruptcy. 

2  R.  a.  R20,  I  1  (Z  Bdm.  B44);  L.  IBBl,  ck.  ITO;  Li,  IMM,  eh.  BM.  Is  effert 
Sept.  1,  1904, 

f  Saes.  Id.|  after  aotlOB  oommeaacd. 

The  defendant,  in  a  like  action,  may  require  security  for  co«tt 
to  l>e  given,  nhere,  alter  the  commencement  at  the  action,  xhm 
plaintiff  either 

1.  Ceaaea  to  be  a  resident  of  the  State;  or,  where  me  action 
la  bronght  in  either  of  the  local  courts  specified  in  anbdiyiuoB 
first  of  the  last  section,  ceases  to  be  a  resident  of  tbe  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located:  or 

2.  la  adjudicated  a  bankrupt,  or  diacharged  from  hta  debts,  IX 
exonerated  from  imprtsonment,  parsuaut  to  a  law  of  the  State, 
or  of  the  United  Swtes;  ot 

3.  Is  sentenced  to  the  State  prison,  for  a  term  leia  tkan  tor  lUe. 


I  saro.  Tlic  iBst  two  seelloBa  QDallded. 

In  a  case  specified  in  either  ot  the  last  two  sections.  It  ther* 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  securitr 
for  costs  to  be  glTcn,  nnleaa  be  is  entitled  to  reqtiire  it  •!  •!)  tM. 
pi»iiiti«. 
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1  3S72.  Id.)  IM  aoUona  by  and  acalBit  •zesmtora,  ate. 

In  BQ  action  by  or  against  an  executor  or  adminiitrator,  In  hli 
representative  capacity,  or  the  trustee  of  an  exaresB  trust,  or  a 

eraos  eipressl;  autlioriied  b;  Btatute  to  sne,  or  tQ  be  aued;  or 
an  official  assiKueo,!  the  assignee  of  a  receiver,  or  tbe  com- 
mittee  of   a    person    Judicial);    declared   to    be    incompetent   to 
tnanaee  his  Riaire:  the  court  may,  in  its  discretion,  reqaire  the 
plaintiff  to  give  security  for   costs. 
Co.  Pkm.,  part  of  i  31T;  L.  1S74,  cb.  44S,  i  D. 

1,3272.  Order  to  kItc  Beonrltr. 

Where  security  (or  costs  is  required  to  b«  given,  the  court  in 
ivliich  tbe  action  is  pending,  or,  exc^t  In  a  case  specified  in  the 
laat  section,  a  judge  thereof,  upon  doe  proof,  by  affidavit,  of  the 
facta,  must  make  an  order  requirlnii  the  plaintiff,  ^thin  a  time 
specified,  eitlier  to  pay  into  court,  tlie  sum  of  two  hundred  and 
Qfly  dollars,  to  be  applied  to  the  payment  of  tlie  costs.  If  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk 
nn  andertaking,  and  to  serve  a  n'rltten  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  rll  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate tbe  order,  nntil  the  payment  or  flting,  and  notice  thereof, 
and  also,  if  an  undertaking  Is  given,  the  allowance  of  the  same. 

2  R.  8.  020,  pkR  of  I  3   {2  Edm.  M4). 

I  8378.  HeQiilsltea  of  nndertnliliiB. 

The  nndertaking,  spociHed  in  tbe  last  section,  must  be  executed 
to  tbe  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  thef  will  pay,  upon  demand,  to  tbe  defendant,  all 
costs  which  may  be  awarded  to  bim  in  the  action,  not  eiceedins 
specified  in  the  undertaking,  which  must  be  at  least,  two 


I  S274.  Hvtlcs  of  cseeptlOB;  Id.  of  laattacstloB. 

Witbin  ten  days  after  service  of  the  notice  of  filing  the  nnder- 
taking,  the  defendant  may  serve  upon  the  plaintiff's  attornejr 
a  notice  that  he  excepts  to  the  soretlea  therein.  Within  ten  days 
after  service  of  such  a  notice,  tbe  plaintiff  must  aerre,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  t>e  not  lesa  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 
Id.,  H  B  tmil  «.  iin>'d. 

I  S97B.  JaatlSeatloa  of  anretle*.  AlIovraDoe  of  «ader- 
talclas. 

Section  580  of  this  act  applies  to  the  justification  of  the  mre- 
tiea.  Where  tbe  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any,  to  the  undertaking.  Indorse  his 
allowance  thereon,  and  canse  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  nn- 
dertaklng  ia  deemed  allowed,  and  must  be  ludoraed  and  filed  iB 
Hke  manner. 
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I  swn.  lAm'A,  1801.1  Or««r  ta  alve  addltlowa  •c«mrltr< 
Proeaedlnss, 

At  any  time  after  the  Bllowance  of  bd  umlerttikiiigj^Ten  por- 
BUBDt  to  snch  an  order,  or  as  prescribed  Id  section  32i8  of  tbn 
act,  or  after  notice  of  the  payment  into  court  made  punuant  to 
such  an  order,  the  court,  or  a  Judge  thereof,  upon  satisfactofT 
proof,  b;  affidavit,  that  the  sum  specified  In  the  DcdertabinK, 
or  the  amount  of  such  payment,  Is  insufficient;  or  that  one  or 
more  of  the  Huietiea  have  died,  or  become  insolTent,  or  that  bis 
or  their  circumstances  hare  become  bo  precarioos  that  ttaer«  ii 
reaaou  to  apprehend  that  the  undertaking-  la  insnffieieat  for<tbe 
security  of  the  defendant;  must  make  an  order  requiring  tbe 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
piiyment  into  court.  The  last  four  sections  apply  to  sncb  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  puranant 
thereto, 

1  32T7.  Effect  of  fallnre  to  obey  order  to  slve  ■e«Brltr. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  aa  pre- 
scribed in  this  title,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  aucn  au  order,  the  defendant  la  entitled 
to  a  judgment  diiroissing  tbe  complaint,  and  in  bis  favor  fgc 
coBtH.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  B.  B.  eso,  I  *,  ini'd:  u  istb,  eb.  WW. 

I  3X7S.  LlaMIItT  of  Mttantr,  for  costs  In  oertiUa  asttoaa, 

Where  a  defendant  is  entitled  to  require  security  for  costs,  ai 
prescribed  in  section  S26S  of  this  act,  the  plaintlTs  attorney  is 
liable  for  tbe  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  Is  given,  as  prescribed  In  this  title. 
Tbe  plaintiff's  attorney  may  relieve  himself  from  that  liabilitr, 
although  the  defendant  ma^  not  require  security  for  costa  to  be 

■""  "■--  --J  -he  allowance  of  an  undertaking, 

aa  prescribed  in  section  Xi72  of 
thia  act. 

Id.,  II  T  am  a, 

I  SaT».  This  title  *»vliea  to  aveeUil  vroeeedlasa. 

The  foregoing  sections  of  this  title  apply  to  a  special  i 

ing  instituted  In  a  court  of  record,  in  lllie  manner  aa  to  au  ai^tioa; 
tor  which  purpose,  the  prosecuting  party,  other  than  the  peo^l^ 
or,  where  the  apeclal  proceeding  Is  Instituted  in  the  name  of  tWe 
people  upon  tbe  relation  of  a  private  corporation  or  Indlvldiwl 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  m^l^ 
fendaut 
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I'lTijE  IV. 

(}es«ral  proriaioiu  relating  to  fe«a. 


S2Si;  [IMpHled.] 
SSan.  Ceruln  nrnc 
3SWI,  QeiMnl  priT 
3SST.  Fen  of  nrl 
S28S.  Partlci.   itt. 


i.  CoioptrDllei 


«t]i^po«uaE 


I  saso,  TakJas  feu  not  preherlfeed  br  law,  proklblted. 

Each  clerk  of  a  court  miut  perform  bU  the  duties  reQttired  of 
him,  in  the  course  and  practice  of  the  court,  without  fee  or  re- 
ward, except  as  eipresaly  prescribed  by  law.  Bach  public  officer, 
(tpon  whom  a  dut;  is  eipresalj  imoosed  hj  Ian,  must  execute 
the  same  without  fee  or  reward,  eicept  where  a  fee  or  other 
compenaation  therefor  la  expresBly  allowed  by  law.  An  officer  or 
Otller  person,  to  whom  a  fee  or  other  compensation  la  allowed  by 
law,  (or  any  aerTicc,  shall  not  charge  or  receive  a  greater  fee 
or  reward,  (or  that  (ervice,  than  Is  so  allowed, 

L.  1840.  cb,  sse.  I  e:  s  R.  s.  tn,  I  K  (2  Bam.  tm. 

I  SaSl.  H.|  tor  servleeB  not  readeped,  ezaevt,  •(•. 

An  officer,  or  other  person,  shall  not  demand  or  receive  any  fee 
or  compenaatioQ,  allowed  to  him  by  law  for  any  aervice,  unless 
the  service  was  actually  rendered  by  him;  except  that  an  officer 
iBay  demand  in  advance  his  fee,  where  he  is,  by  law,  expressly  di- 
rected or  permitted  to  require  payment  thereof,  before  rendering 
the  service, 

3  B.  8.  no.  t  B  &  Edm.  STO). 

I  SBSa.  Peaaltr  for  extortlOB. 

An  officer  or  other  person,  who  violates  either  of  the  provisions 
contained  in  the  Inst  two  sections,  is  llnhle.  In  addition  to  the 
punishment  preecrfbed  by  law  for  the  ^ninal  offence,  to  an  ac- 
tion in  behalf  of  the  person  aggrieved,  in  which  the  plaintiff  Is 
entitled  to  treble  damages. 

M.,    Hurt    0(    I    T. 

I  SS88.  Olcrk  «f  conrt  of  apycala  to  B«a*aBt  tor  and  paT 
OTor  tc«B. 

Tbe  clwk  of  the  court  of  appeals  must,  within  ten  days  after 
the  flrst  day  of  January,  and  after  the  first  day  of  July,  in  each 
year,  render  to  the  comptroller  an  accurate  account,  under  oath, 
of  all  fees  received  by  him  for  his  officinl  services,  since  the  last 
dcconnt  was  rendered;  and  must  pay  the  aame  into  tbe  treaanrf 
Of  tiie  Slate. 

■ubMltatsd  for  L.  ISM,  cb.  377,  1  T. 

I  US*.  (Sepealed  Jan.  1,  ISM:  L.  189S,  ch.  940,] 
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I  328B,  CrrtBln  eoantr  clerk*  and  resIatcrB  moat  Bcooaai 

Except  as  otherwise  specially  preecribod  by  law,  each  countj 
clerk  or  reglBter,  who  rccelvei  a  Bnlary,  muat  Bceount  for,  nnder 
oatb,  and  pay  to  the  treasurer  ot  his  county,  in  the  msniitfr  pre- 
eciibed  by  law,  all  fees,  {lerquialtes,  and  emolumentB,  received 
by  him,  tor  his  official  Bervices. 

L.  1S4T,  A.  483,  I  Ij  L.  ISSl,  cb.  14. 

)  SS86>  Uen«iKl  pmlsloBa  mm  to  f««>>  vtOq  (a  be  aAoavateA 

lOF. 

Where  a  public  officer  is  required,  by  law,  to  kee[i  an  accoant 
of,  or  to  pay  over,  the  fees  or  other  monoyB,  received  by  him 
for  official  servicet,  he  must  ioeludo  therein  all  sums,  received 
by  him,  to  which  he  was  entitled,  by  reaaon  of  any  act,  pet' 
formed  by  htm  In  bis  official  cHpaeity;  whether  the  act  did  or  did 
not  pertain  to  his  office,  or  to  the  buainesB  thereof. 

K  1S4T,  cb.  XTT,  i  11  (4  Edm.  EW)< 

1  S9ST.  [Am'd,  ISSB.I  F-cea  of  ««rtalB  oAcera  to  b«  t«ze4 
■  poB  d^mniid. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees  by 
virtue  of  hia  office;  and  each  sheriS  or  euroucr,  who.  upon  tbe 
collection  of  an  execution,  or  the  seltteuient,  either  before  or 
after  judf-ment,  of  an  action  or  a  Bpocinl  proceeding,  claims  any 
fees,  which  have  not  been  taxed;  muat.  upon  the  written  demand 
of  Uie  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  pdHon  making  the  de- 
mand, by  a  Justice  of  the  supreme  court,  or  the  county  jnd|K. 
After  such  a  demand  is  made,  the  officer  cannot  collect  bia  tees,' 
notii  they  have  been  so  taxed. 

a  R.  8.  tC2.  H  1  and  3  (2  Bdm.  «n):  i..  ISU.  cb.  liT.  i)  1  ■»!  s  (4  nun. 

«nh  u  isefi.  cti.  au. 

I  S288.  Purtlea,  aKonerai  etc,  wben  BOt  sllovred  r*ea. 

A  party  t"  an  action  or  a  special  proceedinK  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  bis  own  befaalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  In  fntoreat, 
with  him;  and  an  attbruey  or  counsel,  in  an  action  or  medal 
proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witneaa 
thereta,  in  behalf  of  his  client. 

Sh  2  R.  S.  «ei,  I  U  (1  Bdm.  6T1>. 

g  8289.  Ho  tee  for  aamlalBlcrlns  eert^la  oSoUil  oalhs. 

An  officer  is  not  entitled  to  a  fee,  for  administei^ng  the  oath 
of  office  lo  a  member  ot  the  leKisIature,  to  any  military  officer,  to 
an  inapecloT  of  eleetion,  clerk  ot  the  poll,  or  any  town  officer:  or 
to  more  than  ten  cents,  for  administering  an  official  oath  to  any 
other  officer. 

M..   I   17. 

I  S3fH>.  CertalB  aeBrehei  to  be  VBtnltona. 

Bach  of  the  following  officer^  to  wit:  the  secretary  ^f  State, 
the  comptroller,  the  treasurer,  the  attorn ey-gcnerat.  and  the  State 
engineer  and  aiirvpyor.  mny  require  search  to  be  made,  in  the 
office  of  either  of  the  others,  or  of  a  county  clerk,  or  of  the  clerk 
of  a  court  of  record,  for  any  record,  document,  or  paper,  whera 
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he  deems  it  neccMary  for  the  discharge  of  his  official  dutieB,  aod 

a  copy  thereof  or  extracts  .therefrom,  to  be  mnde  and  officiallr 

certified  or  exemplified,  wltliout  the  payment  «f  any  fee  or  charge. 

3  B.  B.  eni,  I  a. 

I  3X01.  oae*r,  do.,  m«t  ekars*  fc*  paid  for  oMb,  ■•■t* 

Where  an  officer  or  other  person  is  required,  in  the  course  of 
a  dnty  imposed  upon  him  by  Ibtc,  to  tflke  an  onth,  to  ackuonledge 
i^ause  an  instrnmeat  to  be  filed  or  recorded,  or 

._  ,-,-r  to  another  officer,  he  is  entitled,  In  addition 

to  the  fees,  or  other  compensation  for  the  servioe,  preBcribed  by 
law,  to  the  fees  neceBsanly  paid  by  him,  to  the  officer  who  ad- 
minutered  the  oath,  or  took  the  ecknon'ledKment.  or  filed  or  re- 
(Kirded  the  iuBtrument;  and  to  the  expense  Df  transmitting  the 
paper,  including  postage,  where  the  traDBmisaiou  is  lawfully  made 
through  the  post-offlce. 

I  928aL  Id.1  Ills  fees,  «tc.,  to  be  pKld  before  reQnlred  to 

Kach  proviaioD  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  (or  the  benefit  of 
R  party,  is  to  be  coDstrued  as  requiring  the  transmlBsion  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fee*  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
Kped&ed  In  the  last  section, 
u  isre,  eh.  Ma,  I  12. 

I  sass.  PtotIbIod  Trttere  printers  la  oonaty  refas*  to 
VskUsb. 

It  the  proprietor  of  each  newspaper,  published  In  a  dty  or 
connty,  in  wnlch  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lish^ In  the  newspaper,  printed  at  Albany,  in  nhlch  legal  no- 
tii^ea  ere  required  b^  law  to  be  published.  If  It  Is  required  by 
law  to  be  puUished  in  that  newspaper,  and  also  In  another  news- 
paper  published  In  a  city  or  counV.  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
■M>  prescribed,  it  may  be  published  in  the  newsDaper,  published 
Dearest  to  the  place,  where  a  person  U  required  to  appear,  or 
where  an  act  is  to  be  done,  pursusnt  thereto,  the  proprietor  of 
which  will  publish  the  same,  (or  thone  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  If  it  was  made  in  the 
city  or  connty,  where  the  publication  thereof  is  bo  required  by 

3  R.  8.  BM,  H  M  iDd  4T  (2  Edm.  4BT). 

I  SSM.  AfldaTlt  of  r^tnmml  to  pobllah,  ete. 

Wtiere  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  In  the  city  or  county  where  it  U  otherwise  re- 
quired by  law  to  be  mnde,  the  amdavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  stntement. 
to  tbe  effect  that  an  aoplication  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  pablisheil  In  the  city  or  connty;  that  the  amount  of 


g  8200  FEES;  GENERAL  PROVISIONS.  e  91, 1 4 

the  legsl  fees  for  auch  publication  waa  at  the  same  time  teodered; 
and  that  the  application  waa  r^fDaed.    Such  an  affidavit  ia  pi^ 
■umjiUTe  evidence  of  the  facta  atated  therein. 
1  a.  s.  (MS,  I  4». 

I  8S8B.  Comptroltav  to  andlt  vartaln  BlULrKca. 

Where  the  fees  or  other  ebarges  of  nn  officer  are  chargeable 
to  the  State,  ther  must  be  aodited  by  the  comptroller,  and  paid 
on  hia  warrant,  except  as  otherwise  specially  preacribed  by  law. 

a  B.  S.  ou,  I  18  d  Um.  ni). 
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TTTLE  V. 
Suina  allowed  as  fee*. 

.ilH  et  ml  pTopc 


UfttUrftllCAtlOTL 

-Ill/ 

clerkK. 


berUb  ud  e 

owaow  to  (TiDd  uid  Idal  Juoia. 


.ft.  Id.:  on  depoiLtlaa  to  ba  n«ed  In  loollicr  rtite. 


IB.  Id.;  iaron'  reas. 
rr.  la.i  irlIne*Ha-  r*«i. 

<B.  Id.;   fHi  to  b«  jHld  before  HrrlHi  nDdend. 
M.  Id.;  bT  wbom  teei  to  be  paid. 
-  JO.  Gartaln  aiieclal  pnirlilon*  einpttd  tnm  Uili  tUla. 

BU3.  TUa  tlUa  appUei  to  dTtl  caae*  oolr- 

S  aSM.  [Ani'd,  18BS.1   It«fer«e'a  feM  cenemllr- 

A  refeKe,  In  an  action  or  a  special  proceeding  brought  is  a 
conrt  of  record,  or  In  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seTentPen  of  tbia  an,  is  entitled  to 
ten  dollars  for  each  day  spent  !□  the  bUBiness  of  the  reference; 
unless  at  or  before  the  commeDcement  of  the  trial  or  hearing, 
a  different  rate  of  compeaaation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifeBted  by  aa  entry  in  the  minutes  of  the  referee,  or  other- 
iffiae  in  writing,  or  a  smaller  compenaatlon  is  Szed  by  the  court 
or  Judge  in  the  order  appointing  him. 

On.  Pmc.,  I  BU,  am'd.    la  effaet  Kareb  11,  ISes.    L.  IBM,  cb.  SO. 

f  8SBT.  [Aia'A,  ISIUt.]    Id.)  Bpon  aales  of  real  prop«Et7. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
ta  a  jodginent  in  an  action,  are  the  same  as  those  ailoned  to  the 
sheriff,  and  he  is  allowed  the  same  divbarafments  aa  the  sheriff. 
■Where  a  referee  is  required  to  tslte  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-hall  of  uie  (xmrnissions  upon  the  amoupt  so  secqred 
Ml 


AMOUNT  OF  FEES.  c.ai,t.5 

distributed  or  applied,  ellowed  b;  law  to  _..   .  _ 
istrator  lor  rei'eiviug   and   paring  out  money.  ..    . 

shall  not  be  allowed  to  bim  upon  a  Buui  bidden  b;  a  parlj,  and 
applied  upon  the  partj'B  demand,  as  fiied  by  the  judgment,  witb- 
ODt  being  paid  to  the  referee,  except  to  tbc  amount  of  ten  doHu*. 
And  a  referee's  compensation,  inctudiog  conimiBeions,  cannot, 
where  the  snle  is  uuder  a  judgment  in  an  aetion  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  aniens  the  property  sold  for  ten 
thousand  dollars  or  upwarda,  in  which  event  tne  referee  inaj  n- 
ceivc  such  additional  compensation  as  to  the  court  toa;  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 
L.  ISAS.  ch.  STS.  i  4,  tiD'di  and  tet,  Co.  Pioc.,  J  300,  'la'di   U  UTU.  ctt. 


L 


I  328S,  Peea  for  oatliB  and  aekaowledflinaeata. 

Any  officer,  authorized  to  perform  the  services  specified  in  thli 
section,  and  to  receive  (eea  therefor,  is  entitled  to  the  following 

1.  For  adminiBtering  an  oath  or  affii'mntlon,  and  certiryins  the 
aame  when  required,  except  where  another  fee  is  apeciallr  pte- 
Bcribed  bj  statute,  twelve  cents. 

2.  For  tailing  and  certifying  the  acknowledBment  or  proof  o( 
the  ezecDiion  of  n  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  person,  twelve  cents;  for  aweerins 
each  witness  thereto,  six  cents. 

a  R.  S.  637.  I  28  (3  Edm.  e&8):  li.  ISiT,  ch.  eS8  H  Xdm.  BKQ;  U  IMO, 
ch.   2SS.    I   2   (S  Edm.    BOaj. 

I  aaSO.  Ssrvcr*"*  >•■'  eammlBBlonera*  feea  ta  K«tleB  («r 
jmrtltloix  or  doivc7j  cto>  < 

A  surveyor,  employed  as  prescribed   by  law,  in  an  actioo  for 

tartitlon  or  dower,  or  to  determine  dower^  is  entitled  to  five  dol- 
irs  for  each  day,  actuall;  and  necessarily  occupied  in  sarrey- 
ing,  laying  out,  marking,  or  mapping  land  therelu.  Each  assiat- 
ent,  Ko  employed,  is  entitled  to  tvvo  dollars  for  each  day,  actually 
and  necessarily  occupied  In  serving  under  the  evrveyot'a  dirt^ction. 
Each   commissioner,   appointed   as   prescribed    by    law.   to   iiMibe 

SartltloD  or  admeasure  dower,  is  entitled  to  five  dttllata  toe  eack 
ny's  actual  and  necessary  service. 
3  &.  B.  S13.  It  S4  (Dd  as  (3  Bdm.  662),  am'd. 

I  suOO.  Feea  of  th«  clerk  at  the  eoart  sf  appealB. 

The  clerk  of  the  conn  of  anneals  is  entitled,  for  the  service* 

specified  in  this  spcfion,  to  the  following  fees: 

For  hling  a  notice  of  appeal  to  that  court,  and  all  the  paper* 
transmitted  therewith,  fifty  cents. 

For  filing  niiy  other  paiier,  ten  cents. 

For  drawing  .an  order,  twenty  cents  for  each  folio. 

For  entering  nn  order,  twenty  centa;  and  for  each  folio  more 

For  drawing  a  judtrment.  twenty-five  ceuta;  and  for  each  folio 
.more  than  two.  ten  cenlH, 

For  entering  a  judgiucnt,  twenty-five  cenla;  and  for  each  folto 
ore  than  two,  ten  cents. 
For  a 
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Fur  enKTORSing  fl  remittitur,  ten  cpnla  fi>r  mch  ta\in. 
For  a  certiUcatt?,  other  thnn  that  b.  paper,   for  the  copying  ol 

t'hieb  he  is  eutitlpd  to  a  fee.  ia  a  coiiy.  tweatj-Rys  cecta. 
For  sealiag  aoj  paper,  when  required,  fifty  cents. 
3  B.  &  SS3,  I  3  (It  Bdm.  MS>;  L.  1B4T.  th.  in,  ]  T. 


}  3801.  tAn'd.  1800.]  Clerk'H  feen  ■■  cItiI  aatloas  mrm~ 
trttllT- 

Except  OB  otherwise  prescribed  In  the  next  section,  each  clerk 
of  the  conrt  of  rtcord  U  entitled  for  hla  scrTiccs  in  an  action  or  a 
specinl  proceeding,  brought  in  or  transferred  to  the  court  of  which 
be  is  clerk,  to  the  rollowing  fees: 

Upon  Ibe  trial  of  the  oelion.  or  tlic  hearing,  upon  the  merits,  of 
the  special  pron^dinr,  From  the  party  brlnginK  it  on.  one  dollar. 

For  entering  finnl  jodgment  In  the  action,  or  entering  «  &nal 
order  in  the  spednl  proceeding,  including  the  filing  of  tbe  jiidg- 
inent-roll,  and  a  copy  of  the  judgment  to  insert  therein,  flfly 
oenU:  and  ten  cents  In  addition  for  each  folio  exceeding  ten, 
rontniued  in  tbe  order  or  Judgment. 

For  entering  any  otLer  order  or  an  interlocutory  judgment,  ten 
cpnta  for  ench  folio,  exceeding  fiTe, 

For  a  cortiGed  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  napenl  from  a  judgiuent  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  serrice  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a.  judgment,  twel*e 

For  filing  a  transcript  and  docketing  or  re-docketjng  a  Judgment 
thereupon,  six  ccdIk. 

He  IB  not  entitled  to  any  fee,  or  oliier  compensation,  for  any 
other  serTice,  in  nn  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  snbjcct  to  the  limitations 
therein  contained. 

Where  the  allomeys  tor  nil  the  nnrties  IntoreHtPd.  other  than 

Krties  in  detauit  or  against  whom  a  jndgment  or  a  final  order  baa 
en  taken,  and  is  not  appealed  from,  ibpolate  in  writing  that 
a  paper  is  a.  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  Ihin  nPt,  the  stipulntloQ  takes  the  place 
of  a  certificate,  as  to  the  parties  ho  stipnlatlng,  and  the  clerk  Is 
not  required  to  eerlify  the  name  or  entitled  to  any  fee  therefor. 

And  the  pnoer  so  proved   by  stipulation  shall   be  received  by 
tbe  clerks  of  all  the  courts  and  by  tbe  courts  and  shall  be  nsed 
or  Sled  with  tbe  same  force  and  effect  as  If  certified  by  a  clerk  of 
tbe  conrL 
See  Oa.  Proe..  |  S13;  L.  1S90,  cb.  >12. 

I  3302.  [Am'O,  ISOB.]    The  last  section  anftUfled. 

The  last  section   does  not  a»ply  to  the  clerk  of  a  surrogate's 
court,   of   the  cily   court   of   the  city   of   New-York,   of   the   city 
court  of  Tnnkers,  of  the  justice's  court  of  tbe  dty  of  All>au)'.  or 
of  a  mayor's  or  recorder's  court. 
U  IMS,  eta.  6M. 
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I  8303,  iJIcrk'a  fee*  avail  natarallMtloik. 

The  clerk  of  any  court,  wh[rh  has  jtirisdictlon  to  natnraliM  fn' 
alien,  1b  entitled,  tor  the  servicea  specified  in  this  section,  to  tbe 
' tallow Idk  fees: 

Far  all  HerviceH,  upon  the  filing'  of  ft  declaFstton  of  intention  bf 
an  Hllen  to  become  a  citizen,  including  tbe  oath  or  affirmation. 
the  recording  of  the  same,  aud  a  certificate  thereof  dellTercd  to 
the  alien,  tweotr  cents. 

For  all  serricea  npon  the  admission  of  tKe  alien  to  be  a  citiien. 
Including  the  recordlnK  of  the  papers,  and  a  certlBcd  cop;  of  tbe 
record,  which  mnst  be  deilTered  to  any  person  requiring  it,  fifty 

h.  134T,  th.  12T,  I  1  (t  Earn.  SM).    Sm  mote.  |  3301. 

'       I  SB04.    tAm'd,  1896.]    TecB  of  oonBtr  olcrks  KOentllr- 

A.  Goonty  cletk  La  entitled,  for  tbe  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  spedal 
■tatntorjr  provision,  to  the  lollowlnfr  fees  to  be  paid  in  adTanee: 

For  searching  and  certifying  the  title  to,  and  Incumbrances  upon 
Teal  property,  for  each  year  for  which  the  search  ia  made,  for 
each  name,  and  each  kind  of  coaveyance  or  lien,  five  cents. 

For  a  copy  o(  an  order, .  record,  or  other  paper,  entered  or  filed 
In  his  oSice,  eight  eents  for  each  folio. 

For  fiiine  a  transcript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  net.  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  piirly  at  whose  request  tbe  execution  is  issaed. 
and  tn  tie  collected  by  the  sberiS  in  addition  to  the  sum  due  upuu 
the  judgment.  < 

For  recording  and  Indesinir  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 

For  cnncelUog  such  a  notice,  or  a  notice  filed  in  bis  office,  as 
prescribed  in  section  649  of  this  act,  twenl7-five  cents. 

For  recording  any  inetmment,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-ptece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexirc  a  notice  of  foreclosure  of  a  mortKage 
Mprescribed  in  section  2300  of  this  act,  .twenty-flve  centa. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  asBisnnient  of  a 
Jndtcment.  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
anthorlEed  to  receive  taxes,  twelve  cents. 

For  searchins  for  pnch  a  bond,  six  cents. 

For  entering  satlsfoclion  thereof,  twelve  cents. 

For  sealing  any  naper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  centa. 

For  filing  and  entering  soecificationa  and  all  other  paper*  relat- 
ing to  a  lien  ognlnst  n  vCBs-el,  to-entv-fiTp  cents. 

f'or  filing  any  pnper  reoiiired  by  law  to  be  filed  In  his  office, 
other  f-nn  as  expresnty  provMod  for  in  this  pection.  six  cents. 

Fop  filing  any  pnper  denonited  with  him  for  safe  keeping,  six 
cents:  nnd  fnr  senrchlng  for  such  a  paper,  when  reqnlred,  three 
cents  for  each  paper  necessarily  opened  and  examined. 
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For  n  ccrtlftcntc,  otber  than  that  a.  oaper,  for  the  copying  of 
ivhich  he  IB  eiilitled  to  a  lee,  is  a  copy,  twenty-live  ceuts, 
'         Vor  iiii|uiriii£  iuto,  iJeterminiDg,  aud  certifyiDg  the  ButSciency 
.)f  the  suretk's  of  a.  sheriff,  fifty  cents. 

For  attending  upon  the  canTttSBitig  of  votes,  gifen  at  an  elec- 
tion, two  dollnrs. 

For  drawing  the  neceHsary  cerlificatea  of  the  resnlt  of  the  can- 
Taas,  eighteen  cents  for  each  folia;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notitring"  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  persoD  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  proscribed  by  law,  or  of  a  vacancy  in  an  office  iQ  his  county, 
ten  cents  and  the  necesBary  postage. 

-For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  eipenses,  actually  and  necessarily  Incurred  in 
riving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  In  the  minutM  of  the  county  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recogniEance,  from  any  person  sn- 
tborized  fa  keep  a  ferry,  twenty-five  cents. 

But  a  coDuty  clerk  is  not  entitled  to  any  fee,  under  this  sectiob, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civU 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-offido 

"  R.  R.  asfi,  I  80  (S  Bdm.  PM):!,.  ISM.  rb.  U.  M  <S  Sdm.'sai);  S  R.  S. 
545,  I  3  ^  Bum.  IWI:  L.  ISn,  eta.  4S0,  |  «  (fl  Edm.  exz);  U  I§»S,  i^.  Km 

1  3SOS.  Certain  provision!  not  aSeotMl  tiy  tbe  Inat  sectloD. 

1'he  last  section  does  not  ofEeet  any  special  statutory  nrovision, 
remaining  unrepealed  after  thif  title  takes  effect,  whereby  a  fee. 
different  fruiu  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  New-York,  or  of  the  county  of  Kings,  for  a 
BtTvice  therein  apeeitied. 

L.  1888,  cb.  143,  II  1  tDd  2;  Co.  Proc.,  |  EBB;  L.  I8T4,  ch.  304;  L.  IBOH, 
ch.  TIO;  L  18T1,  cb.  T84. 

I  880S.  Fees  af  reclsler  and  other  clerbB. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
Is  entitled,  for  any  services  specilied  in  the  lost  section  but  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  therein  contained. 

I  S80T.   [Aai>«,  1864,  18ft4.]      SberllTB  fee*. 

A  sheriff  is  entitled,  for  the  services  specified  in  .this  section,  to 
the  following  rees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
<vfnplaint,  or  a  notice  specified  in  section  419  or  section  423  of 
this  KCt;  or  for  Berving  or  cieoiting  an  order  of  arrest,  or  any 
iither  mandate,  for  the  service  or  execution  of  which  no  other 
tec  Is  saeciatty  prescribed  by  Inw,  except  a  subpoena,  one  dollar 
(or  each  person  ^lerved  or  as  to  whom  it  is  executed;  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six  centji  for 
each  mile  travelled,  going  and  returning;  the  travelling  fees  to  he 
oomputed  frrnn  the  court  house  of  the  county;  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
■rlce  or  execnttou.  But  where  two  or  more  ma'-'"*''"  nre  delivered 
9W 
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t(f  a  alierill,  to  be  lerred  upon  or  executed  nKainst  oae  percon, 
flt  one  time,  in  one  action  or  special  prooeeding;  or  where  a  man-  , 
date  is  serred  upon  or  executed  aftninst  two  or  more  persons,  iu 
one  Qction  o^  si)eeial  proceediQ;;,  acd  In  ttie  course  ol^  one  joume?; 
tbe  aheriS  la  r:mitled,  in  all,  to  six  ceuta  only,  for  t»ch  mile 
travelled. 

2.  Far  levying  a.  Trarrant  of  attaebment,  acainst  tbe  propert;  of 
*  defendant,  issued  as  preacribed  in  title  third  of  cUapter  seveuth 
of  tbis  acl,  or  tor  exfcutiug  a  requisition  to  replevy  one  or  more 
cbatteli,  one  dollar;  and,  also,  such  additional  com  pen  Ration,  for 
hlB  trouble  and  expenaes,  in  taking  possession  of  and  prcservins 
th«  properly,  as  the  judg^,  issning  tbe  warrant,  or  in  case  of  o 
replevin,  as  the  court  or  a  judpe  thereof  allows,  aud  tbe  judge  or 
court  may  make  an  order  requiring  the  party  liable  tbeVefor  to 
pay  tbe  same  to  the  sberiS.  For  making  and  filing  a  deaeription 
of  real  property,  or  an  inventory  of  penooal  property  attncheil, 
twenty-five  cents  for  eaeh  folio;  for  each  necessary  copy  thereof, 
twelve  cents  tor  each  folio;  together  with  aueh  compensation  to 
the  appraisers,  as  tbe  judge  Isauing  tbe  warrant  allows,  not  ex- 
ceeding two  dollars  to  eaeb  appraiser,  for  ench  day  actuailr  em- 
ployed. For  advertising,  during  tbe  pendency  of  the  action,  pei^ 
■oual  property  atlachcd,  tbe  same  fees  as  are  allowed  to  a  sheriS 
for  advertising  personal  property  for  snip,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  either  before  or  after  judgment, 
the  sheriff  is  entitled  to  poundage,  upon  tbe  value  of  the  properly 
attached,  not  exceeding  tlie  sum  at  which  tbe  settlement  is  msde. 

8.  For  a  ca;>y,  necessarily  made  by  him,  of  a  Hummona  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  ly 
him,  where  no  fee  therefor  Is  specially  preacrlbed  by  law,  twelve 
cents  for  eoch  folio. 

4.  For  notifjiiig  Jurors  to  attend  a  trial  term  of  n  eonrt  of 
record,  ftfly  centt-  for  eaeh  cause  pineed  upon  the  calendar  for 
trial  by  :i  jury,  to  be  paid  by  the  party  firtt  putting  the  caii^e  on 
the  calciidiir  for  that  ti'rm.  But  the  sheriff  is  not  entitled  tu  nior« 
than  one  dollar  and  fitly  cents  for  cnleudar  fees  in  one  nctlon. 
I'he  clerk  ahall  not  put  a  cause  upon  tbe  calendnr,  for  tri:il  t^  a 
jury,  until  the  (ih*.  specified  in  this  subdivision,  is  paid  to  him.  for 
s  of  the  Hlteriff.    And  where  the  cnnse  is  tried  a' 


(iiient  term,  without  a  new  note  of  issue,  as  prescribed  ii 
977  of  this  act.  the  parly  moving  the  trial  uitist  pay  to  t 
e  of  the  snerlff,  the  calendar  fee  or  fees  n 


paid.    Tbe  provialons  of  this  subdiviaion  shall  cot  be  applicable 
to  eonntiea  wherein  the  sheriff  is  a  Balaried  officer. 
Last  sentenoe  liOfd,  L.  IRW,  ph.  40T. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  ot  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seised  bt 
virtue  of  a  warrant  of  attachment  or  an  execuiiou,  or  in.  obe- 
dience to  a  precept  issued  by  commissioners  appointed  to  inquire 
: —  tl..  : >  „ ..  manage  himself  or  his 

....  habitual  drunkenneas, 

.   _   .lied  for  in  the  last  preceding  subdivision  of 

this  aection.  includlug  the  making  and  return  of  the  inijuisitioo 
wheo  required,  (or  each  juror  notified,  twenty-five  centa.  Por 
attending  a  jury,  when  required,  in  aueh  a  ease,  two  dollar*. 

6.  For  receiving  an  execution  against  properly,  entering  it  in 
his  books,  aearching  for  property,  and  postage  on  the  return,  when 
made  through  tbe  post-offip".  fifty  cents.  If  required  by  tha 
■heriff,  that  fee,  together  with  his  tee  tot  returning  Uie  execntlon, 
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moat  be  paid,  b;  the  porson  in  wliose  behnlf  the  execution  is 
issued,  at  tlie  tiuc  ivbeu  it  is  delivereil  to  Ibe  Hbeiifc,  wbo  iti  uot 
bound  to  eiecnte  it  unltrss  the  fee  is  ao  paid.  Fur  mileage  upou 
SB  execution,  for  eacb  mile,  eoing  only,  teu  cents;  to  be  computed 
as  prescribed  in  aubdiviHion  tiret  ol  iliia  KCclion. 

7.  For  coilccliDg  Boaey  by  virtoe  ol  on  execution,  a  worrnnt  of 
attachment,  or  as  attachment  for  the  payment  of  mouey  in  an 
action  or  a.  e^ecinl  proceeding;  or  by  riiiue  ol  a  warrant  for  tlie 
collection  of  money,  issued  by  tlie  comptroller,  or  by  a  counly 
treasurer;  iu  any  county  except  New-York,  Kings,  or  West ch rater, 
three  per  cculum  niiou  the  enra  collected,  not  exceeding  two  huu- 
dred  and  fitly  dollarti,  and  two  per  centum  upon  the  resldae  of 
the  sum  eollecltd;  and  in  either  of  the  counties  of  New- York, 
IviugE,  or  Westchester,  two  and  one-hnlf  i>er  centum  upon  the 
sum  collecled,  not  exceeding  two  bundfecl  and  fiftj  dollnrs,  and 
I  oe  and  one-qunrter  per  ceattim  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  Is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  apcedity  perishable  property,  fiiicli  additional  compen- 
satioD,  for  his  trouble  and  exienses  in  tnliing  cure  of  and  pteserv- 
ing  the  property,  as  the'  court  or  a  judci!  tliereol  allows.  Where 
a  aetllemeut  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundnee  upon  the  value  of  the  property 
levied  upon,  not  exceeding  the  sum  at  which  the  aettlemeut  ia 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  renl  or  personnl  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  iittnthment.  or  other  warrant  siied- 
fied  in  the  last  preceding  aubdivisiou,  two  dollars,  unless  it  ia 
stayed  or  nettled  Vef ore  sale;  and  in  that  cose,  one  dollar. 

9.  For  making  dnpliealc  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  doUnrs.  to  be  paid  by  the  grantee.  Tl'o  sbcTiff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  pnld  by 
him  for  the  pnblicniion,  not  more  than  six  weeks,  of  a  notice  of 
the  aale  of  real  property,  nud  be  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fecM,  in  which  case  he  must  re- 
pay the  anme  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  snle  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  requesting  it.  Where  two 
or  more  exeeulions  acainst  the  property  of  one  judgment  debtor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  property  is 
first  advertised,  the  sheriff  ia  entitled  to  printer's  fees  upon  onl.v 
one  execution,  and  he  must  elect  upon  which  execution  be  will 
receive  the  same. 

10.  For  returning  a 

return,  twelve  cents.    For  n  certified  copy  c.  _..  — 

of  the  return  ot  satisfaction  thereuimn,  delivered  as  prescribed 
in  aection  126C  ot  this  act.  twenty-five  cents. 

11.  For  posting  and  publiRhing  the  notice  of  snle,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  containeii  in 
a  judgment,  the  like  fees,  as  for  the  same  services  niwii  the  snle 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  nnv  unuertaking,  which  he  is  ati- 
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thorized  to  tnk^  fifty  cents.    For  a  certified  copy  of  such  a  bond 
or  uudi'ttakiu);,  twcutj-livt;  ceuta. 

13.  For  esecutiuE  any  mandate,  requiring  bim  to  put  a  person 
'"'  .-    -.  uity,   other  than  a.  narraut  upecifled 

,  .)ue  dollnr 

14.  For  each  iiereon  cowniittcd  to  or  discbarg^d  from  prison, 
iu  on  oction  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
tlie  person  at  whose  iiialance  he  ia  impriHoned.  For  attending 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  priaoue.  surrc-nderod,  in  exoneration  of 
his  ball,  including  all  hia  services  upon  such  a  BUrrcnder  or  re- 
ceipt, one  dollar. 

15.  For  attending  a  Tlew,  two  dollars  tor  each  dsy.  and  for 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  np  a  prisoner,  upon  a  writ  of  baboaa  corpns  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  eacb  mile. 
For  bringiuK  up  a  prisoner,  upou  sDy  other  writ  of  hnbeaB  corpus, 
the  same  feca;  and  for  attending  the  court  or  judge  thereupon, 
one  dollar  for  ench  day.  The  sheriff  Is  entitled.  In  addition  to 
the  sums  siieelfied  in  this  subdivision,  to  his  actual  and  necessar; 
espeusps. 

17.  For  any  serTiees,  which  may  be  rendered  by  a  constable. 
other  Ihnn  those  specially  provided  fur  in  this  section,  the  sHine 
fees  ns  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands, 
bi?longing  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certines  to  be  a  reasonable  com- 
pensntloD. 

10.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  n  notice, 
one  diilhir  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  'rom  the 
county  treasury. 

20.  For  notifying  constiibtes  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  n  court,  which  he  Is  required  by 
law  to  attend,  for  each  day,  throe  dollars. 

L.  18T1.  cb.  4ie  49  edm.  KT).  I  ],  aio'd;  L.  1BTZ.  cb.  38;  2  R.  H.  tM4,  |  n, 
■Dd  (ubHqueaC  Mctluu;  slw,  C  ISGO,  cti.  2SS,  |  1  (4  Bdm.  OW). 

I  8S0S.  The  !«■(  licctloB  qaallAed. 

The  last  section,  except  the  limitation  of  amount  contain^  in 
gubdiviaion  eleventh  thereof,  iloes  not  affect  any  special  statatory 

firovlaion,  remaining  unrepealed  after  this  title  takes  effect,  re- 
ating  to   the  fees   and   expense*  of  the  sherifT  of  the  city  and 
county  of  New-York,  or  the  aheriff  of  the  county  of  Kings. 
-    L.  J«OT.  "h.  5BB,  I  2;  L.  1878.  cb.  188.  |  2;  h.  IBM,  ch.  193,  •ml  t..  imt, 
cb.  43a,  g  2. 

I  ssoe.  Id.)  kow  eollecled. 

The  fees  of  n  sheriff,  upon  an  execntion  against  property,  other 
than  those  with  resiect  to  which  it  la  specially  prescribed  by 
statute,  either  that  they  must  be  paid  by  a  pa rticnlar  person,  or 
that  they  may  be  included  In  the  cosla  of  the  parly  in  whose  favor 
'a  issued,  must  lie  collected  by  virtue  of  the  execO] 
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tlon.  In  the  same  manner  as  the  sum  therein  directed  to  be  col- 
lected. 
2  a.  S.  844,  I  38. 

1  S310.  CoronFr'a  leea. 

A  coroner  is  entitled,  for  the  iervicci  specified  tn  this  section, 
to  the  followinK  fcoa: 

1.  For  pertormliiK  any  duty  of  a  sheriff,  In  sn  action  or  a  special 
proceeding,  in  which  the  sheriff  is,  Tor  any  cause,  disannlilied,  the 
same  Fcex  to  which  a  sheriff  is  entitled  for  the  some  serrices. 

2.  For  conSning  a  sheriff  in  a  house,  by  virtue  ot  a  mandate, 
and  maiiitulning  him  while  there,  two  doilare  for  each  day,  to 
t>e  paid  by  the  sheriff,  liefore  he  is  entitled  to  be  discharged. 

2  B.  B.  MT.  I  89  (2  Edm.  eo«):  L.  1S73.  cb.  838. 

I  3.111.  [Am'd,  189K.]  StenOKrapker*B  feca. 
Except  where  otherwise  agreed,  or  when  special  provision  la 
otherwise  made  by  statute,  a  Btenographer  is  entitled,  for  a  eop; 
fully  written  out  from  liis  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  on  action,  or  a  special  proceed- 
ing in  n.  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
famished,  upon  request,  to  a  pnrty  or  his  attorney,  to  the  fol- 
lowing fees  tor  each  folio;  Jn  a.  trial  term  ot  the  su- 
Sreme  conrt,  or  at  a  special  term  of  the  supreme  court 
1  the  third,  fourth,  fifth,  sixth,  seventh  or  eighth  judicial  dis- 
tricts, six  cents:  in  any  other  conrt'or  courts,  tsn  cents;  and  tor 
the  copy  of  the  testimony  required  to  be  made  in  any  proceeding 
for  the  records  of  the  surrogate's  oonrt  of  either  of  the  counties 
of  New  York  or  Kings,  ten  ccnta:  and  the  BUrrogale  may  order 
that  the  fees  for  snch  record  copy  be  paid  out  of  the  cstat«  to 
which  the  proceeding  relates. 

L.  ISBD,  eb.  MS. 

I  3313.  [Ain'd,  18S1,  1890.  1800,  1003,  lft04.]  Compe  nan  tlon 
of  depnlr  liherlffit  itnd  constobleK  nttenilliiH'  conrls. 

A  constable  or  u  deputy  sbi-nff  is  entitled,  for' attending  .i 
Kitting  ot  a  court  of  record,  pursuant  to  a  notice  from  thf  sheriff. 
to  the  following  fees:  For  eufb  day's  aetual  altendanee.  in  any 
coupty  lu  the  state,  two  dollars,  except  that  in  the  counties  of 
Albany,  \>'yoming,  and  Genesee  the  compensaciotl  shall  be  three 
dollarx,  and  mileage  as  allowed  by  law  to  trial  jnrors  in  courts 
Iff  record,  and  except  also  in  the  county  ot  Westchester,  where 
tbe  conpensatioQ  shall  be  three  dollars  per  day.  and  except  also 
that  in  the  county  of  Orange,  the  board  of  supervisors  mnj'  allow 
to  such  constables  and  depnty  sheriffs  tor  attendin.t  a  sittiug  of 
n  court  of  ri.'Cord  pursimnt  to  such  notice  not  exceeding  three 
dollars  per  day  and  mileage  ns  aforesnid.  Those  fees  must  l<e 
paid  by  the  county  treasurer,  upon  the  production  ot  the  certifi- 
cBte  of  the  clerk,  stiitinc  the  number  of  days  that  the  constable 
i>r  depnty  sheriff  attended.  But  the  provisions  of  this  section 
shall  not  be  applicable  to  the  counties  of  Kings.  New  York  and 
Erie.  Alt  other  nets  or  section  of  acts  conflicting  herewith  are 
hereby  repealed. 

a  B.   a.  647,  f  40  (2  Rdm.   DOftl :   I.    IS80.   (rtl.  427:  L.   ISOi.   eb.  3T1;   L.   ISM. 

1,  'iKM.'  '   "^ '   '  '   '   '  -       "  '    "=         P  - 

I  SS13.  Peea  ol  trial  Jnrorn. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  n  court 
of  record,  is  entitled,  except  as  otherwise  specially  prescribed  by 
statute  in  a  particular  court,  or  a  particular  county,  to  the  foi- 


»  3314-10  AMOUNT  Of   FEES.  c.  21.  t.  !> 

lowing  fecu:  tironty-fiye  ceiita  for  each  tause  iu  which  he  U  em- 
paaolltil.  lu  be  pHid  liy  the  party  novicinst  the  cause  for  trial;  or, 
if  it  is  noticed  by  more  than  oue  party,  by  the  party  Mrhom  the 

t-onrt  directs  to  pny  it. 

S  R.  S.  IM3,  I  ST  (2  Edm.    flSS). 

1  RSI'l.  [Am'd,  180T.  18»S.  IStMt,  1000,  1903,  1(MM.]  Snvcr- 
vIhoh  ntmy  niKke  alloiraDce  to  ffpand  and  trial  JnrorB. 

Ill  the  counties  n-ithiti  the  city  of  New  Yoric  the  board  iif 
iildermen,  auil  iu  any  other  county  the  board  of  superviBors,  may 
diri'ct  that  a  sum,  not  ciceeding  two  dollars  in  addltlou  to  thi- 
fees  prcHcribed  In  the  last  section,  or  in  any  other  statutory  pro- 
vision, lie  allowed  to  each  fcraiid  juror,  and  cai'h  trial  juror  tor 
each  (lay's  alteiidnncc  at  a  tenn  of  a  court  of  record,  of  civil  or 
criminal  jurixdictiun.  held  within  their  county,  except  that  iu  the 
county  of  Wcslcliehter  and  the  counties  ol  Itockland,  Oranijc, 
Eric,  Kiasara,  Ontario,  Wyoming,  Cayuga  and  Geuesec  grand 
and  trial  jurors  may  lie  allowed  a  Bum  by  the  bc)ard  of  supcrviR- 
urs  not  I'xrceiiinR  thrse  dollars  for  s  day  in  addition  to  the  other 
fees  pri'Mcribeii  l-y  the  last  section.  If  a  different  rate  is  not 
otherwise  estiiblishcd  as  herein  provided,  each  juror  is  entitled 
to  five  cents  fiii'  each  mile  necessarily  traveled  by  hlni  in  eoiuK 
to  and  returuiu)!  from  the  term:  but  euch  board  of  aldermen  or 
hoard  of  supervisors  may  establish  a  lower  rate.  A  juror  in  en- 
titled to  mileiiRe  for  actual  travel  once  in  each  calendar  wc<-li 
dnring  the  term,  exeept  tl.nfin  the  countieB  of  Queens,  Rocklaiiil 
and  Oriince  yrand  and  trial  jurors  may  l)e  paid  foul  cents  a  mile 
for  each  mile  necessarily  traveled  in  Roinit  to  and  rPtuminB  for 
each  day  ot  actual  travel  dnriiiR  the  term  In  lien  of  any  otb(-r 
mileatte.  1'lie  sum  so  established  or  allowed  must  be  paid  by  tlii' 
county  IrcnsuriT  tip'in  the  certificBte  of  the  clerk  of  the  court. 
stating  the  number  ol  da.va  that  the  jnror  actually  attended,  and 
the  uumlKT  ol  miles  traveled  by  him  in  order  to  atteud.  The 
anioimt:  so  paid  niUHt  be  raised  in  the  same  manner  as  other 
conntr  charces  are  raisml. 

2  R,  S  643.  I  .IT,  am-d.  I-  1R01I.  ph.  SCff  <0  Kflm.  TIB),  im'a.  L..  1801,  ch. 
la-  U  IHDS,  pb.  rm:^:  I,,  IMK),  eta,  *X-:  L.  liKiO,  cb.  bSDi  I.  1«0S.  rb.  MT;  I^ 
JIMH.  ch.   101.     In  L-fffct  Sfpt.  1,  IWM. 

I  331S.  Id.)  extm  par  vpon  pratr«!t«d  trlBla. 

Where  the  trial,  by  a  jury,  of  an  issue  nf  fait,  iu  either  a  civil 
or  a  ci-iniinal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  da.vs.  the  court,  by  an  order  entered 
in  the  mlnuten.  may  Bk  and  allow,  to  each  juror,  sucli  eii  exir:i 
compciiKation  as  it  deems  reasonable,  for  hta  Berrices  therenpon: 
the  jiTuount  of  which  compensation,  together  with  the  expenses. 
actually  and  necessnrily  incurred,  (or  food  for  the  jurors  during 
the  liiiil,  is  a  county  charge. 


lit).  Jiiri>r*ii  feen  In  ii|i«-clBl  itrapeedlnsa. 

■iiil  juriir,  sworn  in  ii  ^iieiiiil  proeiediuK.  before  a  judge  of 
■t  nf  reconi;  or  upon  a  wvil  of  inijuiry:  or  upon  a  trial,  be- 

slieriff.  of  n  claim  to  personal  property,  seized  by  virtue  of 
rant  of  ntlachnient  or  an  execution:  is  entitled  to  twenty- 

uts,  to  be  pai<l  by  the  person  Bt  whose  iustauce  the  jtiry 
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of  a  newspaper  is  eatiEled,  tor  publishing  summonB,  notice,  order. 
eitatioD  or  other  advertise  men  t,  required  bf  law  to  be  piibliehed. 
other  than  the  Bession  lawa,  lor  eacli  folio,  to  seTentj--Bve  cents 
for  the  first  Inst^rtion,  aod  fifty  cents  for  each  subeeQuent  inBertiou. 
In  counties  containing  wliollf  or  partially  cities  o(  the  first  class, 
the  proprietor  of  o  newspaper  ia  entitled  for  uubliahiug  such  no- 
tices, matters  and  advertisements  aforesaid.  ot£er  than  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and 
eerentf-fire  cents  for  each  siibscqiieDt  inserUon.  The  com|>en- 
sation  for  publishing  thti  session  laws  must  be  fixed  b3'  the  board 
of  supervisors  at  not  more  than  Sfty  cents  for  each  folio. 

L.  1859.  cb.  XB  tt  Edm  TOO):  I..  IMS,  ch.  831  (7  Edm.  19)1 1>  leit,  cb.  4ie (»  Edm.  U8>| 
t..ltO\cb.K}.    tn  effetl  April  a l5Sl. 

I  3316.  'Wltnenvea'  fee*  tcm^raUy. 

A  witness  in  an  action  or  a  siiecial  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  eicept  where 
another  fee  is  specially  proscribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  thnn  three  miles  from 
the  place  of  attendance,  to  eight  cents  for  each  mile,  going  to  the 
place  of  attendance. 


I  381B.  Id. I  on  depoBltloB  to  b«  naed  fa  n-notlier  fltBt«. 

A  witneaa.  attending  before  a  commiBsioner  or  an  officer,  au- 
thorized to  take  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  B|)ecified  in  sertlon  3327  of  this  net,  is  entitled 
to  two  dollars  lor  each  day's  actual  attendance  and  lo  eight  cents 
for  each  mile,  going  to  the  place  of  attendance. 
a  B.  S.aM,ISI,>ia'<li  L.  IWT,  cb.es,  lillBdm.  53). 
S    aaao.    [Au'd,  1S»2,   ISOe,   lOOS,   1904.]      IteeelTer'B  «an- 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
Is  entitled,  in  addition  to  his  necessary  expenses,  to  such  com- 
mtssions.  not  exceeding  five  [ler  centum  upon  the  suma  received 
and  disbursed  by  him.  as  the  court  by  which,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall 
Dot  amount  to  one  hundred  dollars,  said  court  or  judge  may,  in 
jta  or  his  discretion,  allow  said  receiver  anch  a  sum.  not  exceed- 
ing one  hnndrfd  dollars,  for  his  commissions  as  aliall  be  com- 
mensurate wilh  the  services  rendered  by  sold  receiver.  Any 
receiver,  assignee,  gnardiah.  trustee,  committee,  executor,  admin- 
istrator or  person  oppointed  under  section  ninety-one  of  the  real 
property  law  or  under  section  eight  of  the  personal  property  law 
required  by  law  to  give  a  bond  as  such  may  include  as  n  part' of 
his  neceBsary  expenses,  such  reasonable  sum,  not  exceeding  one 
per  centum  per  unnnm  upon  the  amount  of  such  bond  paid  his 
surety  thereon,  as  such  court  or  judge  allows.  A  trustee  of  an 
express  trtlst  is  entitled,  and  two  or  more  trustees  of  such  a 
trust  are  entitled,  to  be  apportioned  betwpcn  or  among  them 
nccording  to  the  serrjeee  rendered  by  them  reiiperrively,  as  com- 
pensation for  services  as  such,  over  and  above  expenses,  to  com- 
missions as  follows:  For  receiving  and  paying  out  all  sums  of 
principal  not  exceeding  one  thousand  dollars,  at  the  rate  of  five 
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per  centum.  For  receiving  and  payioK  ont  any  additional  rhidb 
of  principnl  not  etceeding  ten  thouannd  dollars,  at  the  rnte  at 
two  and  one-half  per  centnm.  Por  remvinR  and  paying  ont  all 
Bums  oC  principal  abo^e  eleven  thonsand  dollars,  at  the  rale  of 
one  per  centum.  And  for  receiTing  and  paying  out  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  jnat  and  reasonnble 
allowance  most  be  made  for  the  necessary  expenses  actually 
paid  by  aucb  Iroatee  or  truntees.  If  the  value  of  the  principal  ot 
the  trust  estate  or  tand  equals  or  exceeds  one  hundred  thousand 
dollars,  each  such  trustee  is  entitled  to  the  full  commiBEion   on 

RrincipBl.  and  on  income  for  each  year,  to  which  a  Bole  trustee 
I  entitled,  unless  the  trustees  are  more  than  three,  in  which  case 
three  full  commiasions  at  the  rates  aforesaid  nmBt  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by 
them  respectively.  If  the  instrument  creating  the  trust  provides 
specific  compensation  for  the  services  ot  the  trustee  or  trustees, 
no  other  compensation  for  such  services  shall  be  allowed  unlens 
the  trustee  or  trustees  shall,  before  receiving  any  compensation 
for  such  services,  by  a  written  instrument  duly  acknowledKed, 
renounce  such  specific  compensation. 

L.  ISM,  ota.  MS;  L.  IBM,  Ob.  M;  L.    IM)^  Eb,  (H;  I.  tlOI.  cb.  TSS.    Id  eff«(  Sept.  1. 

I  ami.  Fcea  ot  eonntr  treanorer  and  obmBabertHlB  ot  I(F*r 
York. 

A  connty 
chamberlain, 

to  the  following  t 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  anm  so  received. 

For  paying  out  tbe  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  inveslir.fc  money,  poraiiant  to  the  direction  of  a  wjurt.  one- 
half  of  one  per  centum  upon  the  sum  Invested,  not  exceeding  two 
hundred  dollars,  and  one-qunrter  of  one  per  centum  npon  the 
excess,   over   two   hundred   dollars. 

For  receiving  the  interest  upon  an  Investment,  and  paying  the 
same  to  the  per-ion  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

SB.  a.  K«,  I  90  ()  Bdm   HI),  ud  L.  1U9,  cb,  »I  (I  E4m.  987] 

I  89123.  fAin'd.  1B04.]    Feeii  of  >  Inotlce  o(  the  peace. 

A  justice  of  the  i>eace  is  entitled,  for  the  services  specified  In 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  liefore  a  Justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  of  nrrest,  twenty-five  cents. 

Por  a  warrant  of  attachment,  twenty-live  cents. 

For  B  requisition  in  au  action  for  a  chattel.  twenty-Bve  cents. 

For  a  subpoena,  including  all  the  names  inserted  ther^n, 
twenty-five  cents. 

For  the  acknowledgment   of  ■  power  ot  attorney,  tvrenty-fivo 

For  taking  an  aflidavlt.  or  administering  an  oath,  ten  centa. 
For  drawing   an   attidflvit.   application,   or  notice,   required   b7 
■Utute,  five  centa  for  each  folio. 
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For  diawiQE-  a  bond  or  nn  anderUikIng,  tiveutif'flTe  cents. 

For  hearinB  an  application  (or  a  commission  to  examine  one 
or  more  wltaessea.  lift;  centB. 

For  an  order  for  auch  commission,  and  attending,  settling,  anil 
certifying  ijiterrogatoriee,   fifty   cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
tbe  plaintiff's  security  therenpon,  fifty  cents. 

For  an  adjournment,  escept  where  it  is  made  by  the  justice 
QpoQ  his  own  motion,  twenty-tive  cents. 

For  a  venire,  twenty-fire  cents. 

For  empanelling  and  swearing  a  jury,  twenty-GTe  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
Dot  appear,  twenty-five  cents. 

For  the^  trial  of  a  demnrrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
MTeoty-five  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-fire 

For  entering  judgment,  twenty-five  cents. 

For  filing  eucn  paper  required  by  statute  to  be  filed,  five  cents. , 
For  a  transcript  of  a  judgment,  twenty-five  cents. 
For  a  copy  of  any  pap(.r  for  which  a  fee  is  not  expressly  pre- 
scribed by  law.  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-fire 

For  making  a  return  apon  an  appeal  from  a  Judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,   twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
dar  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
jaetice  of  the  peace: 

For  a  warrant,  in  a  esse  where  a.  fee  thereror  Is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a.  warrant  for  the  apprehension  of  a.  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant. Issued   from  another  county,  twenty-fire  cents. 

For  service*  wnen  associated  with  another  justice,  in  any  ease 
ivhere  a  fee  therefor  Is  Qot  expressly  prescribed  by  law,  for  each 
dmr  actaally  spent,  two  dollars. 

Kot  a  precept  or  other  mandate,  whereby  a  special  proceeding 
la  conunenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-fire  cents. 

For  a  view  of  real  property,  In  a  case  where  it  is  required  by 
law.  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
wltneae,  twenty-Eve  cents. 

For  drawing,  signing,  and  depositing  with  tbe  clerk,  a  minute 
or  record  of  conviction  of  such  a  juror  or  witness,  or  oC  any 
peraon  for  contempt,  in  any  cane  where  a  fee  therefor  is  Dot 
■pedal]/  prescribed  by  law,  fifty  cents. 
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For  OD  execotioQ  Qpon  such  a  coDvictioD  before  him,  twenty- 

For  dras^ing,  copyioB,  and  certifying  a  bond,  an  ondertaking, 
a  recognizance  or  other  written  security,  and  fiilDg  Ibe  ume 
with  the  couiily  olerk,  or  other  officer  with  whom  jt  must  be 
liled,  Iwentj-Bve  cents. 

For  B  n'urrDnt  o(  commitmeDt  tor  any  cnuse,  twenty-fivp  centa. 

P^or  a  I'libpoeoR,  including  aH  the  nameB  inserted  therein, 
twenty-five  Cfnte. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

Far  iimpuntlting  and  sweariojt  a  ji'ry,  twenty-five  cents;  ex- 
cept in  procei.'iiinga  to  alter  or  lay  out  a  highway,  in  which  case 
lie  in  entitled  to  two  dollars. 

Fnr  iieiiriiig  the  matter,  concerning  which  a  jnry  is  called, 
(■eventy-live  cents  tor  each  day  actually  spent 

For  receiving  and  entering  the  verdict  of  Ibe  jury,  and  the 
order,   if  any,  thereupon.  twonty-Qve  cents. 

For  any  seivice  f<>r  which  a  fee  is  not  expressly  allowed  by 
this  Bubdivinir.h,  ami  for  which,  if  rendered  in  an  action  before 
a  justice,  a  tee  is  allowed  by  the  first  sntwlivision  of  this  section, 
the  fee  allowed  In  Riicji  an  action  tor  the  same  service. 

For  taking  the  donoaition  of  a  witness,  upon  an  order  made, 
or  comniis-^ion  issued,  by  a  court  of  cecoid  of  the  state,  or  a 
court  in  another  static  or  a  territo.'y,  or  a  foreign  country,  ten 
ct'tits  for  each  folio. 

F'lr  mal-iiig  the  necessary  retnm  and  certiCcata  thereto,   fifty 

For  takio);  rn  aflidaTit  or  administering  an  tialh.   ten  cents. 
S  n.  H.  264,  I  238  (2  Edm.  272).  ani'd,  and  3  B.  a.  637,  I  2S  (1  Bdm.  0118), 

S  3R2R.  CoBiilBble-a  teea. 

A  constable  is  entitled,  for  the  services  specified  in  Ihia  section. 

to  the  following  fees: 

1.  In  an  action  brouRht  before  a  justice  of  the  peace,  or  in  a 
justices'  court  of  a  chv. 

For  serving  a  sn 

dollar.  ^"^  ^^  °  "^ 

For  serving  a  summons  and  levying  a  warrant  ol  atlnchment. 
one  dollar. 

For  serving  a  summons  and  aflldarlt  and  executing  a  reqnlsl- 
tion,  in  an  action  for  a  chattel,  one  dollar. 

For  nerving  an  order,  directing  the  actioo  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  It  is  pending,  and  Cor 
qtleiKltng  before  the  latter,  fiftj  cents,  and  Hfty  cents  in  addition 
if  he  SCI  uttenils  with  a  nersoa  in  hia  custod.v. 

For  collecting  money  by  rirtne  of  an  execution,  for  every  dollar 
coliectcd,  to  the  ttmoiint  of  fifty  dollars,-  five  cents:  for  evwy  dol- 
lar rollectiHl  over  fiftj-  dollars,  two  and  one-half  cents.  Where 
o  judgment  or  an  execution  is  settled  after  a  levv,  the  constatje 
in  entitled  to  poiindnge  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  neceHsarily  traveled,  going  and  returning,  to 
ser^e  a  summons  or  to  xcrve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  ot 
abode  of  the  person  served,  or  the  place  where  It  is  aerved,  to 
904 
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the  plaoe  wh^re  it  is  returnable,  ten  cetitB:  but  where-  two  or 
Binre  mandates  in  one  aclioo  arc  svrved  or  executed  upon  om 
journej,  or  nlicre  a  maodate  is  nerved  upon  or  eieeuied  aeniait 
two  or  more  persons  ia  oue  acCiiiu.  be  is  entitled,  ia  all,  to  od17 
ten  ceutB  for  each  mile  Decesxarilj'  (raveled. 

For  notifj^inK  the  filaintiff  at  the  <':c<'cution  of  an  order  ot 
»rreBt,  twenty-five  ceote;  and  for  coiog  to  the  piaiDtif[)B  residence, 
or.  if  he  is  found  elsewhere,  to  the  plnoe  where  he  is  found,  to 
oerre  such  &  notice,  tor  eaeh  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenalnK  each  witneBs,  not  exceeding  (our.  twenty-five 

r  notifying  the  iorors  to  attend  a  trial,  one  dollar  and  fifty 

I   jury  during  their  deliberations,   fifty 

Where  witness* 
person  other  thai 

2.  In  a  special  proceedins. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proeeedinn 
relatlnK  to  hifrhwaya,  two  dollars.  ' 

For  notifying  itirors  to  attend  in  any  other  ease,  unless  b  fee 
therefor  is  specially  prescriiied  by  law,  for  each  person  notiSed, 
ten  i-ents;  and  for  each  mile  actually  and  necessarily  travelled. 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  olher  mandate,  by  wliieh  the  speelal 
proceeding  is  commenced,  twenty-five  rents; 

For  wrvlnf;  a  warrant,  in  any  case  where  a  fee  therefor  ii  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  dirpetlng  the  special  pror^edlnjt  to  be 
continued  betove  a  Justice  other  than  the  one  before  w-honi  It  la 
pending,  and  tor  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  eicceediDg  four,  twenty-fire 

For  each  mile  neeessarily  traTclted.  going  and  returning,  to 
serve  or  eseenle  a  mandate,  the  distance  to  he  compiitwl  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  tt  )■ 
returnable,  unless  a  different  rate  of  travel  fees  iiimn  tlie  service 
or  eiecntion  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
speeinl  proceediog.  the  limitation  upon  the  amount  ot  travel  fees 
specified  in  the  last  preceiiing  subdivision  applies. 
!R.s.KS.|a9(tE^in.i:n>.  i»n-<l;Bl>o.l7X'.  n.  S.iL.  IU«.  c)i.  <W.  17  (S  Edm.  Kt); 

i  3.i:{4.  III.)  Bffli1>v<t  upon  elHlm  fnr  trnvel  firei>. 
A  constnbie.  who  charges  any  travelling  fees,  must  show,  by 
affidavit,  thai  the  travel  was  necessary,  to  perform  the  service 
with  rr-spect  to  which  it  is  charged;  Ihiit  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  failh  travelled  for 
that  pnriKise:  that  he  had.  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  ehnrged  ujion  one  mandate  onlj-.  which  must  be  attached  to 
or  described  in  the  affidavit.  Tlie  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  oecei- 
Barily  travelled,  as  stated  in  the  affidavit. 
L.  uxs,  oh.  aao,  1 » (J  sam.  wu). 
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I  3ftX0-  Jnjittre*ii  eonrt,  frta  niton  k  commlBBton. 

A  party  recoTering  costa  in  an  action  before;  a  juBtice  of  t 
peace,  in  whose  behalf  a  couimisxion  ban  bten  issued,  and  «ho 
introduces  in  eTidence  a  deposition  taken  thereunder,  is  entitW 
to  recover  bis  actual  diBbursementR  thert'upnn,  not  exceedinft  the 
foUowing  sums:  commiBsi oners'  fees  for  takioK  ani^  retuminc 
teatlmony,  one  dollar:  each  subpoena  isaued,  or  oath  administtrpd. 
b7  the  commissioner,  six  cents;  expense  of  Herring  each  sub- 
poena, twenty-five  cents;  each  witness's  fees  for  each  day's  at- 
tendance before  the  commissioner,  twenty-five  cents:  postafie  for 
sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar, 

L.  IMl.ctl.  lffi,ia<lEdm.  MO. 
I   sasn.  Id. I  Jnrorii'  f«ei>. 

£ixcept  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
lled  to  attend  an  a  juror,  is  entitled  to  twenty-Bve  centa  for  at- 
tending and  serving  npnn  the  trial  of  an  action  or  the  hearins  of 
s  special  proceeding,  before  a  justice  of  the  peace;  and  to  tCD 
centa  for  attending  to  serve,  where  he  Is  not  sworn. 


A  wltnasB  la  entitled  to  twenty-Gve  cents  for  each  day's  at^tnal 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a  special 
proceeding,  or  before  a  cominisHloner  appointed  by  a  jostice  of 
the  peace,  or  before  a  justice  of  the  peace  tahing  a  deposition  to 
be  used  in  a  court,  not  of  record,  of  another  State,  or  a  tenitotr 
Of  the  United  States. 
Fart  oC  I  IK,  R.  B.,  ud  1 10  of  act  ot  IBM. 
I  SSSN.  Id.i  trrm  to  he  psM  brforp  arr^eon  rfU*rr**. 
A  jnstice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obli^d  lo  render  any  service  npect- 
fisd  In  this  title,   nltbont  the  previons  payment  or  tender  of  bi* 
fee  therefor. 

1  R.  e.  ffio,  put  or  I «  n  sdm.  no). 
I  aaaa.  id.i  by  whaB  («*■  to  ttr  pKid, 

In  an  action  before  a  justice  of  the  peace,  if  any  serricca  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  feea,  ,and  t^ 
amount  thereof  must  be  taxed  as  part  of  bis  costs,  if  be  recoTcn 

I  3SIIO.  CertBjB  ■»«cl«I  yrOTlslSBB  Fx«epte^  trmmt  <klB 
tltlf. 

The  allowance  of  a  tee.  by  this  title,  does  not  aiHily  to  a  c«ae, 
where  special  provisioo  is  otherwise  made  by  atatute  for  com- 
pensation for  a  particular  senice. 

f   :>fUI].  Provlalon  lu  to  cli«aa;e  In  fe#H. 

Where  an  officer  has.  when  this  title  takes  effect,  eommenced 
the  performance  of  a  service,  for  which  a  fee  la  allowed  by  tbe 
itatutet  heretofore  In  force,  he  la  entitled  to  the  fee  ao  allowfd, 
tor  the  completion  of  that  service,  and  he  Is  not  entitled  to  tbe 
fae  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

i   nSS2.  This  ttlle  BppIlpH  to  cli'll  caora  aalf. 

Except  as  otherwise  eipresHly  prescribed  therein,  this  title  doet 
Dot  apply  to  a  service  rendered  in  a  criminal  action  or  ipeclsl 
proceeding,  in  a  court  or  before  an  officer. 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning:  the  Con- 
struction, Effect,  and  Application  of  this  Act. 

TITLE   L— (JeasnlDgflBltiDBi,  aadBiluof  Ca»trictlaB. 
TITLE  It—  rroiUloni  BagaUtlBt  tlia  Ettttt  and  ApplleatlOB  of  thli  lot. 
IXTXX  L 

Oeneral  definitioiu,  and  rulea  of  coiutruction. 

8«c.  3at3.  DebiUIOD  of  "  iMton  -'. 
aas*.  Id.;  -(pedal  proceeding" 


and  criminal. 
''■'clTli~BCtton'"! 
8S3e.  Oulr  n 


nsa.  pem>itioD_or  '- 


I  aSBS.  OcflKltlon  of  *•  IMHoii  ». 

The  nurd  "  action  ",  as  used  In  the  New  ReTJaioa  of  the  8tftt- 
ates,  when  applied  to  indiclal  proceedingii,  idgDilieH  ao  ordiaair 
proaecutiou,  in  a  court  ol  justice,  b^  a  part;  HsniiiHt  anotlier 
party,  (or  the  eDfonvment  or  protection  ot  a  ri^ht,  tlie  retlreja 
or  prevention  of  a  wrong,  or  the  punishment  of  u  public  ofCuoce. 

I  SSa4.  ia.|  "  apecl«l  yroecedlBV  "• 

Everj  other  proaecutiou  uj-  u  [larty,  for  either  of  tiif;  pnrposel 
specified  in  the  last  Bectioo,  is  a  special  proceeding. 
Id.,  I  a. 

f  88SB.  DIvIhIod  «t  actloaa  lata  elvll  aad  crlmlnaL 

Actions  ore  of  two  kinds; 

1.  Civil. 

2.  Criminal. 

Id.,  I  4. 

I  aasa.    Defl>ll*tt  ot  "«rlwlBBl  avtiea". 

A  criminal  action  is  prosecuted  b7  the  people  of  the  State,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 


I  88S&  PartJea  to  a  «lvll  a«Uaa. 

Tbe  party  prosecutiuK  a  civil  action  is  atyled  the  plaintiff;  the 
advene  party  is  styled  the  defendant. 
Id.,  I  TO. 
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I  333S.  Only  one  (urm  of  civil  aellon. 

There  is  uuly  one  funii  qC  i-ivil  action.    The  distinction  between 
actloDK  at  law  and  suitn  in  equity,  und  the  formti  of  those  BCtious 
and  auitB,  have  been  abolished. 
Co.  FTocite. 


i  3340.  Rnle  «r  canBtriictlaB  am  to  pabllcalloii,  rlc.  In 
ocrtAin  CB«». 

Each  provision  of  this  act,  requiring  the  publication  of  a  smn- 
mons,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
iiinK  or  ruijiiiring  a  C'ourt,  or  a  judge,  to  duxtgiinte  one  or  more 
newspaperH,  in  which  such  a  publication  mnst  be  iiiaiJe,  or  reiiuir- 
Ing  tile  po:<ling  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  prorision  of  the  statutes,  rfmainiiiK  unre- 
pealed after  the  former  provision  takes  efteet,  prescribiiix  one  or 
more  particular  newspapers,  in  whieh  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  Ii>;'al  pnptTH  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particular  case. 


I  8341.  Id.t  Bii  to  certain  apeolBl  proTlaloaii  FelatlBB  to 
Neiv-Yoric  dty. 

Each  provision  of  this  act  is  to  lie  construed  aa  not  affeclitiK 
any  si>ectRl  provision  of  the  statutes,  remaininK  unrepealed  attpr 
the  former  provision  takes  effect,  which  in  applicable  e:ccluntve)]r 
to  an  D<'tion  aKainst  the  mayor,  aldermen,  and  commonBlty  of  th« 
ctiy  of  New- York,  iui'ludiuK  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


}  3342.  Id.t  an  to  connir  ponrt. 

Bach  provision  of  this  net  conferring  power  upon,  or  authoriz- 
ing a  proceedioK  to  be  taken,  at  a  (general,  special,  or  trial  term, 
which  is  appbcable  to  n  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  tbe  county  court,  held  pursuant  to  an  ap- 
pointment made  as  prescribed  by  law. 


t  8343.  HlacellueoiiB  general  Heflaltlona  aad  Falea  ot 
eouBtrnctlon. 

In  conslruinft  thin  act,  the  following  mles  must  be  observed,  ex- 
cept where  a  contrary  intent  is  e.tpreRsly  declared  in  the  provision 
to  be  construed,  or  plainly  apparent  from  the  contest  thereof: 

1.  rSubdlr.  1  repeabil  Jan.  1.  18iH!;  L.  1S!).">,  ch.  ft«L] 

2.  The  word,  "  mandate  ".  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law.  by  a  court,  or  a  judge,  or  a  pcrai)n  acting 
as  a  judicial  officer,  and  cnniuiandinK  a  court,  board,  or  other 
body,  or  nn  officer,  or  other  person,  named  or  otherwise  derfg- 
nated  therein,  to  do.  or  to  refrain  from  doing,  an  act  therein 
■peciGed. 
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fl.  The  word,  "judge",  includes  a  justice,  surrogate,  recorder, 
justice  of  tbe  peaLt,  or  other  JuditinI  olBcer,  authorised  or  re- 
quired to  net,  or  prohibited  from  aetiug.  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  provision  wherein  that  word  is 

4.  The  won],  "  clerk  ",  signifies!  the  clerk  of  the  court,  wherein 
the  action  or  special  proceedlnj;  \b  brought,  or  wherein,  or  by 
whose  authority,  tbe  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing 18  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  ot 
the  snprenip  court,  it  aiguifleH  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  woril,  '"  reimrt ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  **  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  lieadng,  or  the  trial  of  an  isHae, 
before  the  court,  without  a  jury. 

(i,  7,  8.   [Ilepeated,  1802,  ch,  677.] 

B,  A  "personal  injury"  includes  libel,  slander,  criminal  con- 
versation, Ri'duction,  and  molieiouB  prosecution:  also  an  assault, 
battery,  false  imprisonment,  or  oiher  actionable  injury  Lu  Ibo 
person  either  of  the  plaintiff,  or  of  another.   Itien  i  lUKI.  »nhil.  I.) 

10.  An  "  injury  to  property  "  is  an  actiouahlo  act,  whereby  tho 
estate  ot  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  ot  attachment  against  pm[>erty  is  said  to  be 
"annulled",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  renderetl  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
In  faror  of  the  defendant.  But,  In  the  case  Inst  specified,  a  stay 
of  proceedings  susjiends  the  clfect  of  the  annulment,  and  the  re- 
Tersal  or  vacnting  of  the  judgment  revives  the  warrnnt. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  i« 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  tbe  payment  ot  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  ot  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  ot  a  sum  of  money. 

15.  [Repealed,  1882.  cb.  (!TT.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1W>2,  ch.  C77.] 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  Rtiite,  and  created 
by  or  under  the  laws  of  the-  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  ot  New-York,  before  the  10th  day 
ot  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation  ". 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  .  are  respectively 
equivalent  to  the  terms,  "  petit  juror  ",  and  "  petit  jury  ",  as  used 
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In  the  constltutioa  aod  lans  at  the  State.     The  word.   "  DOtUf  '. 
'    Bs  used,  with  respect  to  proonring  the  attendaDi-e  of  a  Juror,  b 
equivHlent   to. the   word,    "  Humnion  ".   as   used   in  the    lik?   cod- 
noctioD.  in  the  same  coustltution  nod  laws. 

^0.  Thf  won],  "  actiim ",  refers  to  a  civil  action:  the  word 
"judgment",  to  a  judgoient  in  euch  an  action;  the  term,  "  speciil 
proceeding  ",  to  n  civil  apeoial  proceeding:  the  woril,  "  ord^r  ".  u 
Hu  order  made  iu  such  nn  action  or  apecial  proceeding;  the  wordE. 
*'  au  action  ol  ejectment ",  to  an  action  to  recover  the  immediile 
(.oHseBsion  of  real  property. 
21-24.  [Repealed,  18M,  ch.  077.] 
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>K.B.ao.l4  0Edm.tt*). 
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ProriaiouB  M^ulating  the  «£f%ct  aad  applicatioa  of  tbU  fiot.. 

Bee.  3344.  Sboct  tltla  at  thi>  net. 

a34D,  Rule  of  ■trlct  coMtrnction  not  sppllcabla  tbento. 

3S4T;   Appllcitlon  of  »rt.ln  ^rtloM    tlier™(     reEHlltMl  ud   quVlUM. 

3BIm!  KEia  or  t&^^ct  open  lilal  Inmra  ind  JarlM,  la  crlmlDBl  auHi. 
3392.  Id,;  upcm  prdCMdinci  taken,  or  lislitg  iwrned,  etc.,  ondei  tonner, 
33M.  Id.;  upon  offlpers  ■Doofficeft.  ,^ 

sue!  Wtao  tliU  act  takei  ettwt. 

I  8344.  9k«rt  Utic  ot  IhU  net. 

CTbis  act  constitutes  a  portion  of  tbe  New  BerUioa  o(  the  8tat- 
Dtes.    It  maj  be  stjled,  in  an;  act  of  the  leKislaturc  or  proceeding 

In  a  court  of  justir- "■ "   '-   -"'■ "'-   — " ■*   ■"-  ■ 

•*  Tbe  Code  of  Civil 

Ii.  1819,  cli.  440.  f  1. 


it  apply  to  this  act. 

I  3S40.  PoninhmcBt  at  ertmen  a.nd  mtiiaeueKBorB  vreated 
«k«rebr- 

Where  It  1b  prescribed,  in  a  provision  of  this  act,  that  a  peraon- 
dolnK  or  omitting  to  do  an;  act  is  guilt;  of  a  particular  crime,  or, 
general!;,  ot  a  misdemeanor,  he  shall  be  pttniahed  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  tbe  Btatntes  remaining 
nniepeeled  after  the  provision  in  question  tnltes  effect,  for  the 
punishment  of  the  crime  bo  specifipd;  or  for  the  punishment  of  a 
misdemeanor,  the  [inniiihmeat  of  which  is  not  speclallf  preacrlbed 
in  the  statate  de&ning  it. 

I  8S47.  {Am'd,  ISftD.]  AvpllcntloB  of  oeFtaln  portlo*a 
tker«of  rcsBlBted  mad  qBBllfled. 

The  application  and  effect  of  certain  portions  of  this  act  are 
declared  and  rcRulated  as  (ollows:  except  that,  where  a  particular 
frovision,  included  within  a  chapter  or  a  portion  of  a  chapter,  sprd' 
&ed  in  a  subdivision  of  this  section,  cxprcsBl;  dcsignatea  the 
conrta,  persona,  or  proceedingT,  offpctcd  thereby,  that  provision  is 
deemed  excluded  from  the  application  and  effect,  prescribed  in  the 
BTlbdivision : 


1.  In  chapter  second,  the  jirlfoners  referred  to  are  rlvil  prii 
on];,  except  thnt  section  122,  and  article  third  nf  tftlp  b 
thereof,  apply  to  all  prisoners,  civil  or  criminal. 


2.  In  chapter  thirds  sections  .103,  304,  305.  and  300  apply  to  trial 

Jurors  upon  the  trial  of  an  indictment  or  other  crlD^nal  cause:  as 

prescribed  In  subdivision  seventh  of  this  section,  with  respect  to 

the  application  of  titles  third  and  fourth  at  cikapter  tcntbi  aM  aa 

■  apecified  Id  the  next  two  sections. 
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3.  In  cDiipier  fiflli,  sectJo 

408,  both  iucludve,  apply  t ,  .„  .... ,    

of  the  Slate,  on  or  after  the  first  Juy  of  Soptembrr,  18T7, 

4.  [Am'd,   1B»B.]       The   remainder  of   ehn^ter   fifth,   and   tie 


whole  of  chapter  aixth,  apply  only  to  an  action  commenced,  on 

or  after  the  firet  day  of  September,  1877,  In  the  b -" 

the  eity  court  of  the  city  of  New  YorK,  or  a  county  e 


5.  Chapter  Buveuth,  excluding  section  548,  and  articles  first  and 
Becond  of  title  fourth  thereof,  applies  only  to  an  action,  In  one 
of  the  courts  speeified  iu  eubdivisjon  fourth  of  this  section,  la 
which  an  application  for  an  order  of  arrost,  an  injunction  order, 
or  a  warrant  of  attachment  aKaiust  property,  is  made,  on  or  titter 
the  first  day  of  September,  1877.  Artli-Iea  tirat  and  second  of  title 
fourth  of  that  chapter  apply  only  to  proceedingB  taken,  in  oue  of 
those  courts,  on  or  after  that  date. 

6.  (Am'd,  ittea.]  Chapter  eight  applies  only  to  the  proceedings 
taken  on  or  after  the  first  day  of  September,  1877,  In  an  acliou 
or  special  proceeding  in  one  of  the  courts  speciSed  in  RnbdiTision 
fourth  of  this  section;  except  that  sections  721,  722,  724  to  727, 
both  iDclusiTC,  and  «17  to  SIO,  both  Inclusive,  apply  to  nil  courts 
of  record;  eeetiona  728,  729,  730,  740.  787,  788,  810  to  81G.  both 
inclusi've,  and  826,  to  proceedings,  taken  on  or  after  that  day.  In 
any  conrt  or  before  any  officer  or  body;  and  sectlona  723,  7W,  iG5, 
786,  789, 700,  and  8^.  to  aU  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and  article 
second  of  title  fifth,  apply  only  to  proceedincs  taken,  on  or  after 
the  first  day  of  September,  1877,  in  one  of  the  courts  specified  in 
subdiTislon  fourth  of  this  section.  Titles  third  and  fourth,  and 
article  first  of  title  fifth,  of  that  cbapter  apply  only  to  JDrors 
drawn  for,  anJ  juries  formed  at,  a  term  of  a  court,  conimencinK 
not  lena  than  twenty  diiys  after  the  first  day  of  May,  1877.  Sub- 
ject to  that  qua  I  ifi  cat  ion,  they  apply  to  jurors  selected  under  the 
statutes,  remaining  unn'pculed  after  that  day,  and  the  lists  and 
ballots  prepared  nccordiuj;ly:  until  new  jurors  are  selected,  and 
new  lists  and  ballots  nre  [irepared,  as  prescribed  In  those  titles. 
The  same  portions  of  chapter  tenth,  excladint;  srticlc  third  of 
title  third,  apply  equally  to  a  crimlnnl  and  a  civil  action  or  spedal 

SroceedinK,  and  to  a  court  of  criminal  and  a  court  of  civil  jaris- 
iction.  But  title  third  does  not  nfToct  any  special  provision  of 
law,  remaininc  unrepealed  after  the  first  day  of  May,  1877, 
whereby  trial  jurors  arc  directed  to  be  procarcd.  for  a  porticular 
court  of  recoril,  from  a  particular  l<icnlity;  or  whereby  a  conntr  ts 
divided  Jnio  two  or  more  jury  districts,  and  the  selecting,  drawing, 
Bnmmonine.  or  attendance  of  jurors  from  the  parlicular  locality, 
or  the  diftcrcnt  jury  districts,  is  regulaleil.  Eoch  of  those  pro- 
viRions  liecomes  applicable  to  and  affects  the  selecting,  drnwinc. 
notifying,  or  ntlcndauce  of  jurors,  as  prescribed  in  that  title,  In 
like  manner  ax  it  applied  (o  and  afTecIcd  tlie  statutes  previously 
in  force,  upon  the  sniue  subject.  So  much  of  the  provisions  of 
title  fourth,  as  rclnlcs  to  the  remission  or  enforcement  of  a  fine 
imposed  upon  a  trial  juror,  applies  to  a  fine  Imposed  upon  a  (n^nd 
juror,  QK  prescribed  in  the  statutes  remaining  unrepealed  aft«r  the 
first  (lay  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and 
the  whole  of  title  third,  apply  onl.v  to  proceediajia  in  one  of  the 
courts  spocifieil  in  suMivlsion  fourth  of  this  section,  taken  on  or 
after  the  first  day  of  September.  1877,  Rut  where  an  action  has 
tieca  commenced  in  either  of  those  courts,  before  tbat  date,  a 
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judgment  by  default  must  be  takon  thorein,  as  pre:  cribcd  by  tbe 
Htatutea  In  force  on  the  thirty-flret  day  of  Auguar,  1877. 

».  Chapter  twelfth  does  not  afft«t  tbe  stntutCB  remaining  unre- 
pealed alter  the  tirst  day  of  September,  1877,  tOQchiug  the  review 
of  proceedings  in  a  criminal  cause, 

10.  Cbnpter  tliirtecDIb  applies  only  to  an  exccntion  issued,  on  or 
after  tbe  first  day  of  September,  IsTT,  oat  of  a  court  of  record, 
other  tbnn  an  eiecntion  iBsued  out  o(  Buch  a  court,  and  directed, 
pDniaant  to  law,  to  a  constable  or  lanrsbnl:  and  to  fiiles  and  other 
proceedings,  by  Tiriue  o(  an  execntion  directed  to  a  sberlff,  nnd 
delivered  to  bim,  after  that  d.ife.  SoclUitis  Hi:i  nnd  1414,  and 
sections  1417  to  1427,  both  inclusive,  apply  only  to  a  cnae  vrhpTe 
such  an  execution  ui  issued  out  of  oiii;  of  tbe  courts  specified  in 
BUbdivisioo  fourth  of  this  section;  or  wheie  n  warrant  of  attach- 
ment against  property  is  granted  on  or  after  t'liit  date,  in  an  ac- 
tion brought  in  one  o£  those  cottrta.  Title  third  of  tbat  chapter 
Rpplies  only  tn  an  execution,  issned  upon  a  jadgment  rendered  in  ' 
one  of  those  eourts. 

11.  [Am'd,  1808.]  go  innch  of  chapters  fourteenth,  fifteenth, 
aixteenth,  seventeenth,  eighteenth,  u1neto<-uth  and  twcutietli,  as 
reenlales  the  proceeilings  to  be  taken  in  an  action  or  special  prtt- 
ceeding,  and  the  effect  thereof,  applies  only  to  an  action  or  a 
specia]  proceeding  commenced  on  or  after  the  first  day  of  Septem- 
ber, 1880.  And  all  appeals  taken  from  any  order,  sraitence,  de- 
cree or  determination  of  a  surroRBte's  court  made  or  entered  in 
such  court  on  or  after  tbe  first  day  of  September,  1880,  in  any 
matter  or  proceeding  pending  or  undcternjiued  in  such  court  on 
the  first  day  of  September,  I8S0,  and  all  appeals  to  the  court  of 
appeals  from  any  order  or  judgment  of  the  supreme  court  affirm- 
iag.  rerersing  or  modifying  any  such  order,  Bentence,  decree  or 
determination  of  a  surrogate's  court  shall  be  taken  and  perfected, 
beard  and  decided  in  conformity  to  the  laws  and  practice  regulat- 
ing appeals  from  orders,  sentences  and  decrees  of  surrogate's 
ooort,  and  the  hearing  and  decision  thereof,  in  force  in  this  State 
on  the  thirtieth  day  of  April,  JS77.  imd  all  apiM-als  from  any 
order,  sentence,  decree  or  determination  of  such  court  brotight  in 
conformity  thereto  since  the  first  doy  of  Septeralier,  1880,  are 
hereby  declared  to  b»  valid  and  eCEectuu,  except  that  sectiouB  1070 
to  -1685,  both  inelnsive,  apply  also  to  the  proceedings  thereiit  aped- 
fi«d,  taken,  after  that  date,  in  an  action  theretofore  commenced, 
or  upon  n  judgment  theretofore  rendered,  and  section  1674  applies 
to  a  notice  of  pendency  of  action  theretofore  or  thereafter  filed: 
sections  1880  to  1802,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any  per-  ' 
eon  to  prosecute  the  bond  in  Iho  name  of  tbe  people,  hss  been 
duly  made  before  that  date  and  is  then  in  forco,  In  which  case 
future  actions  upoo  tbe  same  bond  are  regulated  by  the  laws  in 
force  on  the  dav  before  thnt  date,  nolwithsianding  I'le  rvneal 
thereof;  sections  218)  to  2187.  both  inelnsive,  2197  to  2199,  both 
Inclusive,  and  2213  to  2218.  both  incluslvp.  apply  nlwito  "case 
where  a  dischai^e  Is  thereafter  granted,  and  sections  2228  to  2230. 
both  inclusive,  apply  also  to  trustees  theretofore  or  thereafter  ap- 
pointed in  proceedings  taken  under  any  statute  supersi^led  tn  the 
title  containing  those  sections:  secttons  226.1  to  2265,  both  in- 
clnslTe,  apply  also  where  a  final  determination  has  been  mode 
before  the  Brst  day  of  Reptem^er.  ISSO,  In  proceedings  ^ken 
onder  any  rtatnte  stiperseded  bv  the  title  eontaininBthoB"  section*, 
and  fo  the  procpjis  issued  thereupon:  sections  2S20  to  2344,  both 
todlMlve.  apply  bI»  to  proeeedincs  taken  before  that  date,  under 
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BD7  ■tatQte  anpereeded  b7  the  title  containing  them,  whether  k 
committee  has  or  baa  not  been  appointed;  BCCtion  Z53i  applies  also 
to  eyery  payment  or  deposit  therein  specified  made  oa.  or  after 
the  first  day  of  September,  1860;  gection  2T0a  except  the  wcrda 
"  upon  the  hearing  before  the  BOrrogate  "  appllea  to  action  there- 
tofore  or  thereafter  commenced  pursuant  to  article  second  of  title 
three  of  chapter  fifteen;  and  sectiona  2TS8  to  2801,  both  loclnaiTe, 
apply  also  to  a  caae,  where  a.  decree  for  the  Bale  or  other  diapoai- 
tion  of  the  rent  property  of  a  decedent,  haa  been  dtilf  made,  be- 
fore that  date,  in  a  eurrogate'a  court. 
L.  isas,  cb.  «3. 

12.  Bo  mach  of  chapters  nineteenth  and  twentieth,  aa  relates  to 
the  Jurisdiction  of  the  several  conrta  therein  specified,  applies  only 
to  an  action  or  apecinl  proceeding  commenced  on  or  after  the  6nt 
day  of  Beptember,  lS6n. 

13.  In  <.%apter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  coartt  speeifled  in  snbdlTfsloD  tonrlh 
of  tbis  aeetion. 

14.  [Added,  18*4.1  The  dlsquallflcatioii  of  Jorora,  as  provided 
in  section  eleven  hundred  and  uxty-slx  of  thia  act,  shall  apply  to 
all  courts. 

I  Sa4S.  Id.)  wbat  d«emed  eo»»eBO««e*t  of  &ett*>,  ete. 

Where  a  proviaion  of  this  act  ia  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a,  summons  in  an 
action,  or  a  citation  Issued  from  a  surrogate's  conrt,  has  been 
■erred  upon  one  or  more,  but  not  upon  all,  of  the  persona  to  be 
■erred;  or  an  order  for  the  aervice  of  a.  aummona  na  prescribed 
in  article  aecond  of  title  Erst  of  chapter  fifth  of  this  act  bu 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  firat  or- 
der, process,  or  other  mandate  ma^  be  made  or  Issued,  has  not 
been  preaented,  the  action  or  special  proceeding  is  not  deemed 
to  have  been  commenced  within  the  meaning  of  that  section. 

I  SS4ft.  Id.|  irkcB  prDceedlBKS  to  b«  sndev  f«rH«r 
■tB<at«. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  ronst  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  aubdlvlalou  aercntb  of  the  Isat  section  but  one. 

I   8800.   KBeot    of  this   met,    npoa   trial  Jnrarm  and  Jarica, 

A  Jury,  for  the  trial  of  an  indictment  or  other  criminal  canae. 
nt  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  tie  procnred  from  the  trial  Jnrors 
aelected.  drawn,  and  notified,  aa  prescribed  in  this  act,  tor  the 
term  of  the  conrt  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  procured  ns  pri^scriiipd  therein;  and  the  same 
most  be  tried  by  the  jury  fa  formed.  Put  the  statutes  remnlnln« 
nnrepenled  after  Ibe  firat  day  of  September,  IftTT.  rplating  to  cbal- 
lenRos  or  dipoualificalions  of  petit  jurors  in  n  erlminnl  cause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  Jnror* 
ara 
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miut  be  BummoQed  ia  a  criminal  canae,  mnftin  unaffected  hy  tbie 
act,  ftDd  are  applicable  to  the  proceediuga  taken  aa  preacribed  In 
tbia  act,  and  to  tbe  trial  Jnron  thereto  apeeiSed. 

f  88B1.  Id.|  wpoB  VTUid  Jaron  BBd  l«riM. 

This  act  doea  not  affect  any  provision  of  the  statntei,  remaining 
unrepealed  after  the  first  day  at  September,  1877,  relating;  to 
(rand  jurora  or  grand  Juries:  (except  an  follows; 

1.  A  fine  Impoaed,  after  the  flrit  day  of  September,  1877,  upon 
a  person  drawn  aa  a  grand  juror,  and  duly  lummoned  to  attend  ■ 
term  of  a  court  of  record  as  a  grand  juror,  aa  prescribed  in  thoae 
Btatatea,  muat  be  impost  as  prescribed  in  article  fonrth  of  title 
third  of  chapter  tenth  of  thla  act;  and  sectiona  1073  to  1077  of  this 
act,  both  inclualve,  apply  to  such  a  person,  aa  if  he  had  been 
drawn,  and  notiSed  to  attend  aa  a  trial  juror. 

2.  Where  a  praviaion  of  thoae  atatutea  refen  to  the  llata  of 
petit  Joron,  the  ballot*  coDtalnlng  their  namea,  the  box  or  bozea 
in  whicb  tboae  ballota  are  depoMted  or  cootained,  the  selecting, 
drawlDCr  anmmoDing,  or  enq>aiiellilig  of  petit  jnron,  the  Intpoaltlon 
of  a  fine  npon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remisaion  thereof,  it  la  deemed  to  refer  to  the  aame  subject,  aa 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

■h  a  S.  8.  tai,  tS4,  H  1«-3I  d  EdD.  MS,  008);  2  R.  8.  na.  I  IS  (1 
Bdm.  7*a). 

f  83B3.  Id.)  npOB  vvooeedtaxs  tskea,  i>p  rlchls  «oerv«d, 
etSq  BDder  former  atBlateB. 

Nothing  contained  in  any  provision  of  this  act,  other  than  In 
chapter  fourth,  renders  Inoffectnal,  or  otherwise  impairs,  any  pro> 
ceeding  in  an  action  or  a  special  proceeding,  had  or  taken,  pnrsn- 
ant  to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  establiahed.  before  the  provision 
Id  onMtlon  takra  effect;  unleaa  the  contrary  Is  expressly  declared 
in  (ne  provision  In  t^ueatlon.  As  far  as  It  may  be  ueceeaarr,  for 
the  purpoae  of  avoiding  such  a  result,  or  carrying  into  effect  sncb 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutee  in  force  on  the  day  before  the 
proTlaion  takea  effect,  are  deemed  to  remain  In  force,  notwitb- 
•tanding  the  repeal  thereof. 

I  8SBS.  Id.i  npOB  farmer  BVPolatveBt  of  terms. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
'the  atatntea  Id  force  on  the  thirty-first  day  of  Anguat,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, aa  preacribed  In  this  act. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  In  the  statutes  in  force  on  the  day  before  Ole 
provialon  referring  thereto  tnkes  effect,  or  by  another  title  or  de- 
scription; nor  does  It  affect  any  provisions  of  those  atatutea,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
compenaatlon  of  an  officer  or  employee,  so  designated  or  referred 
to.  who  la  in  office  or  employed  on  that  day;  fic.tpt  that  where 
the  tenure  of  bis  office  or  employment  ia  not  prescribed  in  thla  act, 
»T8 
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he  mar  be  removed  at  pleasure  br  the  court,  officer,  or  officcnt 
authorized  b^  this  act  to  aupoiot  a  person  to  discharge  the  aame 
duties.  Until  he  Is  remoTed,  or  his  offii-e  or  place  becomes  «tller- 
wise  vacant,  tbe  provisloiiH  of  this  act  apply  to  blm,  and  to  the  dis- 
charge of  hu  duties.  The  court,  oiKcer,  or  officers,  antliariied  br 
this  act  to  appoint  a  persoa  to  an  office  or  empiojueut,  ma?  Imhi 
time  to  time  ihua  fill  a  vocouc;  therein. 

i  335S.  (Ain'd,  18S2.J    When  thin  met  deemed  to  have  kean 

For  tbe  purpose  of  detenniuing  tbe  effect  of  the  different  pn>- 
visiojiB  of  tnia  act  with  respect  to  each  other,  ihey  arrr  dteiueu  la 
have  Ijeell  enacted  sininltaneouBlj'.  For  the  purpose  of  deterntiik- 
inff  the  effect  of  this  act  upon  other  acts,  and  tlie  effect  af 
other  acta  upon  this  act,  chapters  fourteen  to  twenty-two  of  thta 
act,  botfa  Inclusive,  are  deemed  to  have  bpen  enacted  on  the  sixtb 
day  o(  Januar)*,  in  the  year  eighteen  hnndred  and  ^hty;  and 
all  acts  passed  after  the  last-ioeutiuned  date  ore  to  haTO  ttae 
same  effect  ns  if  they  were  passed  after  this  act. 

I  S8B8.  'Wben  tula  a«t  trnkes  cSevt. 

Snhjeot  to  the  qualificatioiw  contained  ta  ttw  UmmAug  Baetiooa 
of  this  title,  this  act  shall  tako  eSect  as  follows:  titles  third  aitd 
fourth,  and  article  firat  of  title  fifth  of  chapter  tenth,  on  tbe  first  A».j 
of  Uay,  In  the  jear  1877;  tbe  remainder  of  chapters  first  to  thirteenth. 
both  tnclusiva,  on  die  first  daf  of  September,  In  the  jeai  1877: 
chaptera  fourteenth  to  twentj-first,  both  inclosiTB,  on  the  flnt  d«L7 
irf  Beptambar,  1880;  and  this  chapter  Immediatelj. 
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CHAPTER  XXIII. 

Supplemental  Provisions. 


TITX^  I. 
Proceedings  for  the  condenuiation  of  real  prapertT'. 


I  Saos.    [An'd,   ISDe.]    DeaKllloBB. 

The  term  "  pereon."  when  iisi?d  herein,  ini^liiilea  a  nataral  per- 
•on  and  aIm  a  corporntion.  Joint-stock  nssocinlioti.  the  fltnte  mid 
a  politioal  diilsioD  thereof,  and  any  conmiission,  board,  board  ot 
■nanBgers  or  trualees  in  charge  or  haviiiK  coutrul  ol  an;  ot  the 
eharitable  or  other  iustitutioaa  ot  tbc  stnt^;  the  term  "  real  prop- 
ertf,"  any  risht,  inleroat  or  cascnient  therein  or  appurteuaucea 
thereto:  and  the  term  "owner,"  all  perBons  having  any  estate, 
interest,  or  ennpnicnt  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  ineiini  lira  nee  thereon.  The  person  inatituting  the  pro- 
ceedings shall  he  termed  the  plaintiff:  and  the  person  against 
whom  the  proceeding  is  brought,  the  dercndant. 

I  SSIES.  PraceedlnKS  to  be  taken  «■  preaorlbed  In  tUa 
tllle. 

Whenever  any  perRon  in  anlhori:(prl  to  neqnire  tille  to  real  prop- 
erV,  for  a  pnMie  use  liy  condeinnntirin.  the  proceeitinft  for  that 
purpoae  shall  be  taken  In  the  manner  prescribed  in  this  title, 
076 
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t  S800.  ^etltloMt  what  to  oontalii. 

The  pnoeeding  shall  be  inetituted  by  tbe  presentation  of  a  pe> 
tition  by  the  plaintiff  to  the  supreme  conrt,  settiDg  forth  the 
follawlnK  facts: 

1.  [A^'a,  I890.]  HiB  name,  place  of  reeldencp,  and  the  busl- 
I  nesH  in  irlilch  engaKed;  if  a  corporation  or  Joint-stock  auodalion, 

whether  foreigo  or  domeBtlc,  its  principal  place  of  business  witLln 
the  state,  the  names  and  places  of  residence  of  Its  principal 
officers,  and  of  Its  directors,  trustees  or  board  of  managers,  as 
the  case  mar  be,  and  tbe  object  or  purpose  of  its  incortionition 
lOr  association;  if  a  political  division  of  tne  stale,  the  names  and 
places  of  I  Udenoe  of  itE  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  mauoKers  or  trustees  in  charge  or 
having  control  of  any  of  tbe  charitable  or  other  iostitntioDS  of 
the  sl^te,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  In  the  proceedings. 

2.  A  specific  description  of  tbe  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  Is  required  and  a  con- 
cise statement  of  the  facta  showing  the  necessity  of  its  acquiaitlOD 
for  ench  use. 

4.  Tbe  names  and  places  of  residence  of  tbe  owners  of  the  prop- 
erty; if  an  Infant,  the  name  and  pluce  of  residence  of  his  general 
guardian,  if  he  has  one:  if  not,  the  name  and  place  of  resMeoce 
of  the  person  with  whom  he  resides;  it  a  lunatic,  Idiot,  OF  habitnal 
drnnkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-residedt,  having  ma 
agent  or  attorney  residing  in  the  state  nnChoriied  to  contract  for 
the  sale  of  the  pro^rty,  the  name  and  place  of  residence  of  sncdi 
agent  Of  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inauiry  be  ascertained.  It  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  Inqairy  which  ha* 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
.of  the  property  for  its  purchase,  and  the  reason  of  sncb  Inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  It  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  Improvement,  for  which  the  prop- 


that  the  plaintiff  is  entitled  to  take  and  hold  snch  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  apprnisal  be  appointed  to  ascertain  the  com- 
pensation  to  be  made  to  the  owners  for  tbe  property  ao  taken. 

L.  ISM.  cb.  ESQ.     In  efffd  Mif  12.  ISM. 

I  3S61.  notice  to  be  aanexed  to  petltioBi  serTles  ot. 

There  mnst  be  annexed  to  the  optlflon  B  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  m- 
preme  conrt.  held  in  the  jndicisl  diptrict  nhere  the  property  or 
Kome  nnrlion  of  il  is  sltunted.  and  a  co|)V  of  the  petition  and  notice 
niiist  he  fervpd  upon  all  the  owners  of  the  property  at  least  eight 
■days  prior  to  its  presentation. 

878 
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I  SMS.  Service  of  petition  and  ii0tlee. 

Serrice  of  tbe  petition  anit  notice  muat  be  made  ia  tbe  same  man- 
ner as  the  service  ol  a  eummoaB  in  su  action  In  the  aupreme  court 
ia  required  to  be  madp,  and  all  the  proviaioua>of  artidea  one  and 
two  of  title  one  of  chapter  Gto  of  this  act,  whicb  relate  to  the 
aerrice  of  a  Hununons,  either  peraonall;  or  in  any  other  waf,  and 
the  mode  of  proTing  service,  Bhall  appl;  to  the  Berrice  of  the  peti- 
tion and  notice.  If  the  defendant  hag  an  ageDt  or  attorney  re- 
siding In  this  atate,  authorized  to  contract  for  the  sale  of  the  real 


property  described  in  the  petition,  service  upon  such  a^enl 
"  •  -'  '  '  -    '-   ■.  Tn  a 


E' 


t«mey  will  be  sufficient  service  upon  such  de^eodant. 
defendant  la  an  infant  of  the  age  of  fourteen  years  or  upwaras,  a 
copy  of  tbe  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  be  hae  one;  if  not,  upon  the  person  with 
whom  he  resides. 

f  S8«8.  Avpearaaec  wl  latent,  IdlM,  InnnUfl  or  knkltonl 
trmMK».ta. 

It  a  defendant  ia  an  infant.  Idiot,  lunatic  or  habltnal  drunkard. 
It  shall  t>e  the  duty  of  his  general  guardisn,  committee  or  trustee, 
if  he  has  one,  to  appear  for  him  upon  tbe  preaentaUon  of  the 

'tition  and  attend  to  his  intereats,  and  in  case  he  has  none,  or 
case  his  general  guardian,  committee  or  trustee  fails  to  appear 
lor  him,  the  court  shall,  upon  the  preaentation  of  the  petition  and 
notice,  with  proof  of  servicf,  wltnont  further  notice,  appoint  a 
guardian  ad  nteni  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  tbe  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
0,  ^neral  guardian,  committee  or  trustee,  or  a  guardian  ad  utem 
to  give  aecurity  in  such  sum  and  with  such  sureties  aa  the  conrt 
may  i^iprove.  If  a  service  other  than  personal  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  tbe  presentation 
of  tbe  petition,  the  court  aball  appoint  aome  competent  attorney 


relating  to  the  appearance  of  parties  in  person  or  by  attorney  ii 
actiuns  in  the  supreme  conrt,  sh:ill  applv  to  tlie  proceeding  fron: 
and  after  the  service  of  the  petition,  itnd  all  subsequent  order- 


Dotlcee  and  papers  may  be  served  upon  the  attorney  appearing  and 
upon  a  gua-^ian  ad  litem  In  the  some  manner  and  with  the  sam-' 
effect  as  the  service  of  papers  in  an  action  In  the  supreme  conrt 


ttt»y  be  made. 
f  Bsan.  Anawert  wknt  to  eontnln. 

T7pon  preBcntation  of  the  petition  and  notice  with  proof  of  ser- 
Tice  thereof,  an  owner  of  tbe  property  may  appear  and  Inter- 
pose an  answer,  which  munt  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

(8366.  VerlBcatlon  at  petition  or  nnawer. 

A  petition  or   answer  must  be  verified,  and  the  provisions  of 
thla  act  relating  to  the  form  and  contents  of  the  verification  of 
Readings  In  courts  of  record,   and  the  persons  by  whom  it  may 
be  made,  shall  apply  to  the  verification. 
ia  vn 
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I  3S67>  Trial  of  lasBes. 

The  court  shall  tnt  ■ny  Issiie  raised  by  the  petition  and  answor 
at  sQch  titne  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  bear  and  determine,  ami  npoa  such 
trial  the  conrt  or  referee  shall  file  a  decision  in  writing,  or  dellTer 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegationB  of 
the  parties,  and  the  proTisiona  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issnes  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  pYceptions  thereto, 
and  the  malting  and  settlement  of  a  case  for  the  rttTiew  thereof 
upon  appeal,  and  to  the  proeeedinfiH  which  may  be  had  in  caac 
auoh  decision  is  not  filed  or  delivered  within  the  time  herein  rr- 
qulred,  and  to  the  powers  of  the  court  and  referee  upon  sudi 
trial,  hLbII  be  applicable  to  a  trial  and  decision  nnder  the  title. 

ISSeS.  CcFMIn   DrovUIOD*  appUtiaklc, 


lata    irken    ts    d»(eB<- 

Jndgment  ahnll  he  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  deeiaion  Sled.  If  In  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  elerfc, 
at  toe  same  rates  a  a  are  allowed,  of  coarse,  to  a  defendant  pre- 
Taillnx  in  an  action  in  the  supreme  court,  includinK  the  alloivaneei 
for  proceedings  before  and  after  notice  of  trial.  If  the  deoaion  it 
in  favor  of  the  plainfiff,  or  if  no  answer  has  been  interposed  and 


It  appears  from  fie  petition  that  he  is  entitled  to  the  relief  de- 
manded, Judgment  aliall  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  neeeasary  for  the 
public  use,  and  that  the  plaintlfT  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  npon  making  compensatioa 
therefor,  and  the  court  shall  thereupon  appoint  three  dininte> 
ested  and  competent  freeholders,  residents  of  the  judicial  dii- 
trlct  embracing  the  county  where  the  reul  property  or  some  part 
of  It  ia  situated,  or  of  some  county  adjoining  such  judicial  dia- 
trlct  commissioners  to  ascertain  the  comrensatlon  to  be  made 
to  toe  owners  for  the  property  to  be  taken  for  the  public  lue 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
commiaaionerB.  Provided,  however,  that  in  any  such  proceeding 
inetituted  within  the  first  or  second  judicial  district,  such  com 
miaaionera  shall  be  residents  of  the  eoanty  where  the  real  prop- 


If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  alt  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provlaiona  of  this  section 


...  ._  .  _  .csldence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  tbe  same  owner  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be  appoiuted. 

L.  18SE,  eb.  £30. 
■    I  S8T0.  IAm'«,     UHW1.J    Untlca     and     powcra     of     «•__!>- 


The  commiialonera  shall  take  and  subscribe  the  conetitntional 
oath  of  office.  Any  of  them  may  Usuc  subpoenas  and  administer 
oaths  to  witneBses;  a  majority  of  them  may  adjourn  the  proceeding 
betote  thein,  from  time  to  time  in  their  diacretion.    WheneTer 
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tlipy  meet,  except  by  appointment  of  the  court  or  [Igrsnant  to 
adjourn  merit,  tbey  shall  enuse  «t  least  eiRht  days'  notice  at  such 
nieetiuK  to  be  pTen  to  the  defendants  who  have  appeared,  or  their 
HKeiits  or  attorneys.  They  shall  view  the  premises  described  in 
the  petition,  and  henr  the  proof  aud  allegations  of  the  parties,  and 
reduce  the  testimony  taken  by  them,  if  any.  to  writine,  and  after  ■ 
the  testimony  in  each  ease  is  closed,  they,  or  a  majority  of  them, 
all  being  prcneut,  shall,  without  imnecensary  delay  aHcertain  iind 
determine  the  eompeoBOtlon  which  ouftht  justly  to  be  made  b.v 
the  plaintiCE  to  the  owners  of  the  property  apprnifed  bv  them; 
and,  in  hiing  the  amount  of  Rueh  compensatlim.  they  sbnll  not 
make  any  ijlowance  or  deduction  on  acconnt  ol  any  real  or  stlp- 
poaed  benefits  wUich  the  owners  may  derive  from  the  pubbc  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improTement  connected  with  such  public  use.  But  jn 
case  the  phiintiff  is  a  railroad  corporation  and  snch  real  proprtty 
shall  belong  to  any  other  railroad  corporation,  the  commissionen 
on  fixioK  the  amount  of  such  compenBation.  shall  fix  the  same  at 
its  fair  tnlue  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  ot  the 
testimony  taken  by  them,  if  any;  and  they  shall  ench  be  entitled  to 
six  d<rflarB  for  serriees  tor  every  day  they  are  actually  engaged 
In  the  performance  of  their  duties,  and  tliclr  neeeafiary  expenses. 
to  be  paid  by  the  plaintiff;  provideil,  that  in  prueeedingB  within 
the  counties  of  New  York  ajid  Kings  snch  commiBsloners  Khali 
be  entitled  to  sneh  additional  compensation  not  exceeding  twenty- 
Ere  dollars  for  eTery  snch  day,  as  may  be  awarded  by  the  cotirt. 

L.lNH,eh.m.    iBcffHtSept.l.lsaa, 

I  BS71.    Coaflrmtitlon    or    mettlam    malAe    report)    deposit 
wben  pAynble. 

,  Upon  filing  the  report  of  (he  commissioDers,  any  party  rany 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregn- 
larity,  or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  ia  set  flBide,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  Dew 
commiagioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  tor  the  , 
original  hearing,  aud  the  same  proceedings  shall  be  had  for  the 
confirmation  of  tlie  second  report,  as  are  herein  prcBcnbed  for  the 
confirmation  of  tlie  first  report.  It  ti>e  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  ot  the  propi'rty,  pur- 
suant to  the  del eniii nation  ot  the  coninuf^sionrrs.  and  that  upon 
payment  of  such  comsensation.  the  plaintiff  shall  be  entitled  to 
enter  into  the  posBession  of  the  property  condemned,  and  take 
and  hold  it  tor  the  public  use  specified  [n  the  judgment.  I>eposit 
of  the  money  to  the  ereillt  of.  or  pnyable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  bo  deemed 
s  payment  within   the  provisions  of  this   title. 

I  8ST2.  Offer  to  purcIiBSP)  costs)  additional  ollOTrnnce. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal 

disahUtT  to   convey  title   to   real   property   the   plaintiff,   before 

•errice  of  his  petition  and  notice,   may  mnke  a  written  offer  to 

Dnrctuw  tlw  oreperty  at  t.  specified  price,  which  must  wltWa  ten 
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days  thereafter  be  Sled  In  tbe  office  of  the  clerk  of  the  conntr 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  belure  the  commiasionerB,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  ot  the  petitioD,  or  at 
any  tiroe  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaiDtiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  paymtDt  of  the  compensation  afr«ea 
upon,  he  may  enter  into  posscsaion  of  the  real  property  described  In 
the  petition,  and  take  and  hold  it  (or  tbe  public  use  therein  aped- 
Qed.  If  the  offer  is  not  accepted,  and  the  compensation  awarded 
by  the  commlsfiioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  tbe  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  tbe  compensation  awarded  shall  exceed  tbe 
amount  of  the  offer  with  Interest  from  the  time  it  waa  made,  or  U 
no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  recover  of  the  plaintiff  the  costs  of  tbe  proceeding, 
to  be  taxed  hy  the  clerk  at  the  same  rate  as  is  ajlowed,  of  course, 
to  the  defendant  when  be  is  the  prevailing  parly  in  an  action  in 
the  supreme  court.  Including  the  allowances  (or  proceedings,  be- 
fore and  after  notice  of  trial,  and  tbe  court  may  also  grant  an 
additional  allowance  of  coats,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  also  direct  in  the  oaal 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
ot  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  babituaJ 
dronkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
eerrice  of  the  petition  and  notice  may  bave  been  made,  and  wbo 
has  not  appeared,  tor  costs,  expenses  and  counsel  tee^  and  by 
whom  or  out  of  wbnt  fund  tlie  sume  shall  be  paid.  It  a  trial 
has   been   had,   and   all   the   issuoB   determined   in  fsvor   of   the 

EtaintJfF,  costs  of  the  trial  shall  not  be  allowed  to  tbe  defendant, 
ut  tbe  plaintiff  aball  recover  of  any  d<'fcndant  answering  tbe 
costs  of  such  trial  caused  by  (he  iiiterposilion  of  the  unsuccessful 
defence,  to  be  taxed  by  tbe  clerk  at  the  suue  rate  as  ia  allowed 
..  .,. .     ■.__  — ._  -  J.  j^jjg  trial  of  an  acliou  In  the  supreme 

i  83T3.  JodKineBt,  hovr  eatorced)  deltverr  vosaoivB  o' 
prenlaesi  ivlien  trrit  of  anlatanoe  to  lasae. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attadied 

to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  oompenaation  to  the  owners,  or  for  the  costa 
or  expenses  of  the  proct'cdiug,  shall  be  docketed  as  a  Judgment 
against  the  person  who  ix  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgroent  in  an  action 
in  tbe  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  Bunreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  coats  of  tbe  proceeding,  if  any,  hss  been  made,  aa 
directed  in  tbe  final  order,  aod  a  certified  copy  of  Ruch  order  baa 
been  served  upon  the  owner,  he  shnlt,  ut>oi]  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him.  and  in  case  poesMsion 
Is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  apon  proof  of  such  payment  and  o(  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance  tbereirttb,  tor 
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a  writ  of  SMiaUiice,  and  tbe  conrt  shall  thereuooD  cause  Bach 
writ  to  be  Issued,  which  shall  be  executed  in  the  aame  manner 
BB  when  issned  in  other  cases  for  the  deUvery  of  poHsession  of 
reftl  property. 

I  8BT4.  [AB'd,  1894.]  AbaB4oBMcnt  «Bd  dlHsallawtae* 
of  pFoeeedlBS* 

UpoD  the  applii^Btion  of  the  plaiutiS  to  be  made  at  sqt  time 
after  the  preaentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entr;  of  the  final  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proceedisg  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  .urt  may, 
in  its  discretion,  and  for  good  cause  Bfaown,  authorize  and  direct 
the  atnndonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  tees  and  expenses,  if  any,  of  the  commisBioaers, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  each  final  order  shall  have  be^n  entered,  aad  upon  such  othei 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
eutr;  of  the  order  grautinK  such  applicntion  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  comiiensatioD  shall 
have  been  theretofore  swarded,  shall  not  be  enforced,  but  Is 
such  case,  if  such  abuudcmment  end  discontinuance  of  the  iHt>- 
ceeding  be  directed  u^ou  the  applicntion  of  the  ptaiutifF,  the  order 
granting  such  applicntion,  if  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  thot  proceedings  to  acquire  title  to  sndi 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  ill  court  of  the  amount  of  the  award 
and  interest  thereon,  ' 

I  SBTR.  [Am'd,  1SSB.]    AppesI  fpoiD  dnal  ordflrs)  star. 

Appeal  may  be  taken  to  the  appellate  division  of  th;  supreme 
court  from  the  final  order,  within  the  time  provided  for  ap[>eals 
from  crders  by  title  four  of  chapter  twelve  of  this  act:  and  all 
the  provisions  of  such  chnpter  relHting  to  appeals  to  the  appellate 
division  of  the  Bupreme  court  from  orders  of  the  special  term 
■hall  apply  to  suob  sp^pnls.  Such  appeal  will  bring  up  tor  review 
sll  tha  proceedings  suhf^equent  to  the  judgment,  but  the  judgment 
and  proceedings  anteccrfpnt  thereto  may  he  reviewed  on  sncti 
appeal.  If  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  aa 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  pluintiSf  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  poHxeEsiou  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  thnll  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession, 
L.  189D.  cb.  »M. 

f  SSTS.  [Am'd,  189S.]    Appeal  from  Jadvueat  Ay  plalBtlS. 

If  a  trial  has  been  had  and  judtrment  entered  in  favor  of  the 

defendant,   the  plaintiff  may  appeal   therefrom  to  the  appellate 

division  of  the  EUpreme  court  within  the  time  provided  for  ai>- 

peaU  from  judgments  by  title  four  of  chapter  twelve  of  this  act, 
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and  all  tlie  provtsioUB  of  aaid  chnptcr  relntiiiK  to  appenls  from 
Judgments  ehall  uiiplf  to  sucli  asptals;  and  on  the  hearing  of  the 
appeal  th«  uppt'lluli'  diviK^oii  mu;  allirui,  revorst.'  or  modily  tbe 
jndgmeut,  uikI  iu  i-ube  of  reversal  may  grant  a  new  triul,  or 
direct  that  judKineiit  be  fiitert-d  iu  favor  of  the  plaialiff.  If  the 
jiidKmeot  ia  atUrnicd.  couts  ehall  b«  allowed  to  the  reaponilent,  but 
if  reversed  or  uiodilied,  no  coats  of  tlie  appeal  ebail  be  alluwed 
lo  eitber  party, 
i^  less,  ch.  we. 

I  3377-  Vlieu  KenersI  term  laar  direct  a  nen-  apprKiaal. 

On  the  lieariuE  uf  tho  appeal  from  the  litisl  order  the  court  may 
direct  u  new  appi'aisal  before  the  same  or  new  commiiMiunent, 
in  ita  diacretiou.  and  the  report  of  auch  tommiiiBiiinerB  ahnll  be 
final  aud  cuueluHivc  upon  all  imriioi  interested.  If  ilie  auiouut 
of  the  cotnpeDSuliuu  to  be  paid  ia  iucreused  by  Ilie  luat  report, 
the  difference  shall  be  a  lien  upon  the  laud  appraiKetl,  and  shall 
be  paid  to  the  parlies  entitled  to  tlie  same,  ur  shall  be  deposiied 
aa  the  court  xliall  direct;  and  If  the  amount  is  dimiuitihed,  the 
difference  shall  )>e  rciuuded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  aud  judgment  therefor  may  b« 
rendered  by  the  court,  uq  the  dliiig  of  the  last  report,  agnluat  tlic 
parties  liable  to  pay  the  same. 

f  3ST8.  Cf»HlcUBK  olfilmBnU. 

If  there  are  ndTerae  mid  conflictinir  claimanta  to  the  mooey, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  dctertniiie  who  Is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  io  its  dio- 
cretioD,  order  n  rcfereiire  to  ascertain  the  facta  on  Tthich  auch 
determination  and  direction  are  to  be  made, 

I  8S7*.  [An'd,  IMW.J  fvrtr  ■>  poBacMalon  mar  mtmr  «B 
kIvIbK    seenrltT. 

At  any  stage  of  the  proceediug  the  court  may  authoriEe  the 
plaintiS,  If  in  possession  of  the  property  sought  to  be  condemned. 
to  continue  in  posseasiuu,  aud  may  stay  all  actions  or  pruoeed- 
intts  aftainat  him  on  account  thereof,  upon  kIvIub  security,  w 
depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  whirti 
may  be  finally  ownrdwl  to  the  owner  therefor  and  the  costa  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  concluaion.  if  the  plaintiff  delays  or 
neKle<'ts  to  prosecute  the  same.  When  the  fiAal  award  to  any 
owner  is  li-sn  than  fifty  dollars.  In  proceedings  to  condemn  a  right 
of  wny,  for  telephone  or  telegraph  poles  and  wires,  the  sllow- 
snec  of  costs,  if  any.  and  the  amount  thereof  not  eiceedinn 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  anv  action  or  proceedinjt  that  may  have  been  or  may 
hereafter  be  staved,  If  the  telephone  or  telegraph  poles  and 
wires,  in  such  action  or  proceeding  so  atas'ed,  shall  have  been 
erecti'd  for  more  than  three  years  prior  to  the  eonunencemont 
thereof. 
^t«A«».T:4.   lDiiB«tScpt.i,  igco. 
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I  SS80.  TcMporary  pOBBeBBlon  prndlUK  proeeedlass. 

WhcD  an  anewer  to  the  petition  ban  been  interposed,  and  it 
appeara  to  the  satiitaetion  of  the  (.'ourt  that  the  public  iDtcresta 
will  be  prejudiced  by  tielay,  it  may  direct  that  the  plaintiff  be 
permittt'd  to  enter  immediately  iipcm  the  real  property  to  bo 
taken,  end  deyote  It  teinporanly  to  the  public  use  Rpe<'ifled  in 
the  petition,  upon  depositinir  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  pro|M'rty,  and  which  sum  shall  be 
applied,  BU  Far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  o(  the  (tward  that  may  be  made,  and  the  costs  anil 
expenaes  of  the  prcM'eediuK.  and  the  residue,  if  any.  returned  to 
the  plaintiff,  and,  in  I'aae  the  petition  should  be  dismissed,  or  no 
award  shnnid  he  made,  or  the  proceed infis  should  be  abiiudoned 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
ao  far  as  it  may  be  necesBary.  chall  be  applied  to  the  payment 
or  any  damagres  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  nse  of  his  property,  and  hla  cOMtf  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  lii'  appointed  (or  that  purpose,  and  If  the  sum  so 
deposited  Khali  l>e  insufficient  to  pay  such  damaKCH.  au<i  all  costs 
and  expenses  awarded  to  the  defendant,  jitdgment  shall  be  entered 
against  the  plaintiff  (or  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgiuent  in  the  supreme  court; 
and  the  pouaessioD  of  the  property  sbaU  be  restored  to  the  de- 
fendant. 

I  S3S1.  Rotloc  of  penilencr  ot  adlon  (o  be  Hied. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  tile  in  the  clerk's 
office  of  each  county  where  any  part  of  the  property  ia  situated. 


the  t 

purchaser,  or  incumbrancer  of  the  propert.T  affected  thereby,  from 
or  against  a  defendant  with  roipect  to  whom  the  notice  is 
directed  to  be  indexed,  as  herein  prescril)ed.  and  s  person  whose 
conveyance  or  incunibrnn<'c  is  subsequently  executed  or  subse* 
quently  recorded,  is  bound  by  all  proceediiiKS  talien  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clorit  must  immediately 
record  snch  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  It  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  hie  attorney. 

I  83MX.  PoireF  or  eoart  to  make  neceBSsry  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
condurtinc  all  or  any  of  the  proceedinKS  therein  ia  not  espresslv 
provided  for  by  law,  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the  pcjwer  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferrinB 
authority  to  condemn  lands  tor  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  grdinary 
practice  in  such  court. 
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I  338a.  RcpeallBK  el>ai«t  llnltKUOBa. 

Bo  muoh  of  all  acts  aud  pane  ot  acta  as  prescribe  a  metltad 
of  procedure  in  procuediDKB  fur  Ihe  condemnation  of  reaJ  property 
for  a  public  usv  is  rcpealL-d,  eii^pt  suth  acts  aaa  parts  of  acru 
as  prescribe  a  method  of  procedure  lor  the  condemnatioa  of  r««l 
l)ri>perty  fur  public  use  as  a  hinrbway.  or  as  a  street,  avetinr.  or 
public  piai'p  ID  Nn  incorporated  city  or  lilUBe,  or  as  may  |k*- 
KcHlie  methods  of  proii>dure  for  such  eondemuation  Cor  anr 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  tbr 
corporation  of  the  rity  of  New -York,  known  as  the  marar. 
nldermeii.  and  commoDaltr  ot  tbe  city  of  New- York,  or  by 
whateTiT  name  known,  or  by  or  on  the  application  of  any  Itoard. 
department,  oommiBBionera  or  other  offloera  acting  for  or  wi 
behalf  or  in  tbe  name  of  such  cocporatiou  or  d^,  or  when  tlw 
title  to  the  real  property  so  to  be  acquired  veata  in  such  curpora- 
tion  or  In  such  city;  and  all  proceedinga  for  the  condom natioB 
of  real  property  embraced  within  the  exeeptioos  ennmerstcd  ia 
this  section  are  exempted  from  tbe  operation  of  this  tiU«. 

I  38*M.  Wbem  net  takes  «*eet. 

Thia  title  shall  take  effect  on  the  first  day  of  May.  one  thoa- 
nand  eight  hundred  and  ninety,  and  shall  not  affect  atiy  pronged-  ' 
ing  preyionsly  commenced. 
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TITLE  U. 

FrooaedingB  for  the  sale  of  corporate  real  property. 

Sap.  3SB0.  PrDccodlnci  hr  corpora Honii,  Mc,  to  he  pnrmuunt  to  'tbo  proTlahmi 

33M.    HparinK   of   mpnllcillloii;    noUce;    rrtetrp   to   lake   prood. 

aSB^.  Ord^r^  whpD  appUpatlon  for,  maj  Ik  opposed. 

SSM.  iDK^TVVt  corvofat^on  or  aMoclatloD;  uatlca  to  crttllton. 


I  SaOO.  ProaeedlaBB  by  eorpavatlaM>,  ate.,  to  b«  pnrasSBt 
(•  tke  proTlslOBB  of  tlilv  title. 

Whenever  any  corporation  or  jolDt-stock  aMoclation  Is  required 
b7  law  to  make  application  to  the  court  for  leave  to  mortKaKe. 
lease  or  sell  its  real  estate,  the  nrocciillng  therefor  shall  be  had 
pnrBuant  to  the  pTOTisions  of  this  title. 

I  SS»1.  Petition  «nd  conleals. 

The  proooedinK  shall  be  inttituttMl  by  the  presentation  to  the 
supreme  court  of  the  district  or  the  county  court  or  the  connlr 
where  the  real  proporty,  or  some  pnrt  of  it,  is  situated,  by  the 
corporatloa  or  asaociation,  applicant,  of  a  petition,  setting  forth 
the  following  farts: 

1.  The  name  of  the  corporation  or  asBocistion,  and  of  Its  dl- 
TVCtors.  trustees  or  manaKcrs,  and  of  its  principal  officera,  and 
their  places  of  residence. 

2.  TTie  bnslQess  of  the  corporation  or  association,  or  the  object 
or  purpose  of  its  incorporation  or  formation,  and  a  reference  to 
the  statute  nnder  wbleb   it  was  incorporated  or  formed. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged  or 
leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interesta  of  the  corporation  or  association  will  be 
promoted  by  the  snle,  mortKMge  or  lease,  of  the  real  property 
■pecified.  and  a  concise  stat(.>ment  of  the  reaxoiis  therefor. 

6.  That  such  sale,  itiorteatce  or  lease  has  been  autboriied,  by  a 
vote  of  at  least  two-thirds  of  the  dirertorM,  trustees  or  managers 
of  the  corporation  or  assooHtiun,  pt  n  meeting  thereof,  duly 
called  and  held,  and  a  copy  of  the  resolution  granting  »acb 
aotfaority. 

6.  The  market  value  of  the  remaiuiug  raal  property  of  the 
coritorBtiOQ  or  associatioD.  and  tlic>  cnsh  vnlue  of  its  personal  as- 
■eta,  and  the  total  amount  of  its  debts  snd  liabilities,  and  how  se- 
cured, if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moDeys  realiied 
from  such  sale,  morlBage  or  lease. 

8.  Where  the  consent  of  the  Bbsreholders,  stoekholders  or  mem- 
bert  of  the  corporation  or  BSBocIstlon,  is  rennlred  by  law  to  be 
firat  obtained,  a  statement  that  such  consent  has  been  giTen,  and 
a  copy  of  the  consent,  or  a  certified  transcript  of  the  record  of 
the  meeting  at  which  It  was  given,  shall  be  annexed  to  the 
petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real  estate 
de«crlbed.  ,.  , 

The  petition  shall  be  verified  in  the  same  manner  aa  a  verified 
pleading  in  an  action  in  a  court  of  record- 
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I   .1302.  Hearlnir   of    nppllcatlon]    notloei   referee    to  talE« 

Upon  presents  lion  of  the  petition,  the  court  may  immediately 
proceed  to  hear  the  application,  or  it  mar,  ia  its  discretion,  air^ct 
that  Dotice  o(  the  applicotiou  shatl  be  given  to  any  person  ioter- 
eated  therein,  as  a  member,  stockholder,  officM'  or  creditor  ot 
the  corporation  or  asBociation.  or  othernisc,  in  which  case  tbe 
applieatioD  shall  be  beard  at  the  time  and  place  epeciBcd  in  sucb 
notice,  and  the  court  na;  in  any  case  appoint  a  referee  to  take 
the  proofs  ^nd  report  the  same  to  tbe  court,  n-itb  his  opinioD 
thereon. 

I  88S3.  OFderi  irhen  application  tor,  mar  be  oppsacd. 

Upon  the  hearing  o(  the  aiq>licHtion,  If  it  shall  appear,  to  tbe 
satiafaction  of  the   court,  that  the  inter^ts  of  the  corporuttoD 

or  association  will  be  promoted  thereby,  an  order  may  be  Kruuted 
authorizing  it  to  ecll,  mortgage  or  lease  the  real  properly  de- 
scribed in  tlte  petition,  or  any  part  thereof,  for  such  sum,  and 
upon  such  terms  as  the  court  may  prescribe,  and  directing  what 
dispoHltion  shall  be  made  of  the  proceeds  of  such  sole,  mortgage 

Any  person,  whose  interests  may  be  affected  by  the  procoedipg, 
may  appear  upon  the  hearing  and  show  cause  why  the  application 
ahould  not  be  granted. 

I  3304,  InBolTent  corporation  or  aKBOOliitlOBt  notice  to 
eredltora. 

If  the  coipofatloD  or  association  is  insolvent,  or  its  ptopertr  and 
aaseta  are  insufficient  to  fully  liquidate  its  debts  and  liabilitiea, 
the  application  shall  not  be  granted,  unless  all  the  creditors  of 
the  corporation  hove  been  served  with  a  notice  of  the  time  and 
place  ot  which  tie  application  will  be  beard. 

I  83ttB>  Berrloc  ot  aotloeih 

Services  of  notices,  provided  for  in  this  title,  may  be  made 
either  personalty  or.  in  case  of  absence,  by  leaving  the  same  a^ 
tbe  place  of  residence  of  the  person  to  be  served,  with  aome 
person  of  mature  age  and  discretion,  at  least  eight  days  before 
the  hearing  of  the  apnlication.  or  by  mailing  the  same,  duly  en- 
veloped and  addressed  and  postage  paid,  at  least  sixteen  daya 
before  such  hearing. 

I  S306.  Power  ot  eonri  to  malce  neccBBarr  ordera. 

In  all  appticatiooa  made  under  this  title,  where  the  mode  or 
manner  of  conducting  any  or  all  of  the  proceedings  thereon  ar* 
not  expressly  itrsTided  for,  the  court  before  whom  such  application 
may  be  pending,  eball  have  tbe  power  tci  make  all  the  necessary 
orders  and  give  the  proper  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  or  of  ony  act  authoriiiug  the  sale 
of  corporate  real  property,  and  tbe  practice  la  such  cases  BhaO 
conform,  as  near  as  may  be,   to  tbe  ordinary  practice   In  such 

I  83ST.  'Wben  aot  taJcen  effcel. 

This  title  shall  take  effect  May  first,  one  thousand  eight 
hundred  and  ninety,  and  shall  not  affect  any  pro«eedlnf  pre- 
Tioiuly  commenced. 
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[Addad  by  I-  189T,  ch.  4I«.    lo  eOiMt  8«|tt.  I.  1897.] 

Proceeding*  for  the  saforcament  of  mech&iuca'  lieiu  on 
real  property, 
eeo.  HB.  Pnnna  of  tli 
NN.  E^fraenwDt 


„*  ^^n 

■UB.  Jodiiiiieiil  IIU9  diniei  delivery  at  pmpertj  in 
SIMi.  JndinDeMtoKUlkteiua. 
N17.  Mmowsc  anwcbBDlc?  IK-n  bj 

MD.  JiKBealln 

HMd  corpontlon. 
1  aaSS,  Purpose  ot  t[ll«i  dellx 

This  title  is  to  be  coimlrued  iii  eonuecUon  with  article  one  of 
the  lii-n  law,  uud  proviijec  proceedinca  (or  the  enforceuieut  of  lienB 
fnr  labor  perrormeil  and  ui^iierialfl  fiiruitibpil  in  the  imprOTemi^ut 
o(  real  property,  created  by  virtnp  of  Htich  nrtic-te.  'I'he  terma 
"  reBl  property,"  "lienor."  "owner."  "improvement."  "public 
iniproTement."  "  contractor,"  "  siib-eou  trot  tor,"  "  inaterinl  uihd  " 
and  "  laborr-r,"  as  used  iu  this  title,  are  UuUned  by  section  two 
of  such  law. 

I  3SS9.  dmtoreement  of  a  mecksnic's  lien  on  r«al  prttp- 
rrtr. 

A  mechanic's  lien  on  real  property  may  W  enforced  against 
Buch  property,  and  njiaiiist  a  i>erw>n  liable  (or  the  debt  upon 
which  the  Hen  U  faunded,  by  an  action,  by  the  lienor,  Itis  asBiguee 
or  legal  repreHentative,  iu  ii  court  which  baa  jnriudietion  in  an 
action  founded  on  o  conirael  for  a  hudi  ot  money  equivalent  to 
the  amount  of  sueh  debt. 

I  S400.  BBMFcemMil  ot  a  Urn  MKder  eantrket  Cor  «  pabllc    ' 

A  Ilea  for  tabor  done  or  matertala  fumixhed  for  a  public  Im- 
provement may  be  enforceil  ajrninst  the  fnnile  of  the  municipal 
corporation  for  which  such  public  improvement  in  conatriicted,  to 
the  extent  prescribed  in  nrticle  one  of  the  lien  law.  and  aeninat  the 
contractor  or  snbcontractor  liable  for  the  debt,  hy  a  civil  action, 
in  the  eame  court  and  in  the  same  manner  aa  a  mechanic'e  lien 
on  real  property. 

)  S401.  AelloB  In  m,  court  of  reoord)  coBHOltdatlan. 

The  provisions  of  tiis  code,  relatinir  to  actions  for  the  fore- 
closnr*  9t  a,  mortgage  upon  real  property,  and  the  sale  and  the 
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(liBtributJon  of  the  proceeds  iliereof  n)iplf  to  actioDs  in  a  conn  of 
record,  to  enforce  inechBnice'  liens  ou  real  property,  oxc^pt  as 
otherwise  provided  in  this  title.  If  ac-tiouH  are  brought  br  diffeivol 
lienors  in  a  eourt  of  roeorr),  tbe  iwurt  in  wbich  tlie  first  actiua 
iVftB  brought,  mar.  upon  ita  own  motion,  or  upnn  the  anplitiitiun 
of  any  party  in  any  of  such  ac-tiona,  eoUHulidate  all  of  aucm  actiona. 
f  3402.  PartlcH  to  Bn  actios  ■■  a  coart  •'  rrc»rd. 
In  an  action  in  a  court  of  record  the  following  are  aeceBsar; 
parties  defendant; 

1.  All  lienors  having  liens  agaiDBt  Ihe  same  property  or  aoj 
part  thereof. 

2.  All  other  persons  having  subsequent  lienit  or  claioM  asaiDst 
the  property,  by  judgment,  mortgage  or  otherivise,  and 

3.  All  persons  appearing  by  the  records  in  the  office  of  the  couatT 
clerk  or  register  to  be  overaeera  of  such  prtqwrty  or  aoy  part 
thereof.  Kvery  defendant  who  is  a  lienor  shall,  by  auswer  io 
tbe  action,  set  forth  hia  lien,  or  he  will  be  deemed  to  have  waived 
the  same,  unless  tbe  Hen  is  admitted  in  the  complaint,  and  not 
contested  by  another  defendant.  Two  or  more  lienors  faaviui; 
liens  upon  tbe  same  property  or  any  part  thereof,  may  jt^n  as 
plaintilTs. 

I  3408.  Eqnltles  or  Ueaara  to  be  determined. 

The  cotii^  may  adjnat  and  determine  the  equities  of  all  tbe 
parties  to  the  action  and  the  order  of  priority  of  different  lienii. 
and  determine  all  issues  rained  by  any  defense  or  counter  claim  io 
the  action. 

f  3404.  Aetlon  la  a  court  not  at  record. 

If  an  BCtloa  to  enforce  a.  mechanic's  lien  against  real  property 
Is  brought  in  a  court  not  of  reixrrd,  it  oholl  lie  commenced  by  the 
personal  service  npon  (he  owuer,  anywhere  within  the  atate,  of  a 
Hummons  and  complaint  verified  In  the  same  manner  as  n  com- 
plaint in  an  action  in  a.  <'0iirt  of  record.  The  complaint  mtist  set 
forth  anhstontially  the  facts  contained  in  the  notice  of  lien,  and 
tbe  substance  of  the  aicreement  under  which  the  lalwir  was  pei^ 
formed  or  the  materials  were  riinitshed.  The  form  and  contents 
s  shall  l>e  the  same  ns  provide"!  by  this  code  for  the 
:  of  an  action  njion  a  contract  in  auch  court.  The 
t  be  returnable  not  less  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or,  if  service  is  made 
by  publication,  after  the  dity  of  the  last  publication  of  the  snni- 
tnons.  Service  muBt  be  made  at  least  eight  days  l»efore  the  re- 
turn day. 

I  8408.  When  pereonal  service  can  n*t  be  made. 

If  personol  service  of  the  summons  can  not  be  made  upon  a  de- 
fendant in  an  action  in  a  coirrt  not  of  record,  by  reason  of  faia  ab- 
sence from  the  state,  or  his  concealuieni  therein,  such  serrice  may 
be  made  by  leaving  a  copy  thereof  at  his  last  place  of  residence 
and  by  publishing  a  copy  of  the  aumniODB  once  In  each  of  three 
saccessive  weeks  in  a  newspaiier  in  the  city  or  connty  where  the 
property  la  situated. 

i  844M.  ProeeedlMKB  on  return  of  ■nnmonai  JadsucKt  fc^ 
defaalt. 

At  tbe  time  and  place  (4>eoified  Id  the  summons  for  the  return 
thereof,  in  a  court  not  of  rei^ird.  issue  must  be  joined,   it  botJi 
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parties  appear,  by  the  deCendaal  EliiiK  wlUi  the  justice  a  verified 
answer,  vontainiDg  a  gentral  deiilul  o(  each  aileKation  of  the  com- 
plaint, or  a  spevltie  deiiinl  of  oae  or  more  ot  the  material  allega- 
liouB  thereof;  or  an;  other  itialt<'r  (.-onstitutiuR  a  defense  to  the 
]ien  or  to  the  claim  iipou  which  It  in  foiiuded.  If  the  defendant 
fail  to  appear  on  the  return-day.  on  proof  by  affidavit  of  the  service 
of  the  Buminons  and  eouiplaint,  jadgmeut  may  be  rendered  for 
the  amount  claimed,  with  costs. 

I  M07.    iHoa,  how  trivd. 

If  iHSue  it  joined  in  Hitch  action  in  a  court  not  ol  record,  it  muBt 
be  tried  in  the  same  manner  as  other  iasueii  in  such  court,  and 
Dudgment  entered  tliereon.  which  ehail  he  pnforeii!,  if  for  the  plain- 
tiff,  in  the  manner  provided  in  the  following  section,  !f  for  the 
Idefendant,  in  the  same  manner  as  in  an  action  on  contract  in 
■neb  court. 

1  3408.  Bsecatlons. 

Execution  may  be  Isaned  upon  a  jndgment  obtained  in  an  action 
to  enforce  a  mechanic's  lien  against  real  property  in  a  court  not 
of  record,  which  shall  direct  the  officer  to  sell  the  title  aud  inter- 
est of  the  owner  in  the  premises.  niKin  which  the  lien  set  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lieu. 

I  S409.  AvpealH  froMi  Jodarineiita  !■  csaels  nol  ot  record. 

Ad  a^qteal  may  be  taken  from  such  judgment  rendered  in  a 
court  not  ot  record.  accordiuK  to  the  provieious  of  this  code  regn- 
iHting    appeals  from    judgmcuts  in  actions  on    contract  in  such 

I  341W.  TranBcrlptu  of  JndKBirDt  In  conrtii  mot  of  rreord. 

When  a  judgment  is  rendered  in  a  court  not  of  record,  the  justice 
or  judge  of  the  court  in  which  it  is  tried,  or  other  person  author- 
ized to  furnish  transcriiits  of  judgments  therein,  shall  furnish  the 
BucceBsful  part;  a  transcript  thereof,  which  he  may  file  with  the 
clerk  of  the  county  with  whom  the  notice  of  lien  is  filed.  The 
filing  of  such  transcript  has  the  same  effect  as  the  filing  ol  a 
transcript  of  any  other  judgmetit  rendered  in  such  courts. 

}  3411.  Conta  and  dlabnrociuenlii. 

If  an  action  is  brought  to  enforce  a  mechanic's  lien  against  real 
property  in  a  court  of  record,  the  coHts  and  disbursements  shall 
rest  in  the  discretion, of  the  coort,  and  may  tie  awarded  to  the 
prevailing  party.  The  jnditment  renden-d  in  such  an  action  shall 
include  the  amount  of  such  cohIh  niiil  specify  to  whom  and  by 
whom  the  costs  are  to  be  paid.  If  such  action  is  brooght  in  a 
court  not  of  record,  they  shall  be  the  same  as  allowed  in  civil 
actions  in  such  court.  "The  eupcnses  incnrred  in  serving  the  sum- 
mons by  publication  may  be  added  to  the  amount  of  coets  now 
allowed  in  such  court. 

f  84tS.  JndKnent  In  «■«  ot  tatlnrp  to  eaMbllali  Urn. 

If  the  lienor  shall  fail,  for  any  reason.  Ii>  establish  a  valid  lien 
In  an  action  under  the  provisions  nf  this  title,  he  may  recover 
jndgment  therein  for  such  sums  nc  are  due  him,  or  which  he  might 
recover  in  an  action  on  a  contract,  against  any  party  to  the  action. 
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I  3118.  OStor  to  par  IbM  oauM. 

At  any  time  attar  aa  action  ia  broiigbt  under  the  proriaioD  of 
tbis  title,  the  oviin-  may  make  uud  file  wilh  the  clerk  with  whoni 
tlic  notice  of  lieu  la  lilM,  if  iu  a  court  of  rec-ord,  and  if  in  a  eourt 
uot  of  record,  n-lih  the  euurt,  aa  offer  to  pa;  into  court  thv  bum 
of  money  stated  therein,  or  to  execute  and  deposit  securities  which 
he  may  describe,  iu  diKctiarge  of  tbe  lieu,  uod  serve  upon  the  nloin- 
tiff  a  copy  of  vucb  oITit.  If  a  ivritten  ncceirtance  of  the  oSi>r  is 
liicd  with  HUfli  clrrk,  or  ronrt.  within  ten  dnys  after  its  pen-ire. 
ami  a  copy  of  the  ntceptiiiice  in  served  upon  the  party  makinK 
thv  offer,  the  conrl,  [ipon  proof  of  Hui-h  ofti'r  und  acceptance,  may 
miike  an  order,  that  iin  (lejiosifinff  with  Biich  i-Ierk,  or  eomi,  the 
sum  BO  offered,  or  ihe  KCi'iiritics  dci'eTili('<l.  the  Hen  shall  he  di!«- 
chnrEed,  and  that  the  ai'tney  nr  srcnriticH  deponited  shall  take  the 
place  of  the  pmppHy  iti'.on  whieli  ihc  lien  ciiisred,  and  shall  be 
subject  to  the  lii'ii.  If  <he  offer  In  of  money  only,  the  eourt.  on 
BiipIicHtion  and  notice  to  the  plniutiff  iiiny  make  such  order,  vrith- 
out  the  aceeptunee  of  the  offer  by  the  jilnintiff.  Money  or  secari- 
ti<^  depneilnl  up(ni  the  iicceptniice  of  on  offer  pnrstiant  to  thia 
section  ahall  be  held  by  the  <-lprk  or  the  eonrt  imtll  the  final  dctOT- 
mlnatton  of  the  action,  iuclucliuf;  an  appeal. 

I  3114.  Prvferencc  over  ooDtrnctorn. 

When  H  laborer  or  n  ninteriul  niau  shiiH  perform  labor  or  famish 
raaierialK  foe  an  impniveuient  of  reni  i>niperty  for  which  he  is 
eutillcd  to  a  tuecbniilr's  lieu,  the  nmonut  due  to  him  nhnll  be  paid 
out  of  the  i>riice<>(iR  of  the  wale  of  suc-h  projierly  tinder  any  jndf- 
uu-iu  nMidcred  purKuiiut  to  thin  title,  in  the  onler  of  priority  of 
his  lien,  bi'fore  any  part  of  such  proceeds  is  paid  to  a  contractor 
or  HulH^oiitrnetor.  If  severul  notices  of  lien  itre  tiled  for  tht>  dame 
claim,  as  where  the  enutrai-tor  has  (iliil  n  uolico  of  Ifen  for  the 
KcrviceK  of  his  workuien,  nnd  Ihe  workmen  hni'o  also  Bled  nntirea 
of  lieu,  the  judKuieiit  Khali  proviito  for  lint  one  payment  of  the 
clulin  wliicli  xhult  lie  puld  to  the  parties  entitled  thereto  in  the 
order  of  priority.  I'nynient  voluutarily  made  upon  any  claim 
Hied  ns  n  lion  Khali  not  impiiir  or  diniinioh  the  lien  of  any  person 
except  the  person  lo  \s'hom  the  payment  was  made. 

9  R4IEI.  Jo<l)cnient  may  dlrrvt  dellverr  of  propprtr  ■■  lira 
of  nioner, 

If  Ihe  owner  hn«  acreed  to  deliver  bills,  noted.  secnrltieB  or  other 
obllKutions  or  nuy  other  sjiecies  of  property,  in  payment  of  the 
debt  uiion  which  the  lien  Is  ImHed.  the  Judjeinent  may  direct  that 
Mueh  siihstilnte  be  dellrere'l  or  dopiaiteil  an  Ihe  court  may  dire<< 
anrl  the  property  .nlTei'ted  by  the  lien  cannot  be  sold,  by  Tirtne 
of  sneh  judcnieul.  e\eeTit  in  default  of  the  owner  to  eo  deliver  or 
dejiowt  within  the  time  directed  by  the  court. 

I  341  n. 

If  npol _ ,.   , ^,.„„ 

record   tliere   is   a   deliciency   of   proceeds   to  \>ay   the   plaii 

•  Iiilm,  Judenient  mny  lie  doi'keted  for  the  deficienry  against  any 
oer-on  liable  therefor,  wiio  shnll  !«■  adjiidaed  to  pay  the  aame 
in  like  manner  and  with  like  effect  as  in  judgments  for  deBdency 


...Gooylc 


c.  28,  t,  3  MECHANICS'  LIENS.  gg  8417-19 

I  a41T.  Dlaok«rKe  ot  naeckaJilcB'  lien,  by  order  ot  oonrt. 

A.  mecbanic'B  lien  on  real  progx-rtf  may  be  vacated  and  i^iK^elled 
by  an  tn^er  of  a  court  ot  r<vord.  Before  inch  order  Bball  be 
Braated  a  notice  shall  be  servrd  ui>on  the  lienor,  either  person- 
ally or  by  leuFing  It  at  his  last-known  place  of  resldeDce,  with  a 


gS 


litable  nge,  with  diroctious  to  deliver  it  to  the  lienor.' 
.  _  .  .   HhuJI  require  the  lieaor  to  commence  an   nctlon  to 

iforce  the  lien,  wituin  a  time  specified  in  the  notice,  not  leea 


luch  notice  HhaJI  i 


thirty  days  from  the  time  of  service,  or  show  c 
special  term  of  a  court  of  record,  or  at  a  couuty  court,  in  8  connty 
in  which  the  property  is  sltiintcd,  ot  a  time  and  place  specified 
therein,  why  the  notice  of  lieu  filpd  should  not  be  vaeated  and  can-, 
celled  of  record.  Proof  of  micb  service  and  that  the  lienor  baa  not 
commeured  the  action  to  forecloKe  such  lien,  bb  dirm^ted  iu  the 
notice,  shall  be  made  by  affidavit,  at  the  time  of  an>l7)DK_for. 
Hucb  order. 

I  341^  JndsiBentii  la  ■ellanH  to  foreclose  llenii  on  it«oov«t 
of  rabllc  ImproTementB. 

If,  in  an  action  to  enforce  a  lien  on  acconot  of  a  public  im- 
proTetnent,  the  court  finds  that  the  lien  is  established,  it  shall 
render  judgrment  directitiK  the  municipal  corporation  to  pay  over 
to  the  lienors  entitled  thereto  for  work  done  or  material  fur- 
nished for  Buch  public  iinprovemeut,  and  in  such  order  of  priority 
BB  the  conrt  may  determine,  to  the  eitent  of  the  sums  found  doe 
the  lienoni  from  the  contractors,  so  much  of  the  fuitds  or  money 
which  may  be  due  from  the  state  or  municipal  corporation  to  the 
contractor,  um  will  satisfy  snch  liens,  with  Interest  and  coata,  not 
piceeditig  the  amouut  due  to  the  contractor, 

;  341&.  JndKineBt  in  Bctlons  to  foreclose  a  mechanic's 
lien  OB  proitrrtr  of  n  railroad  corporation. 

If  the  lien  Is  for  labor  done  or  materials  furnished  tor  a  railroad 
oorporatioQ,  upon  lis  land,  or  upon  or  for  ils  track,  rolling  Btock 
or  the  appartenances  of  its  railroad,  the  Judgment  shall  not  direct 
the  sale  of  any  of  the  real  pr'^>erty  described  in  the  notice  of  the 
lien,  bnt  when  in  such  case,  a  judgment  is  enters  and  docketed 
with  the  county  clerk  of  the  county  where  the  notice  ot  lien  is 
filed,  or  n  transcript  thereof  is  filed  and  docketed  in  any  other 
connty.  It  Bhall  be  a  lien  upon  the  real  proiicrly  of  the  railroad 
corporation,  aicainst  which  !t  is  obtained,  to  the  annie  eilent,  and 
CTiforcible  in  like  manner  as  other  Judgments  of  courts  of  record 
aEamst  ouch  corporation. 
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TITLE  IV. 

[Added  Hy  L.   18»T,  ch.  41ft.    In  cll«et  Sspt.    1.   IHST.] 

tbli  atJe  irc  H)  ID  tbe  orlglns'l.} 

.Proceeding's  to  enforce  llena  on  vwsels. 


I  3419.     EDforcemeat  of  ItCDB  on  -veaselB. 
LIcQB  on  veflBels,  created  by  virtue  of  article  two  of  the  lien  law. 
and  not  luiseU  u|)on  a  maritime  coutraci,  may  be  euforced  as  pr«- 

Hcribed  in  this  title. 

I  3420.  Appltcation  for  warrant. 

'J'lio  Ik'uor  may  uinlte  a.  writtea  applicntioD  to  a  justicf  of  the 
Hupreme  court,  at  (^tinmbera,  Id  the  judicial  district  in  which  the 
lienor  reside*  or  in  a  county  ailjoining  such  digtrict,  for  a  warrant 
to  enforce  a  lien  on  a  vessel  and  to  collect  the  amoant  thereof. 

The  appllcaliou  Bhnll  specify: 

1.  By  whom  and  wheu  Bueh  debt  v/ae  contracts  and  for  what 
vensel;  and  the  name  and  residence  of  the  owner  of  the  vetweL  if 

2.  The  items  composiiiR  the  debt  and  tbe  aoiount  claimed. 

.1.  That  the  debt  is  justly  due  the  applicant  OTer  and  above  all 
paymetilB  and  just  deductions. 

4.  Any  aKsignnient  or  transfer  of  the  debt  which  may  have  taken 
place  since  it  waa  contracted. 

n.  When  find  where  the  notice  of  lien  was  filed. 

The  application  shall  be  verified  in  the  same  manner  as  a  plead. 
ing  in  a  court  of  record. 

I  3421.  VaacPtaklDK  to  aeconpany  apnlleatlon. 

Such  application  ehnll  be  accompanied  by  an  undertaking:  So  It* 
sum  of  at  least  one  hundred  dollars,  to  be  approved  hj  each  jn«- 
tii-e  and  tileil  tn  the  oHIcc  of  Ihe  clerk  of  the  county  wbpre  tbr 
notice  of  lien  i«  filed,  with  at  least  one  surety,  who  Hhall  he  a 
resident  and  frcehtildcr  withb  the  stale,  to  Ihe  effect  that  if  it  to 
finally  adjudged  thai  the  applicant  was  not  entitled  to  tbe  wai^ 
rant,  he  will  pny  nil  costs  which  may  be  awarded  agaJnat  him.  dm 
exeemlmK  thi*  amount  specified  in  the  undertaking,  and  any  Aaitt- 
af-es  suBfnine.1  by  reawin  of  the  seizure  of  the  veoael  and^  nrk 
warrant,  not  to  csceed  fifty  dollars.  ■uuer  anca 
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Thereupon,  iuch  justice  ihaJl  Isane  b  wamut  to  the  sberiff  of 
the  county  where  such  vessel  may  be,  or,  generally  to  the  aherifC 
of  miy  cx>unty,  specif^^iug  the  amount  of  the  daim,  and  the  aauiea 
of  the  persons  maiiiiig  the  cluim  and  commaudinit  him  to  seize 
ajid  Hatel;  keep  such  ship  or  vessel,  her  tackle,  apparel  and  fur- 
niture, to  aatiafy  such  claim,  if  establlEhed  to  be  a  liea  upon  the 
vesHcl  according  to  law,  and  within  ten  daya  after  the  seiEure  to 
make  return  ol  his  proceedings  under  the  warrant  to  such  juHtice. 
The  sheriff  shall  forthwith  execute  such  warrant,  and  keep  the 
Tetwel,  her  tackle,  apparel  and  furniture  to  tie  disposed  of  accord- 
ing to  law.  In  his  return  the  sheriff  shall  state  also  whether  he 
has  seized  sue*  vessel  by  virtue  of  any  other  warrant,  and  if  so, 
in  whose  behalf  and  for  what  anm  such  warrant  wai  issued  and 
the  time  of  its  receipt  by  him. 

I  S4Z9.  Otder  to  sho^  cause]  coBtcntiit  art^lcv. 

At  the  time  of  lasiiing  such  warrant  the  justice  shall  grant  an 
order  to  show  cause,  why  the  vessel  selsied  by  virtue  of  sudi  war- 
rant should  not  be  sold  to  satisfy  the  lien  speciBed  in  the  applica- 
tion. Such  order  shall  be  returnable  not  less  than  eight  days 
after  the  service  thereof,  ss  required  in  Uiia  section,  Iiefore  the 
justice  and  at  the  time  and  place  mentioucd  therein.  It  shall  be 
directed  to  the  master  or  other  person  in  charge  of  the  vessel 
seized  and  to  the  owner  and  consignee  thereof,  if  known.  A 
copy  of  such  order  and  the  application  for  tbe  warrant  ahail  be 
served  persaUBlly  upon  the  master  or  other  person  in  charge  ut 
such  vessel  at  the  time  of  tbe  execution  of  such  warrant;  and 
personally  upon  the  owner  and  consignee  of  such  vessel  if  a  resi- 
dent of  the  state,  or  if  not  a  resident  of  the  btate,  by  mail  ad- 
dressed to  such  owucr  or  oonnignee  at  bis  last  iinown  place  of 
residence,  within  ten  days  after  the  eiecution  o(  such  warrant. 

I  S434.  Notice  o«  service  to  be  pabllaked  and  served. 

Within  three  days  after  the  issue  of  the  warrant,  the  applicant 
shall  cause  a  notice  to  he  published  once  In  each  week  for  two 
conaecntive  weeks,  in  a  newspaper  published  in  the  county  where 
the  vessel  was  seiied,  statioK  the  issuance  of  the  warrant,  the 
date  thereof,  tJie  amount  ot  the  claim  specified  therein,  tbe  name 
of  the  applicant,  and  the  time  and  place  of  tbe  retnm  of  the  order 
to  show  cause  granted  as  prescribed  in  this  title.  If  the  vessel 
seized  is  used  U>  navigate  any  of  the  canals  or  lakes  of  the  state, 
a  copy  of  such  notice  shall  be  served  personally,  or  by  mail,  within 
ten  days  after  the  first  publication,  upon  all  persons  who  have  filed 
claims  or  liens  against  such  vessel,  by  mortgage  or  otherwise  in 
tbe  office  ot  the  comptroller  of  the  state. 

(  342B.  PFoeeedlnKs  upon  return  of  order  to  kIiovt  caase. 

At  the  time  and  place  mentioned  in  the  order  to  show  cause,  the 
msstcr  or  other  person  in  charge  of  such  vessel,  (he  owner  or  con- 
slKbce  thereof  or  any  other  person  interested  therein,  may  apply 
and  contest  the  claim  of  the  Uenor  as  contained  in  the  appllcntioa 
for  a  warrant,  by  filing  with  the  justice  an  affidavit  controverting 
any  material  allegation  contained  in  the  notice  of  lien  or  tbe  ap- 
plication ot  the  lienor.  Tbe  issue  so  raised  shall  l>e  tried  us  are 
other  issaes  in  a  court  of  record,  without  a  jury,  l>efore  t)ie  justice 
graatlax  the  order  at  a  time  to  be  fixed  by  him,  or  they  may  be 
referred  by  him  to  a  referee,  to  be  heard'  and  determliied. 
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I  SAM.  Order   of  Hie. 

An  order  may  b 
to   ahow  canse  ivi~   ...„.„„„,,.,  .„.    .^^  „„,c  ^ 
tackle,  apparel  and  rnmiture,  In  the  foHoirlug  c 

1.  In  imso  Ihe  maaler,  owner,  congignee  or  other  person  intei^ 
ested  in  the  resspl  does  not  appear  upon  the  return  day  and  con- 
test the  elaim  of  the  lienor,  and  pnwf  it  made  ot  the  cvrvice  of 
the  order  to  show  cause  and  the  appMeation  and  of  the  publica- 
tion of  the  notice  and  the  seryice  thereof,  bb  reotiuvd  in  ihiB  title 
and  due  proof  is  made  of  the  validity  and  amonnt  of  such  claim- 

2.  In  eaae  a  trial  Is  had  of  the  issues  raised,  and  it  is  deter- 
mined that  the  lien  is  valid  and  the  amonnt  claimed  by  tie  lienor 
or  some  part  thereof  Is  doe. 

Such  order  shall  ditert  the  sheriff  who  selied  the  vessel  to  aell 
the  same  and  her  taekle,  apparel  and  fnrnitnre,  to  satisfy  the  Uena 
established  on  the  hearmg,  aod  pay  the  coats  and  ezDeoaea  aecea- 
sarily  Incurred  io  the  proceedings  as  prescriljed  in  this  title.  The 
rights  of  mortgagees  whose  mortgages  haTe  been  filed  according 
to  law,  prior  to  the  filing  of  the  notice  of  Uen,  on  account  of  which 
the  order  of  sale  is  granted,  shall  not  be  affected  lij  the  sale  of 
snch  vessel  pursuant  to  such  order, 

I  Mart.  Sale  and  pr«e«eda. 

Within  ten  days  after  the  receipt  of  the  order  of  sale,  the  sherfS 
unless  the  order  be  sooner  racated  or  the  lien  discharged,  shall 
sell  the  vessel  selKed,  her  tackle,  apparel  and  tumltnre,  upon 
notice,  and  in  the  manner  prescribed  by  law  for  the  sale  of  per- 
sonal property  upon  execution  issued  out  of  a  court  of  reeord. 
He  shall  make  a  return  to  the  justice  granting  the  order,  of  bis 
proceedinga  ihercunder,  and  shall,  after  deducting  his  fees  and 
expenses  in  seizin,  preaerrfng.  watching  and  selling  the  vessel, 
pay  into  court  the  remaining  pcoceede  of  the  sale. 

I  34S8.  Notice  of  tke  dlstrlballmt  of  Ihe  proeeed*  at  ■&!•, 

The  justice  granting  the  order  of  sale,  "pon  receiving  such  pro- 
ceeds, shall- order  a  notice  to  be  published  ouce  a  week  tor  tJ>rce 
successive  weeks  in  the  same  newspaper  in  whict  the  cotice  of 
seizure  was  pnblished,  rei]niring  all  persons  having  liens  upon  the 
vessel  under  arlJcle  two  of  the  lien  law,  and  the  master,  owner, 
agent  or  consignee  thereof,  and  all  other  persona  icterested  therein, 
to  appear  before  him,  or  a  referee  appointed  by  him,  at  the  time 
and  place  specified  In  anch  notice,  not  less  than  thirty  aor  more 
than  forty  daya  from  the  first  publication  thereof,  to  attend  a 
distribution  of  such  proceeds.  Snch  justice  may  appoint  a  ivl«ree 
to  make  sucb  distributioo. 

(  a«IO.  I>l*Bi«  for  wUeh  no  wBrrKBt*  are  iBsned. 

A  person   who  has  a   Men  nnder  article  two  ot  the  lien   Ikw, 

against  the  vessel  so  sold,  and  has  made  no  application  for  a  war- 
rant thereon,  may  present  to  and  file  with  lie  justice  or  reftrce 
at  the  time  and  place  specified  in  the  notice  of  distribution  of 
such  proceeds,  a  verified  statement  of  the  facts  and  ullegationa 
required  to  be  s'atcd  In  the  application  for  a  warrAnt.  And 
thereupon  Bucb  lien  shall  be  determined,  wiib  the  same  effect  as 
if  a  namnt  had  been  isaned  to  enforce  such  lien. 
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I  S480.  Coatntea  nUdmrn. 

The  maeter,  owner,  agent  or  conafgooe  of  tb#  vew^  oe  anj 
pereon  having  an  iutareat  in  the  proceeds  before  linal  JiHtHliutioa 
ihereot,  mar  toutest  aaj  claim  maJe  against  the  vesicl  or  its  pro- 
ceeds, bj  Sliug  with  such  Justice  a  written  anBwer,  verified  as  a 
plcadiug  in  a  court  of  record,  desiguating  the  cluims  conteited 
and  coutrovertiug  anf  mattria!  allegation  of  the  notice  of  Uea, 
application  (or  a  warrant  or  statetoent  of  lien,  and  setting  up  any 
other  matter  in  defense  tliercto.  A  copf  of  such  answer  sfaatt  b« 
served  within  five  da;B  from  such  filing,  upon  the  penjou  whote 
•.'laim  in  contested,  or  his  attomef . 

Jf  the  answer  does  not  contain  an;  matter  of  defent«  to  the 
claim,  it  may  be  Htrickcu  out  on  motion  of  any  person  who  baa 
died  a.  notice  of  lien  against  thei  veBsel. 
(  S4R1.  Trial  of  InneB  n»i  Mitrcal. 

The  issues  raleed  by  auy  such  answer  shall  be  tried  in  the  Mime 
manner  as  issues  are  tried  in  a  eonirt  of  record  without  a  jury, 
before  such  Justice  at  a  time  and  place  to  be  fixed  by  him,  cr  the; 
may  be  referred  by  such  Justice  to  a  referee,  to  hear  und  deter- 
mine. An  appeal  may  be  taken  from  the  deciiion  of  t-ud'.  Justice 
or  referee  aa  in  a  civil  action  in  a  court  of  record.  On  such  ap- 
iteal  the  decision  iipon  the  law  and  the  facts,  may  be  reversed, 
modified  <»'  a  new  trial  ordered.  Costs,  upon  appeal,  ahalt  be 
nllowed,  as  in  the  case  of  an  appeal  from  a  judgmeat  in  a  court 
of  record,  and  Judgment  may  be  rendered  therefor. 
I  3«SS.    OUtrU-nUou  at  pi«««ada. 

Upon  the  det«rmination  of  all  the  claims  presented,  the  Justice  or 
referee  shall  make  an  order  of  distribution  of  the  proceeds.  The 
order  shall  direct  the  payment  of  the  claims  fonnd  to  lie  subslst- 
iDg  lipna  upon  such  vesse)  or  proceeds,  with  all  costs,  expenses 
and  allowances,  in  the  order  of  the  priority  of  filing  the  notices  of 
snch  liens,  as  provided  in  article  two  of  the  lien  law.  Snch  costs, 
expenses  and  aliowanceB  shall  be  in  the  discrMloD  of  the  Justice, 
CAicept  as  otherwise  provided  in  tills  title. 

1  3433.   Pnymeat  at  nneonleHted  elBlma. 

Any  uncontested  daims,  entitled  to  priority  of  payment  over  the 
cleims  which  sre  contested,  shall,  on  motion  of  the  parties  in- 
terested, tie  paid  with  costs,  In  the  order  of  their  refl|>ective  prior- 
itien.  without  awaiting  the  determination  of  such  contest.  If  at 
any  lime  it  is  made  to  npjiear  that  after  the  payment  of  all  prior 
ancontested  claims  and  their  rpHpertive  cosls,  and  after  deducting 
in  amount  anfficicnt  to  pay  a)!  prior  contested  claims  and  costs, 
Ihat  there  remains  a  surplus  of  proceeds  applicable  to  the  payment 
>(  any  Bnbseqneut  uncouteBted  claims  such  claims  may  on  notice 
to  all  the  parties  interested  be  paid  out  of  the  surplus  with  COSt^ 
n-ithont  awaiting  the  determination  of  eucb  contest. 


a  liens  afcainst  the 

..    ^ , „  remains,  it  may  be 

Hntribnted  by  the  court  to  the  persons  eatitled  thereto,  after  a 
■earing  and  the  pfiUieation  of  a  notice  by  the  applicants  .for  the 
ame  thne  and  in  the  same  manner  as  the  notice  of  aelxnre  la 
<>qnired  by  this  title  to  be  published.  Such  notice  shall  specify 
be  amottnt  of  the  aorpltis  procei^e;  the  names  of  the  persona  ap- 
ilyiiv  therefor,  tiie  nunc  ot  the  venel  from  the  esle  of  whldi 
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tile  aame  arose,  the  date  of  the  Bale  and  Uie  time  and  place  when 
tbe  hearing  will  be  held  and  the  dlstribation  of  the  aucpliia  made. 
I  343B.  Application  tor  n  dlBcharsr  of  waPFaat. 

Tlie  on'ucr,  cotiaiKuee,  ugeut  ur  master  ol  anf  veasd  so  seized, 
or  any  persou  iutereateu  therein,  may  at  auy  time  before  the  sale 
of  the  veiiael  under  tliU  title,  apply  in  person  or  by  attomej  to 
the  juatite  isauing  the  wnirajlti  oii  at  least  one  day's  notice  to  tlie 
lienor  or  hia  attorney,  (or  au  order  diseharfring  (he  same  on  giving 
au  uadertakiug  therefor.  So<^h  notice  stiall  spedfy  the  names. 
p!Bcc«  of  Tcsidcni'e  and  places  of  busineBa  of  tbe  proposed  luretiea 
upon  such  undertaking. 

t   S-MI«.   InderlaklBK   to   acpompanr   ■pplltratlOD    for   dia- 

The  application  sliall  be  accomponied  by  an  undertaking  to  the 
lieuor  executed  by  at  least  two  iurptlea  in  a  snm  at  leaSt  twice 
th.>  :inioaiit  specified  in  tbe  warrant,  to  the  effect  that  tbe  person 
making  the  application  for  the  diacharge  of  the  Tesael  will  paj 
the  amouDt  of  all  claims  and  demands  which  shall  be  eatabiislied 
to  be  due  to  the  i>ersou  in  whose  l)ebBlf  tbe  warrant  was  isBaed, 
and  to  have  t>een  a  subsisting  lien  on  the  ressel  at  the  time  of  its 
Issue.  The  undertaking  when  found  sufficient,  must  lie  aivroved 
by  the  Justice  to  whom  the  application  is  made  as  to  the  suffi- 
ciency of  the  sureties,  and  tbe  lienor  may  examine  tbe  sureties 
as  to  their  sntliciency  at  such  time  and  places  as  may  lie  fixed  hj  . 
such  justice. 

f  S4ST.  DIschariie  of  warpaat. 

When  such  undertaking  shall  have  been  executed,  approved  and 
delivered  to  the  lienor  and  the  taxed  fees  of  the  sheriff  upon  the 
seizure  and  dctrcitiou  of  the  tcewI  have  been  paid,  the  justice 
shall  make  an  order  discharcing  the  warrant,  and  no  further  \vnr- 
ceedingB  against  the  vessel  scizd  shall  be  had  under  this  article 
founded  upon  any  demand  secured  by  snd)  undertaking. 

i  a^St*.  Action  on  nndertaklaic. 

The  uudertnkiiiB  may  lie  prouecntcd  by  action  in  any  court 
having  jurisdietion  thereof,  ut  any  time  within  three  moDtha  after 
its  delivery,  but  not  afterward.  If,  in  siifh  action  it  is  found 
that  any  mmi  is  dne  the  plalntIS  whi<-h  was  a  sabsisting  lien 
upiin  the  vcBBct  at  the  lime  (lie  notice  of  lien  was  filed?  the  plain- 
tiff shall  have  judgment  for  the  recovery  of  the  same  with  the 
I'OKtH  ami  disbursements  of  the  action  and  tlie  enets  of  the  pro- 
ceedings for  tlie  seizing  of  the  Tessel  and  shall  have  eiecntion 
therefor.  If  it  is  found  in  sudi  action  that  no  snch  lien  existed, 
judgnipiit  Hhnll  be  rendered  ngnini't  the  plaintifT  for  the  costs  and 
ilislnirscmriitB  of  the  action  and  the  coKts  of  the  proceedings.  In- 
eluding  the  amount  poid  the  sheriff  in  the  discharge  of  the  vessd 
from  the  warrant. 

{  3439.  CosiB  of  proceedlntts. 

The  costs  of  the  proceedings  in  addition  to  tbe  disburaeraents 
shall  be:  For  Qllng  notice  of  lien,  two  dollars.  For  applying  for 
and  procuring  a  warrant  if  the  lien  is  fifty  dollars  or  under,  ten 
dollars:  if  the  lien  exceeds  fifty  dollars  and  is  not  more  than  two 
hundred  and  fift.v  dollars,  twenty  dollars;  if  tbe  lien  exceeds  two 
hundred  and  fifty  dollars,  and  is  not  more  than  one  thousaod  dol- 
lars, thirty  dollars;  if  the  lien  exceeds  one  thousand  dollars,  fortr 
dollars.  For  attending  proceedioge  upon  the  discharge  of  tb« 
warrant  on  the  execution  of  an  undertaUogi  ten  doUanii 
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The  sheriff  shall  be  eutitled  in  an?  such  proceedingB  to  the  fol- 
lowing fee«  and  expenses;  For  afr-nog  warrant,  one  dollar.  For 
retDrn  of  the  aajne,  one  dollar.  The  neveasary  sums  paid  hy  tiim 
for  the  expense  of  keeping  tht  Tensel  in  tuslody,  not  exeeeding 
two  dallar»  and  fifty  t-i'nts  for  each  day.  The  aheriff  shall  not 
receive  aiiy'  other  or  grealer  bums  for  any  aerriee  rendered  by 
him  ia  any  proceeding  under  this  title,  uor  shall  he  be  allowed 
eKpenne  of  eugtod;  of  the  vessel  upon  more  than  one  warrant  at 
the  same  time.  All  easts,  disbnrsements  and  fcea  shall  be  veri- 
fied by  affidavit  and  adjuated  by  the  justices  iaauing  the  warrant. 

A  sheriff  to  whom  a  wun-aut  may  have  been  delivered  pursuant 
to  the  pruviiions  of  this  title,  may  be  eompeiled  by  an  order  made 
by  the  Juatiee  isauing  it,  lo  return  sueh  warrant  with  his  proceed- 
ings Ihereou  and  pfty  over  moneys  in  his  hajida,  and  to  take  any 
r  ei'vsaary  Hteps  (or  the  safety  of  the  vexael,  pursuant  to  any 
order  for  that  purpose.  OlieUienve  to  8ueh  ordrr  may  be  enforced 
by  attachment  ngainxt  the  sheriff  on  the  application  of  any  per- 
son inlereated  therein. 

I  3441.  DlmeharKe  o<  Ilrit  before  tasac  of  vmrrBBt. 

When  any  notice  of  lien  shall  bare  been  filed  tinder  this  artide 
and  no  warrant  has  been  isaucd  to  enforce  the  name,  any  person 
interested  in  the  vessel,  luny  apply  to  any  justice  of  the  supreme 
court  for  leave  to  discharge  the  lien  upon  Bivlng  an  undertaking 
therefor  tu  the  lienor.  The  applicad-m  phall  he  in  writing,  and 
shall  state  the  amount  of  the  lien  claimed  ap{l  the  grounds  of  the 
I'efeiise  thereto,  and  the  names  of  the  persons  proposed  as  sure- 
tifcH  on  such  uiulertaking,  with  their  respective  residences  and 
jilnces  of  buxincss.  Upon  presentl^ig  snch  application  with  prtiof 
that  a  c<^y  thereof,  with  .it  least  five  daya'  notice  of  thf  time  and 
place  of  presenting  the  same,  has  been  served  upon  the  lienor, 
Huch  justice  may,  if  no  just  cause  be  shown  in  opposition  thereto, 
aiitburize  the  execution  of  such  undertaking,  which  shall  be  to 
the  same  effect  aa  an  undertaking  required  in  tbis  article  upon 
the  application  to  discharge  a  warrant,  and  an  action  may  be 
Itfougnt  thereon  in  like  manner.  At  the  time  of  the  presentation 
of  such  application  the  sureties  proposed  in  Huch  undertaking  shall 
juatify  before  such  justice.  When  such  undertaking  ha.;  been 
executed  and  approved  by  such  justice  and  delivered  to  the  lienor, 
the  Justice  shall  direct  the  clerk  with  whom  the  notice  of  lien  ts 
filed  to  mark  the  aame  as  discharged,  and  it  shall  cea(e  to  be  lien 
upon  sacb  Teasel. 
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VERIFICATION  OF  PLEADINGS.' 


XATB  OF  ISei,  CEAP.  414. 


AX  ACT  permittlnBT  th«  ▼wiflcatirai  ot  pleadings  in  the 

' — "--* irt. 

PuHd  Hai  28.  1881. 


Section  1.  In  any  RctloD  bronght  in  koj  of  the  Jtutlon'  coortB 
ot  thia  State  ariBins  on  contract  for  the  recoTeiT  of  Droney  oaly, 
or  on  an  account,  tbe  plaiatiC  or  hia  agent,  at  or  before  the 
time  of  the  iasuliiK  of  the  Hammons,  maj  make  a  written  com- 
plaint atatiog  in  a  plaio,  eonciBe  maoner  tlie  facts  couatltotiiiz 
the  caoae  of  action,  epecifying  tbereiti  the  amuunt  actoollr  due 
frtuD  tite  defendant  to  the  plaintitf  in  aaid  action,  and  praying 
Judgment  axainst  the  snid  defendant  tor  the  amount  bo  ctaimeil 
to  be  due  to  him,  which  aaid  complaint  shflll  be  Bubscribed  by 
the  plaintiff  or  his  agent,  and  shall  be  verified  in  the  manner 
and  as  provided  Iv  section  five  hundred  and  twenty-Blx  of  the 
Code  of  Civil  Procedure.  Said  BUinmoiiB  and  complaint  shall 
be  attached  and  abatl  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  hjm,  peraonBlly,  true  copies  thereof,  not  leai 
than  aix  nor  more  than  twelve  days  before  the  retnni  day  thereof, 
and  the  official  certificate  of  the  conBtnble  making  eucn  aervlce 
shall  be  sufficient  evidence  thereof. 

I  2.  In  cafe  the  defendant  appeara  and  answera  Id  anch  action, 
blH  answer  Bball  be  tn  writing,  and  shall  be  verified  na  above 
provided  (or  the  verification  of  the  complaint,  and  mnst  contalD: 

1.  A  general  or  epeclfic  denial  of  each  material  allegatlOD  ot 
the  complaint  controverted  b.v  the  defendsnt,  or  of  any  knoirl- 
edj-e  or  information  thereof  sufficient  to  form  a  belief. 

2,  A  Btateujent  of  any  new  matter  conatltntiog  a  deteoM, 
offset  or  counterclaim. 


•  See  }t  31S8,  taOT. 
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%3.  In  a  case  apecifled  in  sections  one  and  two  of  this  act,  a 
partf  nuLV  demur  to  tfae  pleaijioKS  of  the  adverse  party,  or.  If  it  is 
a  complaint,  to  one  or  more  distinct  and  iepamtc  causes  of  action, 
wbeie  it  is  not  sufficiently  explicit  to  be  understood ;  or  where  It 
does  not  state  tacts  sufficient  to  couatltuta  a  couse  of  action  or 
couDterclalm.  m  the  case  may  be.  If  tbe  court  deems  tbe  demurrer 
well  founded,  it  must  permit  the  pleading  to  be  amended  ;  and  if 
tbe  party  fslts  to  so  amend,  tbe  defective  pleading,  or  part  of  a 
pleading,  demurred  to.  must  be  disregarded.  If  the  court  deems 
the  demurrer  not  well  founded,  it  must  permit  tbe  party  maUng 
it,  to  plead  urer  at  bis  election.    (As  am'd  by  L.  1889,  cb.  472.) 

g  4.  In  case  tbe  defendant  falls  to  answer  said  complaint,  as 
hereiabefore  provided,  at  the  time  of  the  return  of  said  anmrai 
tae  aball  be  deemed  to  have  admitted  the  allegations  of  tbe  c 
plaint  as  true,  and  tbe  court  sball,  upon  filing  tbe  summons  uiiu 
complaint,  with  dus  proof  of  the  service  thereof,  enter  judgment 
for  tfae  said  plaintiff  and  against  the  defendant,  for  tbe  amount 
demanded  in  such  complaint,  with  eoata,  without  furtlter  proot. 
(As  am'd  by  L.  1889,  cb.  47S.} 

H  >  and  4  la  «Sw)t  J  oiM  Ui  Uae,  as  am-d. 
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LAWS  or  1898,  CBAP.  677. 


reprBaented  in  Senate  and 


CHAPTER  1  OF  THE  GENERAL  LAWS. 
The    Sfntutorr    CoBBtmctlos    Lk'xr. 

1.  Sliart  tlU*;  titnt  et  aivUnUoo. 


.;   prMddlDg;   DHI 


I.  Pnhlic  iiolldsT:  > 


ilf-bolldBT. 


flection  I.   Short  lltlei  ntent  of  aVpHeKtloa. 

This  cbapler  Bhall  be  known  aa  the  Btatutoty  coDBtmction 
law,  and  is  applicable  to  every  statDte  nnleSB  it«  general  object, 
or  tbe  context  o(  the  lantrnage  coDBtrued,  or  other  proYlilons 
of  law  indicate  that  a  different  meaninK  or  application  wa* 
Intended  from  that  required  to  be  given  by  this  cnapter. 


(  X.  Pr*pcrtr. 


The  I 


a  property  Inclode*  real  and  personal  prttpertj. 


STATUTORY  CONSTBDCTION  LAW. 
I  8.  Real  propcrlr- 

The  term  real  property  Inclndea  real  eatate,  lands,  teneiDeiita 
and  hereditaments,  corporeal  and  Incorporeal. 

I  4.  Pel 

The  teri ,--,--- v - 

action,  and  all  written  instrnments  tliems^lTes,  as  distiuguiahed 
from  the  rights  or  interests  to  which  they  relate,  by  which  an; 
riffbt.  Interest,  Hen  or  Incumtirance  in,  to  or  uimid  proiierty,  or 
any  debt  or  financial  obligation  is  created,  acknowledKed,  evi- 
denced, transferred,  diBcharged  or  defeated,  wholly  or  Id  part, 
and  everything,  except  real  pr<w;rt;,  whleh  may  be  the  subject 
of  owDersblp.    The  term  chattels  inclndea  goods  aod  chattels. 

I  B.  PenOB. 

The  term  person  inclndea  a  corporation  and  a  joint-stock  asao- 
ciatloD.  WEeu  used  to  designate  a  party  who«e  property  may 
be  the  subject  of  soy  ofFenae,  the  term  person  also  includes  tbe 
state,  or  any  other  state,  government  or  country  which  may 
lawfully  own  property  In  the  state. 

I  G.  Jm*me. 

The  term  Judge  luclnde*  evetr  jndicial  officer  authorised, 
alone  or  with  others,  to  hold  or  preaide  over  a  court  of  record. 

I  T>  tiBsaert  Idlaor- 

Tbe  terms  Innatic  and  lunacy  include  evny  kind  of  unaound- 
nesa  of  mind  except  Idiocy. 

I  8.  Oeaderi  BBmberi  teBse. 

Words  of  the  maBculine  gender  include  the  feminine  and  the 
neater,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  ond,  when  the  sense  so  indicates, 
wonls  of  the  neuter  gender  may  refer  to  any  gender.  The  term 
men  loelndes  boys  and  the  term  women  includes  girla. 

Words  In  the  singular  number  include  tbe  plural,  end  iu  the 
plural  number  include  the  singular. 

Words  In  the  pre«ent  tense  include  tbe  fntore. 

I  9.  Heretofore  I  hereafter)  bow. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  tbe  time  such  provision  takes  effect. 
The  term  now  In  any  provision  of  a,  statute  refMring  to  other 
I»WB  in  force,  or  to  persons  in  office,  or  to  aoy  facts  or  drcnm- 
Btancee  as  existing,  relates  to  the  laws  in  force,  or  the  person 
in  crfGce,  or  to  the  facta  or  circumstances  esistlng.  respectively. 
Immediately  before  the  taking  effect  ol  such  provision. 

I  lO.  Laati  preeedlnc)  next)  tollovriBV. 

A  reference  to  tbe  last  or  preceding  section,  or  oth(-r  provision 
of  a  statute,  means  tbe  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  nest  or  following  section  or 
other  division  of  a  statnte  means  the  section  or  other  division 
immediately  following. 

1 11.  roiio. 

A  folio  Is  one  hundred  words,  counting  as  a  word  each  flgnj« 
neceaaarlly  nsed. 


BTATDTORT  CONSTBDCTION  LAW. 

I  IS.   Wntlnci  KlcBBtwrr. 

The  terms  writing  and  written  Inctade  CTefy  le^ble  r., 

tioD  o(  letters  upou  a  material  aubBtance.  except  when 'applied  to 
the  signature  of  an  inetrumeDl.  The  tenn  siKQ&tare  iiiclude«  Anr 
memorandum,  mark  or  sign,  written  or  placid  upon  aoy  instrs- 

. triting  with  jntent  to  eiecote  or  autheiitltste  inch  in- 

)r  writing. 

I  IS.   Sc«l. 

The  privati 

Instrumeot   t  .    „   _ _ ,    ..    ._ 

similar  sdhesire  sutxitoDce  affixed  thereto,  or  of  papnr  or  other 
similar  eul>8tance  affixed  thereto,  by  mucilage  or  oiner  atibeiiTe 
snbstaDce,  or  of  The  word  "  seal,  or  the  letters  "  L.  S.,"  opposite 
the  signature. 

A  seal  of  a  conrt,  public  officer  or  comoratlon  ma;  be  impressed 
direclij  upon  the  iniitrumeiit  or  writing  to  Ije  sealed,  or  upon 
wafer,  wax  or  otber  adhesive  tiiibstance  aSixe<t  theri-to.  or  upon 
paper  or  otber  Himllar  Rubetnnce  affixed  thereto  by  mucHlagF  or 
other  adheslTe  aubstance.  An  Instrument  or  writing  daly  exe- 
cuted, in  the  corporate  name  of  a  corporation,  which  sball  not 
have  adopted  a  corporate  seal,  b;  the  proper  officers  ot  the  cor- 
poration under  their  prlrat»  scale,  shall  b«  deemed  to  have  beck 
executed  under  the  corporate  seal. 

The  term  oath  and  affidavit  Indude  evei7  mode  antfaortmed  hy 

taw  ot  attesting  the  truth  of  that  which  Is  slated. 

The  term  swear  includes  every  mode  authoriied  by  law  for  ad- 
mlnislering  an  oath.  When  nn  atftdnvit  is  nnthoriwd  or  required 
It  may  bo  sworn  to  before  any  officer  antboriced  by  law  to  take 
the  acknowledgmeat  of  deeds  In  this  state,  nnlMa  a  partkvlnr 
»fflcer  it  specified  before  whom  It  is  to  be  taken. 

f  IS.   Aelmowledset  AcknowlcAsiBBA'. 

When  the  execution  of  any  Instrument  or  wrlttnc  Is  snthoiiwd 
or  required  by  law  to  tie  ncknowledtred,  or  to  be  nroveti  ■«  Ha  to 
entitle  it  to  be  Sled  or  recorded  in  a  public  office,  toe  acknowledg- 
ment may  be  taken  or  the  proof  made  l>efore  any  officer  then  and 
there  authoriied  to  take  the  neknowlcdcment  or  proof  of  the 
execntion  of  a  deed  of  renl  iirnpprty  to  entitle  It  to  be  recArded  in 
a  coanty  clerk's  office,  and  nhall  be  made  and  certlfled  in  the  aaine 
manner  as  such  aeknowledirmc-nt  or  proof  of  aneh  deed. 

The  term  acknowledee  nnd  acknowledirment,  whpD  naed  «ith 
reference  to  the  execution  of  nn  inatrument  or  writing  other  thas 
ft  deed  of  real  proprrty,  IncliirieB  n  cnmplianc*  with  tlie  prorialo^i* 
of  this  aecilon  by  either  auch  proof  or  acknowledgment. 

I  18.  BoBdi  nnacrtmklKC 

A  provieion  of  law  autliorizing  or  requiring  a  bond  t»  be  glvm 
shall  be  doemeil  to  have  been  complied  with  by  the  execatkiD  oC 
an  undertaking  to  the  same  effect. 


i  IS.  BoKPd  cOBiposed  of  oae  yeraoM. 

A  rcffreiice   to  si'Vcral  otHcers  of  u  municipal  corporation  buU-    I 
ing  the  KOQie  udlic.  or  to  a  board  uf  such  officcni,  shall  be  deeined    [ 
to  refer  to  the  single  officer  huldiuic  such  office,  when  but  Mie  p«r 
SOD  is  cboseu  to  hll  sDch  office  in  piirsuauce  ot  law. 
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I  18.   Htetlajti  qBora^j  vo-wera  of  ntmlowltT- 

When^Ter  tbree  or  more  public  officers  are  fciven  sd;  power  or 
aathority,  or  three  or  more  persons  are  charged  with  aji7  public 
dutT  to  be  performed  or  eieiciaed  bj  them  jointl;  or  as  «  board 
or  aimilar  body,  *  taejarity  of  all  such  pereous  or  officers  sC  a. 
meetiDK  dnl;  held  at  a  time  fixed  hj  law,  or  by  aaj  bj'-law  dnlj 
adopted  b;  sucb  board  or  body,  or  at  any  duty  adjourned  meetiUK 
of  auch  meeting,  or  at  any  meeting  duly  held  upon  reasonable  no- 
ti<:e  to  all  of  tbem,  mny  perform  and  exercise  such  power,  au- 
thority or  duty,  and  if  one  or  more  of  such  persons  or  omcers  ahall 
hare  died  or  have  become  mentally  Incapable  of  acting,  or  shall 
refuse  or  neglect  to  attend  any  auch  meeting,  a  majonty  or  the 
whole  number  of  such  pcrbOES  or  officers  shall  be  a  qoorum  of  such 
board  or  body,  and  a  majority  of  a  quoram,  If  not  less  than  a 
majority  of  the  whole  number  of  anch  persona  or  officers  may  per- 
form and  exercise  any  such  power,  authority  or  duty.  Any  auch 
meeting  may  be  adjourned  by  a  less  hamber  than  a  quorum,  A  te- 
citnl  in  any  order,  resolution  or  other  record  of  any  proceeding  ot 
■nch  a  meeting  that  such  meeting  had  been  so  held  or  adjourned, 
or  that  it  had  been  held  upon  such  notice  to  the  members,  shall 
be  presumptive  evidence  thereof. 

I  ao.  S«rrlD«  of  notlae  apon  boarA  •*  ki>dr. 

When  a  notice  is  required  to  be  given  to  a  board  or  body,  ser- 
vice of  such  notice  upon  the  clerk  or  chairman  thereof  shall  be 


authorising  or  requiring  such  act  to  be  done  by  the  cotmty  clerk 
of  such  county,  and  anv  iostrnment  or  writing  filed,  entered  or  re- 
corded Id  pursuance  of  law  In  the  office  of  a  register  ot  a  county, 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  paper  to  be  filed,  entered  or  recorded, 
aa  the  case  may  be,  in  the  office  of  the  clerk  oC  anch  countf. 

I  28.   VIII«ve. 

The  term  village  means  an  Incorpoi&ted  Tillage. 

I  ZS.  Stftlet  terrltorr. 

The  term  state,  when  niied  generally  to  include  every  state  of 
the  United  Statea,  inclniles  also  every  territory  of  the  Unlte4 
States  and  the  District  of  Columbia.  The  term  territory  when 
used  Kenerally  to  include  every  territory  of  the  United  States,  in- 
clDdes  also  the  District  of  Columbia. 

(24.  [Am'd,  18»T,  IMOX.]    I>nbHa  hollAayai  halt  liolld«rs> 

The  term  holiday  includes  the  following  days  in  each  year;  the 
first  day  of  January,  known  as  new  year's  day;  the  tn'eltth  day 
ot  Febrnary,  known  as  I.infoln'a  birthday;  the  twent.v-second  da.v 
ot  February,  known  as  Washington's  birthday;  the  thirtieth  day 
of  May.  known  an  memorial  day;  the  fourth  day  ot  July,  known 
IS  independence  day;  the  first  Mouiiay  of  September,  known  iis 
labor  day,  ond  the  twenty- flfth  da.v  ot  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  iherpBfler;  each  general  election  day  and  each  day  appointed 
Hy  the  president  ot  the  United  States  or  by  the  governor  of  this 
state  as  a  day  of  general  thanknelvInK,  general  faxting  and  prayer, 
iir  other  general  religious  observances.  The  term,  half  holiday, 
iacludes  the  period  from  noon  to  midnight  Of  each  Saturday 
998 
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whlcb  is  not  a  holidny.    The  days  and  half  dajv  aforenaid  shall 

be  ponBidered  iib  the  first  day  of  the  week,  commoDly  called 
SuDday,  atii]  an  public  holidays  or  half  liolidays.  for  all  pnrpoaea 
whatROPVcr  an  regarda  the  trauBactioD  of  busiuesH  in  th«  public 
offices  of  this  state,  or  counties  of  this  state.  On  all  other  days 
and  half  days,  excepting  Sundays,  mich  offices  shall  be  kept  open 
for  the  tninsaiM:ion  of  business.  TV'here  a  contract  by  itH  terms 
requires  the  payment  of  money  or  the  performance  of  a  condi- 
tion on  a  public  holiday,  such  payment  may  be  made  or  i^ndi' 
tion  performed  on  the  next  business  day  succeeding  such  holiday, 
with  the  same  force  and  effect  as  if  made  or  performed  in  ac- 
cordance with  the  terms  of  Che  contract. 
I.   ISOT.  cb.  S14:  L.  1002,  cb.  38.    Id  effect  Feb.  ^C^  UOi. 

i  ZS,  Year,  ' 

Time  shall  continue  to  be  computed  in  this  state  accordiniir  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after  the 
year  1752  is  the  first  day  of  ,Tanuary,  according  to  such  style.  For 
the  purpose  of  compnting  and  reckoning  the  days  of  the  year  ia 
the  same  regular  course  in  the  future,  every  year,  the  number  of 
which  in  the  Christian  era  is  a  multiple  of  four,  is  a  biseztile  or 
leap  year  consisting  of  three  hundred  and  sixty-six  days  unleas 
such  number  of  the  year  is  a  multiple  of  one  hundred  and  the  first 
two  figures  thereof  treated  as  a  separate  number  is  not  a  mnltiple 
of  four,  and  every  year  which  is  not  a  leap  year  Is  a  common  yfnr 
consisting  of  three  hundred  and  sIzty-fiTe  days. 

The  term  year  in  a  statute,  contract,  or  any  public  or  [irlTate  in- 
strument, means  three  hundred  and  sixty- five  days,  but  the  added 
day  of  a  leap  year  and  the  day  immediately  preceding  shall  for 
the  purpose  of  such  computation  be  counted  as  one  day. 

In  a  xtatnte,  contract  or  public  or  private  instnunent,  the  term 
year  means  twelve  months,  the  term  half<year,  ail  montha,  and 
the  term  a  quarter  of  a  year,  three  months. 

I  Sa.   Montk. 

In  a  statute,  contract  nr  pnbllc  or  prirnte  instroment.  naleas 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  n  lunar  month.  A 
number  of  months  after  or  before  a  certain  day  shall  be  computed 
by  counting  such  number  of  calendar  months  from  soch  day,  e«- 
clusive  of  the  calendar  month  in  which  sDch  day  occurs,  and  shall 
include  the  day  of  the  month  in  the  Isst  month  so  counted  baring 
the  same  numerical  order  in  days  of  the  month  as  the  day  from 
which  the  computation  is  made,  unless  there  be  not  so  many  davs 
III  the  last  month  so  counted,  in  which  case  the  period  computed 
shall  expire  with  the  last  day  of  the  month  so  counted. 

«  ar.  Da.Tt  mode  of  vanpnttBH-  Aaymt  ■iR'bt.^lme. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Snndn.y  or  any  dny  of  the  week  specificajij  mentioned  means  a 
ciMendar  day.  A  nnmber  nf  days  snecified  as  a  period  from  a  cer- 
tain day  within  which  or  after  or  before  which  an  act  is  author- 
ised or, reiinired  to  tie  done  means  such  numb«'  of  calendar  dars 
'■vinaivc  of  the  calendar  dny  from  which  the  reckoning  is  made. 
Pnnilay  or  a  public  holiday  other  than  a  half-holiday  mnst  be 
eicludcd  from  the  reckoning  if  it  Is  the  last  day  of  any  snch 
neriod  or  If  it  is  an  intervening  day  of  any  such  period  of  two  daya. 
In  coniiiuHnp  any  unocified  number  of  days,  weeks  or  months  tron 
n  specified  event,  the  day  upon  which  the  even*  hantiens  is  deen>»^ 
the  day  from  which  (he  reckoning  Is  made.  The  day  from  which 
any  specified  number  of  days,  -weeks  or  months  n'  time  Is  reckoned 
shall  he  excluded  in  making  the  reckoning.  Night-time  indades 
the  time  from  sunset  to  sunrise. 
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I  as.  Staadard  time. 

The  Blnndard  time  throughout  this  state  it  that  ot  the  BeTent7- 
fittlt  merldiHD  of  longitude  west  from  Greoawich,  HDd  all  courts 
and  public  officers,  and  legal  and  official  proce^dlugg,  shall  be  regu- 
lated thereby.    Any  act  required  by  o- *  ' —  •-  "— 

performed  at  or  within  a  preecrlbtti  t 
cording  to  aach  Btaodard  time, 

J  2ft.  Civil  »Bd  OnulHBl  Codea. 

The  term  Civil  Code  meana  the  Code  of  CItU  Procedure.  The 
term  Crimiual  Code  meana  the  Code  of  Criminal  Procedure. 

I  30.  I.>.Tra  of  Bavlaad  BBd  of  the  oalany  of  IVei*  Tovk. 

A  Btalute  of  England  or  (ireat  Britain  shall  not  be  deemed  to 
bBTe  bad  any  force  or  effect  in  this  atate  sinee  May  1,  17SS.  Acra 
cf  the  lesialatnre  of  the  colony  of  New  York  ahall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  atatc  since  December  28, 
1828. 

The  resolulions  ot  the  congress  of  such  colony  and  of  the  conreik- 
tion  of  the  state  of  New  York,  ahall  not  be  deemed  to  be  the  law« 
of  thia  atate  hereafter. 

I  SI.   Limiting  the  effect  ot  repeallov  HtalDtea. 

The  repeal  hereafter  or  by  thia  chapter  ot  any  provision  of  a 
•tatvte,  which  repeala  any  provisioti  ot  a  prior  Blatute,  does  not  re- 
ylve  such  prior  proviaioD,  The  repeal  hereafter  oe  by  thia  chap- 
)roT]iloD  of  a  statute,  which  amends  c 
>,  leaves  such  prior  provision  in  force  u 
ate  be  a  substantia]  re-enactment  >. 
amended.  Tbe  repeal  of  a  statute  or  part  thereof,  shall  not 
affect  or  impair  any  act  done  or  right  accruing,  accrued  or 
acq nf red,  or  liability,  penalty,  forfeiture  or  pnnishment  lA- 
cnrred  prior  to  the  time  such  repeal  takes  -effect,  bnt  the  enme 
may  be  asserted,  enforced,  prosecuted  or  Inflicted,  aa  fnlly  and 
to  the  same  extent  aa  if  auch  repeal  had  not  been  effected; 
and  all  actions  and  proceed inga,  civil  or  criminal,  commenced 
under  or  by  virtue  of  any  proTlaion  of  a  statute  so  repealed, 
and  pending  Immediately  prior  to  the  taking  effect  of  sadi 
repeal,  may  be  prosecuted  and  defended  to  final  effect  in  the 
aame  manner  as  they  might  if  such  provisloDB  were  not  ao 
repealed. 

•  BSeot  of  vapral  and  ra-enaatnsamt. 

Islons  of  a  law  repealing  a.  prior  lai 

enactments  of  provisions  ot  the  prior , 

eontinnation  ot  snch  provisions  ot  snch  prior  law,  and 
nut  >u>  uenT  enactments.  If  any  provision  ot  a  law  be  repealed 
md.  In  Bubstance,  re-enacted,  a  reference  in  any  law  to  aueh 
■epealed  provision  shall  be  deemed  a  reference  to  such  re-enacted 


ter  of  any  provision  of  a  statute,  which  amends  a  provision  of  a. 

Srlor  statute,  leaves  such  prior  proviaion  in  force  unless  the  amen- 
atory   statnte   be   a   substantial    re-enactment   of   the    statute 


tr    kcfoi 

No  provisioti  of  any  chapter  of  the  rovlaion  nt  the  general  laws, 
t  ivbich  this  chapter  ts  a  part,  ahall  supersede  or  repeal  fay  Itn- 
licatlon  any  law  passed  at  tha  aame  nesHion  of  the  legislators  at 
rhich  any  snch  chapter  waa  enacted,  or  paased  after  the  enact- 
i^nt  of  any  such  chapter  and  before  it  shall  have  taken  effect; 
nd  an  amendatory  law  passed  nt  such  session  or  at  any  anbae- 


; 
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qnent  •ession  begun  betore  any  such  cbapt«r  takps  effect,  riwD 
not  be  deemed  repealed,  unleaa  Bpecificall;  deaiguated  in  tbe  r«- 
peeJins  scbednle  of  anch  chapter. 

{  34.  AlteratloBB  of  tltlea  aad  k««d  notes. 

If  the  title  of  an;  article  or  other  division  of  a  atstate,  or  tbe 
head  note  of  a  Bection  bIibII  be  amended  or  repealed  in  the  bodj  ot 
tiie  statute,  or  if  a  new  artiele  or  other  division  having  a  title,  or 
a  new  Bectlon  haviofr  a  new  head  note  be  addrd  to  a  statnte.  the 
coireaponding  title  or  head  note,  if  an;.  In  an  abstract  o(  cooteats 
at  the  beKinninK  of  the  article  or  other  division  ot  th»  atatate 
ahall  be  deemed  to  be  correspondingly  amended  or  repeaWd,  a>- 
tbough  there  be  do  expreu  reference  thereto. 

1  as.   Laws  repealed. 

Of  the  laws  eaumecated  In  the  ediedule  heret«  annexed,  tbat 
portuHi  specified  is  the  last  colnmn  is  repeated. 

I  Se.  TtBc  ot  takliur  «ff««t. 

This  chapter  shall  take  effect  taomediately. 

HCHBDULE  or  i^wa  bbpealed. 

Btvtnl  StatDtea,  part  I,  ptaapter  S.  title  8 Ifl. 

KvTlaHl  Uatitfn.  part  I.  diapter  IB.  title  I 1,   3,   S,    4,   8, 

Bavlaed  Hutnlw,  ixtt  II,  cbapUi  «.  tlUe  3 1. 

BcTlatd  SlalDlH,  part  II,  cbaplcr  4.  tlUe  B tl. 

Bnlwd  Statalea,  part  III.  chapter  S,  Utle  IT 2T. 

BaTlacd  Slatotea,  part  III.  chaptn  10,  title  4 4. 

BarlBBd  Btatalca,  part  IT.  ebapter  3.  title  8 ■•. 

Ian  1S2S,  senMid  meetliw.  Uat  seaalon.  ttmvin  M. . . .  ».  M,   11. 

lava  1S38.  secDDd  meatlag.  Blat  —mSm,  chapter  31 ... .  B  aad  *. 

Lbwb  UET.  ebapler  fiSfl 3. 

lava  in*,  chapter  tsi AU. 

laws  1BT7.  «b>tntr  466 37. 

Lawa  ISM.  chaptar  14 AU. 

lawa  1886.  chapter  21 SO.  

Oode  at  CItU  Frondure ZO,  188,  SflO  wid  H 

17731.  B.*gB'a^j 

(Mb  of  Olmlul  ProcadoTt 3H.  8E«.  an. 

PaaBlOod* 901.    BOO,     and    ■ 

dlTlaloBa  9,  M.  ' 
13.  IS.   14  aad  ■> 
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N.  X.  so-esa 

Hud.  1B-G88. 
DBlr.   10-148. 
1. 

Misc.  S(E-310. 
2. 

Ap».  Div.  0-309:  81-400. 

HnD.  1B-2I0,  421. 

N.  T.  Sopp.  40-220.  , 

How.    Pr.  66-34]. 

Connoly,  l>122. 
Snbd.  8. 

N.  T.  164-91. 

App.  Dlv.  30-28. 

St.  RepT.  1T-M4. 
Bnbd.  ft. 

N.  T.  lH>-370. 

MlBC.  ia-43;  16-618;  SB-aSB. 

St.  Rep't.  51-911. 

ClT.   Ptoc.   8-382:   lB-2Se. 
flnbd.  12. 

Hod,  86-109. 

Snbd.  14. 

Hdq,  80-530. 
Abb.  N.  O.  IB-ae. 
Dem.  S-4e& 

s. 

Hnn,  a»-10B. 
Ulic.  S8-3Ce. 
Abb.  N.  C.  1»-S4. 
Babd.  1. 

How.  Ft.  ae-aso. 

Biibd.Z. 

ft.  Y.  11»-130. 
Siibd.S. 

Ulsc.  lS-241. 

N.  i.  iB8-3»B. 
iabd.  8. 

HlBC.  18-102. 
4. 

N.  T.  B8-128:  72-140:  T8-28;  75- 
528:  77-130.   M<1:  »4-342. 

Han.  12-144:  18-4S1;  IT-lflO:  81- 


App.   DiT.  Bl-flO. 

Ulsc.  27-338. 

N.  Y.  Supp.  64-488. 

App.  T>lv.  B2-2TB;  7JI-174. 
HlM.  14-90;  23-206:  3S-321. 


N.  Y.  Bs-iae. 

MlH.  1»-184. 
Abb.  N.  C.  80-eta. 
8. 

N.  Y.  88-625;  101-245:   118-480; 

133-228:   147-28B:  163-272. 
Hun,  37-330;  67-254;  74-195;  78. 

161;  88-242. 
App.  Dlv.  73-r.32:  86-284. 
Misc.  20-094;  81-4flG. 
N.  Y,   Supp.  31-374;  46-67S:  77- 

288:  T^TT.  200. 
St.  HepT.  60-903;  BS-R67. 
Civ.     Prop.     4-267;     11-274;     17- 

SM. 
Abb.  N.   C.  24-137;  20-178. 
flnbd.  1. 

N.  Y.  121-678:  163-2T2. 


.  Y.  00-402;  144-262;   168-2^. 
:un.    10-328:   3O-B80:   80-46(1. 
pp.   Dlv.   10-28;  63-407. 
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N.  y.  Bupp.  78-200. 

Civ.   Proc.  7-330. 

Abb.  N.  C.  20-1T5. 


N.    Y.   » 
Svbd.  4. 


.  1-2S3;  a-ao8. 


It.  Y.  Supp. 


Hun.  35-472;  87-330 

MlKO.  8-ieo. 

Sabd.  6. 

N.   Y.   147-296. 
Hun.  02-477. 
N.  Y.  Supp.  S-754 
8t.  Rep-r.  16-402. 

Hun,  67-25«;  78-1(10;  90-456J 

App.    Dlv.    7:t-j32. 

Mlsc",  2O-l!04. 

N.  Y.  Bnpp.  77-288. 

Hun,  78-161:  82-260. 
Apn.    Dlv.    84-352. 
Ml  Kir.   20-004. 
N.  Y.  auppt.  46-eTS. 

N.  Y.  01-285;  14T-296.'8''-" 


Wee.    I3-4CT. 

\.   Y.   Rupp.  83-843:  66-1113. 

N.   Y.  Ann.  Ca8.  3-340. 


N.     T.     03-489:     7S-4I6:    TT-eiO; 

BI-23CI;  loi-ieo:  lla-183;  las- 

690;     144-249:     1B3-134;     lOT- 

331. 
Hrn.  la-seS:  1»-33T:  40-42:  41- 

352;     03-106;    flT-254:     74-1B6; 

TS-161;  SO-  56. 

.    Dlv.   »-131;  30-71 
1-407;     "'■  '-'      -" 

74-2T& 
Mine,  e-120;  30-724;  40-132. 
N.  Y.  Supp.  28-139:  !IO-432:  4S- 

443:     O3-.n03:     OT-223:     T4-4S(I; 

TT.132.  287.  810;  S2-e7n. 
8t.      Bep'r.    4-5.~>e:    3S-626;    43- 

414:  BO-903:  tHl-557. 
Civ.    Proc.    4-267;    S-S72:    »-404; 

11-274;  lT-390:  Ift-BS.  01. 
Abb.  N.  C.  ao-101;  30-3.1. 
N.  y.  Super.  4II-S83;  SD-tOa. 
Connolv.    1-122. 
N.  Y.  Ann.  Can,  6-6;  T-a28. 


Hun.   SO-588;  XTSOi:  88-11 

App.  uiv.  4T-:t*o. 

St.   Rpp'r.  l»-fW6;  IB-855. 
Subd.  Z. 

N.   r.   148-6WS. 

Hun,  ar-304;  41-56T. 

App.    DIt.  Sm-»1;   TX-SS. 

MlHC.   T-413;   13-79:   17-217:  31- 

465. 
N.  Y.  Supp.  04-410:  T6-90. 


BBl>d.  4. 

N.  Y.  118-470;  ISS-OSO. 

App.  Dlv.  la-eO:  18-138;  8S-43& 

Wsc.    lT-217:  31-405. 

N,  T.   Siipp.   81-811. 

N,  T,   Ann.  Ca«.  4-270;  7-216.   n. 
Subd.  B. 

App.    niT.   T3-137. 

Hun,  87-320;  4«i>32t. 

Mlae.  8-160. 
Subd.  S. 

N.     Y.     64-622:    75-288:    76-2M: 
lS6-%2:    144-^1. 

App.'  Dir.  BB-51;  74-2T8;  84-404. 
Misc.   13^3. 
St.  Rep'r.  B4-S2g. 
ClT.  Proc.  11-270;  12-300. 
Abb.  N.  C.  17-llW. 
IS.' 

N.    Y.    llM-115. 

Hqd,   IK-53S:  20-S5S;  27-404. 

App.   DIt.   1&-3S1:  SO-itSB. 


224. 


N.  C.  1 


-107. 


■.   3-103. 

!.    Supp.   I 
N.   C.  » 


:    12-2S1:    IS- 


Snbd.  3. 

N.     Y.    80-543:    77-423:    80-156; 

&S-486:  13T-G52: 140-380:  tri- 
lls:  163-272. 
Hun.  21-201;  36-380;  44-456;  48- 

S88:  B7-435. 
App.  Dlv.  S-^m-,  21-011:  48-102: 

lKt-51:  eiI-4(M;  87-103;  Sfl-r.fiO. 
MUc.  3-101:  11-281:  15-363:  22- 

TOfl:   33-121. 
N,   T.   Simp.    32-272;  BO-50:  64- 

410:    6S-102S:    78-387:    84-112: 

85-141. 
Bt,    RepT.    54-SK. 
Clr.   Frof.  4-1S2;  7-330. 
Abb,   N.  C.  30-279, 
How.  Pr.  66-84. 
Dal7.  10-35. 


Hun,  30-E2S. 
App,  DlT.  6-603;  66-201, 
MIST,  3-240:  33-727;  41-95. 
N.   Y,    Supp,    44-304:   68-1068. 


N.  Y.  88-611. 


N.  T,   138-14B. 
26. 

N.  Y.  00-521;  lS»-lt8. 
31. 

Hun,  34-S99. 

St.   Rep'r.   16-537. 

N.   Y.   Law  Jour.   1-363. 

Dallr,    Reg.  33-1413. 


Hun,  27-78. 
IS. 
N.  Y.  21.480. 


86B. 


143-133:    177- 
ISS;  08-398:  00- 


App,  DlT.  8-601:  10-349;  47-^ 

MlBC.   13-687:   aS-6T9. 

S.   Y.  Snpp.  BS-igO. 

Civ.   Proe,  81-201;  22-13. 

Dem.  e-13. 

N.  Y.  Adu.  Ch8.  7-234. 


N,   X.   139-14B. 
Hud.  84-138. 
Mix;.  S-365. 
ClT.    Proc.   14-47. 
OS. 

MIhc.  2n-I^.  200. 

N.    Y.    TH-401!. 

UiBc.  3s-ieo. 

N.  Y.  8a-4m:  IW-641:  0»-Be;  TT- 

2TZ:    1S&-148. 
Hud.   14-252.  SAS:   l>'-49. 
App.  IMv.  7-847. 
Mixv.    29-&H1. 

Civ.    Proc.    B-26;    31-42.    388. 
N.    y.    Super.   44-«fll;  4S-e31. 


Misc.   aS-79. 


lRA-143. 

9. 

1.  TT-15B.  ' 

Hud,  43-313. 
MIRC.  87-502. 
N.  Y.  Snpp.  TB-IO(a. 
How,  88-313. 
Dnir,  ft- 102. 
04. 

HuQ,  30-68. 


Hnn,   1B-3T5. 

App.  DlY.  13-COS:  T0.413. 

Iflsc.   14-ie8:  S8-09, 

N.   T.    Snpp.   TB-129;  TT-irJi. 

flT.  Proc.   17-8fl. 

N.  T.  Super.  00-81. 

--     -      131-200:    1B2-52S 


838:  ■ 


1«7- 


HuD.  22-130.  064.  600;  23-00:  37- 
Soa;  41-235:  43-483:  OS-453: 
a»-238;  7S-n78:  T»-144:  S«- 
leo;  88-313,  92-280.  S8T. 

App.  DIt,  11-288:  1S-3T3:  IS- 
n.  129:  2O-60«t:  4»-2T.  40:  80- 
262;  81-352:  SB-W,:  tfft-\  ROS: 
ea-S.'iO,  408:  77-49.  34r..  dr.; 
8it-468:  «7-102,  W3:  R»»-4.% 
4<t9:  91-S40. 

Ulsc.  B-43e:  ft-^S:  lO^fiS:  12- 
48;    1B-46IS1    1»-517.    BSS:    24- 


113;  25-2T8:  2»-a28:  30-146: 
32-204;  33-rsee;  84-11,  619;  8B- 
4E8:  8U-7.'U);  87-514:  3H-!fl!i. 
680:   .TS-IOT:   4X-S50,    435. 

N.  V.  Snpp.  B»-5T1.  1071';  8»- 
4IW:  31-&1;  83-1OT9:  30-906: 
11-5;  44-692:  83-294;  B4.38B; 
«l-ft44.  890.  1074;  04-1050:  «- 
977:  Oft-3ne:  7O-B07:  T1.191. 
-^13.  55B:  T2-5.  Oail:  78-1003; 
7T'^«0;  7«-«Ki:  Nl-027;  S4- 
111.  453.  830.  astl.  1072;  »W-125: 
RH-S38. 

St.  Rep'r.   12-117;  lS-734. 

(•[v.  Proc.  IT- 175.  362:  10-28.  n2. 
43l>:  aa-A7.  274:  23-263. 

Abli,  N.  C.  29-258. 

N-.   Y.  Super.  M-S.  47T. 

N.     Y.      •  "  ~ 


N.    Y.    112-157. 

Hun.  ia-110:  81-503. 
App.   DIv,   n-61!:  20-320. 
MlBC.  12-113:  20-600. 
Civ.  Proc.   14-283:  18-104. 


Misc.    aO-16T. 


N.   Y.  82-471. 
0. 

N.  Y.  102-30r,;  1T4-21. 
Hun.  42-400. 

App.  DIt.  0-138;  21-203:  a»-27I: 

37-30;  40-210:  8e-r>83:  oi-ins. 

Misc.  7-400:  34-503;  27-146.  640; 


77-348;    TO-562:    84- 

2."in:  J»a-f«4. 
:Irc.  24-304. 
.   Y.  Supp.  07-3SO;  T7-429;  70- 

1B4;  8<K148. 


7B. 

ma. 

Abl).   X.  e    18-220. 

«.&.r«* 

N.  Y.  Anu.  C«..  T-30B.   254. 

N.    Y.   Supp.  S3>993. 

Hun.  34-32a. 

Civ.    Prw.    15-424. 

W(«k.   Dtg.  32-gH. 

76. 

114.              ' 

uiBc.  ae-wa. 

Wepi,  DiK.  ao-isa. 

N.  Y,  Supp.  ao^izr. 

lie. 

7T. 

Hun.  04-212. 

Api).    !llr.   01-1U8. 

IIT. 

T8. 

N.   y.   130-542.                       7 

MIbt.  4-3T1. 

11  & 

HS. 

MIhc.  3S-3TR. 

Hun.   18-280;  27-lM. 

121. 

»S. 

Hud,  37-144. 

App.  IHv.  20-334;  TR-s™. 

App.    DIv.    »«-4S8. 

N.   r.  Supp.  TT-1T9. 
N.  T.  Anu.  Cas.  0-192, 

N,    y.    144-02. 
130. 

Mis?.   1-586. 

N."  Y.  ^Anl1*C«B.  9-192. 

Misc.    20-284. 

Civ.  Proc.  4-146. 
Hua.  40-179. 

How.  5N-1R4.  289. 

*^un.  40-57. 

134. 

Hun.  34-213. 

X.    Y.   aupp.  31-10S8. 

How.  (N.  S.1  a-sa. 

N,   y.  101-487. 

s.  Y.  Supp.  si-ioes. 

Hun,   23-251. 
App.   DIv.   25-201. 

How.  se-m. 

•4. 

Hun.   B9-28a 

UlBr;.  83-EJ9. 

N.   V.    Bupp.   IltI-e4S. 

Hun,   19-184. 

i<y^""'  *"*'"'■ 

139. 

Uiac.  e-261. 

S.  Y.  44-410:  «o-r>4e. 

N.   V.  Super.  65-488. 

Hun.  11-506;  i»-01B;  TS-m:  02- 

Barb.  30-642. 

413. 
App.  DIv,  ISa-2Tfl. 

MlKO.    S4-30N. 

N.  Y.  Hupp,  eo-aat 

14T. 

Hun.   33-320. 

loi*^'  ''"""■  *'''^- 

Hun.  20-B54. 

N.  Y.  11-81;  ia6.542. 

App.    DIv.    «^2SS;    rr-MS; 

N.    y.    8upp.    70-111T. 

How.     SB-136:     BS-asi;     ftS- 

-S'  Y.  7»-B04;  141-96. 

BO-18L 

ISO. 

^:t^<l^  22-nM. 

N.  I.  OT-23-, 

Hun,  78-81. 

N.'    Y.     lO9-r>20:    111-584;     117- 

App.    Dlv.   21-5;   32-283. 

(a:t:  iDii-ao. 

N,    Y.   Bnpp.  47-455:   TO-lllT. 

Hun.     43-28T;     Kt-4:     ro-404: 

X.  y.  Ann.   Cnx.  0-242. 

K4-anB. 

151. 

App.    DiT.    4«-W7. 

A|ip.   DiT.  X1-*. 
N.  Y.  Supp.  47-454. 
Johns.  B-£il. 

MiKc.  27-21:  20-2.W. 

N.   Y.  8upp.  B7-91l>;  «O-40e;  91- 

TWI. 

St.  Kepr  2^788. 

App.  Dlv.  Zl-B. 

Civ.  Proc.  14-28. 

^N.   y.   Snw.  4r.4«.  ,^, 

B8. 


idf  i-ssa. 
X.  r,  3t-:a5. 

Sfi. 

App.  DIT.  21-;,  R:  «1-170. 

N.  If.  Bupp.  TO-403. 

How,  OT-fOB. 

Vt. 

N.   T.  B4-449;    111-584. 

ts. 

N.  r.  84-446. 
App.   Dlv.   91-170. 
mac.  80-750. 
N.    Y.   Hopp.    TO-40S. 

V,'  Y.'  Ann^'fm,  1I>-1T3. 

it. 

Barb.  «-4i!n. 

App.    I»v.     1S-12»;    aO-ieS: 


Abb,  S.  C.   IS-18C. 

n. 

App.  Div.   lN-120. 

Anp.  D!t.   IR-lSe. 

App.  Dlv.   (8-129:  38 
tt.  Y.  Supp.  4O-T20. 


I.   111-428. 


iTa 


>'.  Y.  Supp.  4T-4iM. 

How.  as-ei. 

Cow.   8-732. 


Ulsc.  14-Me. 


iw.  Pr.  (S.  S.)  JI-236. 
M.   T.   I 


N.  Y.  48-358:  47-624:  Bl-Sl;  68- 
343:    S1-30T;    OS-UTS:   lOS-lSS: 

iio-eni:     112-410;     il4-aoo: 


iBB-j:...    - __ 

1B8-32Z.     VA;     158-000:     ISft- 

148:  iex-26n.  Sio. 

App.  niT.  80>154. 

Mlsr.  12-407. 

N.   Y.  Siipp.  WM»2. 

N.     Y.     Ann.     C«b.    »-100:    T-127: 

H-aw. 

Snbd,  1. 

N.  Y.  84-355:  4S-4J3T:  4tt-rA-l: 
4T-40.  n07:  BO-H8:4:  0»-M0,  XM: 
8T-3r>5:  a8..')Ta:  7S-3SZ:  74- 
BI:  77-514;  7H-31N:  8»-4W; 
81-Xi,  SOB:  tta-flOO:  (■  ■  —    "- 


641,  fl«3;  lOIJ-SM:  1         

640:  124-118:  l»l-97:  iao-60«; 
1S9-54:  141-.'i73;  14a-07r.; 
140-543;     ISO- 120.     395:     '"■ 


180-264: 
I«e-2Wl:  ie7-»3N.  SOO:  18M- 
364.   400:   l«»-4n6:  170-1S5. 


jp.  DiT.  S0-18e. 


N.  Y.   lJ9-l.-> 


1X1-63:  128-721: 


/1R8-441I: 

IBB-iOO,  fllT:  138-160.  31B.  431: 
IB«-1,   XM:   161-llri:    184-114: 


4-322:  i40-,'«n:  I4i-87;t; 
1B7-307:  llW-ft7:  lH».3fla: 
180-339:  103-A3:  160-42T. 

Hun,  SO-17T. 

App.   IHt.   1"   —     '  "  ■" 


N.  Y.  I01-1N:  134-114;  128- 

I4B-186:   1117-31. 
Hun.  34-.'>8l), 
N.  Y.  Ann.  Cao.  7-30, 
Snba.  3. 


s-2r,i. 

150-222,     27S; 


...     -.     lOO-lOL. 

1(H-31,  171.  Ml;  182-21: 
617:     lB7-36fl:     IBS-ini.     2.^ 
IO(l-3T0l  182-.tin;  184-RA7, 


App.  Dlr.  28-441:  S4>U«. 
UIbc.  3S-18B. 

N.  T.  Supp.  as-*ll;  87-216, 
S.  Y.  Add,  Cas.  5-1S9;  T-20.  220; 
S-347, 

sbimi.  a. 

N.     Y.    H1.138:    S8-3o7;    »^e31; 
1OO-I02:       108-518;       110-e2S. 
«(i2;      lIl-oNO:     114-lU.     r" 
ixa-ti»>:    1B4-190.    SU;    1 
tW;     inO-2M:     181-13):     1 
310:  1«9-42T. 
St.   Ui-pr.  »-721. 
CIr.  Vtol:  lA-MI). 
Snhd.  4. 

N.     Y.     iaO-21»:     ln»-41T:    I 
233;    t9S-322:    1«0-3S:    ISI' 
90;     laSSlH:     ia6-l«S;     1 
372;  171-n30, 
App.  Div.  77-613. 
N.  Y.  Ann,   C«».  7-281,   n. 
1»2. 

N.  Y.  1T4-2013. 
194. 

N.    Y.  M«-402;  I 


I-13T:  133-02a 


Apn    DIt.  0U-31U:  aU-40S. 


211. 


5-208. 


Hun.  77-512:  78-151. 
N.  Y.  Supp.  S»-B7. 
31T. 

N.  Y.  T8-4S:  l»»-487. 

Hub,  M.^-;05:  7V-47X;  SS-G98. 

JIlHc.  »>-345. 

X.    Y.  Hu|i|>.  34-IMl. 

Al.h.   X.   ('.  tnt-'ji;i:  ai-ioa,   n. 

X.    Y.    Add,    Chi,.   8-358. 


Cai-.  7-229,  o. 
U-IKKJ:  S4-632. 
H:  lll>-193;   13 


N.   Y.   14ft-lM. 
Ml. 
X.   Y.   131.67». 
Hon.   48-408. 
App.    DlT.   3-lOT:   S8-SM. 

N.  y".  8upp.'74.24i. 
Ot.  Proc.  18-91;  Zl-ia 


So  ltd. 
am. 


Sapp.  SB-a24. 


X,    Y.    15T>421. 

App.   Dlr.  I14-139. 
73. 

App.  DIv.  45-577. 
74. 

.Misc.  2S-S2T. 
11711. 

App.  VU.  ei-2SL 

N.  Y.  Supp.  70-461. 

x!  Y.  NT-1B7. 
App.  Dlr.  fl»-2H. 
Misc.     ll.«17;     1»~« 

in-442:     1«-.'M0:     1 

W>-227:   33-737. 
N.  Y.  Snpp.  88-390;  T4-Can. 
Civ.   Pr—    -  -— 
Ahh.    > 

344, 
X.   y.   Ann.  Cus.  4-201. 

Misc.  i-IOii:  4-OBH:    1«-3TB:    lit- 

101:  ZH-113. 
St.    Hepr.    ISMOa:     17-856:    4»- 
Clr.    Prop,   S-«2. 
Abh    N,  C.  2SM04:  3S-42B 
How,  Pr.  X.  8.  a-2J. 
Snhd.  2. 


BO-SOG. 

N.  Y.   Supp.  44-314;  T4-C20,  82 

St.  Rpp'r.  17-834. 

Abb.    N.    C.    l»-lHfl:   20-24t. 

N.  T.  ABU.  Cas.  4-200.     . 
Sabd.  1. 

MlBC.   IR-IM. 

SI.     Rep'r.     l«-020;    4e-5Tfl;    -tl 
753. 

riv.   Proo.  B-flM. 
BIT. 

Misc.  10-340:  aB-113;  4».34i. 

S.  Y,   anpp.  32-388. 
Sift. 

Misc.  aS-113. 


N.  Y.  Ann.  C«s.  4-4 
tST. 
App.  Dlv.  T6-223. 

Misc.  aT-4W. 


Add.   Dir.  TB>27Bl 
N.   V.  Sopp.  78-183. 


K.     Y.     14H-416:     IBT-ftOl:     173- 


S.   T.  Supp.  lB-342:  S1-4M. 
St.   Kep'r,  48-368. 

SHbd.  1- 

N.   T.  122-89. 

Hun.  28-486:  3A-230;  40-76:  f 

280:  04-KiO:  «»-jS2, 
App,    Dlv,   20-4. 


Rep'r.    28-1401    80-221;    46- 

__i'.  Proc.  lB-170. 
SHbd.  a. 

MIkc,  33-eSB. 
Snbd.  3. 

N.  y.  M»-fli2:  i]i-r>44. 

Hun.  SH-033;  41-596:  7«-644. 
App.    Dlv.    l«-ei8:    44-604;    <I«- 
443;  SI-3S6. 

Mil"-.  B-oa 

iJ.  r.   Supp.   81-112:  73-411. 
St.  RppT.  17-444. 
Snbd.  4. 

Y.  Bl-378:  BT-2S0. 
..„n,  87-308:  SS-286. 
App.  Dlv.  8-400:  10-499;  33-116. 


N.  Y.  Sopp.  31-042:  44-8 
341. 

Hiin.  114-602. 

Dlv.  20-197;  80-(t3S. 
lA-."-.:  ZS-iei:  28-S7B;  81- 
i:    41-170. 

.   Supp.  B4-10S;  04-483. 
.       Proc,  e-34a 
342. 

X.   Y.  137-:il7. 
App.  Dlv.  Ib-atS. 


te. 


344. 

Mis 


,  18-400. 


34R. 

X.  y.  170-1. 

Hun,  24-54S;  40-86:  tt4-5D2;  B7- 

53T. 
App.    Dlv,    10-618:    30-176:    4S- 

Mlsc.  23-23n, 

N,  Y.  Supp,  44-1057;  B1-88D;  BB- 


Abb,  N.  C.  7-143, 
352. 

Civ.  Pro«,  ltt-372. 
3RS. 

App.  Dlv.  17-598. 

App.  niT.  sa-ifla 

N.  Y.  Supp.  82-514. 
N,  Y.  Super,  48-62. 
3SB. 

Apn.  Dlv,  B7-ri43. 

N.  Y.  Supp,  OT-1035. 
3B0. 

X    Y.  88-578. 

Hun,   17-138. 

App.  Dlv.  BT-M3. 

N,  Y.  Supp.  07-1036, 
382. 

Ai>n,'Dlv.  43-222:  «M75. 
N    Y    Bupn-  0O-17;  81-57a 


Snhd.  1. 
Hun.  8T-M8. 
ClF.  Piw.  14-425. 
Abb.  N.  C.  1S-408. 

sen. 

\.    Y.   SO-e4:  134-141. 

HDD,  27-264:  42-376. 

App.  DIr.  4-318:  12-108;  aS-170. 

Misc.  13-537. 

N    Y.  aopp.  B«-704. 

MlBO.   lD-138;  34-187. 
307. 

N.   Y.  86-64. 


N.  y 

««-61 

ia«.20;    1B7 

570 

1O2-220. 

Hnn. 

2T-104; 

42-378 

e».32e 

8R 

5fl9 

App. 

D!y.    12-llr,; 

1T-K5: 

12; 

3S-170; 

39-105 

41-10; 

48- 

223 

MlHP, 

B7-I87 
22-470. 

N.   Y 

270 

Snpp.  49-460; 

BO-701; 

es- 

N,'   Y 

88-581;    13T-5BI 

i«a 

.219' 

Han, 

91-2Z7- 

«3-50 

WI-.128 

02-379;     8A- 


N,  Y.  B4-37T.  fWI;  fll-52:  TI- 
74-240:  »4-233;  101-600;  : 
37;  139-442. 

Hun.  T-622:  S7-482:  70-461;  8»- 


App.  D[t.  l-4lr>;  ai-1 


X.  Y.   Bupn.  47-281:  Il«-al7;  T«- 

740. 
at.    Rep'r.    32-S14:  38-fl;  S3-713. 
N.   Y.    Super.  4»-171. 
M.  Y.  Add.  Cob.  6-344. 
Bnbd.  1. 

N.     Y.     103-6,17:     133-183;     143- 

Aliu. 'n.  C.  2(1-201. 
9abd.  a. 

N.   Y.  84-21.T;  103-837. 

App.  DIt.  80-490. 
Snbd.  3. 

N.   Y.   82-30S:  140-349:   143-527. 

App.    niv.   fM>-471. 


K.  Y.  72-04: 


.152;   70-.ta7:   IKI-4<n. 


N.    Y.    Supp.   BO-TOl:  S»-TO:  B«- 
S0«. 

r2. 

N.    T.    74-240:    lie-87:    144-«57. 
Riin,  8-261:  70-461:  80-2SS. 
App.     niv.     13-lOe.     IIB:     41.10: 

42-3S2:  48-222:  64-42'  TO-SST- 

90.463. 
N.    Y.  ,Supp.   ; 

70:  eo-12; 

St.  RepT.  4-804:  14-lM:  SO-lBl; 

BB-37e:  BS-713, 
CLv    proo.  28-2Gfl. 
.  Super.  (W-IHM. 


Ulsc.  22-470;  28-530. 
575. 

N.  Y.  »5-61T. 

Hnn.  22-228:  2B-287;  90-173. 

App.  DiT.  es-iss. 


370. 

N.     Y.     107-104:     121-620:     1 

680:   144.408. 
Hud.  51-423;  70-43. 
App.    DIr.    lT-587:  2H-02;  39- 

52-112.  110;  OO^IG:  89-60E 
MIbc.   39-484. 
N.   Y.  Snpp.  45-305;  BO-OaO:  ■ 

1002:  80-210;   8B-niO. 
St.   RepT.  0-521. 
ClT.  Froe.  14-297. 

N.  Y.  115-asa 


Hud,   2II-1TR:   45-1& 

Apii.    niv.   9a-*ltt. 

N.  Y.  Snpp.  09-1002. 

riv.   Proc.   14-297. 
379. 

Hun,  <H>-344:  81.262. 

App.   DiT.   1-414:  3-06:  08-1B6. 

MIkc    12-r>R8;   14-478. 

N.   T.  Supp.  30.792:  34-439:  74- 
212. 

St.    RepT.   69-316. 
380. 

N.  Y.  110-351:  134.141:  143-331. 

Hun.  45-30:  «4.3De:  85-48:  91- 

.-■ra. 

App.  DiT.  50-593. 
Mlw.  7-446;  9-234. 


SSI. 
N.  y.  i2r-«3:  las-eofl:  iro-sis: 
iT4-sce. 

Hun.  TM-307. 

App.    Dlr.    14-122:    8a-4~4:    41- 

laO;   «2-57a. 
civ.    Proc.   1»-17T, 
Abb.  X.  C.  2»-149. 

asz. 

X.  y.   lOT-Ul:  ltll-85;  ia4-Hl; 

140.156:    1K2-520. 
Han,  4X'32S:  44-BS7:  60-5S:  60- 
2 IB:  T3-430;  SB-*3._ 

.'•!«:   O) 
170. 

Mlap.  0-37:  8-7IB;  11-384: 
r>58:  17-180:  M^TS;  23- 
2T-180;  SO-281:  31-975; 
481:  40-67.      605:  -ll-Ki. 


St.  RppT,  9-T3S:  IT-ISO:  as-m- 


ClT.  Proc.  IS-S^. 
Abb.  N.  C.  20-428;  22-481,  482. 
Dnlj-,  10-3ia. 
Dem.  B-333. 
Swbd.  1. 
N.     T.    40-300;    47-SlB:    114-410; 

TS-SSB;  IW-334:  02-40;  96-284; 

113-246;       lia-354:       11B-1»J; 

llB-220;      122-288;      128-288; 


;   BO-fl3;   (KI-flH. 
App.  Dlr.  4-463;  7-464;  ao-214. 
UtHP.  »-234. 
St.    HepT.    lT-390;    19-702:    31 

481;  §4-443:  37-570. 
Civ.  Proc.  lS-274;  1»-159, 
Abb.  N.  C.  23-470. 
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N.  T.  4S-527;  148-7. 
Hnn.  81-620;  0O-219, 
Mlac.  0-234;  8S-4S3. 
N.  T.  Supp.  80-222. 
81.  Rep'r.  38-802, 


Sabd.  B. 

N.     T. 
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151; 


a-537:   1 


N.    T.   (12-644 

112-.'i00;      1 

14^-7. 
Had,  2M-2M;  I 

173:  BO-13. 
App.  Dh-.  B-585:  «2-«). 
Misc.  7-2. 
CIt.  Pitn;.  23-2.S3, 
N.   T.    Super.   03-347, 
SHbd.  4. 

Ulac.  34-eei. 


-3.M;    109-315: 

0;  87-277;  48- 


_    -5»4;    38-104,    252:    41- 

800;     «a-138;     88-378;     TO-513; 

8S-549. 
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0-lO.n; 
N.    T.    Bapp.   81-130;  SS-IG,   637: 

8S-778. 
8t    Kep"r.    IT-IBB:    lB-460;    2«- 

1««;     Se-504;    44-165;    S2-312; 


N.   Y.   tia-624. 

Hiin,  4a-62(>;  4T-52;  B»-27e:  B7- 

687:  «B-,W2, 
App.   DIv,  28-88;  02-60. 
mf.   22-491;   1:17-211:  30.825. 
N.  Y.   Supp.  8-226:  2T-138. 
St.  Rpp'r.  a3-t44:  47-780. 
riT.    Proc.    7-241;   18-307. 


II UD. 


ronnoly.   2-322. 

N.  T.  Ann.  C*«.  B-181. 

Mine.  T-630. 
Sabd.  S. 

N.    Y.    70-404;    80-610;    1B6-557: 
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App.  DIv.  40-1B:  Tl-472. 
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N.  ■ 

Snbd.  4. 
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Hnn.  24-82. 
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Sabd.  1. 
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Civ,   Proc.   26-307. 
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N.  Y.  43-514. 
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St.  it< - 


riT.  . 

A  lib. 
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Mine.  4]-ri22. 
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H»l. 
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N.  r.  Kupp.  ] 
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no.  Cb«.  »-1B1. 


Huu.  214-211. 
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Hun.   4M-0B. 
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77-25;  S1-20B.  212. 
App.  DIv.  O-270;  81-580: 
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MlHC.    a-2S2:    10-13R:    18-215. 
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N.  Y.  Ann.  Cos.  0-338:  K-SOft. 
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Hun.  71-5WI;  7S-311:  7K-nt7. 
App.    DIT,     l»-4£>;    21-410:    30- 
474;  (W-404:  07-428:  00-45. 
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Dcm.   a-af:  a-301. 
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Law  Bull.  2-14. 
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e2-nR4:  104-1I)2:  ll»-243:  113- 
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N.  y.  109-234. 

Hun. '80-540:  4r-Ml:  48-102:  T4- 


..     ..     aX-i:    81-100 

140-150. 
ClT.  Proc.  21-5, 
412. 

App.    Dlv.   30-77:   SO- 
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148-7. 
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N.  Y.  Ann.  Cbb.  1-207. 
Snbd.  1. 
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143-423. 

Hun.   50-322;   BS-IM:  BT-56T, 

App,   DiT.  9-341, 

St,   Bfp'r.  S2-fl86:  aa-344. 

N.  Y.  Super.  49-.'>27. 
Sabd.  2. 

N.  Y.  87-441, 

Civ.   Proc.  T-324:   14-425, 
Sabd.  3; 

N.  Y,  04-217;  101-n74:   132-529. 

Hud,  30-541;  32-2eS;  33-532. 

MlBC    R-4*-.:   22-400, 

ClT.   Proc,  3-278;  7-241. 

Ahh,  N.  C,  13-420. 
Snbd.  4. 

47-52;  70-65. 
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M-457 


:   K.1-7 


St.  RopT,  53-511. 
Civ,   Proc.   19-212. 
Abl),  N.  C.  23-479:  81-297, 
N,  Y.  Super.  51-320, 
413. 

N.  T,  B8-rj33:  148-7. 

Hun.    7-7;    10-,T28:    14-189;    1»- 

248;  03-41;  70-60. 
App.   T»lT.  B-201:  S0-S2:  40-117: 


MUe.   ltt-401:  17-127:  41-1T7. 
N.  T.   Snpp.   S1-B70. 
CiT.  Prop.   11-42. 
410. 

N.  Y.  84-622;  12a-4[»;   130-.V,,, 

HuQ,  ia-6T0:  m-OT:  a7-4S:  »«. 
aai. 

App.   niT.   l-r«0:  an-SOfi;  4T-23B: 

67-316. 
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22-321:  se-eex. 

N.  T.  9llpp.  2»-110S;  IIO-g2S:  74. 


N'.    Y.    17T-234. 

Hud.  24-636.  fUr,. 
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MIrc  24-514:  3»-(m5. 

V.   r.   Snpp.  41-212:  »a-020:  T4- 


N.    T.    1»»-B71;    177-23.-. 
App.    Dlv.    lRH4ft.    49G:   XI 
MEbi'.  20-2HN. 
N.    Y.   Hupp.   41-212. 
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N.   Y.  Ann.  rn«.  4-182. 
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Hull.  «l-4«. 
App.    niv.    lB-440. 
N.  Y,  Snpp.  44-4S]. 
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Mlw.  10-2r*:  17-.-«a:  27-330 
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42S. 
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Hod.  SS-424. 
Mtac.  2S-MS. 
4X6. 

App.    Dlv.   e«-!SS7. 

N.    Y.   Riipp.  60-472;  7S-277. 

St.   Rpp'r.   lT-427. 

CIt.     Prop.    14-406:    Ift-S.'.!:    ! 
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N.  Y.  i 


L.   Can.  16-343. 


Hud.   47-007. 

Kr.  Rep'r.  .14-492:  HS-«2R. 
riv.   Prof,   H-201:   14-.144. 
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Snbd.  a. 
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Hud.  Be-423. 
Sabd.  4. 
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App.   Dlv.  EO-20.1. 
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0-31W. 
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N.  Y.  Ann.  Cm.  a.117. 
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N.  Y.  10B-34I. 

App.  Dlv.  XT-Sfa:  73-143. 

Ulsc.   22-588. 
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A  PI 
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X.     Y.    TO-Za:    WT-i:i7: 
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Civ.   Proc.  aa-4KS. 
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N.  T.  Add.  Cdb.  XO-341. 
433. 
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X      T.    7ie-23!l;      T«-7«; 
130-1H3:  1(W-I12.  ia> 
Him,  »-«Z.l:  14-74 


Y.     110-«S; 

4. 

I.  «7-287. 


80-233. 
113-386;    ISt- 


^. 


DiT.  »-462;  40-528. 


Mine.   2T-34S. 

4a&. 

X.    Y.    112-382;    l»7-«2:    14»- 

172:  170-520. 
Huu.  27-41):  .tH-Z^l. 
App.  Dlv.  »-M2:  8Z-4T4:  «0-133: 

78-47. 
MlBC.   l«-i4SL2'*-Il7:  3M-575. 
N.   Y.  8npp.  BO-323;  70-1S9:  7T- 

989;  S4-1S5. 
Ilv,   Vc(K'.   l-t-4S.  88. 
4-IO. 

N.   y.   131-1H4. 


Misc.   7-:i23;  Sl-ni. 

N.  X.  Sunn.  114-58(1;  BV-314;  ei- 

686:  ««-54B:  77-B59. 
Kt,  Rt-p'r.  11-204. 
CIt.   Proo.   lO-lC'i. 
K.  Y.  8Dper..DS-5ia. 
4-il. 

.\.    Y.   76-0911:  Mn-3S7:  133-61. 
App.  Dlv.  IIS-2S11. 
Mlap.  7-523:  40-327. 
.   Supp.   HI- 1031. 


L'lv.  Piw.  1»-165.. 
44Z. 

N.   Y.  142-214. 


Dlv.  71-526. 
■.  T-,-.23. 
'.   So  pp.  7B-102 


MIsp.    12-315:    10-312. 

N."  Y.'   Stipp.   B-lSe;   03-417:  OB- 
MS;  7B-27C:  81-129. 
St.  Rep-r,  60-171. 
ClT.  PiMC.  14-320,  32S. 


447. 

N.  Y.   10»>:e7;  lZS-532;  ISS-M: 
155-38. 

Hun.  04-577;  00-586, 

App,  Dlv,  4-56:  54-lH;  7-2^6;  S- 

r-^;  0-I21:  8S-KM:  3S-:i02;  BI- 

.190:  Sa-ieS;  SS-BB;  «7-aft4:  TB- 

432:  7K-3.'i5. 
MJ8C.  118-409:  34-8:  38-489:  3X- 

284:  S3-3T!t,  561. 


■.  Y.  Siiii 


1;  na- 


189:   OB-815:  78-276;   79-084. 
SI.  Rep'r.   18-B65. 
N.  Y,  Suppr.  B»-27. 

A  lib.  N.  c.  is-ieo. 

N.   Y.  Oi-308. 

Hud.  BS-44T:  72-333:  87-51:  m>- 

161. 
App.    IHv.   14-2«2:  «1-1:  e«.137. 

470;  07-432:  7B-S33:  7S-335. 
Mine    H-341:    2a-.-»l;    24-8,     08: 

a«-340:  34»-102:  83-63.  S61i  87- 

37.   S29:   41-r.51. 
N.  Y.  Supp,  SD.438;  B7-14A:  ei- 

S39;   70-163,    742.   930:    »».«87: 

7H-276:    70-064:    83-30S:    87- 

Clv.  Proe,  l&-24a. 
440. 

N.    Y.    120-201:    13A-23T:     IIM- 

518;   130-65.-.;    106-322. 
Hun.  &e-e34:  02-495;  00-306;  70- 

171:  7»-182. 
App.    Dlv.   S-271;   0-254:    17-010: 

S0-»7:  20-307:  38-364:  41-198; 

42-193:  E1-J2.1,  532:  03-83.  253: 

O3-C20:     07-473:    70-359;     TT- 

B42:  81-161:  82-028:  SOS. 
MlHc,  0-73:    10>114:   12-3ir>.   300: 

18-274:  14-13.  G03:  10-.359:  in- 

24.1.  616:  2U-U5S;  24-8;  3B-421; 

28-410;    32-420;    37-708:     »»• 

540;  42-30. 
N.   Y.   Supp.   20-05.  012:  Bl-250; 

02-120:    SB-50a:    Btt-2I0l     OH. 

10.11:    03-300:    04-935:    S«>544: 
'■     "■"  "'"      78-522;     7»- 


70-942; 


74;  81-1042;  

.   KfpT.   13-741;   lB-3( 
Y.  Add.  Cas.  4-360. 


App.  1 

MTsr,  S 


I-W4:  1SO-20I. 


,  Supp.  74-507. 
Bi.  it.-p>.  0-736. 
Abb.   X.  e.  87-46. 
tl. 

X.   Y.  84-039:  03-N2:  tM-OOS. 
Hi' II,  24-646. 
App.   Dlv.  1-33;    3H-114;  BT-3Ki 

08-406;  00-544;  70-T5. 
MIxr.    10-96;   24-8:   2*-4M:   SO 


lS4-5ee;    173-4T1. 
Hud.  4H-M6:   BX-H:  B4-41u:  W>. 
2W:     77-rifl8-,    S»-149;     KS-222, 

500:  sw-aao. 

App.  Dfv.  a-28B:  4-54;  »-fla);  7- 
279;  8-S23.  587;  13-337;  IS- 
437;  aO-480;  2H-eiO;  20-173, 
554;  32-39.  141;  3K-530;  44- 
225;  BO-9j,  24.1:  R1-4«S;  53- 
171;  »4-3)H;  SU-HH.  1«.">;  57- 
210;  «2-12T;  ««-10;  T4-«2;  7S- 
448,  006;  79-j85;  ((1-204;  S3- 
288.  362:  K4^28:  H5-S3.  4ST: 
87-207;  90-434. 

Misc.  U-H;  H-6,  341.  «I1H:  1A-31'>. 
338:  11-2&0;  IS-G;  14-100,  3>I0; 
17-a>7,  698;  1H-I74;  1»-50T; 
38-4011:  S4-7;  25-134:  2«-M'>. 
5S»:  32-91;  33-459;  SS-113;  3»- 

.\.  Y.'Supp.  a«-3»2;  30-9W;  «»- 
311:  32-511);  93>43.  362;  »5- 
1057;  «-484;  4T-.T3;  40-10.  15; 
S1-S13.  1089;  82-IKO,  KM;  IH- 
a36,  1021;  56-471.  550:  BT-5Utl, 
626;  6O-680;  63-818:  W4-75I; 
<(3-T96;  07-202.  305.  61T.  8(10: 
a»-325;  70-930:  77-202:  7B- 
502:  «<)-3J6,  StW;  wa-KBB;  SJl- 
413,   942, 

8t,    KepT.    i:t-'i65:  00-171. 

ClT.  Proc.  21-379. 

N.  Y.   Super.  Sr<-257. 

N.  Y.  Ann.  run.  l-ll,  220;  2-211. 
2M;  4-1S4;  0-45. 


Y,   1S4-372. 

-     10-180.  205,   301;  26-207. 

DlV.  7S-392:  B7-100. 

•300;  a»-H6.  4" 


App: 

Ml»c. , 

N    T.  Bnpp,  35-1(157:  W4-67. 
N.  Y.  Ann.  <•«■(.  8-211. 
454. 

N.   T.   IfW-lra:   174-285. 


0-249:  23-3112;  41-503 

7B-Se2. 
msc.  12-:i«7:   l5-:«i.  47 

557;  30-37:  80-640. 
N.    Y.    8upp.    4(t-2.T0:    »! 
455. 

Hbd.  10-37. 
App.   Dlv.  2-429. 
HIBC.  l«-iM.  97:  20~3T. 
U,  y.  Bopp.  44-311. 


X.  Y.  Supp.  44-1057;  54-481:  «3- 


Alih.  N.  (7.  81-M5. 
50. 

App.     Itlv.    84-497:    7S-6B2:    M4. 

Ml»c.'l-419;  11-<I3I;  lH-354.  568. 
X.  Y.  Bnpp.  aO-410;  S4-178:  72- 

230:  S4-57S. 
Alib.   N.  r.  aO-.'J3N;  51-145.  4N3. 


Hui 


Illv. 


aS-]M:     34- 


127;   38-314;   74-415:  S4-464. 
Mine.   ia-T7;  l»-.'e4,  SfiS. 
N.   Y.  Siipp.  34-178:  54-IWi;  77- 


Htm.  :tN-301, 
1(17. 

Apn,    mv.    4.4:i' 

Jill..-.  13-77. 

\.  Y.  Siipp.  67- 

X.  Y.   Ann.  Caa 
lUM. 

MlH-.  32-554:  42-.541. 

X.  V.  Supp.  s«-e4. 
I'lv.  Prw.  21-n, 
AI>1>.  X.  r.  17-425. 
Ytfm.  2-&42. 
1410. 
MIsp.  7-419;  27-540;  1 

SOS. 
N.  Y.  Supp.  74-027. 
Abb.  N.  C.  31-146. 


■123. 


4TO, 

Udd,   IT-MS. 

ClT.  Proc.  0-lie. 

Abb.  N.  C.  11-100;  l'r.S91. 
471. 

N.  Y.  133-81. 

Hud.  T3.3B3. 

Anp.   Dlv.   60-312;  84-399. 

Misc.   lT-341. 

N.  T.  Sup  p.  TO-75. 
473. 

Hun,  34-431;  eZ-SOS. 

CIt.  Proc.  «-»». 
478. 

N.  T.  184-072. 


App.  Dlv.  80.5S. 
SIlsc.  2fU310. 
K.  T.  Sapp.  80-S33. 
We«lc.   Dlfc.   10-44T. 


N.  T.  17-218. 
Barb.  2S-336. 
478. 

Hun,  14^05. 


N.  T.  Ba-138;  111-547;  106-540; 

1«8-109. 
Hun,   14-16T;  8H>204:  41-200. 
App.    Dlv.    20-57J;    38-217:    R7- 

nai:    .Ta-ooi:    03-202:    «7-3-.20, 

858:  76-414;  8S-3S2. 
Ul»c.  !M-453:  2H-11S;  3.1-095;  40- 

54;  41-129. 
N.    i.   Supp.    B«-7a.    740:  71-270; 

74-506;  8B-1B0. 
Abb.    N.    C.    13-2ri:    lH-201. 
riT.  Pmi",   J9-M:  ai-27. 
N.  Y.  Ann.  C:is.  a-:.>78. 
Snbd.  1. 

N.     y.     47-.t(10:    Rl-inS;    TB-202: 

94-.W2:  104-J43. 
Hnu.  4.-t-4;V1. 

aobd.  z. 

N-.     y.    41[-SS:    4.1-Tl:    W-l;    IH- 
270:  B»-17«:  75-1:  7»-aS4; 


4-.|2)t:     SN-.t>t: 


^!I3;     10.*!-2SO;     187- 


.   lO-Of-2;   31-433:  37-102. 


App.  DiT.  13-507:  20-22T1  S>- 
104:  24-443;  aS-2Z7:  30-510: 
<7-524:     4S.479:     44-3(K;     88- 


48-671;  40-422:  B0-3Tg. 
Civ.   Proc.  4-117;  fi-164:   lB-213; 

17-4S9:  23-236. 
Abb.    N.    C.  30-230;   21-467:   2S. 

432;  se-ser. 

Snbd.  S. 

N.  T.  tOe-202:  160-113. 
Hod,  311-289:  48-196. 
App.  Dlv.  50-288. 
Hflso.  12-4. 
St.  BepT.  40-iaO. 


,^18:  9»-3B:  »1-184.   418. 
Ml8c.  S-308;  30-390. 
N.  r.   Supp.  S5-on2:  81-848:  «X- 

.191:     Tft.SOI;     WE-S9:     86-321. 

BOO. 
SI,     Kcp'r.    12-120;    I4-T02:    IS- 

000. 
Clr.  Proc.  10-200. 

S.  Y.  BO-48T:  Se-332:  8S-.194: 
75-507:  04-22;  e»-24S:  IIT- 
442;  13R-2S1;  ISl-lSO:  IflS- 
fiO;    lOT-113;    170-42:    174-281. 

Hun.  31-598:  32-333;  33-200: 
37-102.  518:  40-00:  41-573:  43- 
514;  74-26. 

App.  Dlv.  0-172:  R-43:  10-28B. 
517:  »7-71:  2»-n72;  30-6S4: 
31-494:  32-634:  3»-22:  4T-G16; 
n2-»8g;  BR-lAt,  304:  flO-527: 
62-192:  ON- 192;  74-147:  T»- 
300:  «a-i>44:  SS-54L 

Mls<-,  O-IS:  13-370;  lT-712:  18- 
048:  30-69I:  33-361;  34-034: 
30-91. 


77-318;     81-539;     85-101.     153. 

983. 
St.  RepT.  7-169;  I3-8Q2:  17-383. 
Civ.     Prw.     9-144.     220:     11-430; 

Abb.    N.   C.   20-2S2:  28-189;   24- 


itcp'r.  B-I43. 
.  r.  Proc.  8-144. 

Snbd.  a. 

X.  T.  07-594:  1B1-1S8. 
Misc.   14-657;  3B-111. 

X.  Y.  Supp.  36-3:  T8-aoe. 

St.  Rm'r.  as-ioe. 
N.  Y.  Super.  Sa-30L 


N.  Y.  11(1-188, 
Sobd.  4. 

N.  Y.  eT-a47. 

N.  Y.  »app.  6II-3S0. 
N.  Y.   Biiper.  SS-SOI. 

SBbd.  a. 

N.   Y.  n«-237:  ia»-lBS;  130-M1. 
Han.  B-32e:  R1-I24. 
N.  Y.  8upp.  eS-321. 

aBb<.8. 

St.   Rep'T.  SS-lOe. 

CiT.   Proc.  ft-UM. 
Sabd.  T. 

Hnn,  SB-T2. 
■abd.S. 

N.  T.   108-168. 

HDD.   IT-MT. 

APD.  DlT.  B9-MT. 

St.   RepT.  31-lST. 
Inbd.  S. 

N.    Y.    Il«-371;   e4-180:    106-402: 


l-JSS. 


);  B8- 


ApD.  Div.  a-,">48:  1.1-27B.  30- 
4^3M:     sa-MQ:     83-244: 


OS-321 
3:    B-TaB; 


ClT.    Phw.  6-138;  S-91:  ©-53,  !■ 
Abb.  N.  C.  SS-43A. 
".  Y.  Ruper.  B3-370. 


App.    DlT,    Sa-54T. 
N.'  Y,  ia»-3R0. 

App.  uit.  20-2in:  a 

SaiBC.  lB-137.  759. 


].  32-trT-l:  't4-a04:  «S-31!:  68- 

207:  7T-427:  79-393;  S«[-oOa; 
•0-503. 

App.    DlT.   12-1_^:    )!l-9:  20-21.T: 

:«Ff  :'aalizi;  86l-eO»:  «T-7I>;  T4^ 
02:  TIJ.51S:  7T-B17-  TO-42;  B3- 
244:  IM-377:  ST-ai.'i. 
Mil"-.  B-ruW;  «-59fi:  18-4S3:  1T- 
e92;  81-,V18:  aK-5nl:  JW-rLl; 
aO-25I.  650:  S3-II5:  86-10:  37- 
,788;  3&-M;  30-527;  41*- 


X.  Y.  Snpp.  4-700;  SO-873:  »»- 
04:  47-'^:  04-1066;  BB.87;a4- 
.121;  Ta-eOS:  TO-OIB.  042;  T7- 
20S:  7S-338:  7S-2S0.  303;  Sa-44. 
817;  S4-323.  753. 

St.  R«p'r.  1K-5S8;  21-440:  31- 
2fie:  S2-273;  85-200;  3«-8Sn: 
117-214:  38-056:  41-488;  44- 
304:  n2-03;  n3-3e0. 

ClT.  Proc,  e-S52;  12-2B3. 

Abb.  N.  C.  l»-270:  24-458;  8©- 
42S. 

N.   T.  Ann.  Cbb.   10-279,  n. 
Babd.  1. 

N.   Y.   68-176:   111-544. 


:    «6-46e:    74-4ffi; 


Hun,  SB-566. 

App.   Dlv.  «7-602;  81-386. 

Miso.  20-40. 


I.  ClH.  2-278.  D 


Hue.  31-500;  8T-M8:  BO-35U, 
App.  DlT.  67-73;  M-212. 
mThp.  «-35e;  18-427. 
N.  y.  Supp.  2S-e8!. 


7T-1«4;    T»-3n0; 
33-4  IS;     30-,'iee; 


Hud.     2:£-446: 

BO-371. 
App.  UK.  17-248:  O8-180. 
Wsr.  20-49;  30-708. 
N.  Y,  Supp.  4B-741. 


N.  Y.  Snnp.  10-30B. 
St.  BepT.  4O-fl05. 
CIT.  Proc.  4-23T;  17-aO. 
Abb.  N.  C.  *0-4T7. 
Bahd.7. 
N.  Y.  aa-'Jl;  K0-48T:  5S-33Z:  SS- 

237;     ««-427;     BO-2S6;     »4-22; 

911-444;    len-lSS. 

HiiD.  B-ri:n:  a«-ioe;  4i.st2:  mz- 

367;  1M>-3S9. 
App.    DiT.    80-548;    BT-503;    8S- 

216. 
Mine.    lO-O:   11-207;   lR-759;  1«- 

96;  S»-640. 
N.  V.   Bopp.  3B-B42. 
St.  RepT.  4«-033. 
Civ.  Prop.  T-K8:  »-3«. 
Snbd.  S. 
X.  Y.  40-410:  ti-1:  TH-all:  TT- 

171;     Ma-IOO:     0O-2S6:     fMI-76: 

lOI-aaS;      123-4W:       14.T-«0j; 

18S-4S1. 
Hon,  Il»-n7a;  1 

5E.  "■    "" 

G4. 
N".   Y.   Sopp.  aH-niW:  411-741. 


MlBC.  S7-2S1. 


S.  Y. 


II  pp. 


»-M. 


..   niv.   40-3Jfl;  Tll-Jl 


N.  Y.  IUM-44n;  134-530. 

II an-410. 

So^so.' 

Ul«c.  H.41Ki:  I«-80:  tS~42T:  ZO- 
49:  24-487;  40-54. 

N.  V.  Hupp.  SN-77N:  48-740:  8H- 
8S:  TS-330;  T»-Tril :  (*l-TtC;  Sll- 
412. 

Civ.   Pr.,v.  ai-SM. 

toa. 

Hun,  T7-427. 

App.  Div.  ss-snc 

MTliic.  24-380;  iT-OT. 


App.   IHv.  S-!>59. 

Misi-.   l«-21t(. 

N.   Y.   Supp.  44-41H;  4T-a 

Civ.  Priic.  lU-448. 


;   l2N-4.~i:   13to-3.'t2. 


II D.  TO-371;  TT-42T. 


421:   3i-3fW;   a2-4T.   fi:t9:   xt- 

126:   S4-11:   S6-7:   ST-1S9.   30- 
MS;  41-314,  474;  42-^4.  413. 


i;T3-381;   T*-Oa;T»- 


943;  8S-7S2, 
Civ.  Proc.  lft-448. 
N.  Y.  Ann.  dm.   1-74.  : 


W.   T-2;  »<M:  aO-tB;  8»-MT 

.   Y,    Sapp.  48-740;  t»^7T, 
[.  Rnpr.  84-294;  41-5TtL 
Id.  1. 

.   Y,  M>*-ffiS8. 


9abd.  4. 

X.  y.  oo-ses. 

Hud.  44-343. 


Hobd.  8. 


r.   4.34B;   10-90. 


«3-2sa, 

MlBC.  3f>-21R. 

N.   Y.  Bupp.  BO-t80i  7»-3S& 

How.  »-37H. 

KejM.   »-l--iT. 

im>. 

N.   Y.   11»-S48:   ISS-W.    SK:    ISl- 
237;   1RO-6S0;   180-44:   lT>-5;y 

Hun.    T-»»-223:    17-100;     T»-K4» 

App.    DIv.    a-288:    lS-»;     i4-;ai 

20-116.      2t.'<:     2S-Aen;       4X^-.I 

43-:jaD:  HX-SO;  S4^?T7.   4an 


1-1 37: 


t-27». 


27-203:     SH-IM:  

2M;  37-7WI:  41-31S;    4X.a(l 

N.  Y.  Supp.  sn-eM;  ao-fuD: 

831.   1073:  80-9?T;  «4-S«: 

942;   B4-7S3. 
St.    Eep'r,   14-908;    XS-SS7. 
Civ.   Ppoc.   14-365:   ai-383. 
N.  Y.  Aon.  Cb«.  1-3K. 


1-100;  1{U>-14;1T2- 
:    T«-2i3.    544;    TT- 


HT-42e;  »CM»3:  »1-«1S. 

Add.    Dlr.    2-S3.    2H8:    »-54M:    8- 

fflr>:  12-]e»:  13-9.  337;  HMM, 


IT-eOT;  1B-I13.  175:  M-270. 
2H3.  43fl:  23-OW:  aH-llS:  ao- 
«r)0:    32-284:    aT-IBS;     ■l!-ni4, 

N.  Y.  Miin[).  20-034;  30-»l7.  8Hi). 
»B4;  4S-(H;  4W-IK1.  1072;  S«- 
SST;  SO-33.S;  SCMtOO:  «4-S20: 
T4-HS0;  7«-M2i  SX-44:  84-TO.t: 


N.   Y.  Su|)er.  B7-28, 

SCO. 

N.    Y.   130-r>ll:  l<ia-2Xl. 

Hun.    aS-oW;      32-413;      38-143: 


a«-333;  7I-6ZB:  92-2. 
App.  DIv.  »0-12;  3e-57«;  BT-211; 

K8-190: .«l-6o;  «T-411:  VB-'M): 
7-t'U:  7«-3(l7;  77-314.  4HI:  HO- 
1^:  M4-5oa.  43<i:  KS-lnH:  KO- 
T>W:  A7-313.  4M;  8M-1H2.  41)7: 
B1-S04. 
MlHC.  B-flO.^:  7-321:  li-M:  i:i- 
tni:  10-400.  420:  XK'-ua.  :»>: 

StB-13:  B»-1K>:  3l-.^78:  S3-li^, 
oei:  3S-1£i,  riT2:  34-.-)0;  Hft-310. 
4d8.  n28.  «KI:  S&-31N:  »«-2.~.l; 
37-15«.  m,  -.»£:  3M-294;  39- 
54d,  H3S:  40-.-i3S:  41-314:  -Vt- 
76,  274. 

S-  y.  8upp.  S8-T14;  ■tH-789;  4»- 
401.  4^;  Sa-tUXi,  K;»:  83-470: 
•4-494;  6B-119;  ttM-SW:  «0- 
1118;  71-144:  73-041;  73.M1: 
T*-«ei.  8ST:  7D-2S1;  77-228. 
89a;  79-245;  H<>-51S,  ."a.  tJl.".: 
SX-53I:  M-iaS.  9S4;  8([-197. 

St.    RepT.    1-527:  K-501;   4a-63fl. 

CIT.  Proc.  3-176:  B-41;  0-BI. 

Abb.  N.  C.  lW-151:  a4-l.-)6. 

N.    Y.  Super,  a»-420. 

N.  T.  Aon.  Cbs.  (4-389;  9-242.  409; 
lO-lTB. 

^  r.  40-468;  47-430:  74-61;  94- 
320;  88-Sll;  101-343:  110-151. 
gZ*:     115-650-    U4-63Q;    142- 

IM;  ITO-L 


Uuu.    34-348:    33-367.    MS;    40- 

IMO:    43-309:    Sfi-136:    78-fil. 
App.  DIt.  tS-129;  13-183;  17-329; 

»4-im:     26-35S;    32-437;     66- 

1T5;  80-B. 
UImf    11'«22:  1V-S31;  17-33:  22- 

538;  3S-2W. 
N.  V.  Supp.  29-278;  32-704;  «H- 

082;  72-&11. 
SI,    RepT.    16-17T;    24-418;    37- 

543;  49-38:  67-24T.  W14. 


Civ,  Proo.  4-0,  342; 


1-374;  ■ 


Atib.  ?J.  C,  IS-Seo.  270;  SS'401, 
lalid.  2. 
N.  Y.  47-487:  30-10:  78-511:  XI- 

4(i8;     143-167;    184-288:    137- 

214:  167-183;  1«8-117. 
Uim.    43-525;   BO-240:   70-23, 
App.  nir.  11-09:  48-557;  89-100; 

HO-2;  84-loe. 
Sllw,  20-30:  22-581;  24-555;  28- 

10. 
X,  y.  Supp,  «-501,  539. 
Bl.    Dcp'r.    4-128;    7-03:     11-86: 

nO-OIS:     39-142:    40-336:     83- 

438. 
Civ.  Prnc.   IB-2ia 
AW..  N,  C.  lH-377. 

V.  Sat'VT.  49-205;  BO-40S. 


N.   Y.   J 


.  ClB.  10-361. 


N.  Y.  47-428;  83-240:  63-810;  67- 

103;  07-48:  MO-102.  500:  »J- 
.'lUl;  NH-ZiK;  H9-40S:  97-410; 
107-40:  110-50;  122-367;  124- 
108:  iaM..e3:  131-149;  132- 
47.-1.  522;  137-240:  143-544; 
1SS-40I;   1G8-23S:  10«-2ri6. 

Hun,  3<K-n22:  314-481;  4l-ln2;  8H. 
.170:  01-178:  0».n2;  79-23:  71- 
.-|23:  77-407;  7M-2I;  HB-.-hW; 
N6-270;  Wl.2.38;  92-3BH. 

Aim.  Dlv,  4-424:  12-81:  15-104: 
I7-24H:  IH-.%tM;  23'4k>:  28- 
20S:  20-.VF1;  27-610;  40-.12(l; 
44-583:  47-53;  40-,-*6;  0II-138. 
;!17:  31-40;  82-2:.l ;  f7-;!ll- 
IW-2)2;  67-412;  72-213:  7.'t- 
38:  «O-I.)0;  »1-;ISU:  na-;;ii(i. 
'K4;  M4-:30;  ««-3n7;  91-;MB. 

Mlxr,  12-:iT0:  lH-07;  17-300:  2«- 
49.  niM:  22-104:  23-312:  24- 
5KT:  28-.-iUS;  20-7'jn:  2n-.-.;!2: 
33-75H;  34-.'i0.  388:  38-IU2. 

N,  ¥.  alipp.  A-349:  1B-5.M:  2N- 
S71:  33-50;  48-84:  47-717;  4»*- 
220,  80H:  BO-l(Wti;  82-1(124;  H.1- 
881;  8t(-1028;  88-8.1,  3Ul>;  01- 
581.  070;  02-244;  03-042.  078; 
04-301,  740:  fl5-37a.  Til:  Wt- 
542.  812:  73-641:  76-191,  3n; 
KU-552:  S1-S81.  4.-.2.  1052;  H3- 
780;   86-S4a 

8t.  Kep-r.  12-607;  1B-1.<»:  2»- 
366;    28-446:    34-631;    39-981; 


*l-6T7:  45.a71;  44-232:  I14.W1; 
•7-247. 
C'lv.     Proc.     10-180,     236;     13-90: 


Habd.  1. 

N.  Y.  M-420:  OJ-220:  S2-271: 
S4-272:  »S-552;  lltt-2j8:  ta«- 
293:  131-72:  132-472:  14S-J47: 
144-44:   IBS- 171. 

Hud,  32-32:  33-46ri;  S7-3S7:  4-1- 
10:  RO-58fl;  SS-22a:  SS-77: 
67-142;    T2-4a3:   81-420. 

App.     Dlv.    .■W-477:    3S-—      "" 


Mlat. 


TS-40:     TO-r.lfl. 


,    223: 


;    21- 


1ft-48lt; 


713:  aT-147:  33-428. 

>-.    Y.    Bupp.    31-7:   62-387;    M- 

428;  tt4-15e:  76-«00. 
St.  RppT.  14-07;   lT-1)  _. 

311-278;     3»-477;     30-171 

289;  53-438, 
riv.  Vrae.  4-3fl";  S-120.  130:   IB- 

.W,  230. 
Abb.  N.  r.  1B-177. 
V.  Y.  Ann.  Can.  B-238. 
Sabd.  2. 

\.  Y,  SU-II;  »«i-10;  H4-272:  «»- 

EOS;  104-im 

-        44-343- 

D3-343:     72- 

:!13;    H4-KW. 
Ml«c.  7-152;  14-JS.l;  lfl-341;  17- 


42-2W;     (Ml-240;     H5-41 


»Z-n101. 

App.    Dlv.    HI 
Misc.  12-57;  1 


4i»;  ao-en. 


I-UIN;    42-ttft4:    -III- 


153-4172;  ISO-TA 


MllP.    1»-222;    12-1|)N;   21-71' 
N.     Y,     Supi).    2M-H1IH);    30-1IJ 
48-140:  7ft-20S. 

St.   Rfp-T.   12-507:   ss-XM:  '• 
a,™;  ns-182. 

civ.  Proc.  10-84. 


Hun.  4»-4ffT. 

MIrr.   1S-4I:  23-247: 

X.  Y.  Snpp.  29-6B. 


13-107. 

09-574. 

niT.  2«t-2 

99-122. 


a.. 


500. 

Hun.  41-278. 
App,   Dir.  14-^ 
Mt»<-.  S-l.Vl. 


n-3n*-  l*-33:;;  le- 
B-3.  !«.  40it.  4f ; 
Mil:  2S-1)>.  IS,  ill: 
•ITm;  33-12.'>:  «- 
-320:     37-352;    S>- 


33-332,     414: 


SO-.-iOO:      Bl-is:>: 

53-N2«:  ll«-2W:  57-1,-Jl:  »■ 
826;  4in-132.  728:  71-144;  T«. 
402;  T»-.112;  flO-.'u2.   flli 


Kilpp.   Bl-13.">;   Sa-.<12;  •*■ 


,  Proc  23-187. 
I>.  N.  C.  Sl-5*. 
r.  Ann.  Cm.  I-T». 


N.  Y.  Add.  Crs.  2-281. 
Bll. 

N.  Y.  13S-4S& 
Hod,  26-377:  63-191. 
App.    DU.  40-mi:  WfSCO. 
Mine.  lB-121, 
s".    Y.  8upp.   ««-5T2;  «K-ffifi. 


Week,  Dig.  1S-2IS. 
B14. 

N.   T.   168-211). 

App'  DIt.  21-7:  32-476:  W 
MUc.  S-224:  11-8B;  lB-4fll. 
N.  Y.  Hllpn.  2ft-5«4:  32-814:  33- 

1047:   ■17-204:  4H-3n:  HO-OTB. 
St.    BepT.  4-127. 
CiT.  Prop.  lO-eS.  315. 
flow.  S4-211:  AO^^S. 
BIS. 

N.   Y.   l«e-207. 
Hun.  8»-370. 
N.    T.   Supp.    M-I122. 
Cir.    Proc  1-204. 

N.    Y.  ISB-mO:  1«»-21B. 

Hun.  TS-SO;  74-434;  78-389:  ««- 

«5. 
App.  Dlv.  IB-470;  31-«)7:  T1-.17: 


I-1R2. 


N.  T.  8npp.  a»-770:  44-488:  •4. 

0S:  73-S78;  N8-7ne:  H4-310. 
Olr.    Prop.  1»-«1.  88. 
Abb.   N.  C.  21-63. 
How.  92-353.  „ 

>.    Y.  Add.  0««.  4-219:  7-288. 


Bud.     31-340:     2A-M1:     77-428: 

W<-SS4. 
N.   Y.  Supp.  34-891, 

N.'  Y.  07-370:   18n-433:   170-439. 
Mun.  »a-2t2. 


1~SS:  aa-ilH:  44>-304: 

i   BB-48. 

MlM.  11-218:  13-137;  14-81):  ^f*- 

B24.  eoB:  3».^2e. 
N.   Y.  Bupp.  28-504:  00-8011;  Ul- 

188:  71-929:  82-I0O5. 
N.  Y.  Supp.  00-305, 


Mlac,  30-572. 
Clr.   Prop.   14-«. 
How.  «4-509. 
Law   Bull.   4-18.  • 
21. 

K.  Y.  lBO-40fl:  lSH-458, 
Hun,     30-108:     4S-321:     S»-23«: 

SO-292;  77^27:  7S-07;  70-164: 

8B-84:  ST-a40, 
Apri.    niT.    an-lSfl.    I108:    40-B23: 

-IA-422;  {(8-234:  BB-SS:  Vl-IBO; 

73-300. 
MIk,   »-472;   2«-U»:  37-122:  41- 


N,  Y.  »upp.  BB-lTl):  50-302:  BO- 
niO;  03-422:  OM-SOO;  ^O-m: 
TO-,4S7;  T0.851. 

St.  Eep-r.  S-17S. 


Han.  40-1:  Sl-248:  aB-.t.'>8:  «9- 
456:   78-SO:    82-290:   80-30. 

App.  Dlv,  lO-Sa-i:  20-167:  22- 
546;  23-212:  30-287:  31-.301; 
38-162:  49-422;  90-^,33:  Bl- 
300;  02-421.  433:  06-112:  «0- 
448:  70-114:  80-8:  Bl-143:  84. 
480:  80-92. 

Misc.  7-542;  8-223:  O-390:  11- 
47;   lB-20;   17-33;   10-420;  22- 

100,  538:  26-7n,  eoo:  27-704. 

40-SOQ. 
N.  Y.  Snpp.  48-531.  1(Q4:  B1-96T 
S«-542:    ea-422:    70-1130:    71- 
62;     72-573:    74-1026;     78-782; 


N.  Y.  Ann.  Cm.  B-B2. 
C23. 

N.  Y.   103-242:  131-4B0. 
Hun.  33-238;  OB-37. 

Mliii-.  8-54U:  32-288. 

N.   Y.  Supp.  20-787;  34-78*:  ' 


N,   Y.   llO-loO. 

Hod,  40-307. 

App.  DIt.  84-306. 

Mlsp.  30-202. 

N.  Y.   Supp.  82-642. 

ClT.  IToc.  14-443:  21-28. 

Ahb,  N.  r.   14-3a 


B2B. 

UUD,  38-152:  01-40. 

App.   01 T.  80-562. 

M1»p.    20-.-173;    32-107.    420;    40- 

206. 
X.  v.  Supp.  03-42S:  flO-745;  88- 


Sab«.  I. 

K.  y.   133-27a 
App.  DIT.  47-302. 
Snbd.  3. 

Hun.  a4-*M8:  ST-370:  * 

3Wt;  74-S4T. 
Ann.    niv,   S4-S06. 

IH-H-JH;     26-202: 


N.  V.  ; 


I -275. 


II  pp. 


*T-41M: 

i-iOM:  6B-4n:  »»- 


l-atM:   1l»-a«. 


riT.   Prnr 
Ahb, 


»-TH; 


-T3ft:   24-^2;   3:1- 

407;  nS-lU.  4^7. 
14-443;   19-241. 


..    _.j.  Dl(t.  10-211. 
N.  T.  Ann,  Cas.  T-ST4. 
iraT. 

Hun.  3S-143:  *a-2Il. 
-V.  Y,  Snpp.  48-85fl. 
How.  nT-230. 

x.'  Y.  sa-ano;  74-307. 

Hun.   in-4M;  zn-151. 
App.   DIv.  Ba-4R2. 
MlHc.    30-66. 

N.   Y.    Snpp.   BD-lOlfl;  «S 
Civ.   Prop,  «-117, 


I,  3«-B35. 
"iToc.  6^12. 


.V.   Y.   >(4-4n3:  WT-272:   iaO-2S. 
Hun,  2T--ii:>:  aH-ai5:  40-47;  40- 

:>3:i:      sn-;^;      Wl-UtO:      T1-23U; 

T2-44S:  TB-42S;  HZ-35e. 
App.  1>I'     ~  ■""     '"   "■ 


183.  237. 
•"  -     lO-S: 
30-31 


SO-Zl:     S3-4W>. 


r:  aM-3«2. 


riv.     Pioi'.     14-5T,    ee.     167.    3M. 
274;  Hl-a4.  134.  182;   lW-71,  72. 
74.  207:  21-S9  304:  83-237. 
X.  Y.  Snppr.  50-lSfl. 
(J.  Y.  Ann.  Pus,  «-21.  221. 
■SX. 
y.   Y.  114-S18:  ina-24T. 

lltiD.    4r-2St:    7n-i2s:    ho-^uu: 

«1-1W«. 

:  2n-5:  37-414; 

:     afl-2n8:     34- 

.S'.  V.  »npp.  30-3411:  nS-ln4:>;  SO- 

lons:  WC-1127. 
SI.   UppT.  2.1-,11fi. 

::i3. 

X,  Y.   HI1-.-K4:  133-24«. 
Hun,  in-2)<8:  73-400. 
App.     niv.     III-.'»4:    X4-l.t2.    2-~.7: 
;i7-.->T0;     4Z-^R:     4a-j.-.T;     SM- 


40-107. 
X.   y.   Bnpn.  lt4-r^T;  02fl:  SS-TS 
Iie-19:  04-290:  7S-4A4:  8X-ir>.1 


How.  «-272. 


.  Ann,  Citt.  10-4^1. 
.    76-397.  :m\  M-8S4: 


Mlxi'.   11-139:  80-242:  24-3H>. 
N.  Y.  .lupp.  31-1021:  4B-7M:  46- 

S2M;  84-029. 
riv.  Proc.  7-219;  14-1.3S,  428:  la- 


Hun,  lU-.'i(]D;  HB-WO:  7S-A 


.  7a-184:  74-300;  Tb-WI: 

81-153:  mi-Gio. 
MlBC.   14-3,12;  »7-!Kia:  4I.-350. 
X,   T.  Snpp.  0B-T8:  7B-1034:  76. 

42Sl  77-.-1H7:  83-TeS:  84-704. 


N.  Y.  Sappr.  «a-30a. 
BSO. 

N,  T.  93-513:  14»-47e. 
Hun.  23-50:  25-438:  79-563. 
App,   Dlv.  4-115;   16-82.  «S;   IB- 


Misc.    10-6T8: 


fl.   KepT.  »-84. 
Abb.   X,  r.  Sl-SS. 
How.  «T-«7. 
N.  T.  Ann.  Cas.  I-! 
1^«   Bnll.  4~.-11. 

N.    V.  74-M8. 
Hun.   Zl-.tO^:  OH- 


NOTB8. 

a.        n-is. 


,,.     2T-20:     a2-lTI;     33- 

40.1;     SO-570;     «l-«4;     eT-Wl: 

TO-4121  S2-101. 

Ibc.   «-*30:   I»-1BB:   lT-3.1:  «►- 

142;  aa-aO:  3r-51:  TO-G-L-.;  41- 

312. 

.   V.   Supp.  BO-108;  Ba-WTii  Wl- 


App.   D 
MlRC.  D 


;   XB-13;   S4-093:  - 
Ba-770;  ctw-nii:  ■ 


ClT.   Proc.  14-130.  283: 
HO. 

N.    Y.   141-84. 
Hiin.  70-4S8;  t«-ll. 
App.    DIv.  ST-4GS. 
MUc.   lO-fOt;  »*'3Se. 
flv.  Proc.  lB-36. 


14-1,W 


l-28». 


S4X. 

N.  Y.  ia»-lS8. 

Hun.  44-030:  60-244. 

App.    Dlr.   T-SeO;  11- .    . 

»0-3ao:     »»-374:     41-411;     83- 

827:  7»-Z2;  8B-.580. 
Mlac.   >*-»!i:   )4-lH2:  S3-44; 

2IB:   S7-30;  41-r,r.R. 
N"     V.  Supp.  2»-100fl;  48-7««:  <»- 

5M;     IS«l-480;    SS-822:     06-129; 

TS-lOll:    SB- 114. 
a».  Proc.  14-6;  lO-lBl,  873. 
Abb.   N.  C.  «0-l:  31-254. 
N.  Y.  Ann.  Cui-  l-SS- 


.    l»-«3. 

>i-.>40:  ias-324:  i 


Hun.  3Z-ei2;  7V-4T;  74-270. 

App.  Dlv.  a-n79:  11-100:  lO-iri; 
17-,Vtn;  24-i:t4:  87-2;  2^-172; 
a»-JTri:  33-.Kr4;  41-.170:  4«- 
1H3;  48-4nn:  in-121;  aO-2Nl: 
72-300;  Tr-S44;  82>3.10:  HK- 
S28. 

Mlac.  7-01;  «-4«i;  11-30.1:  >4- 
427:  20-382. 

-N.  Y.  Siiop,  2«-TJ4;  44-801;  4»- 
704:  4»-Xln:  ftO-Nm;  ■V(-724: 
«l-730:  WMITil:  74-flCl;  7»-74. 
406:   S»-31.'>. 

«l.   Rpii'r.  71-Sn. 

(■It.    I'roc-.    14-187.    203;    l»-44«: 


Bud,  17-G04;  lN-34tl. 

App.    Lliv.    aa-47fl;    2S-.-il2;    au- 

nO:    ■m-^aBO.    G40:   03-37B:    7.1- 

23:  76-330:  77-313. 
M1s<-.  2<(-202:  33-4".   103:  34-30. 

naO:    37-307;   3»-:;4T.    54R:   41- 

573. 
N.  Y.  Knpn.  47-1000;  48-30:  Al- 

.~>2e;    66-837;    7O-1094:    75>4«): 

T7-ft-iT:     78-414;    7a-344.     24.-i; 

88-146. 


.   ltt-«i;  24(-442:  36-TO:   09- 


.   10-2S;   14-1*2;   10-4KI;   SM>- 


Bt.  Rrp'r.  BO-.179. 
riv.   Prop.   IS-.-iO,  08.  321:  XI- 
Ahh.  N.  C.  Irt-474. 
N.  Y.  Ann.  Cas.  T-BS. 
S4H. 

X.   r.  S»-110:  80-24. 
Hnn.  «-378:  7-313. 
App.    DlT.    87-223. 
N.    V.    Supp.    84-1009. 
T,  &  C.  l-ftBS:  4-432. 

N.'  T.  R3-640;  67-1:  69-188:  1 
491;  80-406;  lOl-l:  IBI-G 
13B-3n5:  1K9-S0;  171-2SS. 


S'OtES. 

Hun.    ll-SS;   lS-3it4:  aS-G3;  SM- 
App.  DlT.  4-548;  2tt-516;  ZO-437 


N.  Y.  Siipu.  WKIOO:  BS-r.O:  OS 
382:  73-m5:  74-lM;  HO-IX 
287;  84.^72. 

SI.  Bup'r.  2S-.4:  SS-2S:  »K-r>)48. 

ClT.  Proc.  14-320.  352:  l>t-41S. 


.   run.  e-IH,  232. 


N.  T.  Supp.  44-95*, 
flnbd.  X. 

N.  T.  88-143:  4B-34D;  6I-3M: 
B3-260;  im-4r«:  ttH-273:  T«- 
486:  17-421,  586;  ttO-Wi:  »4- 
230:  SS-303:  »«-100:  lOS-CUO; 
13V-S11'  13S-5UT:  ISft-ST: 
lTl-235. 


ST- 


Hun,  10-W7;  14-518:  20-22;  »?■ 
36;  28-3.1B;   30-B;   33-11'     *' 
SOS:  44-3;  Be-344;  ST-U 
558;  Sfl-149;  72-462. 

App.     Ulv.    l«-4n;    ai-2B 
21;  B2-2T7;  87-514:  «H- 

Ultf.    18-130.    .l-'iS:    23-72 


678;  L __., 

X.  Y.  aupp,  4-3;  6-406;  » 
1 5-679 :  44-<Kt4 ;  02-9K8 ; 
721:  73-935. 


_„     _.    ...i    SB-.VK):    a»- 

709:  42-821;  44-188. 
CiT.  Proc.  S-207.  420;  »-223:  14- 

356:  15-16. 
Abh.   N.  C.  16-475:  18-262. 
N.   Y,   SawT,  B2-23e. 

■bd.  3. 

N.  Y,   70-402. 


1:  BR-mO;  97-599;  10- 


I-27II;     1»-3II0.    512:    ZU- 
:  a2-.->24:  2ft-e7a. 
.    Hupp.   4-3:   B-SI)7:     e-197: 


1041:  01-905. 


:.  IU420:  lU-lTO:  12-4:91: 
:  IB-13N;  lH-278. 
C.   20-222:  21-2r>7:  23- 
l-M;  ZB.39fi. 

lOM 


N.  y!  ; 

BKO. 


er.  4».274:  SO-175.  370. 

9.    l-nS:  2-521:   S-177. 
I.  Trii.  io-4ia 

-363:    84-473:    lOS-eeOi 


Mlw.  1«-173:  22-624;  a»-fl7B;  »»- 

N.  T.'  Supp.  77-900. 
St.  Rpp'r.  3-2S9:  4-305;  B-ie2. 
rii-.    Proc.    14-330.  85*.  438. 
N.  Y.  Super.  B2-554. 

N.  Y.  Ann.  c«»,  a-as. 

.SI. 

y.   Y.  flB-n02;  123-510. 

Hiin.  21-431. 

App.   D<T.  88-2. 

N.   Y.   Supp.  R4-4S8.  lOOO 

St.  RepT,   17-66. 

riv.   !•  roe.  14-3.-.4.  438. 


.   y.  Hupp.  2H-.863:  S5-T43. 


.    Y.    Supp.   .S4-100e. 


civ.  True,  7-53. 

How.  R4-305. 

IVPFk.    Dig.   0-185.   570. 

out. 

N.   Y.   74-401;   12(V-364:  13X-5]«. 

Hon,  20-53. 

App.    DIv.  a-»2:  8S-{179. 

Civ.  Proc.  lB-14:  1«>121. 

Abli.  K.  C.  21-257:  22-455. 

Wwk.   DIK.    19-502. 


Hun.  - 
471. 


Mine.  0-438. 

N.  r.  Supp.  60-1047;  88-287. 

SI.  RppT.  4-r.on. 

Ov.    Proc.   ia-224:  S8-S89. 
Ahh    X.  C.  21-321. 

Super.  BV-IST.      i 


.  sao. 

CMv.  Proc.  14-438. 
Abb.   N.  C.   U-S2L 


How.  54^10:  SB-1. 


S.  T.  8npo.  TB-err. 

St.  R^T.  3-413. 

ClT.  Proc.  16-«:  1B-I2i. 

Daly.    T-103. 

Week.  Dig.  te-iX. 
IMS. 

Bun.   14-018;  X3-\tT;   VO-iaT, 

Ajpp.  DlT.  2-388:  ie-4a0:  44-386. 

Ulsc.   S«-S3e:  SR-12I. 
■     N.   T.  Supp,  T4-98S;  7T-I01. 

CIr.   Proc.   14-438;    l»-l:!l. 
ETS. 

a.  Tl.   13X-620. 

Hun.  22-18.  401;  44-4TS;  72-590; 


UlHC.    2S-TSS; 
N.    Y.   eupp. 

843;   Ki-am 

S3-135;   >M-4flS. 
St.    HepT. 


-23;   It2-»«9:   S4- 


S-324; 


.     .  J.    14-350;  1       

N,   T.   Riiper.  B4-1.   120. 
N.  T.  Ado.  Ca>.  4-3le;  «-«5. 
ETS. 

App.   niv.  BH-540. 
Abb.  (N.  8.)  13-148. 

Week.  Dig.  23-83 
RTB. 

N.    Y.    S4.2M;    IH-5«2:    Il'i-SM. 

Hnn,  43-210. 

App.  DIT.  6Z-2g2, 

N.  Y.   9opp.  TO-lllT. 

Cir.  Proc.  11-38. 
■nbd.  I. 

Hun.  21-433. 
Snbil.  a. 

N.    Y.   4S-143:    SO-202;    18S-451. 

Hqd.  RS-3T8. 

App.   DlT.  3-272. 
Snbd.  3. 

N.  Y.  118-lHT;  122-554. 

App.    Dlv.   T»-420. 

Huo.  44-478. 

App.   DiT.  T»-4ZT. 

St.   Hep'r.  B-324, 

CW.  Proc.  1V>40B;  12-24R. 


Abb,  N.  C.  l»-5a 
N.  Y.  Add.   Cm.  T-Ml 
B7«. 


How.  ei-39«. 


App.  DIt,  7».11T. 


Br.   BepT.  5-390. 


Ilow.  BS-204. 


ClT.  Proc.  1«-35S. 
mild.  2. 

Hno.  1T-23Z. 
MlBP.  17-3-lT. 
•08. 
X.  Y.  WS^ll. 


rir.   Proe.  T-209. 
How.  BT-178. 
Dal}-.  11-301, 


How.  N.  8.  1-50T. 
tubd.  2. 

N.  Y.  Bl-OI. 


Mlxr.  2Z-SB4. 

N.  Y.  Tlf-a^. 
Hud.  lB-165. 
N.  Y.  Supp,  30 
St.   BepT.  "■   ' 


Clr. 


^...    Prop.    14-377;    je-184;    21- 

52.  isa. 

N.'    Y.    90-!»:    09-3BS:    lS«-232: 

14S-52S. 

Hun.  4»-l9:   7R-infl. 

.\rn  DIv.  8-124:  20-144:  SA-SIS. 
34-M3:  4O-40fl;  44-"i81 :  4B- 
(123;  Bl-.->3fi:  02-517:  «e-52fl: 
82-642. 

MlBP.  «-300:  12-377:  1«^I0:  20- 
leS:  2e-6B;  aT-B21;  S9-Z0,  2S5. 

\.  T.  Rupp.  2S-737:  44-l(m:  •*»- 
nn4.  10S8:  B1-*2T:  54-aaT:  ««- 
SOii:  02-750:  tt4-»*rifl:  71-S4:  T»- 
.Iflft.  .170:  TB-107fl:  78-763:  81- 
503:  S«-10fla. 


Civ,   ITi 


t-10«. 


Apr.    DIv.   40-406;    44-581;    1 

309:   0»-!;20:   R2-04Z. 
Mfsc.   4-.t24;  7-120;   12-377;   ! 

465, 
X.  Y.  Bupp.  48-778;  eO-m2:  ■ 

S71;  Bi-ans, 

«t.     R.-p-r.    37-304;    4S-(<14:    ■ 
riv.  Pruc.  lH-108. 


mHC.  20-174 

N.   Y.   Supp.  SO-IU.  757:  «4- 

8t.     Rtp-r.     20-24;     40-156: 

000. 
ClT,   Proc.   7-188;  26-230. 
N.  Y.   Super.  Sl-249. 
How.   N.  S.  1-4B7. 
8>bd.  2. 

N.  Y.  B2-654;  87-14. 
Hud,  38-547:  04-191. 
St.   Rep'r.  40-150. 
ClT.  Proc.  18-451. 


Y.  12»-4<a:  144.3Sa 
la.  46-607:  74.185,  tM. 
ip.    DIv.    34-150. 


N.  y.  132-4U3. 
Hud,  23-301:27-548. 
App.  Dlr.  ««-.-i5S. 
N.   T.  Supp.  74-241. 
CIt.  Proc.  IB-Ioa. 
•07. 
Hun,  4»-10. 

App.  DIv.  JM-247:  44»-40a. 
N.  Y.  Snpp.  IM-K97. 
CIt.  Proc.  lB-106. 


App.  DIv.  48-412, 

MlBf.  28-6ia. 

N,  Y,  8opp.  03-184. 


K.    Y,   O7-550:  lBO-637. 

Hnn.  22-465. 

App.  DIv.  20-355:  S1-300. 


How,  4B-4Be. 
Barb,  1-447. 
raige.  1-574. 


Woek,  IIU,  2a-44S. 
110. 
Misc.  10-61S. 


ipp.  DIv.  0-2371  : 


'.  20-174. 
(.   Sapp.   09-183. 
Proc.    IK-SaO:   19-413. 


N.     Y.    0O-2S2;     7J-106;    Ta-300; 

T»^T5;  Ttt-lW.  800. 
Hun.   TO-11. 


App.  DIt.  «B-24&. 

MIbc.   il'lSS. 

N,    Y.    Supii,   72-5T8. 


Hon.  38-2S1. 

App.   DIt.  3tt-S5S:  «e-E2T. 

N.  Y.  aupp.  si-ei3i  Ts-aee. 


Hun,   SS-ISO:  34-M9. 
App.   Div.   12-133. 
VFeek.   Dig.  8-462, 


UuD.  31-aiD;  82-201, 
App.   DIt,   33-G20. 

nine,  ta-aai. 

X.    V.    Supp.   60-3Sa 
Abb.  N,  C.  15-52. 

How.  OB-sze. 


S.     T.    8»-46T;    lttl-5:    lOS-277; 

llS-4e4:  14X-62S;  1S»-TT. 
Hod.    S1-59u:    37-235,    26S;    44- 

72:  B3-3S;  7S-247:  T8-145. 
App.  DIt.  1-404:  l3-2£i:  14->4«T: 

V7-B2:    44-3ir>;    4«-2:    93-539; 

•0-7S:  •T-648:  Tfl-llS. 
Wise.  lS-37;  10-100:  20-132:  2K- 

331:    32-14.    280:    SS-T21:    »((- 

SIO. 
N.    Y.    Bupp.   4-SlO:   WO-721:   «B- 

3M.   974;  e»-110;  BO-flSO. 
St.  Rep T.  1-729;  28-4. 
Civ.    Proc,    14-328.    401;    lB-311; 

Sl-143,   14Ti  25-30S. 
Bow.   ««-221. 
S.   T.  Add.  Cat.  2-358, 


;  30-326. 
Dlv.  40-« 
.   IO-34a 


CIr.     Proc.     4-S54;    «-81;     9-aKi: 

12-326. 
Abb.  N.  C.  1MK>29;  SO-182. 
SBbd.2. 

N.   Y.  14T-10O. 

Hud,     3S-47T:     00-387;     60-1,19; 

68-118. 
St.  Rea'T.  01-8fll. 
CIt.   Proc.   18-6.-1. 
How.   N.  a,  3-173. 
Sabd.  8. 

Hun.     20-3fl«:     a»-325:     4T-238; 

06-387. 
Ulte.   14-422. 
N.  Y.  Supp.  e»-08l. 
81.  Rep'r,  14-259;  46-893. 
CIt.   Proc.  9-^j. 
N.  Y.  Add.  Csb,  2.8TT;  4-244.  34S. 
036. 

N.  y.  TS-SSS;  128-801;  138>«54, 

142-215;       147-].»:      148-2D2; 

1SO-TB:    lS4-t>ei. 
Hun,  28-20,  470;  2T-517;  28-22; 

38-200:     4T-,1<<1;     51-438:     03- 

30;  00-311:  a2-,'iO:  74-413:  TO-  . 

5«S;  T7-313:  TO-140. 
App.    DIt,   9-319:   O-SSTi;   16-023: 

lT-228:    3&-n08:    48-2:    00-76; 

02-182.     262;     07-546;     08-100; 

TO-47;    77-201:   87-86:   88-152. 
MIk.  12-198:  13-85;  10-816:  17- 

735:     18-639:     1S-8T0:     24-684: 

25-132.     «6T:     20-152:     29-108: 

80-208:   S2-ie,   2TB:  38-612 
N.    T.    Supp.   e-802;   82-248,    8«2: 

36-385;     4T-01:     60-132;     03- 

1084:    84-924;    80-202:    03-447: 

00-llK:     «»-680:      71-14;      73- 

1019;   77-969:  TS-1040,   1078. 
Bt.     Rep'r.     14-374:    60-820:    01- 

S19. 
CIt.    Proc.    18-311;    21-121.    131, 

136.  321.  350. 
Abb.  N.  C,  31-202. 
How.  OA-221. 

N.  Y,  Ann.  Coa.  2-162.  359. 
Oubd.  1. 

N.     Y.    NT-141;    l«l-a;    113-S42: 

lia-4U4;     lift- 162.     64j:     139- 

603:   143-824:   144-640. 
Hud,  20-310:  27-244;  30-37.  248: 

33-485:     aB-307.     543;     38-210: 

41-81:   44-72;   Bl-207:  «0-438; 

67-204;   81-564. 
■    p.  DIv.  27-02:  30-361:  +4-315: 

40-5;  53-2(H. 
Mlse,     11-293;     21-107:     24-514; 

20-384;  31-51;  34-3S5, 
N.  Y.  Supp.  17-184:   18-S08;  22. 

8T2:    24-641;     30-523:    66-074: 

69-871. 
St.    Rep'r.    12-671;    10-880:    23- 

201:   28-4:   42-214:  46-31;  40- 

708;  01-828. 
Civ.  Prop.  4-394;  T-148.  288,  412: 


1 


'-lii 


N.     y.    08-3TO:    8T-5fl;    104-2B7; 

lie-SSe:  HT-2eO:  »B»-77. 
Han.  30-390;  41-63:  BO-3:S2:  K3- 

815;    BO-88.    338;    e«-44S;    85- 

802:     8S-308;     T8-337;     T8-123; 

H4-117:  S8-373. 
App.    DlT.     I3-2SS:     ltft-!>oe;    44. 

313:  TO- 118. 
MIkc  13-Su;  1B-41S;  lT-242;  43- 


R«p'r.    3B-M8;    87  30! 
S3;  48-925;   53-351. 
.   Proc.  4-B20;  11-41:  1 


.  N,  S.  1-2B9. 


N.  T.  i 
887. 

K.  Y.  »l-80l 


Misc.  lS-8.1;  1B-4I1;  

329:  S3-ST8:  87-425. 
N.  Y.  Rddd.  88-138:  8»-Bnn:  02- 

«B;     W-754:     78-780:     7T-BSB; 

80-772. 
riv.  Prac.  31-293. 
N,   Y,   Ann.   Cib.  2-415, 


App.  DIv.  a«-2eT:  43-145:  NA.52. 

miK.  11-238:  38-511:  st-hq. 

N.  Y.  Silpp.  4-907:  81-68:  Ttt-OTS; 

NO.1S0. 
N.   V.  SnpiT.  4B-aifl. 


1-10;   4«-2:    KO-ISS: 

;   i2-r,a4.   mr,:   is- 


1»-2S4;   aa- 


Clv.  Proc.  18-321. 
Abb.  N.  C.  81-48. 
N.  Y.  Ann.  C««.  3-J 


Ipn^  DlT.    19-234;     3S-.->70; 
~.  V.'  Supp.  68-8. 


047, 

N.  T.  93^02. 
App.  Dlv.  19-2M. 
Mlec.   3«-35S. 
Abb.  X.  C.  13-173. 


API 


Mise.  is-sni. 

N.  Y.  Sapp.  44-1028;  NO-UB. 
N.  Y.  Super.  80-147. 
N.  Y.  Ado.  Crh.  4-337;  S-tflBL 
S40. 

N.     X.    tlS-atu:     llO-lffT:     !»«• 
888. 

Hun.  lo-ser. 

a™.     DIt.     lS-394;    77-424:    K7- 

Mlsc.   13-490:  88.185.  MB. 

X.  Y.  Supp.  16-180;  3(^-147:  38- 

971:  7B-827;  SO-42S;  83-1041 
Al)lj,  N~,  r.  31-245. 
How.  .\.  8.  3-302. 
N.    Y.    Ann,    Cb»,    4-aOO.  332.  S4S. 

348:  »-U2.   179. 
Snbd.  1. 

V.  Y.  108-196. 

Hun.  81-T8;  88-30;  BS-oSO:   «•- 

198;  79-148. 
App.  Dlv.  08-189.  . 
Ulsc.  S4-ei2. 
N.  Y,  Supp.  B8-SH1. 
8t.    Hep'r.  SS-680. 
CK.  Proc.  4-193. 
Abb.  N.  C.  13-174. 

N.     V.     4S-3T9:    78-131:    KS-343: 
eO-lSO;  110-83:  110-23);  117- 


_„.  1^-637:  108-195. 
UD,  38-riT7:  8M-1I3:  XB-241:  3»> 
.%;  44-02,  370:  48-217;  e8-3M 
pp.  lilv.  l»-228:  33-r.02:  81- 
240;  47-18;  78-005;  01-111. 


Mlio 


-SBO; 


1028:    48- 

71,  397:  Bi-1034:  sa-ats. 

at.  Rrp'P.  83-267. 
riv.   Proc.  8-1S7;  12-2S3. 
Ahb.  N.  C.  18-277. 
Sufad.  3. 

",   Y.  BO-SO:  86-52;  «1-5S3:  ••- 
rAtt:  fKt-StU  S4-1:  fiS-ZW;  «8- 
592:     118-256:    110-492:     180. 
»DS4 


Hnu.  ae-SeS;  1UU139:  80-36:  44- 
Avp.    I>It.    10-^8:    ie-22fl;    83- 


4«-7i:  Bi-TSS:  oo-Tea.  to3:  t 

10B4. 
St.  Bep'r.  !»-«»:  87-83;  4 
CIt.  Pn>c.  B-UW;  lS-102. 
Alib.  N.  C.  XTSK. 
N.  Y.  Add.  Cbb.  B-ISC, 


1.  N.  C.  2a-13. 


S.   V.  SnM.  SS-MO:  BO-C32:  «»- 


B4;  72-1 


a/ 


BO-1030. 


..  i^^SS:  BT-614;  72- 


Hnn.  as-STT. 

App.     DIv.    27-368;    40-139;    47- 

23S;  as-2£lj  8I-1S1. 
N.   T.  8upn.      ■ 

T29;  80-U_.. 
How.  8K-518. 

Week.    Dig.    13-264.   45S;   17-402. 
852. 

N.    Y.   1M>-434. 

How.  SO-30:  38-367. 

N.  Y.  BO-80;  K»-33:  BO-187;  118- 

487;   134-530. 
Hud.     a»-Z4Z:     S1-2G7;     S3-]3a; 

OB-W.  RH.170. 
App.  Uli.  4S-521. 
mW.  12-A22;  17-65;  lH-3a2;  SO- 

00. 
N,  T.  Sopp.  0O-1B7;  S5-1M1. 
81.  KepT.  47-645. 
CiT.    Proc.  5-180:  B-I71;   1B-2Z3. 
Abb,   N.  C.  lW-276:  31-48. 
D»lT.  12-5. 

K.  i.  ■-- 
Sabd.  2. 

N.   r.   14(*-2J9. 

Hun.  a2-12il;  »1-50T. 

App.     DIr.    3S-Z30:    43-470;    B3. 

308 ;   K7-37. 
"    "    Siipp.  3B-«ra;  B8-4ee:  «B- 


I.   CsB.  4-34& 


13S. 


epT.  4 
N.  C.  ! 


X.  Y.  Supp.  77-1018. 
tlT.   Proc.  10-S48. 
157. 
Hun.  SI-2.'»1. 
App.    DlT.   81-586. 
Mhc.  37-683;  SB-663. 

N.  Y.  8app.  so-em:  si-im. 

An  p.  DIt.  44-'2.'ia. 
Mlic.  18-37;  27-688;  30-603. 
N.  Y.  9upp.  ■0-149:  «0-Ti3«. 
Ht,    HepT.   aI-S36. 
WO. 
N.  Y.  Supp.  80-319. 

App.  DLv.  40-141. 
S74. 
App.  Dlv.   12-323. 

N,'  Y. 

14H.282. 


.    NB..143:    110-83; 


HUL. 

App.  DiT.  ' 


87-87:  91-110. 
Misc.   28-«n;   »X-90. 
X.  Y.   Hupp,  ao-557;  35-S 

861;  aa-7!i3;  S8-1M1. 

X.'  Y.  110-83. 

HllD.  84-91;  88-170. 

N.    V.   Supp.   3B-B53. 
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App.  DIt.  2H-34T.  %1:  82-4711. 
MlBC.   ]:«-iri2:   lT-218. 
N,  T.  Hupp.  3-S7. 
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ie-321  18-S81.  602:  l»-408: 
22-349:  23-174;  24-525:  20- 
4S0;  28-242;  SO-284:  31-453. 
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:^-450;   30-S1.   381;   41-4:   44- 
257;    82-237;    72-103;    73-558; 
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Cfv.   Proo.   lS-30. 

Snbd.  1. 

Hun.  6a-3.-,l, 

2374. 

N.  Y.  »upp.  B-364. 

N,     Y.    (W>,228:    Ba-fl77:    62-392; 

Snbd.  3. 

71-20S;  Ui-MH.    10O-48T. 

-     Hun.  112-351. 

HiiQ.   82-57S:   74-07. 

X.  Y.   Supp.  B-3ei. 

ifi^.  'sslssa,"'^''' 

N    Y    nn-ssi:  «s-is3. 

N.   Y.   Siipp,  ttS-Vm-.  78-82. 

Hun.  51-SOO. 

App.   I>lv.  37-4(». 

Civ.   Prop,  B-2H1. 

Hf.    H..p'r.   21-664. 

Hue.  30-32:  32-217:  84-342. 

M>oH.  DlK.  10-84T. 

riT.   Proc.  B-285. 

ilnhd.  X. 

°X,  Y.  ■»a-27, 

nun.  »a-217. 

nV.  riw.  »^238. 
23»1. 

App.niv.' 27-406. 

X.   Y.   Supp.   BO-278. 
W-tvk.  Vlg.  10-347. 

App.Dtv.  3S-57B." 

2393. 

Him.    Sl-tST,  .„ 

St.   RppT.  48-5r>. 

Abb.  N.  C.  2»-lS2. 
2304. 

X.   Y.   l«ft>497. 

afSfcsr^ 

2n9S. 

MtHc.  a«.2H.. 

N.   V,   »upp.  «Z-10Sai  7S-82. 

23U6. 

X.  V.  OB-ISS. 

237«.  '" 

X.   Y.   72-53*. 

2377.  ' 

2,-HW. 

X,    Y.   18O-40S, 

X.   Y.  T2-53*. 

2.17H. 

240O. 

N.   Y.   I(Ut-40S, 

X.    Y.   OS-IM:   73.SS4. 

KITH. 

Hun.  8K-4S3. 

N-  V   ie»-4»e. 

N.   Y.  Supp.  82-890. 

3X*0. 

2401. 

.\.   Y.   10&-498. 

ll.,v.  0-498,                _^,, 

Weei.    Dig.    10-13. 

App.   DIv.  4«-210. 
Ull. 

Hud.    83>«T3. 
3413. 

II  un.   R3-JT4. 
3414. 

UiiD.  B^3T4. 


.„„ , ;    14- 

XiO:  23-283;   3fl-S7«:  S7-318. 
N.   Y.    Snpp.  48-200;  «S-103. 
CK.    Proc.   1S-S15. 
N.  V.  Ann.  COB.  »-124. 

X.  *y.  101-511:  174-252. 
34X1. 
N.  Y.  18a-218:  160-14;  174-253, 
Hud.  (11-146. 
\m.  I'lv.   1-1®.  _375._ 


N.  Y. 


I.  Cub.  !*-123. 


.  Y'.  1T4-252. 
». 

,   Y.  14S-263:  lT4-2.'.3. 


I-1B8;  TO-51. 
.   151-SlI. 


Ani>.  DfT.  : 
3432. 

N.     '. 

II  ua. 

xa-91: 
N.  y.  Sill 

IBS. 
St  RepT. 


;    iaa-212i     ISS- 


I4T;     a2-l8C; 
II:    39-270. 
:  TS-BO:   T8- 


___,     _._.     18-323, 

;    10-13.   40.1. 

;.   Hte.    I8-3S5;   22-2. 

9nb«.  1. 

N.  Y.   12B-74Q. 

Hud.    lW-10:    44I-«2u;    OS-IDS. 
App.    Dlv.   »1-20T. 
Smbd.  It. 

Sutld.'  3. 

34-272:  03-105. 
Z433. 

N.  Y.  Ctt-OC. 

Hud,  ST-24B:  40-TT:  48-78:  Sl- 

ST:  tw-311:  «s-.'<as. 

App.    Dii.  9-32:  12-120;   17-582: 

2s-iou:  34-102:  Re-4. 

Ml«t>.    11-303:   21-373:   23-fll. 
N.  Y.   "  " 


423. 


St.     I 


Apn.'   "iiii"  i-ieo.    376;  

14-3W;  31-42,  48:  SW-.-.77:  02- 
UMi  87-518:  78-504:  T»-I3n. 

MlBP.   30-211:  34-S3S. 

N.   Y.  Snpp.  7»-HBT;  SO-33S. 

N.    Y.   12S-550. 
2428. 

App.    DiT.   30-579. 
24X0. 

Hnn.   »4-3eO. 

Hiin.  m--~ 
App.    DlT 

App.'n"  it^ib:   23-294;  3»-n78. 
»42&. 

X     y.  73-r.71;  T4-456. 
Hnn.  H1-H6. 
App.     nir.     3-.VIfl; 

«00:  31-40,  4o;  SC 
UlHO.   14-1B4. 


N.  Y 
obd.  1. 

Haa.  OK-;^. 

Mlso.   17-147 
St.  Rep'r,  :k 


;    »7- 


r.    IH-lRl:  30.1R2,    401. 
per.  BO-70. 
in.  Cnc.  1-401. 


r.  Add.  Cns.  8-196. 

,  2. 

I.  40-323:  «0-ae2;  88-300. 

V.   Siipp.   33-132. 

Rep'r.   3»*-«M. 


Abb.  N.  I.'. 
2434. 

N.   Y.   132- 
Hon.   23-72 


4-^5; 

.80:  B7-51S. 


■-7.1:  41-382;  40- 
■;  7B-270:  8.1-407: 


N,  yl  Add.  Caa.  »-I24. 


■.  l»-4<>3. 
128-200:    140-447; 


XOTBS. 

N.  Y.  8 

253; 


J''r.ic.    IIKT.   210. 

N.  r,  ia-3oe. 

.    Su|>('i.   SS-IISG. 


•IH.    HI2.    (M8: 

:  08-r.27:  rr- 


I.  1-2-.;  7-28J. 


Hkw.  ihi-ij::. 
24»M. 

Ilnil.  IW-O^S. 
U441. 

N.    V.    HMt-llM. 

Ilun.  4«-H2:t. 

A|i^.    I>lv.     KS-24;    ^ 


riv.  I'lVH'.  lu-i-tH. 

N,     V.     Add.    Cbk.     1--^'>;    B-3MI, 
2442. 

HDD.  Nii-nis. 

Alll).   Illv.  I»»-2BT. 
m1:<i-.   16-6tU:  a»-2T:i. 

Vi-n-k.  niK.  2n-2ii. 
244R. 


I  111 


.   I'r.ic.    II-M5. 
•V.  \.  a.  »-4110. 

V.  siir.i>.  :(:i-i,Ti 


Itl'uT.  4-07. 

.   N.  f.  lH-310. 

■    ■  I-I4>»,  !-■«:  ♦ 

.'DU-   IT-Ofl;  KWSia. 

■.  Y.  Super.  48-02. 


O-401. 


App.   DIv.  Ot-tn. 


K.    Y. 

N.  Y.  140-i4T. 
8nbd.  2. 

^^:  ""  '-=»■ 

App.  niv.  H4-ie9. 

M.  Y.  Slipp.  H8-.-KH(:  M4i«16. 
S4&S. 

Han.  3*«-l<2. 

Civ.    Pr.«-.  H-aHT:    10-139. 

Hnu,    n»-]«:   STrTO. 
24  ([7. 

Hnn.    22':>Tn:     24-353:      S4-U8: 

Apn.    IMv.  n-ni;  41-40I;  »1-2R7. 

X.   Y.   aupp.  34-»TS;  7«-n2T;  «•- 

838. 
81.   ItepT.  12-4!i3. 
24RS. 

N.   Y.    «a..-S3;    I40.44T:    144-ffil; 

140-300. 
Hun.     24-3.VI:    R.V24U:     IftS^: 

4*i-fr£i:  3B-r>«X. 
Apii.     IHv.    21-lja;    SX.23:     «3- 


a»-Bos. 

N.  Y.  Siipp.  a4-«»;  31- 
1B2:  4T-«i:i:  KO-«Wi 
ti4-')IW:     IMU4:n;     fa-2- 

WO:  H4-a7«.  *B.     ■ 


;    fi-343:    lft-t4n. 


Hnn.  (io-wn. 
MtiiP.   2T-«fi3. 


Ht.  Bep' 

CfT.  rn 

SBhd.  a. 


,  ..   RW-«T8. 

.  a«-«M. 

■.    12-162. 


-oonlc 


App.   DIt.  ai-lT2. 
St.    Rep'r,   »S-«M. 

■■h(t.  a. 

at.  Hii.r,  ue-oa 

civ.  Proc.  JS-358. 
S4wkU. 

Hun.  87-242. 

App.  DtT.  ei-aer, 

N.  ^.   »u|ip.  S3-132. 

Hq'd.  43-883:  01-38. 
How.  <I7-5I4. 
How.   N.  S.  a-«8. 


Hnn,  84-138. 
24U3, 

X.   Y.   I40.44T. 
■[■in.  4T-;aO:  «O-480. 


MIbo.  «-4US:  17-148;  19-484:  SO- 
14:  22-649. 

N.  r.  .Siipp.  3I»-20B;  41-225,  401: 
44-603;  4R.S<I0:  47-4IKf:  00- 
171:  «a-^l27;   7H-540:   7»-122. 

Civ.    IToc.   33-10S. 

N.  Y,  Amu  Cm.  1-155;  7-K& 
S404. 

X.   T.  77-Ba. 

Apg^  DIv.   S4-412:    83-406:    81- 

UlBC.'27-lM.  S26. 

N.   T.   Supp.   62-747;   T»-Jffl;  82- 

CIf.  Proc.   15-344. 

"■     -"     "      er.  B7-50e, 

.  14-822. 
How.   <IO.t81. 
Week.   Dig.  14-181. 

24«a. 

U[w.    13-Sl:   20-519. 
Wpfk.  Dig.    10-444. 


N.  T.  31-631;  40-3A3;  43-30C: 
Bl-1-4;  TH-aW;  7T-58:  H7- 
IW:  »»-.17£:  1«B-1;  117-.W1; 
124-330:  12»-ri66:  147-«y<; 
IRH-tM:       1B4-44T:      1B7-306; 

Hun,      10^71:      34-157;      3B-240: 

37-631:   40-QT;  42-S4:   <IT-150; 

T4-3r7:   ST-e«. 
App.     nir.     T-530:    aS-106:    34- 

242:    4»-5R2;     B3-427:     »4-!>03: 

eO-t»:  Rl-424:  Kt-4fm 

Minr.  aK-i3:(;  an-ise. 

N-  Y.  Sopp.  «-227;  l»-562;  30- 
381;    IM-4S6:    65-1081:    «B-34; 


T^1045;     T4-5KS:    81-50:    «2- 

Bt.    lionr.    !*U.S0o;    27-"'J4:    61- 
T13:  03-460 


1K-3Z4.  SU-lil7. 
Abb.  N.  V.  ltt-a«. 
Duly,  10-3I8. 
"--    4-367. 


<t-31»:    H-338:    11-87; 


I.  Caa.  4 -381. 


1'om.oU, 
N.  Y.  Am 
Snbd.  1. 
N.   Y,  04-31. 

App,    DIv.    ZO-44I:    34-242; 
81.   KppT.  5-817. 

•■       la-iaa 


Rft-328:     106-5: 


Sobd.  2. 

N.     Y.    »*6-24 

100-183. 
App.    I>lv.   DO-48. 

N.   Y.  4<>-.TS3:  117-302;   124-336: 

153-40S;    1S7-.^01;    180-18.1, 
Hud.     87-631;     T8-4B4;     02-213, 

605. 


App. 

Dlv.    34-242;    4B-n82; 

BB- 

50; 

e«-60. 

MIse 

1«-510:  aS-130;  30-128. 

Siipp.  e-227:  »e-io(M) 

72- 

104B:  T4-.'i8.%:  WI-.171. 

8L   KPIiT.   27-M. 

Cl». 

Proc.   J  1-3.11:  80-108. 

Abb. 

N.  r.  2T-ac, 

I>Bly 

10-318. 

Snbd. 

N.  y 

1BT-300. 
2tt-1B.S. 

N.    Y 

Supii.   IWJ-1067. 

■rop.  »-346:   lT-886. 

Snbd. 

N.  Y 

App. 

DN.  84-242. 

N.  Y 

Slipp.  64-426, 

anbd. 

N.  Y 

1,14-443. 

A  up. 

Dlv.  H-5.  56. 

2471. 

App. 
N.  Y 

niv.  7-rv14:  B»-2fi1;  HS 

-41Xi; 

m>p.  00-253. 

Z471II. 

N.  r 

^'^^ 

Dlv.    13-572:    33-406: 
Tl-422:   »K-4.^". 

«T- 

Misc. 

M:t-7.-.2l     a4-27ft:     36-21^. 
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87-.'«>0:    H»-13)i:  41-1 

K.  Y 

«1.HI.  6.1-171;  70--44 
T3-fiKI;  Tn-TIM:  KI-27 

ri- 

24'72.' 

N.    T 

T2-3I7;     W-306:    Sn-479: 

-141:      137-408-       144 

287; 

1.12-r-W:  lK»-m, 

Hnn, 

:i2-177;      SIMT:      41 

1«S: 

R4-3m. 

App. 

Dlv.    aa-218;   81-178; 

40- 

1:  «S-493:  T3-1 


lllHi-. 


.4,171. 

N.   y.   Siipp.   10-304:  44-729;  Tft- 
355;  )«0-7t«:  t*4-329:  «l-S30. 

SI.    Hpp-r.   as-Ktt:   3a-29a. 

Civ.   rroc.   J»-Ste, 

Abb.   N.   r.  ao-.mi;  se-477. 

Dem.  tt-n.   123.   18!;  «-ll. 

f'ounoly.  2-367. 

N.   Y.   Ann,   Cub.    1-306. 
Ssbd.  1. 

Hun.  36-2111;  SO-240. 

Civ.   Proo.    ia-40. 

Abb.   N.   C.   IV-244:  ie-40. 
.    I>em.  0-402. 
anhd.  ss. 

App.    DIv.   »40-522. 

Hun.   T8-37a 

MLnr.  e-lTS. 

Week.    Dig.   a»-5. 


Siibd.  8. 

N.     Y.     24-337: 
117-476;      121 


91-4S9:     02-70; 


S.   y.  O1-430:  llT-478:  12S.378: 

ln2-5]3. 
Hun,   43-33S. 

A_pp.  DIv.  T»-ll;  M»-4K7;  MU14a. 
Mine  «--,7fl;  17-4W;  22-S91.  499: 

3»-fll2. 
N.  Y.  Bupp.  sa-nB7. 

N.   Y.   ia«-3T8. 
lliin.  33  — - 
Snbd.  d. 


-511. 


llT-47 


1112-513. 


St.     HepT.    3T-43S:    3O-303:    Bl- 

061. 
riv.   Prcic.  8-l.-jfl. 
How.  N.  B.  2-308. 
Dpin.  4-lTA. 

N.  y.  126-3-,4;  13S-IB:  JT8-439. 

Hun.  T0-E40. 

App.  DIv.  24-33:  «l-50S;  T»-1S2: 


Alib.   N.  (.  2U-3(Mt. 

Conuol)-,  2-3T5. 
2474. 

N.   Y.  77-43.-;  12T-296;   12»-&10. 

Hun,   Bti-507, 

App.  DIv.  2-015:  24-33. 

Mini-.  lS-325:  30-228. 
24Tn. 

N.  Y.  611-144:  120-040. 

Hun.  (M-SU7. 
247«. 

N.   X.  83-348:  100-83:   173-442. 

Hun,  4I(-231!:  SO-4e4:   BH-S07. 

App.   DIv.  80-011. 

Mlse.  30-1S:  95-195.  tXL 

H.   Y.  Supp.  20-41T:  S2-I80. 

St.   Repr,    a«-»52:  311-560. 

Cfv.    Prtii-.    12-3):   30-1. 

Iicni.  2-251:  B-401. 

l\>pk.  DIr.  lM-420. 

Bpiir.  a-rsi. 


Hun;  t 


41-108. 


St.   Bep'r.  40-14. 

Abb.  S,  C.  10-244. 

Dem.  4>1I2. 
SBbd.  2. 

N.  Y.  BS-810. 

ripm.  X>2S1. 
SBlid.  3. 

N.     Y.     73-302:     8!l-438;     87-18: 
160-87. 

App.    UIt.    3»>011:    73-303:    >**• 

14a 

Uhc.  20-354. 
N.  Y.  Sopji.  07-212. 
How.   N.  3.  2-112. 
Dem.  2-268:  3-346:  0>243.   3S2. 
2477. 

-"hc.  2B-196;  27-475. 
_  .  Y.  Slipp.  Bo-ioe. 
34T8. 

"    Y.  73-11.^  2B2. 

at.  3B-732. 
2479. 

Run.   83-2R2. 
MlH.    13-716. 
N.   Y.  Snpp.  38-820. 
24tfl. 

N.  Y.  O0-441:  1OA-210:  10S-a07: 

104-i-«;   154-773:    ISfi-lSSL 
IIiiu,     48-587:     4*1-417:     00-173: 

70.^77;  86-BO. 
App.     Iilv.     IN-anO:     2:1-207:    02- 

TX:    .VI-2."iS,    279;    70-32I;    TS- 

28B:  73-11. 
MIrc.  26-040:   37-606:   41-416. 
\.  Y.  Slipp.  ZO-454:  08-379.  587: 

flO-R3fl;  dT-RSI;  76-2T2:  7e-37. 

3.-».  44S:  fW-T8B. 
Civ.   Piw.   12.48:  l»>ltS. 
Abb,  U.  C,  2IM77. 


Red(.  (l-atW,  402.  408. 

Dem.  S-B72:  lt-41K:  »-lll. 

Connot.r.    1-122,    !W4.    437;   a-3I5, 
418,  4SB. 

N.   Y.  Ami.  Cns.  J0-:2S. 
Sabd.  1. 

Hnn.   TO-lia 

St.   Rep'r.  BS<M3. 
Snbd.  2. 

Hun,  51-212:  TO-llO. 

Misc.    l.T-Ona;    ia-325. 

St.   Rep'r.   K3-S43. 
Sobd.  3. 

App.  DIt.  «3-4S3. 

D«ni,  4-324. 
Subd.  4. 

App.    Dlv.   ai-lTS. 

N.   Y.  fliipp.  4-13ij: 

CIt.    Pruc.  B-Se. 

Dem.  3-S53. 
Snbd.  S. 

Hqd,  4K-S28. 

Misc.   :m-«(I2. 

Dem.  a-fli9. 


13(1-291:   1^7-427;   187-344. 

Hun.  3B4-4:  S8-212:  41-464;  42- 
400;  4«-aO0;  OS-aoO:  TB-102, 
.107;   TS-43J;  Ml-427(   HX.423 

App.  Dlv.  S-313:  11-347:  3»- 
804;  33.M7;  42-358;  44-268; 
4»-ei3:  Bl-llB;  80-67:  80-55 
T2-290:     74-221:    HO-ass,     522- 


161:  5i-ra„.  _ 

Civ.  Proo.  «-301 
Abb.  N.  C.   17-" 


I'r.     7-324 

aa-ans: 

"      4T-*31;     48-142; 
—     B4-278. 


.-.     1S-S30:     80- 
2&-2gn:      3S.2: 


5S1: 


I-1H2. 


17-1IM: 


4«-7«: 


32-147;    a7-575: 


_       _..  ^,     a»-1084; 
BB-18T:  V^  — 
St.     Rcpr. 

830;  (M-a   .. 
Civ.   Prop.  R-S43;  12-40. 
Abb.   N.   C.  lH-1;  ia~40:  22-342 
2-Oin;    3-51S.     KM:     5-00 


123. 

N.  V.  A 


1.  Cas.  7-171. 


8t.  R^nT.  a»-a37. 

Bt.   Rvp'r.  4S-S7S, 
iabd.  2. 

fi.   Rep'r.  48-S7S, 
2485. 

Hun.    32-443. 

Hun.  32-429;   S0-S2S. 
App.   Dlv,  0-422. 
2487. 

SI.     Rep'r.     14.,^Bi    3ft 


673. 
Snbd.  1. 

Hun,  32-445. 
Dem,   «-18. 
Sobd.  2. 

Hud.  tN»-570. 


App.  Dlv.  B-423. 

N.    Y.    71-338. 
2403. 

Hud.  au-G70;  N2-107. 
N.  V,  aupp.  i)l-63. 


Snbd.  7. 

St.    Rep'r.   IB-gOS:  SS 
Snbd.  S. 

App.    Dlv,    24-632. 

Mlao.    12-258. 

.\,  Y,  Supp.  4&.32. 

Sobd.  e. 

N.   T.  Bopp.  4ft-32. 


Snbd.'l. 

Dem.  U-lG. 


2498. 

HUQ,   75-288. 

App.    Dlv,    24-530. 
Misc.  12-S57. 
N.  Y.  Supp,  4e..S2; 
St.  Rep'r.  llf-71S. 


Sabil.  2. 

Htm.  4S-Sn. 
Ml9C.  10-489. 
Vem.   2-808. 


Anp.   DIt,  24-S3ri:  80^ 
Ml«r.    1Z-35T:   XOSA. 

X.  Y,  8upp.  -le-aa. 


.    Y.   TR-5.t3;  OM-aeS.  S2T;   104- 


App.   DIv,   IZ-l.'K;  M>-32T. 

Misc.   1-492. 
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IIIID.  Sl-208;  79-442:  (t2-444:  80- 

162. 
App.  Dlr.  »-423. 


W. 


Hun.   »l-nfl:   Bl-20g. 
MlH.  IB-ess ;  ZK-3T3. 
N.  Y.  Siipp.  3S>TT5. 
1>CQ|.  «-416. 

Mao. 

N.  Y.  1»1.400. 

Huh.  28-24(1:  31-174 

MlBC.   2M-373:   41-70. 


Ji.  y.  lBO-164:  160-.SS4. 

Uua.  79-44^:  Wt-440:  87-346;  8»- 
Iftl.  360;  BO-ISB;  Ol-lW. 

App.  Ulv.  (I-ZIS,  cot;  V-3S.  423. 
48B;  14-r,9!):  l»-457:  27-521, 
G2T:  Ittt-Xiit;  X&-374:  25-280; 
37- 110;  4X-3HII:  4B>1I7:  50- 
12H:  S1-M6:  Un-.'iS2;  W-Sl;  T4. 


121: 


-.IIK):  i 


Brt-snij  KI-134.  2M:  Ba- 

2.11:     ra-tMifl:     74-106; 

7«-ioni;  8O-1011:  Bi-3 

310;  H3-831. 
Z«B4. 

Am>.   niv.  «.112. 

Sa "" "-"' 

N.  Y.  178-321. 
App.   Dlv.  0-112. 


N,     Y.    47-351;    8»-401:     »t-S49: 

llB-«2. 
Hun.  BO-523;  77-231:  82-821,  606, 
App.  DiY.  22-20e. 
JlW      24-410:     2»-T23:     33-271 

720;  .t4-3l:  R<f-,-il4:  a7-w;,   4G7, 

530;  8».223;   41-l(r, 
N.  y.  Supp.  »(t-KH3;  <W-n38.  1110; 

«&-.'«i7;   73-lOia;    75-1(63;   TO. 

401;  S7-10. 

MIBP.   B-178:  38-720:  34-32;  30- 

-V.  Y.  Stipp.  0O-3S4. 
8Bhd. «. 

Mlsp.  »-17a 
Snhd.  S. 

MIbc.  20-37. 
aOAl. 


1102. 
Dem..  2-459. 
N.   T.    Ann.  Cbb.  »-177. 


Hud,  42-470;  7»-53a. 


»-523:  1 


App.  Kiv.  15-54T. 
Mlac.  29-724. 

N.    Y.  Bupp.  30-S62:  44-55L 
2*104. 

N.  Y.   188-70. 
HuQ.  X5-103. 
App.    Dlv.  4K-0S. 
MIoc.  18-283. 

N.  Y,  aupp.  32-S7e:  ei-g4o;  OS- 
155. 

Hun.  50.S23. 

2a«7. 

N.   Y.   12S-7D. 
Hun,    7B-4e,'.:  811-193. 
Civ.   Prnc.  7-169. 
Ah\  N,  C.  31-103. 
npm.  3-.-,4S. 
('oiiuoljr.  1-481. 


1 


Bflsc.    11-iBl. 

Week.   DIk.   14-B2. 

Unit,   <IO-5M. 
HIK.  S7-SSe,  543. 
N.    Y.  Snpp.   76-1063,  I06B. 
•MtTO. 

N.    y.  JIHJ-58;  lB4-«)e. 
Hun.  Ka-335;  60-526. 
App.   DIT.   9-344.   B4-606. 


N.  Y.   1»*-BS2. 
Hiin,  a-i-3i9. 
Mine.    10-211. 
N.  Y.  Bnpp.  ■*fl-B74. 
at.   Eepr.   3»-5M. 
Civ.  rroi-.  7-238. 
Dem.  S-5T;  B-38T. 


Civ.'  Proc.  16-34a 


Deta.  2-2M. 
Week.  Dig.  25-324, 
2AT-1, 

Abb,  N.  C.  m-IBS. 
Dem.  8-ZS5. 


,..    V.   S4-388;  SS-3S4:     100-222. 
Bud.  4U-64;  70-231. 
App.   Dlv.  a-624. 
Mine.  17-523;  S7-G84. 
N.  Y,  Supp.  76-1058, 
St.   Repr,  4-534;  Sa-BST. 
Abb.    N.    C.    a«-280;   28-409, 
rem.  2-585:  S-608. 
Snbd.  S. 

N.  Y,  140-378. 
App.    Div,    11-195. 
St.  Bepr.  »2-e3T. 


Sobd.  4. 

N.   Y,  ■- 


-272. 


nuu,   4»-2fie. 
at.  Sepr.  32-637. 
Snbd,  B,, 

N.  Y.  146-SS2, 
MlNC,  17-610. 
St.   Rrp'r.  46-181, 
Civ.  Vrw.    e-45a 
Dem.   4-494. 
Siib«.  e, 

App.   DIr.   H0^384. 

N.  V.  Bnpp.  SO-25L 

N".  Y.  142-488, 
Hud.   79-376. 
App.  DIv.   16-Bie. 
N,   Y.  Supp.  44-661, 
Dem.  2-429. 

aesT. 

N.    Y.    145-379. 
Hun,  40-200;  MH-80). 
App.   Dlv.  15-540;  SO. 
IflBC.  41-254. 


i 


I     Y.  W>-136:  S7-572:  142-488. 


Pem.  2-442. 
Snbd.  8. 

N.   y.  14B-379. 
at.   Rep'r.  46-lSl. 
Abb.  N.  C,  2S-459, 
2069, 

nun,   79-376. 
Api>.  Iliv.  9-285, 


D^:  »:26i   "-'.'431:  3-26.   2^ 
547;  4-344,  896;  6-287,  354:  O- 


Connoly.  1-554:  8-204. 
Wefk.    Dig.  26-122. 
N.  Y.  Ann.  C«a.  9-482.  i 
flalid.  I. 

N,  Y,  Supp,  M-034. 
St.  R"pT   »2-e37. 
Civ.   Pri«._»-400,  453. 


Hun,   28-«4. 
App.   Dlv.  51-418, 

N.  Y,  Supp.  «4-6ea 


N.  T.  Supp.  44-^>51. 


N.     T.     Bnpp.     3S-t(M6i     B4-8tt; 

I>pm.  2-S8B:  S-],  302. 
Wm-K.  IilR.  10-118. 


Civ.  ppoc.  3-2S6. 
Redf.  S-33a, 
ronnoly.  3-532. 
3695. 

N.   Y.   73-202;  laB-MO;   1^-S!8. 
App!    DlT.   lT-519:  T«-6T. 

Civ.  Proc.  iK-auo,  4oe. 

Dem.  2-4(6. 
Connoly.   1-118. 
N.  T.  Ann.  Cas.  4-56. 
MM. 

N.   Y.    111-350:   112-230,   « 
Hun.  30-r>8:  7*1-214. 
App.   D>v.  Sd-4S8. 
ClT.  JPro''.  4-13;  B-SB. 
Dem.  2-40S. 

Bobd.  a. 

8t.  RepT,  n-36]. 
Dpin.  4-2G3:  B-203. 


Civ.  Proc,  ia-4oa 


8700. 

N.  Y.  l<>ft-4T0. 

Han,   70-3.-A  880. 

App.    DIv,   3»-514. 

N.  T,  8upp.  B7-444. 
2701. 

N.  Y.  I40-4T:  18S-470. 

Han,   TO-anS. 

App.  DIv.  8ft-SlS. 
2702. 
.  N,  Y.  13S.400:  l«ft-4e7. 

Hnn,    70-360;  7B-1B2. 
270S. 

mEw.  37-706;  41-f1. 
V.  y.  Snpp.  74-234:  76-454. 
Cl\:   Proc.   2-226. 
2704. 


Misc.  «-H2:  84-486;  .T^Wl.'. 
St.   EepT.   lB-442.  44B, 
Dem.   «-34<!. 
ronnoly,  2-17. 
2707. 

nun,     2B-321:     3«-riT5;     41-452; 

77-30S:   H.T-42. 
A^  Dlv.    11-2!K);    3II-44S;    BB- 

Mliic.'  31-867;    34-437;   37-2M. 


X.    Y.   Supp,  26-1048. 


SC-.   21I-n:    34-438;   3T.Z3S. 

Y,     Sopp.     2H-1018;     sa-424: 
lT-1127;  114-707,  802;     73-t<H>L 
27 10. 

\.  Y.  145-540. 

Ilnn,  Kt-41. 

Mliw.  .-14-438, 

N.  Y.   Snpp.   31-707:  «O-10a. 

St.   Hep-r.    lK-318. 


N.  T.  14B-540, 

Hod.  S3-42. 
2712. 

Hun.  Ha-43. 

Mlsf.  31-607;  42~400. 

N.   v.  Sitpp.  «8-975. 

Abt..  N.  C.  17-7a 
Snbd.  1. 

App.     ntv.    19-450:    « 


Snbd. '». 

SS-TS. 

s.  Y.  no 

-615;   lYa-164. 

N3-42. 

App.  IHv.  (W-S'O;  BS-438. 
MlKC.    3O-30fl.    niO;    SH-167,    308; 

a«-221;  41-flOfl. 
N.  Y,  Snpp.  WI-I022:  S7-I08'  7S- 

7:WI.  1061:  77-271,  329:   T».38S: 

MIfir.   42-3S7. 


N.  Y.  Kopp.  52-TOO;  rK-033:  ( 


s.bd: 

B. 

N.   Y 

02-239. 

MlTC 

a«-300.  S16:   m-4rA 

399 

M.  r 

Snpp,  T3-T50.  1001:  TB 

HUQ, 

2)>-321;   83-42. 

^& 

Dli-.  9-4113. 

33-7S-.  37-329:  4O-09. 

N.  Y 

Siipp.  »r-381. 
X.  S.  2-158,  323. 

How 

2713. 

N.  Y 

IIB-MS. 

Haa. 

M-23. 

App. 

Div.  »-4S3. 

R^( 

B-J9L 

aria. 

?;??; 

DlT.  »-4B3. 

Hub.     37-577:     38-125;     48-21H: 

62-124;  03-261. 
ipp.  DIt.  70-512, 
MlBC.  0-3S8;  13-4To;  39-764. 
N.    Y,   Bopp.   «-lU7.   255;   SO-274; 

35-485. 
St.   Rep'r.   10-240. 
Civ.  Proc.  14-195. 


X.     Y.    02-231;    »1-j47:    9S-.342: 

11.1-306:    144-fiOS, 
Hud.  2*1-163;  3M-jaS;  70-fl4;  7«- 

SIO:   82-1118.   206:   83-333,   4<«: 

SS-123.    485.    5.SB;   88-314:    Ol- 

03;  02-290.  44  S. 
App.    DlT.    B-72:    0-18B:    13-23: 

X7-5;    »e-l»7;    40-100;    4T-34; 

n3-31»:     B4-18:     3U-417;     «»• 

2S1;    75-323.  620:   82-203:   83- 

1(B;  88-468. 
Misc.   8-.>77;   9-3S5;    14-168;   24- 

220;     27-71S:     2»-r^l:     30-;i2; 

31-290;     S3-14B.     323:     33.^31.3: 

39-T4,  608:  40-333:  42-4«0. 
N.  V.  Supp.  29-131;  30-374:  31- 

KTN;  3.-1-113:  30-0)8.   Til:  41- 

270;    40-1027;    07-331;    Sl-382. 

OlVI;     02-332:     03-670;     08-.16B. 

630:    71-1034;    72-894:    81-737: 

X7-252. 
riv.    IT.H-.  13-211. 
Deni.  3-221. 
N.     y.     Aim.     Cqh.     a-47;     T-152: 

S-13.3:  0-234. 


2710. 

N.     Y.     67-408;     74-38;     SS-MS; 
89-352;  93-4S4:  144-472;  lOR- 

70. 
A]ip.     Div.    B».S44:    S7-60i;    BO- 

280;  78-367:  82-191. 
MlFC  18-222;  18-221;  87-472:  30. 

008,  7R4;  41-282:  42-B2.  33S 
N.  Y.  aupp.  04-972:  6B-1010;  7S- 

IWifl;  TO-1010:  80-1122;  81-718, 

1030:  88-1082:  87-138. 
riv.   Pn.c    lB-45. 
Eedf.    0-190. 
flnbd.  2. 

N.  Y.  144-472. 


Snb<].  4. 

N.  Y.  48-2.12. 

App.   niv.  08-683. 

N.   Y.    Snpp.  69-12S. 
2720, 

App.  DIr.   04-507. 

Ml»c     13-374;     28-223:     26-110: 
28-ni6. 

\'.    Y,    Hupp.      BO-402:     09-107S: 
72-333. 
2721. 

MlHP.  13-374;  tO-23S:  30-33:  87- 


\'.    V.    89-479;   04-fi74:    llS-400;   I 
170-75.  \ 

Hud,     28-240;     30-543:     31-1S2: 

38-128;     41-07:     08-283:     77- 
206. 

App.  DlT.  10-36:  2S-280:  ao-n, 

510:    61-502;    62-S03;    70-S68: 

76-342. 
lllw     •    ■■ 

48(,, ,     _ 

»fl-«4;  39-608:   4O-0S, 
N.   Y.   Siipp.   »U2.-,2;   34-847;   28- 

IfiO;  RS-943;  ,"10-1074:   47-loe»; 

O0-78G;     K4-IK17:     07-444;     71- 

71;     74-971;     70-irc>0;     7«-087: 

78-180;  80-043. 
St.   Rfp'r.   32-334,  710;  02-384. 
How.   \.  S.   1-93. 
Dem.   2-340:  3-279:.  4-910. 
Par.  1,  Sulid.  1. 
N.   Y.  08-347. 
Hiin,   50-571:  03-262. 
N.  Y.  Sllpp.  47.-8r.4. 

BepT.   16-242:  43-372, 

_  n.    4- 
Subll.  2. 

N.    Y.   B4-.174;    IB8-721. 

Hun.   31-178. 

App.   DlT.   20-270:  3S-484. 


N.     Y.    H»-12l:    93-251;    A4-5T1: 

BS-342;    I  r 0-75. 
HtiD.  3S-31S;   a»-e4;   46-66;  48- 

223:    TO-e4;    90-185;    OS-180. 
App.   Dlv.   22-26;   Sft-GlS. 
Ulac.  8-677. 
N.   I.  Supp.  6-SS3. 
St.    RepT.     l»-7-7:    39-643:    ♦*- 

813;   S»-610. 
Civ.    Proc.  4-219;  T-373:    lS-212. 
Ho«.   N.   8.  3-110. 
Dem.     2-13&;    a-145:    B-IS,     226. 

286;  «-lBI».  ■">..»*=. 

Snbd.  2. 

N.  Y.  H6-1211  M-574. 
Hun.  70-61. 
App.    Dlv.   30-612. 
mac.   39-612. 
St.  R^p'r.  in-TOO;  BS-Cia 
Civ.    Pror.   T-S72. 
Dpm.  a-59,  22*. 
2723. 

N.  Y.  ia3-174. 

Hud,  31-176. 

MiBc.  T-3fiI;  SO-33:  38-04. 

N.     Y.     Supp.    4T-au4.    1069: 

at.    RepT.    lB-713. 

Cl».    Froc.   14-3a 

Abb.   N.  C.  11-56. 

t>em.  2-22. 

N.  Y.  Ann.  Can.  li-esi. 

Connol;.   2-.%a,    IDO.    362,   BIS. 

N.   Y.   Law  Jaur.   5-667. 

SnlX.  a. 

MlBc.  38.61. 


Hna.   6(1-121;  1 
App.    Dli^.  »3-i 

MlBC.  41-30e. 


7-378. 


272S. 

Hun.   B0-:iT3. 

Ml8o.  30-:t5J:  ar-Lm 

N.  Y.   Supp.   »~i:>2.  927. 


App.   DIv.  34-388. 

N.   Y.  Riipp.  S4-2fle. 

Dem.   2-24. 
Snbd.  3. 

Hun,    7T-205. 
Snbd.  3. 

N.  Y.  94-574. 

Hiin.  2T-,-,77:  30-543. 

Week.    Dig.    18-269. 

Huii,   77-20i>. 
App.   Dlv.   6-1U. 


St.  RepT.  37-646,  SM. 
Dem.  3-41S 
2726, 

K.  Y.  B»-320;  88-121;  119-33. 
Udd,     .tO-543;     44-3M;     aO'121; 

77-2(0. 
App.     DJT.     36-82;     47-832;     4»- 

419;  Ba-7;  66-234;  89-567. 


N.  Y.  Supp.   in-S35;  S6-BS9;  ' 

878,  728;  68-938. 
SI.    RepT,    lK-744:    31-482;    ■ 

UW2;  37-577. 
Civ.   Proc.   14-38:  15.55. 
Dpm.   4.454;  6-885. 
Connoly,  3-157,  S42. 
Week.  Dig.  3S-127. 


IK-saO:      17-403; 


RepT,  SI 
a.   B-48. 


06-120:    7e-i3l: 


Misc.  20^262. 
N.  Y.  aupp.  B 


X.   Y.   118-28;  163-514. 
Huu.     .12-44H:     ~"  "■ 

77-205. 
App,    Dlv.  6>413:   10-36.   38:  16- 

36,     38:     3K-338:     3H-321;     46. 

341;    68-382;     70-567;     8.1-162; 

84-182;  80-687. 
Mlsp.     lfS-560,     eni;    17-493;    2»- 

ina.    2R0:    30-355;    31-79;    3S- 

154;  37-860;  30-521;  41-78 
N.   Y.  fiupp,  B8-302:  »9-SS«i  64- 

9>.:     SS-430;     66-989;     63.726: 

64-576;  74-75:  7B-.^S8:  76^14: 

82-539:  86-603. 
Dem.  a-232:  4-368. 
Conuoly.  2-841. 
N.  Y.  ADn.  Cos.  1A.499. 
728.                                                t 
X.  Y.  66-480;  80-479. 
IIuu.      0O-372;      r 

70-3TB:    86-801. 
App.   DIt.   16-38;  24-28;   68-266; 

64-571;  84-554. 
Mine.      aO-.107;      30-S4:      33-147. 

6^'--;     33-l.-<4:     36-97;     37-177. 

8112:     38-723:     39-227;     41.223, 


N.   Y,    Supp.    38-828:  48-93:  «9- 


94:  5-348;  0-200. 

1.  Cna.  1-235. 


i-.     lor-llO;     JJl-204;    14«- 

.'lft-4a2:  30-31:  37-177. 

'.  Supp.  74-645. 

Bepr.    83-904;    3T-tM7;    02- 

i.- 

.  a-248;  ^-365. 

:.   182-461. 


Misc.  4-377;  8«-713:  41-421, 

N.   Y.    8«pp.    rt-23li:   21»-H2«:   01>- 

102^;    «.t-r,7K;    n«-437;    70-589; 

77-Wia.  MW;  78-651. 
St.     Rra-r.    11-004;    a«-317;    M- 

595;  aO-BM:   40-842 :' «S-2U. 
Dem.   2-232;  ■^-1^^;   e-!li7. 
ronnnly,    1-68:  2-182,   SCS. 
Snbd.  I. 

App.    Dlv.   4.1-2re. 
N.   V.   Supp.   a»-104«. 

Snbd.  2. 

App.     DiV,     INI-d^U. 

MlBP.  4-43. 

S.  Y.  Siipp.  Ott-HIB. 

SI.   Rop'r.  B-434. 

Dem.  B-217. 
Sabd.  3. 

App,    Dir.   TO-^iOT;  TR-4n5. 

TM.  V.  Ann.  Cns.    10-459. 
273". 

-      -       lia.2S!);    1«2-B6:     170- 


1-32;    6-2S. 


N.  Y.  Supp.  7T-8 


Sabd.  S. 

N.   Y.  172-4B4. 
Apu.   Riv.  2:i-136:  43-M2. 
Misc.  27-353;  30-475. 
N,    Y.   Siipp.  RS-V21. 
Civ.   Froc.  29-389. 
flnbd.  7. 

"      104-62, 

10-678;   aO-BG. 


143. 
App.    Dlv.  »-a)l;   12^135:   18-BT: 

3H-17ri;     49-411I:     Bl-JEiS:     UO- 

H9;   04-435.   586;   T»-301;    81- 

689:  80-BB. 
Mix.'.     ia-37«:    lB-649,    603;    30- 

017;  3»-140:  40-70:  41-73,  ir.7: 

42-1S7. 
N.  V.  Supp.  au-a-.l:  44-S,%8;  B«- 

5E1,  S.'.8;   0.'l-B78;  07-1004;  72- 

277,  SaS:  Ha-.-ktO.  652, 
Abb,    N.   C,  23-33. 
rcinnoly,  2-81. 
2731. 

N,   Y.   IB2-515. 

Ann.    XHv,    2S-310:    80-545:    57- 

234:     SH-I>8r>:     On-378:     75-336; 


N,  Y. 
Civ,    P 
Sabd. 
N,   t 

Ml«c. 


-roc.  30-270.' 
lV2-4r>4. 


30-475. 

N.  y.  Snpp,  T3-R53.  810, 
2733, 


.'  r)lr,   23-136;   48-239. 


II  ISO.  a»-13! 


MIhc.  41-73. 
274!t. 

N.  Y,  72-317.  400,  518:  100-206: 

113-207;   lBa-302;   JT2-ri47. 
Hnn.     70-131:     7W-378;     BO-538; 

App.  Dfv.  1-2S1:  24-62;  25-210: 
4O-110:  45-ri01:  47-66;  70-400: 
SO-200:  «7-471, 

Mlw.  0-241;  22-.W1;  41-75.    __ 

N  V.  »>i|il<,  4M-804;  BO-933:  03- 
642:  80.1S8. 

Abb.  N.  <;.  15-447, 


.     _   ..y.   7-B3;   23- 

t-20.  -TO.  33;  32-326:  42- 
17-fill.    231:    Ba-8;    80-82. 


Misc.      R-576;      I8-Tr.T:      Itt-jiU: 

App.   DiT.   3-214:  ao-eS:   53-H4. 

17-404;     Wh-307:     Sia-7«1: 

2S- 

asT:    27-413:    aw-aw;    aasi: 

^|OBe:     <»-4T8;     tW-lS.;     »»*. 

ns-xn:    :in-:ni3.    3Ui:    s«-nn. 

Mlsr.    10-187:   32-420:    93-CKi. 

.112;  ar-lTS:  a»-74:  -11-22.% 

423. 

N.  Y.  aupp.  31-426;  SX-6NM:  «M- 

UO":  43-4.18. 

727:  T2-lKa:  T3-3S0:  HS-4r.3 

N".    Y.     Snpii.     2»-l(K>K:     .■IS-2--il: 

St,    K-^iT.   12-711;   1S-21T. 

a»-KS>:     4.1-603;     40^13, 

tcu: 

Civ.    ITor.   7-267;    I4-3S7. 

50-9;«:     RB-254:     «1-241 : 

Ahb.   N.  r.  SBt.119. 

4.t«:    71-1034:    Ta-.wn:    TR-sfiO: 

Dem.  3-37:  6-454. 

HO-IS8.     4T.-.:    H4-0W:     83-301; 

Connolr.   1-157:  2-191. 

«7-24«. 

R«lt  51207. 

riT.    Proc.   0-245. 

Z7S1. 

How.  05-38T. 

N.    V.    127-29& 

Ahb.   N.  C.  a»-4T7. 

Han.  S»-ia3. 

Dm.  8-4f«:  S-l*n:  O-IST. 

App.    lllv.   2»-169;  48-4:  S2-t». 

Cmuolj-.  l-2r.l.  437:  a-287. 

S.  Y.  Ann.  rnii.  »-2:«. 

MlBF.   32-42a 

A|)i..   DIv.  7H-.ir>. 

N.  Y.  Hupp.  73-290. 

a744. 

27112. 

X.   T.   Siipp.  7«-B47. 

X.  Y.  12r-:W5;  144-13. 

A|i|>.   IHv,   TtMii;. 

Unn.  3S-1M. 

2T41lI 

App.    DIv.    eB-««l,    .-«.;    na~IJs: 

Mlar.     26-4(10;     2»-273:     ST 

NO-IM:  ao-M. 

.V«. 

Ml-c.     lo-l!»:     17-474;     S3-167: 

X.   Y.   Siipp.  74-W4:  TB-104T 

Clr.   Pn«-.    l*-«4. 

X.  Y.  Supp.  m-28U. 

<-<.naol.v.  2-W3. 

SI.   Kep  r  a3-7W. 

274«. 

Dem.  O-li 

S>lMl.    1. 

iliiii.'  r.I-1iK<:  M-IKI. 

X.  Y.  l«2-ldO. 

A,.|..   Klv.  .■W-4.-». 

IX-m.  3-2L 

Mlic.      T-TTH:      24-3S2:      »*-.-l»7: 

Smb*.  a. 

31-1111- 

App.   l>iT.  11-227. 

N.    Y.    8upp.    sa-r.7»r    »4- 

IV- 

I>t'IU.  3-5(^ 

(K(.T14;  5»-lll22:  «l-243. 

SaM.  3. 

Pem.  a-624. 

X.   Y.    1*4-17. 

aT47. 

Mlw.   IT-477. 

N.  Y.  lOt-ft^. 

Si.  Kepr.  a«-51i 

a74s. 

CIT.    I'nx-.  21-3:.-7. 

Dem.  •-«- 

N  "y.  Supp.  4»-e3ii:  77-1030 

AM..  X.  c.  is-iai. 

X.   Y.   133-175. 

Ih-m.  3-232. 

App    IHy.  <B-461.  »tt:  7-1-277. 

<\.onoU.  »-2eT. 

ill--     l-jt:  I*.*e7. 

2748^ 

X.   Y.  Sopp.  «-CC. 

\.     Y.     IIO-IW.    13S-1IW:     l««- 

OTsa. 

3SJ. 

A,.p.   l>it.   «M7S. 

Urn.     W.2^T:     74-27S;     SS-M:.: 

ill'.:    10-197- 

\".   Y.  Snpp.  73-280. 

App.     iVlr.    3»-72:     3»-2ia: 

4-,'.-,:  4»-;sil:  4?— •:  Xt-:A>: 

Hun.  :m-«il 

Apc^  Div.    «-IM;    «M«;    «■ 

17-4*7:  aa-v.:  »l-.---.t;  S7 
\     V    Stipp    S7-131;  7a-JM> 

Mi-'-.   1»-11I7;  lT-4rt 

'  'S'i. 

27SB. 

X-  T.  13S-41X 

Hod.  M-.--)!. 

S.     Y.     ItW-r.-:     HM-1*-;; 

A;.P      t.l..    «t-OIl:    W-fT"     «- 

I'l. 

M]«-.  25-13* 

nV.    4»-4-^t:    «»-l'^l-    K-4; 

74- 

N.   V    S;pp.  »4-QS7:  7»-a»;  »»- 

Hon.  61-138. 
D^m.  3-lE>. 
3756. 

K,    Y.   »2-03:   136-412. 
App.     Dlv.    89-250;    40-: 


120;  7S-M0;  7B-10S0. 

8757.  ' 

App.    IHv.   a»-461,  .199;  ««-47a 

Ml«p.  25-133;  ST-&75. 

N.  Y.  Snpp.  BT-131:  73-280;  7B- 

1050. 
Dt'iii.   2-131. 

■wbd.  1. 

H.   Y.  02-03. 


NOTES. 
2702. 


«t.   ItPpT. 
27IK. 


13-172. 


r.     120-160:     127-300;     173- 


]>|>.  0-S77:  32-10n!l:  R 
[-955;  7a-2nn:  7S-Slo. 
'.  3Z-7S4;  38-593. 


App.  D[v.  18-313:  70-324. 
Mtsr.  Z4^^1. 
N.   Y.  Snii|i.  4«-.^3. 
riv.    rroc    11-SIT. 
AMI.   N.  r.  22-417. 
N.  Y.  SupiT.  50-288. 
Sabd.  B. 

S.  Y-   )H-.''"n;  133-17.-. 
Hun,  4A-448. 
App.  Dlr.  3»-R.-i;  71-277, 
Mlilr.   1-W:   11-234:  Hl-8n7. 
N.   Y.  Snpp.  21-421;  24-143;  1 

389:  5«-.-rfB. 
riv.    Pror.  l<>-205:   IW-llO. 

Dcin,  a-wil:  4-.".4n:  h-kis. 

27UO. 

App.  Dlr.  ««-478. 
N.   Y.   Siipp.  73<ZB0. 

How.  fli-ias. 

2761  ■ 

Ann.  Dlv.  66-47R. 
N.  T.    Biipp.  73-200. 


_,,, 06-478. 

K.  T.  Snpp.  73-290. 
2703. 

Hun.  70-17B. 
App.   Ulv.  ««-178. 


30-720;  73-290. 

1-478. 
73-200. 


47-1001:  54-iaO;  73- 


N,  Y.  Snpp,  T8-29C 
2766. 

App.  Dlv.  00-478. 

N.   Y.  Kupp.  73-29C 


27  7«. 

App.  Dlv.  66-478. 
N.   Y.   Snpp.  73-29C 


Ami.   IHv.  fl«-47R. 

N.   Y.   Si 
2T7.1. 

Ali|i,  IHv.  «fl-47a. 
•  \.   Y.   Snpp.  Ta-20C 

App.  Dlv.  ««-4T8. 
X.   Y,   Snpp.  r~  "~ 
27TB. 

App.    Dlv.  12- 
N.   Y,   Snpp.  1 


.   Y.   Sn 


If.   Snpp. 

I,  «s-3r>: 


.  Dlv.  «0-47a 


27KO. 

App.  Dlv.  60-47S. 
X.   Y.   Supp.  78-290 


< 


37N3. 

App.  U[v.  W-A78. 

S.  T.  Hupp.  78-280. 
ZTM4. 

II UD,  34-50d. 

App.   IHv.  00-478. 

X.  V.   Supp.  T3-280. 

W.-pL.  Ulg.  lT-3fl. 
Snbd.  1. 

Civ.   I'rtH.  »*-210. 

Iicm.   8-346. 


App.   1 


;.  60-4T8. 


:.  ets-4no;  ae-4T8. 


2TftO. 

App.  nil 

N.  Y.  Supp.  54-565;  T3-M.  290. 
2TH7. 

App.   Dlv.  00-4T8. 

Mine.  117-414. 

\".    v.   Hupp.  IW-371:   73-200. 
2788. 

App.  t)Iv.  09-4TS. 

X.   Y.  Snpp.  7r  ~" 

Bow.  01-138. 

a7N». 

App.  I>It.  tm-4 
N.  Y.   Snpp.  T: 


N.  Y,  Supp.  73-390. 
2792. 

App.  I>lv.  0«-478. 

-V.  Y.  Supp.  T3-2S0. 
2703. 

Hun.  OB-ieS. 

App.  DIT.  00-403;  0A-4Ta 

Mliu-,    SB-la*:  37-.-72. 

N,  Y.  Bupp.  72-290;  75-l<Kl" 


St.  Itcp'r.  13-lTO. 
ClT.  Proc.  11-13B. 
n™.  X-TAO:  B-104. 

Apr.  Dlv,  ae-tv. 

S.   Y.   Snpp.  78-280. 
2790. 

X.   Y.   Snpp.   78-290. 

27i»e. 

App.    DIt.   Oe-47S:  S1-31S. 
K.  ^,  Snpp,  73-290. 

re7. 

App.   DIr.  4-28fl;  0B-4Ta 
Mlno.  »4-«:7. 
N.  Y.  Supp.  73-290. 
2708. 


App.   DLr.   20-65:  BO-82;   ••-47B: 

79-182;  8S-23I. 
Mi«c.    Z4-330;    2S-2T.     1X1:     S4- 

N.  Y.  Supp.  4«-T«:  SS-T13:  IM- 
420:    OS-4TO:     7J«-2nO:     7»-61«; 
SB-152. 
2799. 

S.  Y.  189.3SS. 

App.  DiT.  *0-en:  OS-ITS:  f*i*-ta\, 

MIkp.    24-3J1:    a.T-l.ll:    nA-fmT. 

N.  Y.  Supp,  (H-MT:  78-290:  «»- 


453. 


2-2TS. 


Bt^f.   4-Ii09. 
SKOO. 

App.   DIt.  00-4TII. 

N.  Y.   Supp.  7.'»-290. 
2S01. 

N.  Y.   I.TO-IOB. 

Kpp.    DIt.  42-304:  48-4: 

mTw,    24-^17. 

N.    T.   Supp.   7S-290. 
ZMOZ. 

N.  Y.  140-306;  17A-304. 

Hud.  78-301. 

App.   DIr.  9-2!. , 

Mint   IB-MO;  a»-l40:  ■ 

N.  Y.   Supp.  00-933:  72-2T7. 
380S. 

N.  y.  »4-.-j5a. 

Hiin.  S2-SFI. 
UlK.  41-374. 
N.  Y.  Snpp.  84-213. 


-.  9-291:  12-13n:  e4-43S. 


App.   IHt.  .■IB-43B:  40-T5. 
MW.  24-3.-.2:   U7-4I0:  ■0-RT4. 
N.  T.  Supp.  R3-T14;  09-374;  03 


MlBC.  *T-*18:  80-615- 
N    T    Hupp.  S&-ST4. 
bem.  8-ai- 


V     Y    S8-121 
Hun.  AB-121. 
App.  DiT.  »»-40«. 
iilati.   1-492;  a»-4ieL 
N     V.  eupp.  *H.1«B. 

St.  Bepr.  ao-ags. 

civ    Proc.  T-16T. 
How.  N.  8.  1-203. 
CoDnoly.  a-Ml. 
Bmr.  ■•-609. 


28Cm. 


Dlv. 


N.  y.  1TO.M8. 
App.   Dlv.   B6-14B. 
MlM.  4i-T4.         __ 
Week.   Dig.  a5-12T. 


«811.  

N    Y,  lia-280- 
MlBC.  8»-14IJj 


-73. 


,-..  Y.  Snpp.  TS-9I2. 
Dem.  »-257. 

N.  Y.  tTll-304.. 
Hun,  ei-383.  __ 

App.  Dlr.  1-93:  SO-8S 

N.  Y.  Sapp.  80-476. 
Civ.  Piw.  14-64, 
Dcm.   a-58. 
Redf.  4-.'»6. 
rnnnol;.  2-612. 

App.  Dlv.  SOt83. 
K    Y.  Supp.  SO-475 
Dfm.  2-68. 


Dern.  8-238.  BI2; 
Conaol»,  a-168. 
Snbd.  1. 


N    V    B4-33e;  100-228;  188-81(». 
Hun,  »6-n82:  8«-ie6- 
App.   Dlv.  8-524. 
How.  N.  a.  «-308. 
Dem.  4-154;  8-8150. 

""s^'A.T.  ae-2S7:  -ta-iBO. 

"^N^Y    7»-28fl:  133-402:  1SS-8C6. 

--■    1     71-66:   B«-19e.  .^ 

0-296;     10-610;     a»- 


218;  S4-280;  vft-a^.       „_  _„ 
MlBC      IB-B.'^:     ltt-328:     85-M6; 

4o-<ne.  „ 

N    Y    8upp.  48-422. 
8t.   Bep'r.   14-412. 
Dem.  8-227,  «». 
CoDDolr.  1-606. 

Tti-m.  a-22. 


■21S;  34-m 
''48-122:  49- 


Mlsr.  Mf-ni«i, 

N.  Y.  Snpp.  77-748. 

RMlt.  6-64. 

Hun.  TO-46T. 

Ho«.  N.  S.  a-307. 

Wert.   Dlj.   10-483.  , 

Hon,  Tl-107. 
App-  Plv.  40-188. 
at     BepT.  70-431. 
2828. 

App.  Dlv.  B2-234. 

asso. 

App'' w"'iB-4BT:  M-4Ba;  67-n. 

MIbc.   20-272:  ao-163:  81-118. 
S.  Y.  Supp.  61-243. 
St     Rep'r.  70-431. 
Week     Dig.  28-314. 

App.  Dlv.  ei-n. 

2833.  .„ 

Add    Dlv.   IO-129. 
Cfv    Proc.  S-l-*:  «-247;„ 
Hni-     N     S.  2-808:  3-3aa 
fiom*  2^4^.  648:  4-388. 
.  Redf.  8-116. 

2-14.  440:  4-154. 
,.r^-.  Dig.  18-42. 
3«:(3.  „ 

App.   Dlv.    10-129. 

z^.^4.  „ 

App.  Dlv.   10-129. 


( 


Week.  DIjf.  10.^7. 


.  r.  supp.  34-i08a. 


App.  Div,  Te-128. 
St,    Bep-r.   1T-S22. 
Item.   2-41,   441. 
Sntid.  8. 

N.  Y.  ar-182. 

Sf)43. 

App.  Dlv.  TO-128 


N.    T.    126-390;   IKO-ISS. 
Con  no  It,  2-196. 

Detn.  i~r,se. 
Sabd.  1. 

N.  Y.  104-S8T. 

Dem.   2-42. 
9b  bd.  2. 

N.  Y.  104-26T. 
Snbd.  3. 

N,  Y.  104-287. 
Hun,  3H-2fll. 


2ft4e. 

Ml9<'.  32-197. 

N.    Y,    Supp.   a5-T28. 


Ani..  I>lv,  KO-104,  ]Oo, 

Mlse.  2a.l3S. 

N.    Y.    Si.pp,    n4-020;   Ba-TST. 


7.   Supp.  S8-T37. 

k'.  1O4-250. 

p.   N.  8.  a-307. 

v.  «6-178:  l.'Hl-27fl. 
I,  »9>1S1:  92-326. 
.   I>K.  »-20:  SO-tTtf. 
■.    11-119;    ln-241, 
I*TW.  M-ei);  i».iog. 


Ipp.   rilv.  .10-178. 


.    Rop'r.   .17-401. 


N.  Y.  Supp.  03-902. 


CU:   Proc.  «-a». 
WJ3. 
N.   Y.   ia»-2T8. 
Hiui,    27-374 
App.   Hlv.  T:(-409. 
M)8P.   lH-241:  24-753. 
N.   Y.   Supp.  TT-134. 
St.   R..pT.  2«-123. 
Civ.   ITno,    13-311). 
N.  Y.   Ann.   Cas.  »-13e. 


N.  Y.  I 


Snbd.  2. 

X.    Y,    SO-lSfi:    T7-5II8:    1»«-]7I: 

1B3-42R, 
Hun.  a-r.r^'.:  «3-.i77;  RT-53S, 
St.    RppT.   40-WH:  45-80. 
Ahh.   T<.   r.   2«-J»T. 
<nbd.  !t. 
Ilnn.  B4-B1S, 
iUsi:  23-806:  33-728, 

^^,supp.  in-520:  B1-318;  «- 

10S8OT  * 


1Q90. 


if,5. 


.  7B-11T;  lll-r>17. 
aO-lS;   TB-294. 
Dl».  51-205:  aa^>84;  ««-280. 


,  Super.  BO-aw, 

,  '111-ST8. 

DlT    S4-1S:  «a-2Te;  73-410. 
l«-383;   .1(^-77:   81-a«. 
Supp.  OT-82U;  ee-270. 


App.  DlT.  44-«06. 

***Anp.  DIv.  30-420;  81-417. 
V     V     Supp.   7<>-B78. 
civ.  IToc.   19-114. 


.-.  31-28D. 

a. 

L,  2»-531. 

Dlv.    l»-452:    a4-«lj;    ' 

.;  4T-228. 
',  2T-ni. 
i-     gnpp.  S8-382:  SO-640:  1 


lipp.  »f*-921.  -  - 

„,     .„^  r.  80-*ao:  ni-384. 
N.  T.  Ado.  Caa.  8-374. 
Snbd.  4. 

A  pp.  Dlv.  24-eiS. 
-     T.   Supp.   i""-^-* 


.  y.  Supp.  «4-46T, 
t-il. 
Misc.  lS-308. 

-'    1.   2S-G3]. 

)    Dlv.  a-2aa:  30>it<i. 

F.  24-275:  X7-122. 
Y.  Supp.  IH-886. 
.   rrof.  6-253. 

I.   Dlv. 


attTS. 


insc.   30-74:  2M-173. 
N.  Y.  Supp.  B»-332:  T8-35. 
Abb.  N.  C.  18-463. 
SH70. 

App.  Dl«.  SW-2S:  »l-e. 
Mlw.   a7-7B0:  aK-173:  3»-184. 
N.  Y.  Supp.  2»-1003;  B»-332i  TB- 
147. 

mihc,  3e-ie4. 

V.    Y.    Supp.   T3-147. 


N,   Y.    Siir 


.   T3-1 


MlBP.  S«-184. 

X.  Y.  Supp.  T3-14T. 

App.  Dlv.  fl-270:  4S-44. 
3tiH4. 

:  aj-Ti;  a.'uow!;  ar- 


Mfpr.    1 
^10. 

y.  Sun 


.  a2-7ti 


St.   RfpT.  4T.22T. 
-  il.d.K. 


Ilul 


7«-140;  1 

Am.   IMv,   M-IO;  Te.l«3:  8S-B. 
Civ,    mC.    IM-241. 

sse. 

N.  T.  68-170. 

Hun,  w»-ee2. 

App.   Dlv.   TO-2nO. 


fj.  Y.  Supp.  a4-R4e. 

riv.   rrnp.  14-110. 
How.  «!*-2ll1. 

Aiih.  ^•.  r,  10-200. 

SSHft. 


Ml-i-'    lM-5211;   aT-72n 
N.  Y.  Supp.  IW-074. 


B-r.i:>:   «-i45; 

ppT.    14-427. 
1S-436, 


280S. 

2B1V. 

Hun,  71-«». 

2»W4. 

Civ.   Proc.  a-£S3. 

Hun.  ftR-281. 

9917. 

How.  «T-20I>. 

Civ.  Prop.  0-233:  7-135. 

X,  Y.  Add.  Cai.  0-4IH. 

2»1S. 

3S&S. 

Hud.    71-500. 

N.  Y.  148-S95. 

App.    DIT.  B7-B4. 

Anp.  I>lv.  4-230:  62-408. 

UKo,  84-I98. 

N.   Y.  Supp.  «S>S2a 

N.  y.  Shpp.  H1-2K1. 
How.  N.  8.  1-448. 

2ftl». 

DbIt.    12-018,    nZD. 

SIIkp'.  27-172:  a»-278. 

Hun".  R4-392. 
Bnbd.  2. 

Mli^.  Sft-280. 

N.   y.  Supp.  01-50S. 

Civ.   Proc.   O-ffiS. 
S924. 

MlKP.   27-1T2. 
^.J.  Supp.  B*Km 

nun.  »4-3a2:  «|i|-26l. 
St.    Kep'r,   4T-119. 

naly.  fi.2as. 

riT.  Proc.  «-»B. 

»B2e. 

Han.  <I».44T. 

MlBP.  «.47B;  27-173. 

HIBC.  4O-a00. 
Civ,   Proc,  8-253. 

2027. 

Ml»f.  e-4T5:  27-173. 

Mine.   40-211. 
<-|v,   Proo.   8-233. 

Hnn,  «»-44t>. 
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B4-19;    62-195:    041-36:    T3-6a 


.   T.  8upp.  BO-305:  S3-423:  BO- 
701. 

U:  Proc,  10-384. 
32S8. 

N.  Y.  e8-22I ;  T4-4-lfi. 

Am.    Dlr.    11-602:    29-118:    8«- 

MIbc'h-244:  ZFI-Sl.y 

N,   Y.   aupp.  B1-48C:  55-721. 
Civ.  Proc.  T-rA 


ai-200:  S2-73:  a4-ii6:  so-sosi 

N.  Y.  »upp.  30-8ft'>:  45-9T0;  5S- 
2r,2:  B8-3S7;  ei-lMa;  a«.270; 
TO-SIS;     72-923:     TO-WS:     S4- 


12-438:    14-237; 


Civ.  Prop.  14-204; 
N.  Y,  Ann,  Ca«.  : 
SZ30. 

N.    Y.    TO-141:    Tl 


■^pji;..  Mii-  »*-2i; 


-18;  s-iae. 

-222:    103-374: 


App.   Dlv,   an-13;   54-444. 

N.   Y.   Siipp.   4H-1001. 

St.  itPiiT.  40-sea 

N.   Y.  Snper.  4»-4no. 
X.  Y.  Auo.  fna.  0-30;  »-H7:  lO- 
33fl. 

■n-cpk.  Dig.  ai-405. 

Sohd.  1. 

Iliin,      2S-279:      3«-24T:      48-lS; 

«i-soe. 

App.    Dlv.   n2-240:  3e-5Si>. 

MlBe.    0-367. 

St.  RepT,    "      "" 


^553: 


ClT.  Proc.  «-] 
How.  0T-3E. 
S23I. 


riv.  Tro' 


m-4 


e«-37S:  Oft-2M. 

App.  Dlv.  OT-3ia 
N.  Y.  Supp.  7P-0fll. 


N.  Y,  .Sopp.  51-651:  54-538;  ST- 


MIhc   34-340. 
N.  Y.  Supp.  ST-«(2. 
St.  RepT.  S-T07. 
S2S4. 

N.    Y.   63-20;    115-170;    135-268. 
Hun,  30-224:  3C-44;  37-237:  41- 
249:    42-166:    ai-3.')4;     04-M3; 
S5-320;  9H-131. 

"■  ■-  7-380:  83-202:  87-12. 


2-r>43. 

"'336:  flT-15:  SS'^IMST" 
Civ.   Proe.   15-451, 
>■.  y.  Super.  69-Dfl, 
N.  Y.  Ann.  Ca«.  0-136. 
S23S. 


App.   Dlv.   61-293. 

MIbf.  30-16C. 

N.   V.    Supp.  7rt-3.W:  72-1061, 


3240. 

'76-64:'  7«- 


673;  S3- 


SR-3.1R:    flft-3i; 


74-448; 

««-3B«:  K«-Uai: 

«— .ti'i;        J1J-J77;        laO-TiSO: 

(in.  aa-'4.'in,  .1l'2:  34-2r>9;  30- 
430.  029:  40-9T:  47-44:  <l4-f>4; 
OO-2K0.    nTS.    r.70;   «0-24T:    8«- 


745;    34-!»rhl:    46-1117 
55-34fi:     rtT-32B;     73-061; 
662:  RO-203:  S3-1020. 


Him.  Tl-113:  r«-113. 
B24S.     >. 

N.  T.  T4-B10;  lia-117. 


Hnn,  69-536. 
8349. 

N    Y.  74-flOS:  1»B-M;  106-067. 
Hun.    WJ-r~-      "-    —     -■'      "" 


App.  Dlv.  ia-59K:  88-2T. 

UIbc.  2«-423. 

W.  y,   Siipp.  44-112:  50-902:  04- 

»1S:  BT-ie2. 

N.  y.  Ann.  Caa.  4-183.  n.;  11-306. 
S840. 

N.   y.  TO-81:  105-iM:  les-ors. 

HUQ.  32-4NI:  ST-310:  40-T4.  403: 
4N-I81:  G4-M:  TO-4T9:  711-428; 
SS-IBO. 

A]>|>.  Dlv.  12-ni:  R»-2.Vi:  44-141: 
S21:  49-41:  R4-in:  RS-143. 

Ulsp.     18-437;     l»-r^-hi;     ar-318: 

N     y.    nupp.   4-eei:   34.«S5:   BT- 

131:  «Z-aei:  OR-^T. 
St.    RwiT.    BO-432. 
How.  02-113. 
N.   y.  Super.  RO-383, 
,        N.  Y.   Ann.   CaB,  8-136;  10-3M. 


.  14-467;  77-80;  «T-4. 

-63;   l»-r.(W, 

ipp.    S3-S7:   T»-29;    »8- 


I,  2«-B02;  34-606:  «4-CK>;  ««- 


.  T.   llW-416:   IT«-213. 


32B1. 

Him' ■30^S?;'3i-'33T!' 

n42:  T2-B(»4;  T3-303:  8H-52. 
App.    Dlv.    11-602:    42-2r- 


MB. 


S.'W:    87- 
H-78;  ia-,^T2:  2»-I«l;  30- 


TBO:   eo-174:  «1-1123;  «» 
68-444,  1101;  B4-S30. 

St.  KepT.  44-230. 

nv.  Froc,   ia-32B;  lS-380. 

How.   N.   8.  »-3SS. 


N.   Y.  188-273. 
8ab«.8. 

N.  V.  139-SOS. 
Hun,  24-367:  2» 


;    S3-445: 


13;  SZ-ia4;  • 

53. 
App.    IHt.    5-ST:    T-14 

K7-88:  e8-«B8:  SB-a». 
MlRO.   7-M2;    K-244:  11-337:    12- 

387:  1B-7B:  lB-5l."i;  ai-497:  M- 

aui:  2»-87S:  28-144:  4<»-ie5. 
N.    Y.   »npp.   aS-61,   544:   32-336: 

3»-ASI:     4K-1T1;     H.t-778:     B»- 

208:   58-1106:   «»-ll38:   6S-38: 

81-a6L 
St.     RepT.    2S-fi8e:    2B-88S:    39- 

917:  4»-363:  SO-200. 
Civ.     rror.     »-824:    8-400:     »-45. 

179;    lB-336.  4G1. 
Abb.    N,    C.    ie-354:  22-464:   W- 

43:  SI -470. 
How.   N.  S.  1-281;  8-17a 
Dalr.  1S-S19. 


I) em,  8-321. 


.   ChO.   B-44:   10-379. 


Hun.  11-S30;  24-367:  2tt-300;  81- 

432:  47-436. 
App.    DlT.    2W-11B:    68-828;    81- 


1-636:  lB-79:    18- 


Hlec.  e 

GIS;  : 
N.  Y.  f 

721; 
St.   Repr.  31-757. 
CiT.  Proc.  18-3*9. 
Abb,   N.  C.    18-459. 
How.  66-144. 
N.  T,  Ann.  CiB.  10-880. 
9nhd.  5. 

X.  y.  124-634:  Itt8-SBR:  130-538: 

lBft-.MtS:   16n-2Sa   654. 
Hun.  86-54. 
App.   Dlv.  23-135. 
Nf  Ifir.  86-50. 
-----  B-7S4:   30-400:   3S- 

-223:  8-314:   14-120. 


158. 
Civ.    Pn 
12IS2. 
N.  Y.  1 
App.    D- 
mThc.  34-100. 
N.     Y.    Supp.    68-188.    1101; 


iae-5BZ:     ia8-23»:     13K-25.-.; 

Hun.  4-ei6:  30-34:  3R-1.'V1:  »0- 
&eO:  B4-34S;  S7-lTr>:  sa-3:^i: 
«l-lfll:  6S-541:  ««-12(t:  H»- 
328:  Ba-Ki. 

App.  Div.  7-SS2:  l^-21^.  EilO:  IT- 
2BG:  S4.44:  40-M:  Bl-172.  DOB; 
IM-S24,  «5;  B7.41T:  58-347: 
<I2-4T(<:    04-nM:    70-261;     76- 


Mlw.     10-103: 


f^3i^:    1 4-4^1 : 

i»-zaa:  im-27»;  2fl-423:  30- 
nati;  R8-^3,  4S1.  RTI;  34-99; 
S9-442. 
N.  Y.  Simp.  31-149:  S3-4;Rri:  36- 
434.  T3»:  44-200,  4S1:  4n-0!W: 
4»-103:  D7-ie2;  0S-!4ri.<t:  OS- 
613:  07-S31O  6«-2.12,  —  '- 
1101:  «»-4G0:  TTt-Xir: 
7,^-4TT:   (M>-2(I3;   fi2-f 


7li-24S; 

St.  Rep'r'  M^sT'&sT'aa-SM:  37- 

SOa:  3ft-«nT:  43-134:  4«-3a3. 
CIt.  Prop.  4-30B:  S-214.  2.''.2:  13- 

202;  14-340:  lH-38;  10-78.  203, 

432:  21-304. 
Ahh,    N.   C   13-203:   14-4Bfl:    17- 

00:   20-404:   21-359;   28-120. 
Hnw.  N.  -         - 


IK.  4-1B4;  S-884. 


13-31.' 

N.  T.  Ann.  i 
8Bb«.  1. 

N.  T.  IW-fl21:  TS-802. 
Han.  31-3«I6:  R8-3S2: 
App.   Dir.  42-100. 
MlHC  3»-e78. 
N.  r.  Hupp.  41-211. 
St.    HppT.    33-3nO:   30-S12,    1 
Civ.  Proc.  IB-ITS. 
How.   N.   8.  3-328. 
Snbd.  2. 

N.     Y.    43-490:    49-.'ilf      ~" 
"1-564;   ««-72;  T2-1 
n-.^.  072:  oa-401:  » 

lOe-eiT:     108-341; 


si-r,7o 


ZZ-2; 


2-347: 


lD-4 


-iiipp.  10-703;  33-312,  losa 

39-103;   33-1133;  OO-IUOO;   70- 

1073;  K«-3nO. 
St.    KeiiT.     11-122;    S2-113;    3,1. 

340;  3N-40M;  30-10;  44-215;  43. 

641;  48-803. 

1034« 


Abb.  N.  C.  28-277. 
3X34.  M 

Hill,  03-12T. 

App.  Ulv.  33-513;  32-454. 

Mlac.   10-053;   14-430. 

N.    Y.    Supp,   63-131. 

N.  Y.  Ann.  Cas.  7-80, 
3233. 

linn,    37-2T3;    B4-1J;    eC-2S0. 
.1233. 

N.   Y.  123-106.  ' 

Hud,  73-510.  511;  83-53.  571. 

App.  Dlv.  H-31l>;  35-150;  37-100; 
38-80;   80-569. 

MlBc.  1-422;  :iU-380;  34-348:  33- 
115. 

N.  Y. 

B9-3UX;    08-144,     400; 
83-1030. 

Civ.  I'roc.  13-333:  l»-20,  166.  330. 

Abb.  N.  C,  2»-l4r.. 

N,   Y.  Ann.  Cub.  »-413. 
3237. 

Hun,  73-308. 

Ulae,  9-SUO. 

N.  Y.  Supp.  88-158.  188. 


N.  Y. 


L.  Caa.  2-08. 


9abd.  1 

Hun.  23-184:  30-3DG;  38-121 

303;  83-52,  120. 
App.  DIT.  4:1-250. 
Mi»p.  0-509. 

'  pp.  3-2S3;  30-10. 


i 


N.  Y. 
Civ.    " 


3202. 

Hun,   22-24;  37-3T2. 

cRr^'  I*roc.  8-230. 
How.  07-487. 
Abb.  N.  C,  2ft-46L 
3288. 

N.   Y,    3T-40. 
App.  Dlv.   13-eoe. 
Mini:.  10-264. 


.  13-000;  27-368L 


N.  Y,  Klipp.  fiO-132. 
nv.  Pnie,  ltt-420. 


XV.  tO-2:  74-4 


;  7S-44T:  TS- 


7HT:  «!-»«:  Oa-417:  »a-4(i7: 
0M-2(B:  Ta-SM:  7:t-4al;  T4- 
ireil:  TT-Slj;  TS-SIO:  Ttl-1083; 
S6-82. 

81.  itfii'F.  ]i7-r>2. 

civ  I'mc  t4-n-l,  .l>t7:  1S-£!S, 
:;4.-;  lU-3(t!>:  1N-32S:  lO'lO;  24- 
247. 
N.  Y.  Siippr.  4«-2^H;  H 
How.  tH*-1.1T:  63-3TT. 
Kniy.  10-892. 
Wpph.  DlB,  IH-OTS. 
N.  Y.  Ann.  Cas.  B-281;  1 
Sabd.  1. 

'.  iia-Rii. 


I  Inn.   48-04: 

Ann.    I>Jv.   2R- 

MIbp.     ltt-278: 

XO-TiNB. 


i-ZTl. 


t-140. 


nns. 


2H.4Ne: 

ip.    4-a-t:    ns-t40;    «1- 

43-11. 
Iv.  1'mp.  «- 
4.1(1:   H-2S2: 

i>b.  X.  0.  la 

.    ¥.   Huiicr. 


■.  37.5:  8-131);  1 


Sol><I.4. 

a™,  niv. 

7K-13T. 


N.   V.   Supp.   34-236:  SI-::in:  ST- 

2a). 

St,  KepT.  30-IH4:  44-3S4. 
Civ.  I'roc.   T-ail:   18-197. 
Alib.   N.   C.    13-182. 
X.  Y,  Super.  40-95. 


Hiin,  4<t-3KI. 
App.   Ulv.  4»-428. 
Ctv.   Proc.   lIt-343. 
X.  Y.  Anil,  Cn*.  B-281. 
SnUA.  1. 

A|ip.  niv.  2.1.137,  ffW. 

siisc.  sn-.'iKi). 

SI.    Hep'r.   17-S60. 

flv.   Pr™-.  «-ir.7:  1»-4ri8. 

X.   Y.   Snppr,   SO-420. 


Civ.  Proe.  lS-237. 
X.  Y.  Ann.  Cne.  K-2S1. 
[UTI. 

X.   Y.  811-333;  177-206. 

Uliu.  27-:i70:  2B-1U3:  4S-354:  4M- 

SNO;  r8-42S:  ■tt-7,*a. 
App.    Dlr,    4a-4at:    44-14!:    H7- 

111.1,    212:    «7-3:(7;    74-436:    77- 

OaO;   TS-438;  KH-139. 
MlKi'.     S-TiTJ;    »--2ta:    B-W:     14- 

TIJ;  23-.V>4:  23-3.11:  !t7-31»i  SM- 

489;  80-411;  42-130. 
N.   Y.  Supp.  47-714;  40-111;  SH- 

140;   S»^^i3D;   «»-7«T.   701;    «1- 

1IH.-,:  flS-KC.   2fifl,   31fi:    7S-I»1. 

TT-ISI3;    7«-B18i    7O-10S3;    R4- 

3S1:  RB-IOU. 
(■Iv.    IToc'.    14-172:    15-114,    237: 

10-SS. 
How.  N.  S,  1-148:  3-28. 
llnir.  60-3II1. 
.\1)l).  N.  C.  St-4ft4. 
X.    y.    Super.   W)-303:  8»-i:W. 
X.  Y,  ,•  —    -- 


i;   70-2:   7»-l.->f): 


;.  Chb.  B-2S1:  0-3T7. 

N.  X,  112-810:  177-200. 

Iliin,    2U-U37:   7S-42H;   7H-43T. 

App.  Dlr.  40-297;  88-290. 

MiKi>.  O-Olll;  14-79;  22-Ii.-M. 

X,  Y.  Knpp,  20-220:  44-£t5:  SA 

VM:  ei-.Vi8:  «2-4i7, 

«t,  iirv'T.  7O-E80. 


.  Y.  17T-286. 
inc.  0-H91:  17-oa.     , 
Iv.  Pmc,   10-70:  aS-230 
.  Y.   Anil,  <-|iii.  B-281, 


Y.    li;t-3I0;  ITT-SOfl. 
RS-29a. 


,  «a-5T 

App.   Dlt.   S 

Mlw.  »-n»i. 

N.  y,  Snpp.  SS-Stl 


N'  Y.'  Ann,  Can.  K--2X1:  S-390. 

saTT. 
N,  Y.  iTT-aee. 

L'lv.   Proc.   14-172. 

N.  Y.  Anu,  Cll8.  B-281, 

Bars. 

N.  Y.  177-286. 

MIbI-.  W-tti)l:  a«-lill. 
Civ.    Pr..<-     1-i-l.l.   144. 
X.   r.   Su|]er,   Ba-144. 

ai-ni.  ' 

N.   V.   lTT-2nO. 

App.    Dlv.   J!(-Mfl:   WI-2B9. 

S     Y.    Supp.    20-220:   47-484. 

How.  00-432. 


App     Dlv.   ao-4Bn:   24-wii:   3i 

3T0;  4n-5«. 
N.  Y.  Supp.  4T-3S;  60-llS. 
B2M7. 

N.    Y,   72-437, 

Hun.   »B-3-W;   SI-BOO:    4«-432, 

App.  Dlv,  «e-7, 

N^  Y.  Supp.  4«-3i.t;  ya-gce, 
St.  nep'r,  »a-104. 

iS:  I  .':rf  "Si.. 

App.  DlT.  12-140, 
ft2IMt. 

X     Y,  »7-l(M;   135-470. 
App.   Dlv.  ».1-S«7:  47-272. 
Ml«c.  »-101;  23-Ml:  24-308;  W 


;  B3-fl94:  S«- 
240. 
2K-I34:  2»-14n. 


132:  73-[i32: 

Abb. '" 

N.  Y 
S3»T. 

N.  T.  102-208, 

Mine,  14-229';  a2-Kn;  an-BO:  4«- 

N     Y.'  Supp,  ai-141:  54-0fl3:  BO- 

300.  Tffl;  8a-379. 
rlv.  Prop,  23-2ST, 
How,  Sl-103. 

nun.  7a-3re. 

Mine,  82-rA1. 

N.  Y.  Super,  47-324. 

Week.  Dl»-  IW-IOI-  , 


Huu.  &-20tl;  a7-23i»:  Sl-fill:  ; 

40»:  »«-47, 
App.  Dlv.  48-513:  HW-378. 
MlBP,   l»-ri2. 
N.  Y.  Supp,  »t-72a;  «2-010. 

Abb.  N,  (r,  lo-asr.. 

How.  00-34, 


'ek.  mg.  20-122. 
Snbd.  4. 

App,  Dlv.  si-m. 

N,   Y.  Supp.  *BS-28. 
Snbd.  e. 

K.  Y.   Supp.  40-1002. 

J  lid.  7. 

N,     V,    aa-27S:    BH-IOO;    87-265: 

MN-421>:    IH>-u21:    09-401;    loa- 

200:  123-:ill». 
Aiip.   Dlv.  43-88. 

N,  Y,  Kiipp.  4B-10G2;  BO-.IOO. 
Civ.     I'r.ic     4-2I1S:    8-200;    10-3; 
1:l--i.l4;  .tV-lS4. 
Snbd.  ». 

111.  20-3111;  3»-e32;  40-48^, 
Snbd.  11. 

N,    V.    l«a-2S8. 
App.   Iltv.   4»-S,S, 


.  Supp.  <IO-1122. 
.  25-nil;  4O-30T. 

,  »iinp.  n4-aM. 

1-407, 


i 


Tlnw,   I 
MisV,  33-3A4. 


App.  Dlv,  l(7-10a 


■  V.  Pupp,  e«-«Tff. 


sais. 

HDD.  H»-ST2. 
MlHC.    lS-281,  370. 
N.   Y.  Snpp.  33-MT. 
S31». 


)I-3B.   M:  S&-4S;  TS> 
I.    0Z-8TT;   eO-33:  SO- 


Sabd.  1. 

Clr.    Prw.  S-32T. 

83:m. 


Hud.  »0-]38. 

App.   I»lv.  32-2715:  44-17. 

Misc.   lU-433. 

N.  Y.  Snpp.  SB-B24:  S2-980:  B»- 

1018. 
Civ.   Pror.  0-137. 
Abb.  X.  C.  10-438, 
N.  v.   Ann.  Cns.  T-133. 


33SO. 

App.  : 

S331. 


33»2. 

MiKI 

3333. 

N.   " 
Hud. 


>k.   l>lg.   lH-58. 
■.   »Z-334. 


04-93:      7O-10T; 


:   4X-t<t1: 


*Ki-7:    ._    ...         -...         .. 

Mine.    Itt-ail;    aK-'-HO:    30-71j. 
N.    Y.    Hupp.    4T-88a,    1023;    — 

T35:  81-452. 
SI.    R.-p-r.    14-ieS. 
Civ.    Proc.  l»-4a>, 
N.   y.   Ann.  Chh.  a-M. 


TO-Vtl;    r«-71:   «»-424, 
App.    Illr.     a-412;    3ft-a72;     Jta- 

137,  17S,  2RT;  33-T:  »T-3<i:  3»- 

S2;      4S!-eil:      tKi-'MO:      IW-37: 

n7-317. 
MIkc      1^-211:     tUt'tm:     29-280: 

:»9-:«U;  3«-T4.'i. 
H.     V.     Bupp.     4O-1OT0;     47-S83, 

mOi   93-fflfil   KS-TSS:   e»-iT9. 


333H. 
Hud,  Hl-i 
N.  r.  Ant 


N.   Y.  1«)»>113.  213. 
HDD,   ai-MS. 
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for  levy  on  exempt  properly   13M 

for  damages  and  penalty  for  di^K>beying  mbpsna 8G3 

payment  of  fine  on  contempt  imposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages 2284 

ft  Oh  canlraclnal  and  qnaa-centrttctuat  liabitilitt. 

on  iudgmcniB , 1013 

10  cbarge  joint  debtors  not  served  in  previoas  suit 193T 

by  trustee  sgainst  beneficiary  for  costs,  etc 1918 

by  surely  against  principal  for  Costa,  etc 1018 
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by  evicted  purchaser  at  sale  on  execution 1479 
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■aclual  aHd  quaii-conlracliiol  liabililitt 
purcbaier  from  deCcniUnt  io  cjectms 
rial,  by  person  evicted  by  lummiry  pr< 
oa  cvlcicd  durinc  life  of  life-temut.  ■  ■ 
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menced  RUtjr  be  conlinued  beyon 


if  ipplicatian  for  diKbarge  fi 


auus  in  New  York  city  fourt.. 
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See,  alto.  "  Mauri  Cauiu; 
New  York  city  court  bai 

AdaatBBtons. 
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■Merj. 

See  "  DivoKCS.' 
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vancencB 
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nbttitiited  for.. 


Ad  TcrtlBCBteBta. 

See  "  Puau 
fee>  at  pHnttn 


AMdBTlt. 

defined     SWB 

who  may  lake 6*2-844 

wiihoui  ihe  Mate  i..  844 

coRipelling  party  to  make  dtposllion 88n 

■waEi  of  title.  «e.,  lo  be  disregarded Jas 

verification  of  plesdiM  by    Wj 

form  of  verificalion  of  pleading ^ 

verified  an  iwer  as.  on  motion  to' ^ate  injunction !!!  i !!.!!!. !  S30 


of  non-ieccipt  of  notice  of  protcat  of  bill  or  n< 
of  merils  not  required,  wben  anawer  verified. 


to  be  filed  whe 
limiution  of  ai 


rrsl  for  misappropriating  fanda  or  property 540 

of  pleadings  by    ...'■..'■-■-■-.. 02& 


',  CItr   of. 

-,  CltT  Coart  of. 


3^l' jurirfUllM  ^ 

rovisioni  not  affected 

"uSf.vi'.'T,:; 

?,'n,S?yTr^rni.-.-o-^«. 

sum.  8208 

anawer  raising  title  to  real  properly 

arreM,_  attach  menl  and  replevin  in   

.'.■.'.v.'  Ksio.  8211 

AII»>r.  County  of. 

panel!  of  trial  iurora  in  lOES 

feta  of  conitabtei  and  deputy  aheriffi  for  attending  coarti 8SI2 

Menographer  of  aurrogate'i  court   UUI 
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New  Vork  city  court  unnot  lUtunliic 3U 

diubllit*  during  war  cKccpted  from  italutc  of  limilatioiu W* 

not  entitled  lo  jury  of  part  aliens 1190 

■ioii>r«id«t)  cinnoi  act  ai  eieentorfl   2B1I 

nan>rcaid«iU  incompetent  to  act  u  ■dmiDittralora MM 

ckrk'a  fe«  on  oaturatuatioD    UOf 

AUaavBT, 

See  "  Divoaci; '"  "  Sir*>ATiOM." 

AllowBaeca. 

See  "  Csara." 

keeper  exempt   (toid  juir  atrdet USD 

AiBen4nicut. 

by  inaeniDg  defendant's  true  nanic *Sl 

to  bring  in  partiea «3 

on  death  or  trantfer  of  Intercn TW 

of  cour« Ml 

for  deUy S42 

aerrice  of  amended  pludlnn 543 

of  pleading  on   variance  from  pnwf 539.  M» 

leave  to  amend  on  decision  of  demurrer 49i 

■ervice  of  ameniled  complaiat  lo  auaUin  order  of  arrcat X*i 

lo  cure  defecti,  irrcguUritie*.  etc 722 

power  to  amend  proceai.  pleadioga,  etc 713 

action  may  leiiin  place  on  calendar R3 

to  correct  mistakes,  etc..  in  condemnation  proceedins*.  722-T30,  3Se> 

of  bonds  and  u^^itVin^".'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.     730 

power  of  referee  to  allow WW 

of  judijmeni  sgainit  person  by  fictitioaa  name  1251 

of  jndginenl   ducket  of  county  clerk    KW 

lo  penect  appeal    ; lau 

on  appeal  from  lurrogate'a  court ,1303.  S5T; 

of  f™e"°ri'>'*'.."".™".°. .*"'!'':::;:;;::;::*.::;■.;;::;  ir«! 

mandamus  and  return  amendable  only  by  leave  2Uwl 


■  on  decision  of  demurrer  in  jualice'a  court   2 

Anelllarr  Letters. 

See  "GuAKDiAK;"   "  LiTTUU  or  ADKiHitnaTiOM; "   "  Lkttiu 

TiSTjtUIHTAtT." 
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proceedinga  for  allowing  animab  lo  run  at  large,  ace  "  SnAra." 


apportionment  of.  on  death  of  person 
Another  Aeltoa  P«BdlaK- 

counterclaim   in,  see  "  CouRTiacuiu, 

reply  to,  see  "  RiFLV." 
*eii£caliOD  of,  see  "  VaairicATioM. 
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BBwer  —  Contlnned. 

I.    GiNUAL    MOVlBlOSll. 

pleading  of   defendant   4S7 

appearance  of  defendant  by  421 

must  be  sutncribed  by  attorney   431 

contcnu  of :....  BOO 

form  af  denials 500 

in  verified  answer 624 

defeniei  to  be  leparalely  staled  SOT 

Kveral  defenses  or  counlerclaims  may  be  pleaded B07 

equiUhle  def  enK  may  be  pleaded  507 

partial  defenses 508 

demurrer  lo  partial  defense    508 

demand  for  affirmative  relief B09 

demand  for  relief  iRiinst  co-defendant 521 

judgment  for  part  of  demand  admitted 511 

severance  of  action  on  judjpnenl  for  part  admitted..., 511 

to  amended  complaint i 542 

Khen  iuue  of  fact  arises  on  J B04 

dilatory  defenses  must  be  verified 518 

judgment  on   frivolous  answer  63T 

striting  out   sham    938 

Blriking  out.  far  disobedience  to  order  tor  discovery  of  books. 

etc.   80e 

waiver  of  objection,  by  failure  to  plead 490 

defendant  mutt  answer  eausea  of  action  not  dcmnrred  to. ....  492 
trounda  of  dcmorrer  not  appearing  on  face  of  complaint  may 

be  pleaded 408 

limitation  of  action  muit  be  fileaded 418 

cause  of  action  barred  by  timitatioa,  not  available  a*  defence.  SS7 

verificalion  of  counterclaim  only 52T 

Ktaen  new  matter  in.  deemed  caDtrorerted  vdtboat  dienial S22 

admitted  by  failure  to  reply S22 

II.  Smvici  or. 


By  CT  againjl  citrporiuiotn. 

misnomer  to  be  pleaded  '.WWW'.V.'.'.V.V.'.'.'.W'.  1T7T 

ejilension  of  time  to  answer  in  actios  o;i  bill  or  note....  IHS 

order  for  trial  in  action  on  bill  or  note 1779 

Br  or  agalnti  ixiauvti  and  adminlnramrt. 

first  served  or  first  appearing  to  make  answer 1B17 

separate  answers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded 1824 

need  not  be  verified 1767    , 

may  controvert  interest  of  parties IMS 

allegation  of  tiile  1720 

may  act  up  title  in  third  person 1728 

allegation  of  possession  of   bad  on  which  chattel    dii- 

iralned  doing  damage  1T34 

1<»48 
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in.  Ih  BFECiFlc  ACTIOM-  Conlmucd. 
JoiM  dihlort. 

in  action  lo  charge  deblori  noc  perMHulli'  summoned  id 
fint  >uit 1939 


.  2*44,  :M4S 


deni«i» 'saa 

AppealB. 

I.   GiNHAI.  novilIOHi. 

1.  IVkn  appeal  may  bt  taken. 

Cftliorari  not  (0  iisue  vbrn  sppeql  nuy  be  ulun 2122 

when  parly  may  uppeal 120* 

ptTiOn   inlercslcS   may  appeal   thoHjh   nol  pirty 12B8 

person  interested  nol  lieard  until  .ubjlltution 12B« 

no  appeal   from  order  until  enKred 1304 

proceedingi  to  compel  enlry  of  or^t ISW 

aonullmg  order  (or  failure  lo  enter 1»M 

no  appeal  (rom  judgment  or  order  by  default IZM 

order  preferring  cause  for  trial  nol  appealable T93 

Tefusal  of  iudrment  on  frivoloa*  pleadlns  not  appealable.  S3T 

judgment  of  reversal  granting  new  trial  not  appeal^tlc. .  .  lSt8 
what  order,  on  haheaa  corpus  or  certiorari  to  inquire  into 

detention  are  appealable   3008 

detention 20S» 

2.  Taki^i  tht  appeal. 

how  taken 1300 

exieniion  of  time  to  appeal ^ 784.  783 


designation  of  parties  to  appeal...^..,, 
when  party  sues  or  defeniu  aa  poor  pef 

when  adverse  party  has  died  before 

after  death,  not  heard  until  subnitodon 

of  decedent  

failure  to  substitute  on  death  of  party  pending  appeal., 
order  of  substitution  hy  appellate  court  after  appeal 

notice  to  specifpr  inietkKUtory  judgment  or  Intennedial 

■ervlce  of  notice  on  respondent  when  attorney  not  foum 

setvice    of    notice    when    respondent    and    attorney     nt 

found 

at!  of   papers   on '..'.. 

exceptions  to  decision  part  of  papers  on  appeal 

from  final  order  granting  perempiorj  mandaonu 
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Apyckla  —  CsBHaaed. 

I.  GiHEMAL  riovisioNa  — CiintiDned. 

a.  Taking  iJw  apptal  —  Continued. 

frmn    final    orders    in    summary    pr««dln|a   to    recover 

posuuion  of  Und TSm 

tllm  order  of  tDunty  court  in  supplementary  proc'eed'inc^  S4S3 

from  final  orden  in  condemnation  proceeding* 3BTS 

by  plaintiH   from  iudcmenl  for  defendant  in  coademna- 

tlon  pTOceediag 3376 

S.  Ca»  m  appeal,  sec  "  Caie." 

4.  SicMriiy  and  andinakingt. 

respondent  may  naive 1806 

deposit  in  lieu  of  undertaking 1306 

uuderWking  to  he   filed 1307 

order  (or  new  undertaiioB  pending  appeal 1308 


.  1314 

idfio  pcrfonna 

appointment  of  receiver  pending, .., .,...--..-..-,-.-' -  713 

■dmilting   piiioner   lo  bail  pending  appeal..  2080,  2001,  2063 
20W 
B.  Slat  sf  pTaccedi„gs. 

Itu  of  nroceediogs  pending    1310 

oFmore  tl>an  thirty  daya  w.Itioul  aecurity  proliibited.  ...  1301 

time  of  stay  not  part  of  period  of  limiUtiea JZM 

sale  of  perishable  property  notwithstanding  icay 3^10 

pending  motion  for  leave  <□  appeal  lo  court  of  qipeali. . .  1810 

(Upeneding  levy  on  perional  propertji  on 1311 

order  dispensing  uitb  or  limiting  security  for  tt^ 1313 

on  Api>eal  by  acate  or  county .-.-.---.-.-.--.- 1313 

on  Appeal  by  municipal  corporatioru. 1314 

caMeIlstk>n''"f  'lis  Vrii'dew  'pending '  ^eal  fraio'  'refuul 

of  specific  performance   1323 

on  appeal  from  judgment  in  action  for  dower 1816 

pending  appeal   from  final  order  awarding  writ  of  pro- 
hibition    2101 

order  suspending  lien  of  judgment  on 1266 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 12S8 

restoration  of  lien  on  affirmance  or  dismisaal ISSO 

9.  Hnring;  quetl'lons  revicteed, 

preteroice^ot^a|peaMnvolvnjf^tith 

In  actions  on   undertakings  on  appeal  to  court  < 
case  to  be  made  on  appeal  from  judgment   

to  be  heard  on  caw  ECtlled 

from    judgment    brings    up    interlocutory    judgment    i 

remarks  and  comments  ol  trial  judge  may  be  reviewed. . 

exceptions  to  he  reviewed  on  aor>eal  from  judgment 

exception  to  finding  of  fact  not  supported  by  evidence. . 

dered  .  .  .  .' 1 

from  order  removing  action  from  couniv  court   

ItMS 


.  1316 
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I.  Gbnikal  FioviBiDKi  —  Continued. 

&  Hnringj  qxtilioni  rtvinetd  —  ContiDD*d. 

review  of  order  of  court  other  than  that  in  which  actioa 

pending Tit 

from  order  for  new  iriil  bring!  up  judgment  of  revenal.  ISIH 
review  of  judgment  of  coDdemnation  on  appeal  frqm  final 

order StTi 

T.  DtltTmi»alieH  of  appeal;  imtfrntnl. 

iudpnent  or  order  determining  appeal 1317 

final  judgment.on  affirmance  of  interlocutory  judgment..   1324 
caneelling  or  correcting  docket  on  reTernf  or   nKidiSca- 

tion Um 

enforcing  affirmance  or  modification  of  judgment ISIg 

enforcine  affirmance  or  modification  of  ori  


li  on  law  onW.  action  (or  wrong  not  abated  bf 
modiiied  judgment  pending  appeal  to 


death  of  judgmei 

lien  of  reveraed  or 

court  of  appeal] 


when  ordered 

not  to  affect  title  of  purcbawt 

when  property  sold   

on  reversil  of  final  order  in  (ummarj'  proceedings  (i 

cover  possession  of  land 

on  reversal  of  decree  or  order  of  surrogate's  court. . 
».  Coin. 


f^rTell 


etlocutory  judgment  or  order.. 


I   by  plaintiff   from  judgment  (or   defendant   in 
ination  proceeding , S 


11.  Ik  >rBciiii.>p 


JOTCrned  by  provisions  reliling  lo  appeals  in  actions MB! 

rom  order  of  supreme  court  affecting  substantial  righi ISM 

to  appellate  division  from  orders  of  another  court...'. UK 

limitation  of  lime  • 1SS« 

method   of  perfecting    ISeD 

stay  of  eiecution  pending  appeal 18*1 

hearing ]»» 

appeal  from  final  order  brings  up  preceding  ordert USS 

entry  and  enforcement  of  order  determining IMD 

1.  If  An  apptti  may  be  taken. 

jurisdiction  nf  appeals  from  final  judgment* 19D 

from  final  orders IW 

from  orders  granting  new  trials 110 

on  questions  certified  by  appellate  division UO 

appeals  from  inferior  courts  limited IBl 

when  appeal  to  he  taken  only  by  leave  of  court IBl 


what  appeals  may  be  taken.. 


HI.  To  coum  or  ait«als  —  Conlinued. 
1.  H^kin  apptai  maj  h«  u 
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from    fin»l    judgment    afitr    affiniiBnce    of    interlocutarr 

judgmcnl 1336 

from  TCfiual  ot  new  trial  by  appclUlB  diniion 1330 

from  final  order  in  Bummary  iiiocctdinga  lo  tecovcr  pos- 
wnion  of  Und  to  be  Klicn  only  by  lave 2261 


unanimoai  dcciiion  thit  evidence  lupports  Judsment  not 

reviewable 191 

reverul  below  presuraeil  not  lo  be  on  f»cti 13S8 

oucMions  reviewed 1387 

deciiioD  by  divided  court  that  evidence  aupporti  finding. .  1387 
affinuance  of  interlocutory  judgment  on  appeal  from  final 

judgmenl IKO 

denial  of  new  trial  on  appeal  from  final  judgment 1350 

exception   not  neceaiary  to  review  judgtnent  on  verdict 

subject  to  opinion  of  court 133» 

eaae   on    appeal    from    judgment    on    verdict    aubjcct    to 

opinion  of  court   1S39 

judgnenl  on  determination  of  appeal 1837 

&  Smrify;  May  of  tTocftiintt. 

qtedal  provltions  regulating  (ccnrity  not  affected 133S 

•ecurily  Co  perfect  appeal 1826 

two  or  more  undertakings  In  one  instrument 1334 

■ertaking  and  notiM  of  fuing!  '.'.'.'.'.\'.V.'.'.'.'.  1334 
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o  luil  pending  appeal  - . 


•ecurily  to  slay  execution  on  judgment  for  money 

order  for  further  undertaking  to  stay  eieculion... 

•tay  of  execution  on  judgment  tor  deliver)'  of  pfo| 

on  appeal  from  judgment  or  order  of  affirm 

on  judgment  for  chattel 


ppcals  from  judgment  declaring  statute 

n  party  has  died  pending  the  action 

.f  judgment  abwlute 

leave  to  amend  on  deci^n  of  d 
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I.  AtpHeaiiotis   for  proviaonat  rrmiditi  oitd  erdnv  withtul 

atf  vacate  or  madifjt  vitbout  notice,  orden  made  v]lk- 

mav  irant  order  ■pplied  for  witlicnit  notice  and  tcfatti 

iiJiw ,.. l»ffl 

may  cruit  provinoul  miMd]'  applied  for  nritiiDut 


fuwd  below 


il  judmnents  .  !*•« 

:rlocutory  judgmenls 1348 


3.   UTidirUlriHe;  alay  of  procci 
appellat. 


ellate  division  may  g 


i,  Htari*t:  qntniBii  rtfitavd. 

papcri  on  which  appeal  heard 13SI 

paper!  to  be  filed 1XU 

Iranifer  of  appea[  lo  another  department 231,  1355 

certified  copy  of  order  to  be  ttanimitted  to  coantr  clerk.  13S6 

preference  of  appeal   involving  title  to  office 259 

from  judgnient  declaring  Blatule  unconititutional  ■  ■     Till 
in    actions  by  or  against  perioni  acting  in  repre- 
sentative capatity TBI 

from  decision  of  surrogate T91 

questions  reviewed  on  appeal  from  iudgment* 18« 

from  judiment  on  decision  or  report MU 

from  final  judnment  alter  affirmance  of  interlocu- 
tory judgTnent   1S50 

from  final  indement  after  denial  of  nev  trial  bj 
appellate  divinon    1S)0 

5.  DtlfminatiBti  and  judgmml. 

on  appeal  from  judgment  on  dcciiioa  or  report 063 

entry  of  order  on  determination 135S 

entry  of  judgment  on  order  determining ISSS 

judgment-roll  on  dclermiiutioa  1354 

V.    FHOII    COl>»T   OF   CLA1J.S. 

from  orders  and  jndgmenti    275 

queslioni  revieoable 275 


service  of  case  on  appeal.. 

preference  of  appeals   

<lueUions  reviewable 
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VI.  Fmou  muoCATl'*  comr. 

L  WktH  tpftal  may  bt  laktn. 

how  dWemination  o(  lurrogate  micwed 9M1 

when  Dirty  mar  appeil 3S08 

■ficr  lun  trill  In  N.  Y.  county  of  pracc«dinee  for  oro- 

btte  of  wilt  aiM7 

■Iter  junr  trill  of  proceedinna  lo  wll  dectdenl'*  rtally  lo 

PT  MHt  ;,..  2MB 

fion  decree  for  distrlbulion  an  (ale  of  realty  for  de«- 

dmfi  debts  2TB1 

no  ijjpeil  from  decree  or  order  on  default ISSR 

wbcQ  peraon  not  i  party  may  ippeal 2S09 

lo  what  court  appeal  li«   2570 

time  to  appeal  25T2 

detignation  of  parties  to  appeal 12K>,  2STB 

miessiry  pirtiea  to   SBTS 

bringing  in  additional  parties  after  appeal £673 

iDbnitution  of  representative  of  deceased  party 12D7.  ffl7C> 

proceedings  when  party  dies  pending  appeal 1208.  iStS 

order    of     subitltution    of    repreientative     of     deceased 

party 129»,  2B7S 

Knice  of  notice  of  appeal ^nti 

appellate    court    may    supply    defec!    io    perfecting    ; 
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S.  Stturtiy;  ttoj  of  pTOcetiingi. 

•ecurity  to  perfect  appeal »i  i 

undertalcing  to  stay  execution  2G7S 

underdking  to  stay  commitment  for  disobedience  to  de- 
cree or  order  .  ,    2678 

amount  of  undertaking  to  Hay  proceedings 2580 

uDderlaliina  on  appeal ISOB-ISOB,  2ETn 

requisites  of  undertaklni ZS8I 

BCtton  on  undertaking 2581 

auspmslon  of  decree  for  probate  by 2582 

powers  of  executors  and  administralors  pending  appeals.  2582 
decree  revoking  probate  or  lelleri  not  stayed 2683 

stayed  .  .  *.' ' 2083 

remoTat.  etc.,  of  tatafnentarr  truitee  not  itaycd 2583 

appointment  of  temporary  administivtor  or  appraiser  not  , 

stayed 2583 

perfected  apfxal  stays  proceedings  in  eaaea  not  expressly 

prOTided  for 2S84 

9.  Mtarimt;  {tteiftoiu  nvitvied. 

bringing  up  intermediate  orders  for  review... -.-  2571 

brings  up  for  review  each  decision  excepted  10 2545 

may  be  on  Uw  or  facts 2576 

facta  reviewable  only  on  case  settled 25T6 

appdlate  court  has  same  power  to  decide  facta  as  surro- 
gate   2588 

■ppcllate  court  may  take  further  testimony  and  appoint 

referee 2580 

.   huDiaterial  error  in  admitting  or  rejecting  evidence  to  be 

disregarded 2646 

4.  DttmniMHivn  and  fudftnl. 

judgment  or  order  on  appeal 2BST 

order  to  be  transmitted  and  carried  in.o' eifecti '.'.'.'.'.'.'.'.'.  2686 

jury  trial  <m  reversal  in  probate  caaes. SSfS 

•ward  of  costs 2588 

coata  same  as  in  supreme  ccort 2560 
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V'll.    To  tUniJIE    COUtT    FKOlt    IKPUIOK    COtrkTb 

when  gpM*!   maji   be  taken    13*0 

urderi  affKtini  lubsuotial  riehis  appealable  1342 

firm.  N'ew  York  municipal  court   .1213 

where  and  how   heard 13M 

Kcurity  not  required  lo  perfect  1341.  IStl 

sccurilv  (D  stay  execution    1341.   134:t 

to  lie  heard  by  upellate  diviiion.  except  tn  fint  atid   fourth 

departmenta 1»H 

to  be  heard  by  appellate  term  in  flrat  and  fourth  departmenta.  13M 

where  judgment   or  order  on  appeal  entered   l.'Mo 

judgment  on  appeal  from  N.  Y.  municipal  court   .t'l.T 

sllowaoce  of  appeal  to  appellate  dlndoo    ISM 

(Uy  on  appeal  to  court  of  appeals   134^ 

VIII,  |-«ojt  ..iiY  cotar  of  Nkh-  Yo.k. 

from   order  or  interlocutory  jiidginent' '.'.'. ".'.'.'.'.'.'.".".'.'  VlW 
i.;here  and  how  heard   1944 

hearing  of  appeal   810l> 

(xereise  of  Jiacretion  may  be  reviewed   3H» 

siipiilalion     for    judgment    absolute    on    affirmance    of    order 

granting  new  iriaf 31B1 

when  appeal  may  be  taken  to  appellate  divinon .<I1!)1 

practice  and  proceeding!  on  apneal  to  appellate  diviaion .tlfrj 

lime  to  appeal  to  apoellale  division    ,110-1 

enforcing  determination  of  appellate  court   31fM 

judgment  abwlute  on  affirmance  of  order  granting  new  trial,  SIM 
con 3E11 

IX,  FaoM  LOCd.  couaT)  or  Aliahy  akd  Tkot, 

to  county  court  from  Albany  dty  court 3I1S 

to  county  court  from  Troy  junice'*  court (US 

}[.    FaoH    JUETICU'    CODITa, 

1.  When  apfcal  may  bt  Ifklit, 

who  may  appeal 3MS 

JDdgmenl  reviewable  only  by  appeal BUM 

to  county  court  From  order  on  claim  to  aurplua  on  Bale  of  ^^ 

to  supreme  court  from  order  on  claim  to  nrplui  on  aale 

of  slraya S086 

from  order  on  demand  for  jnaarwinn  of  stray* SIOS 

from  final  order  on  procecdlnga  for  sale  of  stray SIM 

from  judgment  foredosing  mechanic't  lien 3WS 

2.  Taki«t  Ihe  apftat;  jusKce-i  TtlKtTi. 

lo  what  court  appeal  lo  be  taken 3M9 

when  and  how  talien SH» 

service  of  notice  on  iustiee BMT 

payment  of  costi  and  juitice'a  fee 3047 

supplying  defects,  etc..  in  perfecting  appeal 8MB 

demand  of  new  trial  ai  of  right SOU 

jujtice's  return SOW 

return  after  le-ra  of  ofRce SGM 

compelling  further  return  BOCS 

8,  Slay  of  ixtculion. 

undertaking  to  slay  erecutioD SOBO 

filing  undertaking  when  jsilice  il  dead SOGI 
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<  Hiaring  OHd  diterminatilm. 

bariDE 3068 

piperi  on  ap[Ml 3063 

■tipulacion   by   rapondent  for   revcrul BOSZ 

diamiiul  for  failure  lo  uroKCii»  3062 

dctermmitioa,  wbcn  junicc  unable  to  make  return SOM 

determinatton,  wben  error  m  fact  alleged 3(HT 

■ettSng  off  coiti  and  recovery 3059 

co«H  below  included  in  diiburuiDenti SOflO 

iBdgmenl 3063 

Judgment-roll 3061 

rsStDlion  on  reverul 30SH 

IKW  trial  on  appeal  from  judgment  br  default SOU 

proccedinga  on  new  trial  before  juitice 3065 

c«u  of  appeal 3063 

UDDnnt  of  coil* 80BT 

B.  Nrv  trio/i  of  ritht  en. 


in   perHM.  or  by  attorney BS,  3 

of  one  attornEv  for  more  than  one  defendant 

tlaw  (or 

Hben  suDiinons   serred  on   guardiui  ad  titim   of  absent 

bow  made 

notice  or  pleading  to  be  mlxcribcd  b^  atlomajr 


after  appearance,  papers  to  be  served  on  attoroey 790 

demand  for  notice  of  usesament  of  damages  i>  not 1210 


ereal  propi 

trly..  3303 

peraon  not  cited  on  probate  of  will 

periona  mtereiied  on  applkalion  for  probate  ol 

In  JD»tic«'a  court,  action  commenced  by 

he! 

tiff 
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dolgnation  of  lutticea  of 

2S0 

judge    Dot    ditqualified    wben     policyholder    of 

■Modiie  jnitice  may  predde    

nnmber  of  juatice*  neceuary  to  dedaioa. .......... 
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Ap»eUalc  DItIbIvb  —  CoBllBBed. 

I.  CoRiTiTCiTiOH  ot  CODKT  —  Contmnid. 

•ppointmcnt  of  dinM  and  place)  of  t«nn> S3S 

of  term*  10  b«  publisbcd 336 

of  enirBordinsry  turns  of 231 

loutioD  of  cDuni S2D 

Kporta  of,  Kc  "  SuriEui  Covw  Rtroina.'" 

II.    OmCHI,    COUITIIOUSIS,    ETC. 

■ppoinlmeul  of  cUrk 80.  221 

depuli  clerki HI 

libiin'sn 221 

iienoeripheri 2St 

■Kendanli 121 


payment  of  feci  and  evpensu  of  oSceri. 243 

itationety  and  minule  book! 2*2 

hufing,  elc,  of  courtrpora   242 

tdegrapbins  daj  calendar  to  county  clerks 242 

III,  Jvntnction  aim  poweia. 

power!   of  justice*   of    2S0 

.   appointment  of  ipeeial  and  trial  terma  by ISE 

auignment  of  juMkea  to  hold  trial  and  ipeciat  terma 232 

dnifnition  of  temporary  jajl  br  Drendins  juuice..   18S.  t3t.  14* 

tranifer   of  appeali  10  another   d^artment 33th  S31 

power  to  nuke  mica S3D 

{Driidictjon  220 

mbmiwion   of  coatrovers];  to 12TB.1281 

may  ncale  or  modify   without  notice,   order*  nude   without 

notice 1348 

may    vrinC    order    applied    for   without    notice,    and    refuied 

below   1348 

may  grini  proviaional  remedy  applied  for  wiltaoui  notice  and 

refu«ed  below 1348 

may  gram  May  pendinK  ^ipeal 1348 

may  hear  eiceptionl  i&  firat  initance lOno 

motion  for  new  trial  to.  when  trial  by  court  or  nfcrec 1001 

judgment  on  motion  for  new  trial  in  lint  initanee 12ZT 

judgment  on   appeal  from  judgment  where  tpecial  or  general 


when'mandamut  r^nTrf  by"    '.'/.'.','.'.'.'.  20SS 

See  "  M>  NOAH  ITS." 

when   writ  of  prohibition  granted  by 2003 

See  ■•  PaoHiiiTioH," 

when  certiorari  to  review  granted  br 2131 

Pee  •■  CEBTioaAai." 
I\'.  Affuu  to.     See  "  Arruu." 
ApportlonmcBt. 

renli,  annuitiea  and  dividend)  on  death  of  perton  iniereaied. . .  2T3t 

reference  on  applicalion  fnr  appointment 8Zi 

of  vejsel  attached  681 

appointment  of,  for  estate  qf  decedent  2711 

on  application  to  mortgaee  dccedenfi  really  to  pay  debti. .  Kfll 

by  surrogate's  conn  not  stayed  by  appeal Ki8.1 

»PP"is^l  "f  dccc^lcnfs  eftate   2711 

f«^,  in  »urroga(e'»  court SSSi,  ZTll 

loss 
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t.  The  siTiHiuiaH. 

when   inbmiwion    ctnnol  be   mad*. . 


my  MipaUlc  for  cntrr  of  judgmenl  on  award 236S 

^ipointment  of  addilionBl  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  10  sit  with  original  arbitrators.  236T 
appointment  of  time  and  place  for  hearing 2388 

adjournmrnH  .       '.'.'..'...'.'...'.'..'. '..'...'. 2888 

oath  of  arbitralora   2389 

arbitrator   may   issue  lubptena   8IH 

requiring  attendance  of  witnessei    33T0 

fee*  of  arbitrator!  23T1 

right   to   re»olie    2BS3 

who  mar  enercise  right  to  revoke   3383 

■     '  ■     ■     '-  r  close  of  hearings 2389 


ocation  of  submission^  by  death  of  part)"  before 
eiiect  01  lutne  sunmisvon  oa  Umlutioii 

II.    TBI  AWAID. 


award   by_  majority    8371 

tS'be'^knowf 'iSd'or''pr  "ed'". .  ".''.*!?!"!  '.'.['.".['.'.'.'.'.'.W'.  2372 

motion  to  confirm 2378 

notice  of  motion  to  confim   2978 

noon  what  ground*  vacated   3874 

wlien  award  n.sy  be  modified  or  corrected 2ST8 

when  motion!  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 3376 

costs  on  vacating 2876 

rehearing  on  vacaiiog 23T4 

proceedings  on  death  of  party  after  award ZS82 

proceeding:*  where  committee  appointed  for  party  after  award.  2SS2 

-     III.    ElITiy    OF    JUDCUBMT. 

entrr  of  judgment  00  award   2ST8 

in  what  county  judgment  to  be  entered 3366 

■    -   "    ' .   4378 


jadgmenl-roll  237B 

docEcling   i    ■  -  

enforcement 


[   judginenl   2S7B 


right  of   action   in   affirmance,   disalirmanca  or   modificnioi 


.  1383 


See,  also,  "  PaoviifaiK 
I.  Whin 


it  abollihed. 
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I.  When   oufi   ujtv   luui  — Continued. 

for  nonpayment   of   conlracl  debt 16 

■lltgilinn  of   fraud  in  contrscting  debt 5M 

■ctioni  for  funds,  etc,,  of  stale,  municipalities,  etc M9 

complaint   demanding  performance  of   act S50 

rigbt  dependent  on  extrinsic  facta KSO 

when  of  right RSI 

when    discrclionlTT    551 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc-  - . .  5<'>^ 

foreign  judgment  doe«  not  affect  right BSZ 

Igalnit  person   usurpina  office IMS 

prisoner  may  be  commilled   for  civil  contempt  on  ditcbarge 

from  custody   22ffl 

In  habeas  corpus,  of  person  about  to  remove  priaoner...  205t-a"»-''T 

new  order  nf.  against  escapnl  uck  prisoner 1Z7 

of  juror  for  non-attendance 1110.  IISS 

of  delinfjuent  on  warrant  to  collect  fine SSH 

IT.    ElEUrTIOH    AHD    HIVILECE  nou   AlaUT. 

sot  abridged  by  provisions  rtlaiing  lo  justices"  courts 29M 

women  ncrt  (o  be  arrested,  except,  etc BSI 

lanatics  and  idiots  to  be  discharged S^ 

Infanta  under  fourteen  to  he  discharged DM 

persons  sued  in  reareaentative  capacity  not  to  be  arrested...  SGS 

privilege   from 5<U 


of  officer  conveying  prisoner  through  another  county...  1I» 

of  prisoner  being  conve^  through  another  cannly. , .  lU 
officer  of  unincorporated  BaBociation  exempt  In  action  a^inst 

discbarved  inioivent'drtt'oV  Mmpt.".* .'.*.'.'.'.' .'.'.'.'.'.'.".".".'.'.'.' .".'!."  HIS 

privileged  persons  to  be  diMhar^ed St* 

discharge  of  witness  arrested  in  violation  of  privilege M 

what  judges  may  discharge  witnesses  illegally  arrested SflS 

order  discharging  privileged  person  does  not  bar  second  ar- 
rest    5«t 

of  witness  in  violation  of  privilege  is  void SSS 

damages  for  arrest  of  witness  in  violation  of  privilcgt 883 

liabil^y  of  sheriff  for  arrest  in  liolition  of  prfHIcgc 864 

ni.  Thi  dkdu. 

who  may  grant  order HU 

when  lo  be  made  by  a 


of  final   decisio 

equirea  to  procure 

traoted    

Tanted  without  complaint. . 


m  of  order. 


!urily  upon  order  by  court 

writy  upon  order  by  judge 

-rtaking  not  Impaired  by  remoral  of  ictioa  f 


e.. 


liability  of  Mitc.  auniclpality  or  officer  for  dunacn. . 

IMO 

19D0 

.  2487-2489 

wb«n  order  Krnntnl  before  serricc  of  eomplBliM 

lime  for  oiaGinK  ipplicilion  to  vmcate 

time  for  nukins  ■pplicalion  to  inCTMK  MCuritv 
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how  order  executed -.  ^  •  -  •  ^ ..  .^ .......  ^ .  - .,  ^ 

order  of,  from  N-  Y.  citj  court  to  b«  executed  by  ■! 
■tticbment    liiued    b<r    lurrogite    may    be    exeealed 


vhen  permitted  on  Sunday 6 

copy  of  pipen  to  be  delivered  to  defendant MZ 

■herilf  not  to  tahe  reward  for  waiting  for  prisoner 114 

pri»ner  nay  be  convesed  throuRh  another  county UN 

delivery  of  order,  etc,  to  sherira  aucceawr IRT 

filing  pa«r3  it  bail  not  given BBC 

of  ilieriff  by  coroner 174 

in  action  in  which  ahrrlff  i>  plaintiff 179,  ISO 

ifaerifTa  feei  for  letviog  and  exeeutini  order 83OT 

CtWTOny    USD    DETEBTIOH    OF    nilOHII.        See.    alio,    "  iMFIiaoN- 


t.  etc..  prohit^ted 

hsn  fees  allowed  by  law  prohiMtcd. . 
o  jail  liberiie* 


place  of  .beriff's 
attacbiDi 

babeai  c 
remand 


nt    in   c 

jutempt    not   to    iaaue  again. 

perMm   under 

of  pri«t 

er  on  hd>e.a  eorpaa  to  >B**e 

r  for  eivU  con- 

Vn.  DiacnARCT  now  aiiest.     See,  also,  "  Ihsolvsht  Diitom," 

for  delay  in  prOMCUtiflg  action BT3 

for  delay  in  entering  judirment 672 

for  delay  in  issuing  execution.. B72 

release  on  discbargr  of  insolvent  debtor 2186 

bow  validity  of  discharge  of  insolvent  debtor  teatcd 2186 

validity  of  discharge  of  insolvent  debtor  may  be  attacked  on 
motion  to  vacate   3187 
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ArrcDl  —  Ce>  tinned. 

VIU.    PHOCEU-IKC*    AMEB    JUDGU«MI.       See,    »1«0,    "  EXKUIIOK." 

plaintiff  muBI  prove  allecttiaii  of  fraudulent  miuppllcatian . .  btf 

arrest  after  final  judgment 551 

eitecution  aiainM  penon  after  order  of  arrcit HBT 

IX.  Bail. 

punishment  for  giving  fictitious  bail U 

defendant  must  be  discharged  on  giving  bail 5J.. 

opportunity  to  procure 673 

defendant  may  elect  to  give  bail  or  bond  for  libertiej 574 

eontenis  of  undertaking 575 

,     eMmination  of    sureties 5T6 

justiticatioo  of  sureties STB 

notice  of  justification  in  N.  Y.  city  court SUB 

service  of  papers  on  plainliff's  attorney f"  . 

«rben  ball  deemed  accepted 6TT 

notice  of  juBlificalion  "<m  rejectim 'by  pUinti«.!]! HT8 

substitution  of  new  bail  on  rejection  by  plaintiff STll 

qualifications 579 

SwI^e"  of ". .  ".**'. .".'™ :;;;;!;!;;;:!;!;;!!;!"!!!!!!":  bsi 

deposit  in  lieu  of  bail 9S2 

(Attitution  orbaii  for  deposit! !!!!!!!!!!'.!!!!!"!"!  i !!!! !  68* 

■             application  of  deposit  K^il 

direction  for  payment  of  deposit  to  third  person SSt 

when  sheriff  liable  as  bait 5B7 

Erocecdings  on  judgment  against  iberiff 5% 

ability  of  bail  to  sheriff ESS 

X.  CaAaoiHC  and  pischakcihc  lAti. 

exoneration  by  surrender  of  defendant S91,  6»S 

bow  surrender  to  be  made BBS 

bail  may  arrest  defendant  to  effect  surrender SUB 

exoneration  by  defendant's  voluntary  wrren  der 094 

iubiliires" of''l™r?ff*artail"  . . ."  .™ I'.lW'.l'.W'.'.li^  BBS 

ri^bls  of  sheriff  liable  as 695 

bail  to  be  proceeded  against  by  action  only. . , .  -  ^ ,  -  -  -  -  r  -  -  - . .  BOB 

duty  of  sheriff  on  execution  to  charge  bail '.'.'.'.'.'.'.'.'.'.'.  9M 

defences  in  action  againit  bail KKI 

relief  of  bail  when  defendant  arrcMed  for  crime «<0 

exoneration  by  death  of  defendant 601 

exoneration  by  discharge  of  defendant  from  obligation 001 

extension  of  time  to  surrender  defendant WQ 

payment  of  costs  as  condition  of  exonenticia QOI 

H.  Ih  Niw  YoiK  cirr  con«T. 
1.  Gtntral  provitioni. 

time  of  defendant  to  answer MM 

power  to  relieve  from  Imprisonment SS 

notice  of  non-acceptance  of  bail SIM 

notice  of  justification  of  bail S188 

9.  Ih  mofini  ra«»j. 

order  of  arrest WTT 

contents  of  order MTO 

execution  of  order WTS 

service  of  summons  and  order S1T9 

>-q  or  deposit  before  return SlS(t,  nSl 

after  return tUt 


[^ 


INDDX. 

Arrest  —  C«>tlBvMI. 

XI.  In  Ntw  Yobs  city  cou«t  —  Contitraed. 
2.  In  marine  niMci— Continued. 

cuitodx  of  defendint SlBl 

return  d[  rt^riff ., nSi 

ippetraDce  and  proceedinia  after  return SlSfi 

Xn.  Iir  jn»TicM'  COURT*.     See,  also,  "  Joiuci  or  iHi  PiACt" 

SrJTileEe  from  armt  not  abridged  or  affected 2904 

malei  exempt SSOt 

in  ^hit  ictiona  order  rnnted 2Sefi 

BTOundi  for  panting  order 2894 

proof  of  eitiiajie  fact*  necessaiT  in  action  lor  miiapprepriai- 

in»  fund.   2903 

■ufficienejr  of  paperi. 289^ 

plaintiff',  undertakini  on. 2890 


pbintiff  muit  appear  when  notified 28SS 

defendant  to  be  kept  in  custody 2900 

motion  to  diKharm  from  arreit 2901 

effect  of  order  drKharging 3909 

when  suminoni  accompanied  by  order  retarnaWo 28n 

diKlurse  of  defendant  on  adjoumment  br  plaintiff ZIH 

undertalHng  for  diicliarge  of  defendant  pending  adjoummeni.  3969 
Xlll.  In     Niw    Yoai    MUHicipAL     conaxa.       See,  alao,  "  Nsw  YotK 
Musiciru.  CoDiTs." 

order 3210,  3211 

proceeding*  on  order 321)1 

XiV.  1h  ujcal  covkts  or  Auamv  and  Taov. 

in  TniT  justice's  court    8810,  3211 

in  Alb«i7  rilr  court   S210,  3211 

Animall  and  Battery. 

included  in  term  "  perional  injuiy  "    3848 

limitation  of  actions   . . ., 384 

vessels  .   .   .   .    ;...' 317 

arrrst  in  marine  action  in  N.  Y,  city  court  3177-3187  , 

excepted  froni  iariadiction  of  justice's  court   2863 

of  Albany  dly  court    2863,  3223 

of  Trey  juitlcc'a  court    2883.  3223 

cost*  when   recovery  is  less  tban  $80   3228 


on  judgment  by  defaalt    ; 

on  judgment  by  default  .--..-.- 
deposition  witliout  state  for  nse  on  .... 
in  action  for  negligentiy  eauiing  death   , 

ir.  WaiT  OP, 

for  genernl  provisions,  lee  "  Waira" 


id  quod  damnum    1901.  2103 

lOBT 
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3108 

jury  to  make  intiiiisiti™ 

i™,-.1.£'»zteT»fi.''."'::::::; 

notice  of  application  to  confirm  or  aet  laide. 
•etting  ajidf  inquisifion 

3111 
2111 
3111 
31  1 
31  2 
21  3 

VMIing  of  title  in  »tHl 

state  treaiurer  !□  jaj  damage*  to  governor- 

. .  3114. 
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See,     bTiO.     "  DlCEDEHTt*     ESTATU;  "     "  ExiCUTOll 

defined,  in  eorrogate't  practice. 
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Art- 

31U 
3S14 

_.. ,    ._ 3300.  8370.  S3n 

consent  of.  to  diaclwge  of  Inwlrent SIB 

by  insolvent  debtor,  lee  "  InMiLVEHT  Dwioita." 

on    application    for  diicharge   from  imprigonment   under   ticeen- 

».Ji^«™  cUi "mayTw IMS 

what  claims  or  demands  usignable 1010 

of  eauae  of  action  for  usury 1911 

iudgmsnt   asaiunsble 1913 

vhen  transfer  of  judgment  conveys  cause  of  action 1S13 

assignee  lakes  subjed  to  equities  aecruing  before  notice I90B 

eounierclaims  in  actions  on  assiKned  claim! IKK 

assignor  of  fudgment  musl 
of  imdertaking  on  attachme 

of  right  to  sliertfT's  deed  on  sale  or  eieeunon Mn 

action  by  assignee  to  recover  chatlel 1692 

liability   of  transferee  of  cause  of  action  for  costs >2IT 

AastKaneBt  for  Benefit  of  Oreditora. 

petition  of  surety  of  assignee  to  be  relieved  from  bond tH 

preference  of  actions  by  or  aiainsl  assignee 791 

filing  notice  of  assignment  of  judEment  laBS 

content  to  discharge  insolvent  debtor SIES 
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right  of  iclion  Mgalnst  RHtnbcrs  not  sff«V<i   - 


■gajnn  nwmbirs  (U>pFnded.<. 


improper  joinder  of  peraon  not  liable  or  dead 

proTiaPans  ivUllTe  to  determination  of  ctiim  to  real  property 
applicable    


An«chn«nt. 


not  to  be  granted  nHih  arrcat  or  injunction,  except,  etc 719 

in  what  actions  granted   636 
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notice  of  application 1422 
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tenure  of  oBice  and  fee!  not  affected  X^ 
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III.    ACTCOHI  IT. 
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application  for  leavi 
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se  of  old  sureties  on  giving  new  bond 


aue  on  bond  on  revocation  of  kttc 

action  when  no  auccessor  appcrinted 
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proTukmi  applicable  lo  cjteculori,  etc.,  ippolaMd  before 

to  prerent  decree  when  prapcnr  vithhetd  from  execnlor, 

nt. 3709,  2710 

on  payment  of  IcKicics 2T31 

pnrchBier't  bond  on  »le  of  executory  contract  for  Iwidl.  278U 

of  freeholdet  appointed  lo  lell  deoedent'i  realty Z7tt7 

&  Of  tMtctiltTt  and  aJminittratort. 

ot  executor  on  objection  igaintt  him 3638,  264S 

of  administrator  with  «iU  annexed a64B 

of  «dmiol>lr«or 8864 

ot  county  treaaurer  as  public  adminiBlnlor aeoi 

of  temporary  idminLstrator  2670 
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on  decree  for  Mie  of  decedent's  realty 2768 
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(turdian  of  infant'i  property  3831 
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di»cO¥ery  and  inipectian,  see  "  Ducovaay." 
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of  forei^  corvoralion  are  preiumptlve  evidence 92S 

■dmiuibilily  of  copy  of  books  of  foreign  corporation 930 

«rificalion  of  copy  of  book,  of  foreign  corporation 931 

proceedings  to  compt!  delivery  to  public  officer WTla 

proceedingi  la  obuin.  after  judgment  determining  title  to  office.  1052 

demand  for.  after  judgment  determining  title  to  office 19S1 
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excepted    from  justice's  jurisdiction 
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concealment    of    oHer   to   take   bribe    from    ioror   in    New    York 

county    1124 

to  induce  omiaiion  of  juror's  oanw  in  Ktngi  county 1158 

ptnally  where  juror  accepts  bribe IIW 

ItrliliEfH. 

diimagcs  (or  cutting  timber  for IMN 

BrokPES. 

order  iif  arreK  in  action  for  funds  of  properly  misipolied M* 

Braolilrii.  JuHllrvi*'  Coar«a  in. 

aiifKiinlmeiH  of  inleri.rMers 3181.S1:!4 

designation  uS  attendantt  312." 

wlien  court  to  be  opened  3i:CI 

appMl*  from  judgments  of. '.'..'..  .\ .  .\  ..IIW] .'.'."  aOfW 


BbSbIo,  MantcliMil  Conrt  of. 

removal  of  action  on  aai-^Vr'of  iMt. ','.','.'.'.'.'.'.'.'. l'. '.'.'.'.'.'.'.'.'. '.'.'.  2MU 

summary  proceedings  to  disposMw 22W 

discharge  from  iraprisonmenl  on  execution 3033 


BarrlnK  UronndB. 


of  municipal  corporations,  oroof  of.. 


county  charge 2(1 


ontesied  anpHcalion  for  insolvent's  dijchiirfie  to  be  placed  on. .  2I6T 
"of  pleidinB TZ3 


payment  of  iheriff'a  calendar  fees. 
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aSiixis  exempt  from  jury  lervice 1029,  1030 

wills  of  personal  properly  executed  in    S6I1 

actions   asainst IMG 

lo  op[nron  of  eourt ■. .  1339 


decision  or   report    9HT 

comenH    of    B9T 

rulinEi  and  renurki  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  juc^ WW 

on  motion  for  new  trial  for  iiregojarit)-  or  surpriie niW 

on  appeal  on  exceptions  to  decision  or  reiiort  91)8 

appeal  from  order  on  motion  for  new  trial  on  jadge's  minutes 

to  be  heard  on  case  settled 999 

on  submission  of  controversy   1279.  1280 

making  and  settling  on  appeal  in  condemnation  proceedings XWtT 

statement  of  exception  in.  not  to  prejudice  motion  for  new  trial.  lOnfl 

iinal  judgment  not  Mayed  by  preparation  or  settlement  of lOfH 

order  reftisirg  resettlement  ii  appealable   1.147 

necessary  lo  review  facts  on  appeal  from  surrogate's  court 3-'i7n 

settlement  of  case  on  trial  before  surrogate  2MS 

requests  to  find  may  be  made  to  surronate  on  Belllement  of. ._...  SMil 

"in"^mroi|Ltc's  illu^t  f^  oroba^'of  will 'T".  J.  ?. .  f^?^..  .'?f!  2M7 

costs  for  makin?  and  serving  KSil 

costs  for  making  and  serving  amendmenls  Sffl 

slenograpber  not  lo  be  interested  in  preparing  or  printing 82 

<7i<n>>«  of  AvdoiB. 
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I.    To   INOVIBE   INTO    BETENTIOS. 

a  stale  writ  IWI 

1.  AfplkaHon  far  arril. 

copy  of  mandate  for  detention  lobe  given 20IW 

penally  for  refusing  copy  of  mandate  for  detention 20611 


1.  To  IBOnwi  INTO  Dms^oN  —  Continued 
1.  ApplicatioH  for  writ  —  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc.  flOU 
when  detained  by  oundate  of  federal  court* ""■* 


on  to  be  by  pe 
a  negations  of 
to  be  verified. 


S.  The  un'l  and 
*hen  writ 

S?ias™orp 


n  bailable. . .  2041 


cRonot  be  nude  returnable  on  Sunday 2019 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  jud^ 2023 

not  to  be  disobeyed  for  defect  of  fomi 3024 


of  county  may  be  called  to  eiecute  atlBcbmCDt  o 
t  to  bring  up  prisoner  on  disobedienee  to  writ. . . . 


warrant  to  arrest  for  unlawfully  confining 

proceedings  on  warrant  to  arreat  for  unlawfully  c 


Op  Remand,  discharge  and  aitewance  of  bail. 

remand  of  prisoner  lawfully  detained 

power  of  court  to  inqinre  into  legality  of 


order  for  dis 
district  allon 


tallty  of  maadale,  etc.  .  2034 

to  be  discharsed 20X1 

"   :hargTd  forthwith.  3043 


»,„..„ 

obe™dewiSo«"noti„V 

»per- 

ey  to  have 

notice  before  diKbai^  of 

crirn. 

bail    when 

fctX  and'Sflon.... 

br  whom  bail  to  be  taken SOU 

diacharse  of  prisoner  bailed aon 


INDEX. 
C«rtl*r>rl  —  CoBtl>ncd. 

I.   To    JHOUIRI    IKTO    DEISNTIOB  —  CODtlnDed. 

5.  Rtmaitd,  diickargi  and  olhtBaace  of  froil  —  Continurf. 

writ  of  diichargc  abolished 3048 

•errice  of  order  to  diKharn Z04B 

enforcing  order  for  dischirge 2(M0 

penally  for  disobeying  order  for  ditcharee 2049 

wben  priioner  diiehiraed  miy  be  re-imprisoned  tor  same 

cau» 2050 

penalty  for  illegally  re-committing  diKharged  priconer. ..  SOSl 
diimiual  if  prtioner  lawfully  detained  and  not  entitled  Id 

bail   20ia 

8.  Afpialt. 

B-hnt  orders  arc  appealable 2058 

wben  people  may  appeal 2099 

discharge  on  bail  pending  appeal  by  people 2058 

admitting  to  bail  pending  priBoper'*  appeal 2060 

"^''*""  divtsioT".  '."*  .  .'I'f.'? !""?".". . "  .  'T.. . !?  2081 

by  prisoner  to  court  of  appeals 2082 

valid  tor  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  ^admisaion 

to    bail 3083 

a  state  writ 19BX 

may  be  styled  writ  of  review 1091 

for  general  provisions,  see  "  Waits." 

■pccisl  xatutory  provisions  excepted 2147 

applies  to  civil  eases  only  and  e.iminal  contempts 2148 


when  writ  msy   issue 21S0 

"determination"    defined 2148 

"body  or  officer"  defined 2146 

may  issue  to  officer  after  expiration  of  term 21S8 

'  not  to  issu*  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  aciion  by  court  of 

record    2J31 

not  to  issue  to  review  determination  which  is  not  final...  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  is^ue  from  court  exercisinft  appellate  jurisdiction. 2124 

to  he  issued  only  within  four  manlhs  of  determination...  21ZS 

extension  of  time  for  disability  of  relator 2126 

itay  of  proceedings  pending,  obtained  only  by  order 2131 

nndeHaking  to  procure  stay  of  proceedings 2131 

S.  Application  for  writ. 

how  application  for  writ  made 2l2T 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2I2S 

service  of  notice 2128 

8.  The  wril:  imicc  of  writ. 

when   and   where  returnable 2131 

to  whom  writ  directed 2129 

mode  of  service  of  writ 2130 

fee*  to  be  paid  or  tendered 2009 

m  10T3 


INDEX. 
CeF(lor>rt  —  Conlltin^d. 


exieniion  of  lime  to  moke  return 2133 

how  relurn  made 2104 

turthen  relurn  m*]'  be  diteeled ZIS 

■flidaviU  to   tunplement   return 2I3& 

ttet  for  making  return 2135 

proceedings  when  defendant  dead,  absent  or  incompetent.  2I3B 

pnulty  Eor  omblion  to  make  retum 2m 

officer  failing  to  make  ma>  be  punished  after  eipiralion 

of  term 219B 

6.  Hean'tig  and  drltrminalicn. 

EriiiV^g  i/  thir"  p™™!.  f . . .  .V  ""''.  ".WW.  "'."'.'.]'.]  2:S7 

hearing  upon   relurn 213« 

notice  of  hearing 21M 

when  defendant  dead,  ibient  or  incomtwlent 2I.'W 

what  question*   may  be   reviewed 21*ii 

enal    order 2141 

awarding  and  enforcing  reitllation 2145 

entrr  and  enrollnent  of  final  order 2144 

•ffeet  of  enrollment  of  final  order 2145 

costs  duKretionary   5IW 

award  nf  tosis  by  final  order  2H.-; 

additional  ailort-ance  on  review  of  asKKnienl  (or  taxation.  J^i 

Challrnce. 


champertous  actions  hj  attomeri 

grantee  of  lands  held  adrenely  may  aue  in  name  of  grantor. . 
costs  in  ejectment  by  grantee  suing  by  grantor 


to  foreclose  lien  on.  see  "  FoMCumiat" 
10  recover  chattel  distrained,  triable  where 
Child  re  a. 

See  -nAsiAHOV:"  "  DitCEncicTs'    Estatis;   "     ^ 
■'  DivoacK;  "    '  Legitimact." 
Charptaen. 

not  iiibject  to  action  to  annul  corporation  1 

lo  judLcial  BupeTvision    1 

to  action  to  dissolve  corporation   1 

excepted  from  provisions  for  voluntary  diiaofaition  of  eorpora- 

CKadoa. 

See  "  PcROCAis-s  Couai."  VII. 
CIIIph. 

See.  also,  "  Mumicipal  CoaroitATloiis." 

eiccpled  from  judicial  supervision    1 

not  subirci  to  action  to  dissolve  corporation  1 

to  action  to  annul  corporation  1 
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BCIion  for  nittinR  trEc^  etc..  on  lands  of lOtR.  l<)6fl 

proceedings  to  acquire  lands  excepted  from  re[>ealinB  rtause  of 

condtoinstion     Iiw S-Wi 

tJiiuyM-s'  «tions  10  prevent  illegal  acti,  etc ll>a.'i 

ovCTKCr  of  poor  mly  But  on  »uu  ariiing  before  his  term .   102(1.  ItKiH 

term  '. . !" T .'. .". " .' .""lIWT,  HfJS 

action  by  rtBte  to  recover  public  funds..... imm 

depotil  of  jusKce's  books  with  cily  clerV '.*.'.'.'.'.' 3144-^147 

cosK  when  action  brought  by  state  for  benefit  of  city 3343 

rttr  Coart   of  Allutiar. 

See  "Albasv  City  Coi;«i." 
Cltr  rooi-t  of  Rronklrn. 

custody  of  teals,  records,  etc 98 

Cltr  ronrt  of  Loiik  Inland  CltF- 

a   court   of  record 2 

CItr  Conrt  of  Km  York. 

general  provinion-i  applicable 3158,  334T 


n_  tor   buiinen 

Vf"/u»ticii'  fr™  olfi«: '. 
of  chief  justice,  dtities. . 


iustices  may  take  oaths,  acknowledgments,   etc S20 

orders  to  be  made  by  justices  only 327 

II.    OfTICIIS.    ATTENDANTl,    tTC. 

clerk,  deputy  clerk,  and  assisUnts 32S 

oaths  of  clerk  and  deputy  clerks 828 

clerk  to  keep  judgment  docket 12-ir. 

must  account  for  and  pay  over  fees 331 

duties  of  deputy   clerk 32(> 

special  deputy  clerks 33ri 

appointment  of  stenaKraphers 3.12 

frK'7i««pretalion"Vs*'periu?y'?. ..''!  1 !!!!!!!!!  i !!!!!!!!! !  iW4 

ciS^S  rt"    not  loVKeive'feM  for  offiii'ai'seri^icM!!!!"!!!;  836 

suspension   of  officers. -...-.-.,-......  387 

.111.    JU...P.CTtO», 

iurisdictio..    315.  316 

limilcd  to  demands  not  exceeding  $2.000 310 

actions  on  bonds  and  undertakings  given  in 816 

lOfB 


to  $3,000 SM 


mbmlsgion  of  controversy  to  general  term.  • 


supplemenl»ry     proceeding!. . . 

lutnmary  proceettingB  to  recover  pOBSeatiOB  o: 


■       -ect  to  lien 

>m  municipal  court.. 


:d  within  cUy,  except, 
y  issue  to  sheriff  _ot  at 

PP" 


..._ ,    ji  any  county 

■ubptena  may  be  served  in  adjoining  coantiei 

warrant  to  apprehend  vrilneaa  n*:r  be  executed  in  coiitiguoua 


,.  weeuted  s/ithio - 

I  to  be  executed  by  iherifF 

A  remediei  to  be  executed  by  iherilf 

indatei  miy  be  executed  by  sheriff  or  manhall. . 


long  aumnioni  against  non>ieii 
or£r  for  lervlce  of  lummoni  i 
'  t  of  pleidingi. . 


conpuluiry  references  in    lOlS,  USD 

,i™   (n,   «™ir.  of  notices   MO 

preference    81* 


fifing^tllrte  o*f '.slJe'*'  .    . . 

non-reiident  plaintiff  to  give  secnrily  for  a 


ference  of  questions  arising  on  motion  SITS 

ing  at  decision  on  trial  by  coart    S1T3 

mand  for  special  decision  stating  findings  of  fact  and  la*..  S1T3 

mitting  portion   of   verdict    OTfl 

Dm  final  or  interlocutory  judgment   USS 

3m  order  or  interlocutory  judgment   S189 

whom  appeal   heard   IM 


e  taken  to  appellate  division    SIBI 

' ■  -  appellate  division 8191 

-..  —  ,.der  granting  new  trial..  MM 

..sHon  of  appenate  cosrt SIM 

of  exceution  pending  appeal  ISll 

:..,:.<.•■.■,...  MR 

10T« 


IKDBX. 

CH«r  Oaart  «t  Ifsw  Xork—  OOBtlBaa& 

VIII.  Pboviuomal  UHKam;  uicdtioh,  nc. 

piyncBI  of  money  intn  court SIM 

proof  nccnury  to  obuin  altscluneat S188 

nadcc  of  aon-uccptnce  of  t»il ^48 

notice  of  juidEcstioii  oi  tnil  on  trreM SltlS 

■ale  of  perithable  pn^Ki-ty  levied  on SITS 

enforMmeDl  of  judgmenta  for  warkinf  vomtn 810T 

IX.  Ujuihs  CAUin. 

ordinary  action  any  be  brought  for  Uke  cauw SIST 

order  of  «fre«t 81TT 

rulei   regulatins  ureit S1T7 

conieati  ol  order  of  «rre« B178 

•ervice  of  siumnont  and  order  of  irreat BITS 

ion  of  order 81TB 

.r  deposit  before   return 3180.  3181 

or  depoill  after  return 31S2 

..ody  of  defendut 31S3 

turn  of  iberift SIM 


upokrance  and  proceedings  after  return. ...................  SlfiO 

pleadinn  may  be  oral  or  wriUen SISC 

demafuffor  jury  trial SISG 

trial   81811 

prcfereoce  of. 8186 

•ecurity  may  be  required  from  noa-reiidenls  of  city 3248.S3T0 

notice  of  exctption  to  iureiiei 3168 

notice  of  ^unification 3168 

when  MTer*]  actions  brought  on  same  '  "     ' 

upon  adioumment  of  trial 

•ectioD  3801  relative  to  clerk's  fees  n 

City  Coart  of  Vaakern. 

See  ■■  YoNiui  Ciir  Couax." 

CItII   Aotlnn. 

defined   SSHT 

only  one  form  of  3838 

civil  and  cHminil  remedies  not  merged  18W 

ClaiHi  to.Renl  Properlyi  AoHcii  !•  Dctcrnalae. 
See  "  SuL  PaorEarr." 

Clalma,  CoBFt  at. 

See  "  CouiT  or  Cljiius." 

□ot  to  disclose  confessions 8113 

exempt  from  jury  service 1080,  1081,  1127 

proof  of  iiemptioo  lOSS,  1128 

Clerlu  ot  CoBrt. 

See,  also,  "  Couktv  Cliui." 


I  of  clerk  of  appellate  divi^n SB 

ecial  deputy  clerk 88 

[e*  York  dty   court 828^1 

)Drt  of  claims 266 

leik   of  nlrrogate's   court 2808 

erka  in  sarrogatea'  offices 2008 

lOTT 


of  court  of  appeals  lo  gccount  for  ft 
lo  make  uaichct  for  atali     ~ 


INOBX. 

GlerlcH  vf  Coart  —  CoDtlnaeM.  ' 

I.  ArmtRTiiEMT;  comfehsatioii  —  Conlinncd. 

surrogate  liable  for  clerk's  acU 3S11 

reward  except  aB  cxpresily  allowed.  3280 

3unt  for  fees 3283 

officers  without  fee 3290 

lees  oi aao*.  saw 

in  civil  actions 3301 

on    uaturaliiatlon 3303 

II.    PowraS  AMD    DUTIU. 

not  to  £t\pl^in'l"d 'refert",  ete./in'NewYiri!?!  I'!!!  [T.!"  00 

disquaUfied  11  trial  juror 130B 

power  lo  adjourn  term  ot  court V. ".'.".".'.'.'.'.'.'.'. V. V  M.  38 

may  Ulie  oalhs  and  affidavits S12 

must  act  as  guardiaTi  ad  lilrm  when  appointed 418 

iraosmitling  papers  on  change  of  place  oftriaV. '. /. '. '....."  868 

entry  of  judgmcnl  bjr  default  by 1212,  1213 

to  record  judgments  m  judgmetit  book. , . . . , ,._......  1234^ 

entry  on  docket  when  jmnt  debtor  "^  ..^^i  «ia« 


tisfaction  of  judgment  against  joint  debtor IMS 

■^"■-■-   -'  fines 2283 

collect  fines 22W.  22B6 


e  schedule  of  fine 


.clerk  of  local  courts  of  HudK>n,  Utica  and  Oswego  lo  ddivi 

books  10  county  clerk f..: 

Of  lurrogaU-i  courl. 

powers    3001 

tT'f  urnhh  l"  ni«iplTf  d«re"'!',  ^"V^'.ll]']'.]"]'.'. 


Ill,  Seavin 


bond  or  undertaking  to  he  tiled  with 

to  indorse  and  die  deposition 

filinK  and  indorsing  judgmenl.roU 

niHicc  r>f  pendency  of  foreclosure  action. . 
when  copies  certified  by,  are  evidence 

Of  i«ilice  of  Ih^  f'-"-. 


anpeal  on  clerk  of  appellate  a 
'itli  clerk  of  appellate  court. , , 
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<»•■«  an  TM1«. 

See  ■'  Rial  pMfunr." 
Code  «f  ClTfl  PrDcedare. 

when  old  law  govern* 

.  3347-3840 
.  334T-334a 

S36B 

(udlpli. 

Colleaca. . 

profeiwr  or  teacher  eiempl  from  jury  service 

1030, 

1081,  112T 

for    d< 

ssolu- 

derk  of  court,  etc..  not  to  be  appointed,  in  New  Yorlc M 

CoBi ID t ■■toner  of  HlKlimi-*- 


for  New  York  county 

loeo-ioee.  iios.  iioe 

«ctioB  lo  vacate  letters  pateni,  kc  ■■  Letiii 
reports  to,  of  real  property  escheated  or  fc 

"feilST"' 1981 

of  leatatnentary  truslees    .,. 

;:;.""■, ^g!8;S?8 

CaBinlttev    of    PersoB   and    Property 

of   Ineompeleiit 

I.  ;,..,.,„,..  ...  t».,,oi  ..  «.o... 

•'•VA.iTSSSEr^Si.w.i.- 

'.'.'.'.'.'.'.'.  2321 

II.  ArFaiKTuiKT  or  coxumat 
I.  Tlu   appUcaliBii, 

■pplication  to  be  by  petition 

wbo  may  apply 

overseer  or  nqterinlendent  of  poor  to  apply-  ■ 

conteou  ud  verification   of  petition 

x«rp 


INDEX. 

Cavmlttee  of  Ineonpetent  PersaiiB  —  CouUn«*4. 

II.  AproiMTHtHT  OP  COMUITTIE  —  Contmucd. 
1.  Thi  efplicaiion  —  Cgntinueil. 

'     ■      '"  I  properly  acquired    (imB 


Z.  Inguitilion  btfert 

order  for  coBHniuion 2SS7 


oatb  of  commiHionera.  ■  ■ 


hearing  before  coramissionen 

ioquity  as  to  lunacy  coniined  to  time  of  inquiry,  i 
extended   by  order....... 


sberlfF's  fees  for  summoning  jury  OD  inqueit 

5.  Trict  by  Jury  in  cnirt. 

order  for  trial  at  trial  term 

staling  questions  of  fact  for  trUI 

order  directing  notice  of  trial _. 

"MuJidVd  by  oH^r.???..", ™,  ".,.'"?"''[', .™  ."^T 

order  of  reference  of  incidental  quenloa 

4.  Application  an  bthalf  of  tiate. 

petilion  by  officer  of  slate  institution  vhere  confined... 

to  what  court  peiiiion  presenied ■.  ; 

notice  of  petition : 

appointment  of  committee  

coBti  of  proceeding \ 

provisiona  for  commission  or  trial  by  jury  not  applicable.  ; 

6.  Dilerminaiion ;  apfviitimml  of  cttnmillit. 

proceedings  upon  verdict  or  return  of  commiaston 

same  or  different  Individual*  may  be  appointed  for  peraon 

and    property 

appointment  of  foreign  commi 

petition  of  surety  to  be  relicveo... 

revocation  of  appointment  for  failure  to  gl< 

corn  on  diimisiing  petition 

IIL    POWUS    AND    DUTIIl. 


action  on  securities  r^ieienting  money  paid  Into  court..     TD 
power  of  committee  of  properly  to  leaie,  morlgige  or  di» 
pose  of   real  properly 23» 

commidee  may  he  directed  lo  execute  conveyance!!!"""'  SMI 
acceptance  of  gro-s  ^om  in  lieu  of  dower  of  !n< 
in  lands  sold  for  '       
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INDEX. 

CmnmIUm  «f  laec 

III.  Powxu  AVD  Biniis  —  CcitniBued. 

2.  Proaijingi  Is  nil  rialty  of  incomftttnt. 

procedure,  me  "  Sale  si  Sul  PBoroTT." 
ippliciiion   to  be  made   pnly   after  ippoinlnient  of  com- 
mittee of  properly   2851 

bond  of  eommilMt  of  propenjr  on  «ppliettion MCI 
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anspension.  removal  or  resignation SaM 

filling  vacancy  on  death,  removal  or  resignation 233» 
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action  for  cuttins  treca,  etc.,  on  public  common IWT,  IOCS 

Oonam*ii  Carrier. 
Sec  "  Caaiiiu." 

evidence  of,  of  anotber  stale  or  country W! 
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causes  of  action  to  be  teparatety  ataled.  ■ 
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•Ileeslion    of   iniorporition ITW 

mlmomer     1777 

Againii  ixemiori  and  adminiiiralars. 

joinder  of  personal  and  reprcKniative  cauiea 1816 
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isat  for  failure  to  serve  copy 460 

filed  on  service  of  summons  by  publication M3 
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of  pemhy  or  forfeiture  by  coi '-' ■""■ 


7oV  ju 


rithti    of    co-deb! 

Oa^ptr oiler  of  State. 
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e  in  perwn  or  liy  aKomey 
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wirnnt  of  attachment  uaiiut  defaultinB  witnetL  2f>T3.  2971 

Tcnire 2»ei-2S0:i 
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order  tD  ihow  ciuK a2» 

■»rr«nt  ip  attich  offender JMO 

notice  to  officer  to  return  mandate  or  show  cauie 2 
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ney  220O 

damages  of  party  aggrieved  nay  be  paid  otit  of  rccorcrr 
by  people 2200 

liability  of  sherilf  for  insufficiency  of  luretiei 2281 
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to  be  taxed  on  demand  3287 

Corporations. 

for  municiral  corporations,  see  "  Municipal  CuaruuTioHs." 
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.      stock  deemed  assets  in  hands  of  executors,  etc 2713 

tshtng  deposition  of  officers  or  directors, 8T2 

production  of  booka  and  papers  on  taking  of  depoaition 872 

aabpima  ducei  Itcum  to  produce  books  or  papers MS 

aubordinate  otficer  or  employee  may  produce  on  lubpcena 
dncei  tinm.  809 

procuring  peraonat  attendance  of  officer  on  aubpona  duas 
Itcum SSe 

examination  under  supplementary  proceedings  against  judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings 24B3 

n.    PaOCEEDINCS   TO    ClUyOE    HAKE. 

may   petition   tor   change :: 2407 

cenlficBte  that  proposed  change  not  in  conflict  with  other  cor- 
porations    2411 

contents  of  petition 2413 

notice  of  application 2413 


order   authoni 


ation  of  order 2414 

'it  of  publication  lo  be  filed  and  recorded 2416 


enln'g  ': 


jroecedings  not  affected 2416 

changes  to  be  published  annually  In  session  laws '.'.'.'.'.'.  2417 

validity  i.f  prior  proceedinRS  <o  change  name  saved 2415 
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JuritHction, 

at  New  York  eitr  c«ut X19 

of  eonnty  conrt ;  reiidenct **' 

of  city  court  of  Yonfce™ 


3865,  a»Si  287* 

3.  What  tiittn,  lit. 

b*  creditor  or  officer  to  luipcnd  or  remove  officer. .   ITftt,  ITSI 
director  or   officer  to  be  ninKnded  or   rcmoTcd  only   in 

Bction  by  iltDrney-gen«r.l IWl 

by  judgment  creditor!  for  tequeitratioa  of  property 1784 

judgmenl  creditor')  nclion  dac»  not  lie  agsinit 1819 

■DpplementAry   proceedings  cannot   be  bad  on    judgDCBt 

■funM 2«S 

prOTiaioiu  reUling  (o  action)  to  determine  claim  to  ml 

property   apply ISBO 

S.  StnrUt  ef  pr«e4*l. 

kttempt  to  commence  iMlon  to  iatemipt  (tatutc  of  Halta- 


precnit  in  mrnmary  praccedinc*  to  recover  po)«e«ion  of 
real  property 33W 

by  publication 3SS 

4.  Fttaiivt:  tvidtitct,  tic. 

when  ntsnomet  waived ITTT 

■llegatioD  of  incorporation  in  complaint ITTS 

whsi  proof  of  corporate  exiMence  oecesury ITTfl 

Teriluation  of  pleading. ..,-..-.- 53S 

adoiiuions  by  memberi  ai  evidence  dgainM 819 

Mockholdet  not  to  act  *i  juror 1180 

8.  Actietu  en  billi,  netn,  ttc. 

preference  of  action)  on  note)  and  bill)  of TBI 

aninat  corporitioni  issuing  bank  note),  etc 791 

bill*  and  notes  of  moneyed  corporations  excepted   from 

extension  of  lime  to  answer  or  demur  granted  oatjr  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 177S 

4.  Xtttitvrj;  frBvmvnal  remtditt. 

in  what  easci  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver IStO 

order   of   arrest  in  action  against  agent  for   fund)  mil- 
applied  MS 

damages  sustained  by  order  of  injunction  against  officer. .     eSt 
Injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

order    restraining    director    or    officer    from    pcrforminc 

dntle*  to  be  made  only  on  notice ; IW 

1093 


K>k- 


INDEX. 
Corpsratloaa  _  ContlKued. 

ttl.  AcnoKi  *T  AHD  AOAiKiT  —  Cantimied. 
7.  In  juMictf  cattrtt. 

jnriKHction 

residence  for  purpOM  of  jariidlctloD.. 


it  for  miuppropriating  fundi.  388D 


!TilIcaiion   of  pciition.. 
Olice  of  .pplication.... 


coTporatlan. . 


iction  by  creditor  < 


igBiuBt    officers    for    muconduct    to    be    brought    1 
!■  llll,  1T8S  do  not  iffect  other  Viiitorial  power* 


iptUed  to  tc 


ying  ■ 

tiom 
ugh. 

T. 

creditor! 

V[.   ACTtOH    w 


lATCH  or  i)DO  WAIKANTO. 

y^nenl  to  Cr;  riibt  to  eiierclie  frinchiie 

joinder  of  reUioi  h  pirtj  idiintiff 

relitor  to  gtve  tecurily  (or  coHi,  etc 

coDipeiuatioii  of  ■ttorner-gcneral  irhen  relitor  party  to. . . 

triable  of  rifhl  by  jury 

all  claimine  to  exercite  aame  franchise  moit  be  joined, . . 
vitncis  cannot  rcfuM  10  answer  ineriminatinB  question, . 


Judgment  against  corporation  to  contain  perpetual  Injun 
collection  of  costs  from  oSicert  and  membeta 

VII.  AcTioK  ir  rioi 


;ial  and  political  corpontioni  not  subject  to,-.-,,,, 

o'nat  corporations  nut  subjecl  to  V. 

run-general  when  Icgislalnre  direets 


triable  bjr  jury  of 


Tisr 


INDEX. 


Corporations  -~  ContlBned. 

VII.    ACTIOH     IV     FEOPI,£     TD    A.fNCt. 


nt  lo  be  publiihcd IBM 

itockholderi.  etc,  may  be  coRipclled  to  Uatlt<r ISDC 

ioD   iloyins   aclloni   by  creditor! IWB 

:s  miy  be  brought  in 180T 

Kmeni  for  cluma  of  credilon ISO' 


maniciml  and  [wliticil  corponitiani  not  subject  lo 1»M 

1ibru-i«.  religionl  corpontioni  nnd  scbcxtli  not  (ubject  to 1AM 

educntiiiiint  eorporatlom  not  inbjecl  to ^^M 

aclEon  lo  be  brought  by  stidrnej.gener*! 1798 

•rhea  •ttorney-genertl  muit  tarrng  action IfliW 

when  creditor  or  Kockholder  may  maintain  acHon ITHH 

reference  of  inues  ii  discretionary  when  aetlon  not  brouaht 

by  attorney  general 1012 

when  referee  to  be  appointed  by  coart J012 

temporary    injunction.. ITST 

modifying  temporary  injunction 17ST 

appointment  of  temporary  recdTcr;  powen ITm 

additional  powers  to  temporary  raeener ITIW 

appointment  of  permancnl  receiTer;  power* ]~H> 

wbcB  atocicholdert,  etc.  may  be  made  parties ITW 

judemenl  to  provide  for  diatribution  of  property 1T93 

judgment  for  unpaid  stock  aubKriptlons,  when  atoeldiolders 

are   partiet 17W 

judgment    to  enforce   liability   of   direelora  and    itockholderi 

when  awet*  In-udicienl   17» 

seclioni  ITes-lTWl  do  not  affect  special  statutory  provlsians. . .  1796 

appuntmenl  of  referee lOli 

ofltcert.  itockliolders,  etc,  may  be  compelled  to  testify IStC 

injunction   staying  actions  by  creditors 18W 

creditors  may  be  bronght  in lOOT 

advertisement  for  claims  of  creditora 180" 

appointment  of  receirer 1(110 

"  stockholders  "  includes  "  members  " 3431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 341B 

when  director*  or  stockholders  eaaal'y  divided 2421' 

when  majonty  of  stockholden  direct 2420 

certain  corporations  encepted Jiau 

contents  of  petition 2421 

lovenlonr  and  schedule  to  be  annexed 2421 

veriBcaiion  of  petition  and  schedule 2422 


iBJunctioo  staying  actions  by  creditors 2423 

appointment  of   referee 2423,  2428 

publication  of  order  to  show  cause 2424 


for  iransmi'!inn  of  orisinai  papers  to  court  or  referee..  21ST 

Iment  at  schedules S|2T 

n  for  final  order 3I3S 


IX.  PR0CUDIHC5  roR  voLVHTAKi  piuoLuiioH  —  Continued. 

notiM  of  motion  fot  final  otder !«S 

•ppolotment  of  reedvtr 1810 

final  order  dinalvtni  and  appoinlinE  receiver 2420 

power  of  recelvtr  to  bold  real  properly Tie 

rdief  of  receiver  from  omiuioni  and  default) 2429 

confirmation  of  acti  of  receivers M26 

traniferi  of  property  after  filini  petition  void 24»(J 

X.   Ekfoicino   ITOCKHOLDIU'   UAUUir. 

Krvice  of  lummoni  an  itockholders  by  publicatloa 43S.    43S 

miinomer  of  mockliolder  defendnnl 181:1 

Kctiont  1T90-1T05  do  not  iffect  (pedal  Matntorr  proviaioni. ..   lT»a 

in  (Clion  by  creditor  to  diawlve  corporation 1T90 

judainent    for   unoaid   aubscriptions  when    itockholders 
are  parties 17M 

i'  udpneni  when  aueta  are  iniufficient 17B5 , 
ijf  creditor  to  enforce  liaUlily 1T91 

account  of  property  and  debts  of  corporation....--.-,   1792 
apportioning    liability. 1703 

XI.  Foil 


validity  of  meeting  within  tfai*  elate  not  iffected.. 
1.  Juritdietitn. 


by  non-< 
of  N.   Y.  city 

2.  Stmiet  of  pre 


t 1780 

foreign  corporation  againtt  another 1780 

-   iident  Bgsinit 17B0 


on  designated  agent ASi 

esIniMion  of  agent  to  receive  service  of  eummons 432 

root  of  designation  of  agent 432 

bange  of  pliKe  of  service  by  designated  agent 4R2 

evocation  of  designation  of  agent. .-...-.-.-..-.......  4!12 

HDns  by  publication  on 438,  439 

e  of  sale  under  foreeloiure  by  advertisement 2380 


cannot  *ue  on  debt  invalid  by  laws  of  itate  of  organiia. 

verification  of  pleadings r>2S 

allegation   of   incorporation 17T5 

torney-gcnlral 1811,  1812 

leges  within  stale IMS 

boobs   are   presumptive  evidence 629 

certified  copy  of  book  may  he  offered  in  evidence 930 

verilicalion  of  cony  at  book  of 931 

aecurity   for  costs 3268.32711 

judgment  by  default  on  service  by  publication 1217 

■applemenlary  proceedings    cannot   be  had  on  j' 


]  iodiment 

.  2463 
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XI.  Fnucv  coiFOUTiOHi  —  Condnued. 


tttufamcnt  in  actioni  Ig^iut AM 

in  iujHce's  court 2906 

DOp(Id  RibscHption  to  slock  iniy  be  •Itacbed 6M 

when   judtmeat  enforceable  only  agajnit  attached   pro(H 

inJDticEion  order  anipendinff  bualneii  to  be  made  only  on 

notice It....' 18W.  IS12 

la  wbat  ca>e>  receiver  miy  be  ippi^led 1610,  1812 


o  be  intereMed  in 47, 


a^nat  defendant,  lerved  with  notice  of  no  perwaal  cUim. .     4S3 

whn    diicretionary S230 

when  leveial  aciionm  faroughi  on  »nic  inttrument S231 

when  different  partiei  previii  on  different  iisae) S334 

increaied  danugea  noi  to  carry  increaKd  coita 32S7 

after  offer  of  judgment  by  defendant. 739 

•  (tej  iuffieient"3™!^  .".""  '".  .T.'. '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.'.     73S 
n  lender   accepted 734 


on  futnniMian   of  c 


iaim  admitted.. 


on  appUcation  for  judgment  on  (rivolooa  pleading, __. 

on  order  for  new  trial  for  failure  to  file  deeitioii  witbin  time 

limited 1010 

fiot  avarded  against  municipal  corporatioti   onleaa  claim  pre. 

aentcd  before  adion aOtS 

againii  peraon  niing  or  lued  in  cepreaentative  capacity 321S 

of  proving  genuineneM  of  paper  after  demand  for  admiidon 

tbereof 7311 

of  action    brought   on    diacontinuance   in    iattice'*   court    on 

aniwer  of  tilfe  B!3!l 

on  remisBion  of  Une  or  penalty  by  connty  court SSI 

as  eoodition  of  adjournment  of  trial , 82S6 

no  colli  at  trial  of  title  by  iheriff'i  jury !!!'!!!"!!!!  109 

eoan«1  or  attorney  feci  not  allowed  In  court  of  daimi ! ! !  ^ ! ! ."  2T4 

party  teitifying  not  entitled  to  witnesa  fee» S288 


IT.  How  A< 


clerk  to  Insert  amount  in  blanic  in  __  ,__,„»_ ,_„ 

ludgment  agiinit  executors,  etc 183B.  tSSfl 

m.  Ahodnt. 

apedal   proriiioni  not   affected 

UBoant   of   cost*   generally 

•■lODnl  when  diacretionary 


INDEX. 
Comtm  —  C«nHBa«d. 


«B  condition  ot  adjournment  of  trial., 
when  rKovery  I«s  than  (50 


cink'i  fHs  in  eivil  actions 3301 

additional  aliowancc   in   diflicull  caHS 3SS3.  3ZE4 

certificate  entitling  party  to  costs  or  inGreaKd  cost! 3349 

diabunenenls  to  be  included 3204 


7b  Old  of  ollachmiHl. 

in   aclion   by   plainttR. . 


Action  to  drUrmiiu  ciaim  to  real  property, 

on  defendant's  default .- 1645 

CrtdiSor'i  action  against  heirt,  ttc, 

fendanl ISSS 

apportionment  amons  defendants. ]88S 

Dii'orce. 

dockeline    interloculory   judgment    awarding!"!!!!!!"!   1774 

e«cution  not  lo  iisiie  until  Snil  judgment  17T4 

Dower. 

fees,  etc.,  of  commissioners  ot  referee  to  admeasure 1612 

Eieament  _ 

others IMS 

by  grantee  of  lands  held  adversely,  suing  b/  grantor 1501 

Foreclosure. 

on    dismissal   o{  eomnlaint   on    payment    of   interest   and 

part  of  principal  due 16S4 

additional  allowance  to  plainiifF  in  forclosure,  etc..  S2S2.  32M 

taxation  ot 2403 

DO  foreclosure  by  idvertisement 2401.  240S 

Uatrimonlal  actions. 


Mechamcs'  lions. 

actions  to  foreclose  in  courts  of  record 3411 

in  courts  not  of  record 8411 

Pen!iion. 

where  sale  has  been  had IHTft 

•n  judgment  of  actual  partition ISBB 

collection  aRainM  unknown  owners  on  actual  partltioo ItUW 

tat  and  expenses  of  comaiissioneis IBBS 
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—  Cantlnncd. 
DM.-  by  or  agavna  itati  or  pubtit  etteir. 

action  by  itite  for  benefit  of  nmniclpalitr S31S 

mction  bjr  HOplc  on  rdatlon  of  privtle  person 3242 

OD  coaaoIldatioD  of  Hctions  br   people   agaiast   difFcrcnl 

defendanti ]*» 

judtment  ma^  be  ulien  againn   lUte IWa 

CHcutionnot  to  isjue  against  auie WK, 

payment  of  coati  against  slate  or  public  officer 3241 

on  judgmeiit  of  ouster  from  office. . IKi6 

agaloat  whoo!  officer  or  *afen\KT.'.'.'.'.'.'.'.'.'.'.'.'.'.'.V.'.\'.'.  3244 
Increased  coats  to  defendants  sued  for  official  acta. .  3358.  3S99 


r.    0»   W*T<  WMT.. 

on  peremptory 

0  be  awarded  aa  an  motion. . 

n  motion... 

...  zow 

...  210O 

...  aw 

Vr.  Of  uonosa. 

of  motion... 


n  for  judgment  on  frivolous  pleading 
ee  td  Bunerintend  diacovery  of  book. . 


VH.  InTraLoctnoar  eon*. 

on  lasue  of  law 

coUection 

award  of.  by  interlocutory  judgment.. 

VIII.  Ok  afpial. 

provisions  not  applicable  to  coata  on  api 

from  interloculorv  iudamenl   or   ordei 


t  of  appeals..  32S1.  3254 


appeal  to  court  of  appeala 1338 

demnation    proceeding- 33Tfl 

from  surrogate's  court 2Hfl,  2I«».  25HB 

from    juatice's    court 3017,  3080.  3083,  noae.  HOftT 

en  new  trial,  on  apnea!  from  juslice'i  court SOTa  30TI 

to  supreme  from  N.  Y.  municipal  court 3213 

LlAIIMTT    FOK    COST!. 

■ sssn 


INDEX. 

Ca>4B  —  0*Btbiae«. 

IX.  LuviLtTt  rot  COSTS  ^  ContlnoeJ, 

transferee   of  cau>e  of  action & 

actiiul  infsni  pUiniiff  collectible  from  Euardian  ad  liltm.  469,  3 

Kuardian  ad  lUtm  of  infant  defendant  not  liable 

poor  person  not  liable  for ■  - ^ ....,.,  ..^..., . 

costs  to  poor  person  payable  to  attorney 

action  by  poor  person  not  stared  for  non-payment  of  coati  of 

former    action 

action   by   executor,    trualee,   etc.,   against    benefidary   t 


mey  tor  pleading  scatldalous 


.  19ia 
,  .^ .     1MB 

It  ot  Interlocutory  coMs  awarded 

uainst    attorney. ..  ."J IB 

liability  of  attorney  when  defendant  entitled  to  require  ae- 

curi^ ...: ma 

X.  In  special  raocisDiHai. 

power  to  award;  amount S3M 

Suffltmtnlary  fracitdmfi, 

to  judgment  creditor 24U 

to  jadgmeiii  debtor 246t 

when  iwirded  la  defendant    SSMI 

against  defendant  on  trial  of  isnies S8T3 

o!  guardian,  committee,  etc 3STS 

on  ippeal  by  pUiniifF  from  judgment  for  defendant 33T6 

when  awarded  lo  owners SST3 

when  compensation  does  not  exceed  (60 88TS 

DO  discontiauaiice. S8T1 

For  afpei»lmtnl  of  catntnittt*  ef  iKComptttni. 

on  final  order  appointing  committee 2388 

on  disminal  of  petition 2888 

of  proceeding  on  behalf  of  state 28i3b 

Conumft. 

may  be  ordered  paid  out  of  recover; 
Summary  procttdixgi  lo  iUpotitts. 

amount  in  proceedings  founded  on 


Arbitration. 

on  entering  judgment  on  award SSTS 

liability  for,  on  revocation  of  Bu'binis«ion !!.!.!!!i^i  2SH 

To  diicovcr  death  of  life-ttnant. 

when  awarded,  amount   3SM 

on  dismissal  of  petition 28M 

Practedlngt  by  intolvttit  debiori. 

on  contested  application  for  discharge 31ffT 

on  petition  for  exemplion  or  ditcbarge  fren  tmtt 21H 
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XI.    SiCD. 


defendant  may  rec^Lre., 
iwo  or  aum  plaintiS)  lUi 


noiiec  of  exception   

notice  of  iuiti^catian  

jusliAcalion  of  nireties  

sllawance  of  andertaking  

order  for  additional  security 

prsvisioDs  applicable  to  special  pTOceedinea 

In  A-™-  york  city  court. 

notice  of  exception  to  lureties 

T*)1ATI0.1. 

clerk  to  insert  atnounl  in  judical 

when  additional  allowance  to  be  computed  by  c1 

in  N.  Y,  ciiy"cou'rt!!!!!!i!!.'!!!!!!!!!! 

may  be  taxed  without  notice 

order  tor  relaxalion  !."'!".'!!!.'!!!!.'!!!]!!! 

leviriv  of  taxation 

duty  of  taxing  officer 

affidavit  as  to  diit)urscmeiit» 

fee*  to  be  taxed  on  demand 


xni.  i»  » 


costs  awarded  by  decree  include  dislnineinent*.  ■ 
to  T>c  fixed  by  surrogate  and  inserted  in  decree, . 


may  be  made  payable  by  party  or  out  of  fund 2 

ttenogr.ijihcr's  minutes  on  probate  contest  may  b«  charged  on 

estate 2 

of  proccedinK  to  comi>eI  payment  of  funeral  expenus 3 

of  reference  of  disputed  claim  against  decedent'l  estate 2 

from  order  on  motion  toi  n^'triii'. '.'.'.'.'.'.'.'.'.'.'.'. '.'.'.'.  S 

diserrlionary  allowance  on  contested  and  uucontened  deere«.  Z 

trial  fw  for  each  dav  exceeding  two 2 

additional  allowance  for  preparins  and  Mtllinrr  Kcoont* S 

allowance  tipon  sale  nf  real  properly  to  pay  decedent*!  debt..  3 

il  In  lieu  of  commissions X 
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XIIL  Ik  idmocjilti's  coukt  —  Continued. 

feet  of  ipprtiser  


mileage  of  9urro|iate  for  tiking  tesliniony  oul  of  c< 


XIV.    Is    JUSIICM"   C0U»T1. 

to  prevBiliiiB  party  3074 

whit  tosH  consLst  of 3074 

when  alloxed  to  neilher  party 3075 

□n  judgment  after  verdicl  or  decision 3014 

on  judgment  of  noniuil 3013 


lul  when  title  to  realty  pleaded  by  plaii 
of  replevin 


.   307T 


increued  costs  in  actioni  on  official  acts 3079 

on  judnmenl  for  one  of  several  defendant* 3IW0 

recover;-  of  costs  wrongfully  collected SOBl 

™«irS!"™  . °!. I*™" . '"T.".'"'. .'".  1"'°". . '.".'. .°'.."'. ?.."..  som 

on  tranifer  of  action  to  inolher  juitire »in2 

in  action  on  judgment 3154 

guardian  ad  lilein  of  infant  plai mi II  liable 2887 

Sardiui  ad  littm  of  infant  defendant  not  liable 28K8 

»  an  allaqhnient  for  deraulting  wltncu ■> 2OT2 

payment  of.  on  service  of  notice  of  appeal S04T 

selling  olf  cnsts  and  recovery  on  deleraii nation  of  appeal 30.^ 

costs  below  included  in  ditliursemenli  on  appeal 3000 

of  (ppeal  when  new  trial  ordered 3003 

to  whnm  awarded  on  appeal 3086 

amount  of  costs  on  appeal 3067 

award  of.  on  new  trial  on  appeal 3070 

amount  on  new  trial  on  anpcil 3073 

on  offer  to  compromise  after  return  on  new  trial 3073 


on  appeal  to  supreme  court   8213 

oMyn  Jvslii-c's  court. 


in  sclioni  on  assigned  claim 

by    tri-stcc    

hy  defendant  an 


1101 
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INDOX. 


on  decedent's  dtbi  in  action  by  necutor, 

limltelion  of  action  inuBt  be  pleided  in. . 

unnot  be  founded  on  title  barred  by  adi 

nn  ciuH  birred  by  liiriWtion  . . . . 

^r  to  '^"Kpa^tel'y  "wated .  .'*. '.'.'.'. 

equitable  counterclaim  may  be  pleaded... 
verificilion  of  cauntercUim  only 

plaintiff's  aAFer  lo  eompTomiie. ......... 


.    ]7TO 


judgment  for  failure  to  reply. 516 

■trikinE  out  for  disobedience  to  order  for  diacovery  of  bo^s,  etc.  8U6 

deemed  action  for  purpose  of  trial  by  jury !f74 

judgment  on ^ .^ SOS 

judgment  for  affirmative  relief  on 9M 

on  eouniercUim  fc  less  than  ptaintifTa  demand----  - .- . .  ftl2 

execution  on  judgmenl  against  eiecutora.  etc SOS 

/••  tftw  Yark  ct'ly  court. 

wbat  may  be  pleaded SUi 


IMS 

2BM 

,      ,  _  .  .     _p^ty 2)H8 

when  neglect  lo  plead  ban  action 2MT.  SMS 

|adgment 2MB 

tn  summary  proceeding  to  dispossess 22M 

C*aBlIea. 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  lesolutiops,  etc.,  of  supervisors Ml 

encepled  from  judicfal  supervision ISM 

not  subject  to  action  lo  dissolve  or  annul  corporation IBM 

jorisdiclion  of  surrogate's  court  in  new  or  altered 4470,  ZISO 

preference  of  actions  by  or  agninst 781 

itiror!  nol  di^quslified  tiecauM  re«idents  or  taxpayers ]17B 

order  of  arrest  in  action  for  fimdj,  etc.,  of 5tt 

action  by  state  to  recover  public  funds,  see  "  MuBICIFAL  Onro- 


■event  illegal  acts 1925 

use  arising  before  term 1926,  19SS 


action  against  officer 
costs  when  aclion  brought  by  state  for  benefit  of  coanty. 
Cauiuy  chargei. 

printing  of  calendar  


1103 


Cleric 

when  mdadcd  la  tem  "  clerk  " 

ttal  ii  aol  of  Bupreme  aod  county  courti 

d«truciion  of  pipers  bj-  order  of  court 

to  «rvt  dnignalion  of  jait  on  (heriff 

certificate  of  iheritfi  election 

annul]  renim  of  change*  of  ninie 

judgment  book;  entry  of  judgment!: 

docket  booka;  docketing  jadgmenta 

entry,  etc,  of  judgment  by  coafeuion 


■  docLelbook.. 
:nipiion  book  


notices  of  ^Tendency  of  action 


will*  of  real  pii 
make  *nd  certify  t< 


in  New  York  and  Kinn  coun 

to  be  Uxed  on  denunil 

ularied  clerks  to  account  for  feet.. 


Coantr  CauFt. 

°TRB™i*c"a';"''"'Niw  Tm^"'"  "  ""' 
cost)  when  Kveral  actions  brought  on  aame  i 
appeals  from,  to  appellate  division 


I.   COHItltUTIOH    OF  COmT. 

seal  of  county  clerli  is  seal  of 


eonnty  judge  of  another  county  may  make  order*. . 

place  of  holding  terms 

adjournment  of  term  to  another  place 

publication  of  appointment  of  terms 

clerks  to  county  judges  of  Kings 

appointment  and  compenuiion  of  stenographer*.... 

stenographers  for.  in  Kings  county 

interpreters  for,  in  Kings  county 

IL   JuatlDICTTOM. 

jurisdiction 

residence  of  domestic  corporatian 
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II.  JuHSDiciiOH  —  Continued. 


ixaa  la  miiT  counlr 


o  partition. . 


1592 

over  applications  by  insolvent  d«blor»  for  di)cliiie«-  exnnp- 
tion,  etc. 2150,  2188,  2201 

proceedings  for  change  o^  name ".  .^"*'. . .'.'.'.'.".".', . . , .'  2410 

new  action  after  plea  of  tllle  to  rcallv  in  juitice'i  court 29S.t 

account  of  district  attorney  to lOffi 

non.resident  plaintiff  lo  give  security  for  costs 32(18,  SSOO 

III.  Powers  akd  duties  or  couNiv  judgl 

if  jud^e  disqualified,  fecial  proceeding  lo  be  conlioued  in  ad- 
has  powers  of  justice  of  aupretne  court  at  chambers. 241 

disability  of  county  judge. 342 

nay  appoint  temporary  court-bouse *i 

designation  of  temporary  jail  by 135.  136.     144 

to  attend  drawing  ot  jurors 1M4.  104« 

when  to  acl  is  surrogate  during  vacancj-  or  disaUIity 24S4 

when  and  where  to  bold  surrogaie'e  court 250B 

compensation  when  acting  as  surrogate 240B 

.4-  parte  ordera  by 772.     773 

may  make  order  for  service  of  summons  by  publication 440 

m»y  grant  order  of  arrest BM 

power  of  iudge  in  special  proceedings 348 

to  remit  forfeited  recogniiances 3S0,     3S1 

to  remit  fines  and  penalties 3S0,  361.     353 

mstTon  rtmissbn™....'™'.. ..".".!*!".. .'.'.'.'.  352 

discharge  of  person  imprisoned  for  non-payment  ot  fine.  Xa 

to  discharge  witnesses  arrested  in  violation  of  privilege.  802 

to  grant  order  to  take  deposition  within  slate 872 

to  grant  order  to  lake  deposition  wilhosl  stale 886 

lo  issue  subpcena  for  witness  on  deposilion  lo  be  Died 

without  the  stale »15 

to  issue  habeas  corpus  to  testify S00»-S011 

to  issue  haheas  corpus  or  certiorari  to  inquire,  etc.  2017,  2018 

moved 20(H 

lo  take  bail   pending  appeal  on   habeas  corpua  or  cer- 

liorari 20G0,  aO«l 

duty  to  Issue  habeas  corpus  or  certiorari  without  application.  .  302S 

supplementary  proceedings  may  be  brought  before 24'34.  S>54 


to  supreme  court  to  change  place  ol  Irial 

effect  of  order  of  removal 

appeal  from  order  ot  removal , . . . 

to,  from  locsl  courts  of  Hudson,  Utica  and  Oswi 

from  justice's  court  to  Kings  county  court 

1104 


tj  apply  for  appointment  of  temporary  BdniniMrstor 

.  IBOT 

rovf»oiii  relating  to  shFrifTs  bond  aoply  (o  aetiotia  on  bond. 
CHrciie  powen  of  coroners  in  Erie  couniT  

.   1RS9 

.    IBlB 

title  to  securities  repre««nting 

leave  to  sue  on  bond  for  failure  lo  pay  money,  etc 

1887, 

Comvt  of  Apv«alB. 

I.  Ponrnii  mm:  offi 
a  eoan  of  record. . 


governor  may  chaiwe  place  of  holding 

judge   not  dwiuilified  when   policybolder   of   i 


times  and  places  of  holding  termi 
may  be  held  in  any  building 

'^"orcoun  lo  gtJe'bindV. '.■.■.'. 


to  aopoint  deputy   200 

rowers  and  oalh  of  deputy  clerk 200 

clerk  may  employ  assistants 201 

appointment  of  special  deputy  clerk 201 

of  clerks  for  judges  2(S 

offices  for  judges   20!t 

reports  of,  see  "  SlATl  Rkfobter." 

fees  of  clerk 8300 

clerk  lo  account  tor  and  pay  over  fees 3288 

11.  JualspIciIOH. 

appeals  from  final  judgments  and  orders..: 100 

questions  allowed  and  certiSed  by  appellate  division...!!!!!.'  ISO 


court,  etc.,  unless 


cases,  unless  .nllnwed 

limited  to  review  ot  questions  of  law 

decision  tbat  finding  of  fact  is  supported  by  evidence 

III.  ArriALs  TO.     See  "  Affeals. —  III.     Ta  Court  of  efptatt." 

Oavrt  of  CI  kins. 
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t.  CaniTiTUTioH:   jaoGES;    orricuii,   ITC — Coatlaucd. 


of  Jlenographet. 

iheriff  (o'turniAroomi.'.','.'.'.' 
■ttendlDce  of  sheriR  it  Kuior 
feei  of  thtriS  for  stteniling  f 

annual  report  to  comptroller. . 
•alary  of  judcn  

II.  JuKiiNCTioK  1  nooDini;  nnni 

jurisdiclion 

proetdurV  '.       .....',','.'.'.,.'.".'.'.'..'..',.,'.".','.','."..!* '.'.'.'.'.'. 

■ttorriejr-gmeral  to  reproent  state 

:rintcndeiit  of  public  works  to  aasiit  in  canal  claims. 

..„....,„    ; .,„    „^  

«  brpiubt  In 
lllional  part 

power  to  render  judgi , 

record  of  proceedings 271 

new  trials.  385 

costs  not  to  be  taxed 274 

judgments.  .  .   .....,,. 200 

psTDIent  of  judffmcnta 388 

judsment  bars  fiinher  claim  or  demand 3W 

execution  on  judgment   268 

lien  of  judgment  on  real  property 269 

docketing  judgmcnlB  of,  in  county  clerk's  office 280 

THating  and  modifying  judgments SOB 

III.  Afteals  raoH. 

from  orders  and  judnneots   275 

time  of  taking  appeal 276 

notice  of  »PP«"j  276 

P""i«- '.'.'.■.'.'.'.'.'.'.■.■.■.■.■.V.',V.V.'.V."1  275 

quesHoni  reviewable 27B 

preference  of  appeals 278 

judgment 278 

Coart-Honae. 

sale  of  liquors  in.  prohibited 32.  S3 

cfaince  of  place  of  holding  court 3S-«a 


ilation  to  sddltionaT  parties 


puniahnKat  of  contempt,  ace  "  CoHtiMrr  op  Cmm," 

iioe 


Conrta  —  CoBtlBVCO. 

I.    GlKUAL    ntOVIBIOHI. 
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*dt0UTiim«at  OD  Satuiday  to  be  over  Sunday 6 

action,  ttc,  not  diicontinued  by  vacincf  in  jadae 20 

judge  out  of  office  may  settle  caK  or  excepiiDni 26 

■pedal  proceeding  before  one  jadae  continued  before  anolher 

in  New  York  and  Kincs S6 

•eala. 27^ 

adiournmenls 34-36 

failure  or  tdjournraent  does  not  abate  aclion.  etc 44 

judgEi  ml  lo  practice 49 

attendant* SMO 

aanuDOni  imiit  ipcctfy 417 

amendment  of  returns  by  subordinate  eourli,  etc T3S 

whit  included  In  "  body  or  officer  "  in  proviaioiu  ai  to  cer- 
tiorari to  review,  etc S14« 


numerated 

over  to  iuue  mibpanaB  K 


I  procen  and  forma  of  procecdinsi.  ■ 
0  be  furniabed 


liquori.  e     .                                     .          _ 
punishment  for  ule  of  liquor* 

of  term  for  absence  of  judge. . . 
of  term  by  direction  of  judge.. 


iovernor  mar  ch.ngc  pli 
Judgf  may  cbange  place 


pluee  of  holding 98, 


change  of  place  for  holding  in  city  of  New  York 42 

(rial  cooimenced  may  be  continued  beyond  term .... 45 

^Kriff'ir^ci''as'^M  .■.'.■.■.■.'.'.'.■.■.■.■.■.■;.'.■.;.■.■.■.■.■.■.'.■.■.■.':■. : : : : :    fh 

attendanli    93.DI> 

compensation    3S12 

III.  Coot*  hot  or  aicoan. 


'ui^rtk 


1  in.  under  statute  of  limiu 


of  leiiin.  when  cause  of  action  accniea  for  breach 3M 

against  incumbrances,  wben  cause  of  action  accrues  for  breach.     SBl 

Crcdli«r. 

of    decedents,    see    "  Decidints"  Estates;  "  "  Eiicctom  ahd 

APMIMISTtATOU." 

Una  defined  in  surrofate's  practice ^4 

poUicalion  of  order  to  present  claima 7W 

HOT 
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Crpdltora*   Action*. 


iibEe  on  rclum  of  execution  unulisficd. . 

.  <ur|>tui  value  ot  homcsleail  _ 


joint  proiicrty  niiy  be  teathed 

property  exempt  from  exaulioD  c»OBi)l  be  reached 

trust  fund  created  b>-  third  person  c»nilol  be  reached 

earningi  within  aixty  days  cannot  be  reached lf>T9 

lo  what  count V  envcut ion  muM  have  iuued IRK 

what  property  may  be  reached 1873 

interest  in  cHculory  contract  for  land  may  be  reached 1ST4 

how  interest  in  land  contract  applied ISTS 

temporary  injunction  restraining  transfer  or  paynicnt, . . .. . ,  <o^' 

how  diKovery  compelled , ,..,.......,..,..^.., 

cancellation  of  notice  of  lit  ptnitHi  on  security 

II,    ACAIHST    DIBTOB'S    NEXT  OP  KIN,    LECATEl,    UEI«  OK  DEVISU. 

ncilcet  to  present  claim  does  not  impair  right  of  action 183T 

Aeainti  lefBlcti  and  nexl  of  kin. 

"  next  of  Ion  "  defined 1870 

may  be  anainst  one  or  all llCtS 

apiiortionmeni  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1S3B 

shcrilTs  fee  on  execution  may  be  Uicd  against  each  de- 
fendant   1S» 

tecorery  against  one  only  limited  to  proportionate  share.  IfAii 

renuisites  to  recovery  against  legatee 1R41 

action  against  preferred  or  deterred  Icplces 1M2 

requisites  to  recovery  against  preferred  legatees 1642 

Againil  htirs  and  dcviices. 

liability  of  heirs  and  devisees 1S43 

ixol  lo  he  bruughc  within  three  year*  of  death  or  itauance 

of  letters 1M4 

liny  (lending  apgilicalioD  to  sell  realty  to  pay  debts l&lfi 

dismi,.>uil  on  decree  tor  sale  of  realty  to  pay  debts lfM3 

election  to   prosecute   action    notwithstanding  decree   for 

sale  of  really  to  pay  deWs 1IM5 

action  to  be  jdnt  1»« 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1S48 

sets. .' ■ IfMS 

requisites  (o  recovery  against  devisee IWO 

recoveries  from  personalty  lo  be  deducted 1860 

recoveries  from  heirs  to  be  deducted  from  recovery  agaiiut 

devisees. >. 1850 

complaint  must  describe  lands  with  common  certainty  and 

■late  value.  .      , 1851 

juilgmrnl   to  direct  collection   from  realty  not  aliened  by 

defendant 18K2 

lien  of  judgnirnt  on  really  not  aliened  hf  heir -or  devisee.  1852 

o!  Hi  prt,d4-«s lera 

personal  judirnent  when  land  aliened ISM 

action  not  suspended  by  infancy tSBS 

IIOS 
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CrrdltOFB*  Aetlona  —  ContlnD«d. 

II.  AcAiH^  dibtor's  nixt  or  KIN,  LEcATKE,  iTC — Cantinuv  ■ 
Ataiiul  htirs  and  devilett  —  Continued., 

cxKution  against  infiot  suspended  for  one  year J838 

li»bility  for  debt  expreiily  charged  on  realty  not  »Kected.  ISBS 

Geneml  froi-isions. 

prercrence  among  debts  of  decedent 18.")5 

unpaid  prior  claims  exceeding  value  of  properly  a  Oefeoce.  1S56 

defendant  entitled  to  credit  for  prior  or  equal  claiiii!^  paid.  1S5T 
relief  when  defendant  lakes  or  inherits  m  mare  i.an  one 
capacity 1860 


sheriff,  etc..  may  be  reijuired  to  ac 
need  not  attend  trials  at  chambers, 
at  term  of  appellate  division 

Crimen  and  CrtmlnnlB. 


ciTil  and  criminal  remedies  not  merged IKK) 

trial  may  be  continued  beyond  term •>  jr. 

preference  of 7U0 

civil  pleading  not  to  be  used  as  proof  in ri'>;< 

deposition  in,  for  use  without  the  slate »I4 

application  for  appointment  of  trustee S2I!) 

wlien  application  may  be  made 2210 

to  what  court   22iB 

wbo  may  apply 2SW) 

creditor  applicani  lo  relinquish  security 2221 

contents  and  verification  of  petition 222a 

Bubpuna  to  enable  petitioner  to  make  petition 2222 

^(Tavit  "f"pe't?t'ionef  .  f™".  ..,*'...!".'.""!  l!!!  ll  "i!  I!! !  22aa 

order  appirinting  trustee   222J.  2225 

order  to  show  cause 2224 

service  of  order  lo  show  cause 2224 

hearing  on  return  of  order  to  show  cause 22"-.^ 

payment  of  debt  or  security  therefor - . , - .  - , .  222."i 

title  vested  in  trustee  222C 

exemplilied  copy  of  order  may  be  rn'uided  as  deed 221!(t 

removal  of  trustee  , 22S7 

appointment  of  new  trustee 2227 

support  of  mfe  and  family 2228 

■urrcndcr   of  property  by  trustee   on   death   or  discharge  of 


III.  Civil  lEUEniu  iv  and  acmnet  oimtkhi-s. 


habeas  corpus  to  bring  up  prisoner  to  testify,  9 

Coapui."^ 


INDBX. 

CriBteii  aad  Crlalaala  —  C«>tlMSCd. 

III.  Civn.  ■iMmu  IT  «(ii  ABAiHir  cuhi>. 

attachment  in  contempt  i»t  ta  line  aigBiiut  priaooer. .......  2278 

bAbcu   connu    to  ~  ~ 

puniihable  civil 
priioner  -niiy  be 

from  cuatody.  . 
prisoner  produced  on  bibcai  corpoi  to  ■nnrcr  for  mnteiapt 

civil   puniihment    for  canteoipl  doei   not  bu  indinnent   for 
Bine  miKonduct 2 

IV.  Di»QU, 

roveoiioo  or  removml  of  aitomer  on  conviction CT 

conviction  of  infamoiu  crime  diiqiialifie*  u  executor 2KU 

incompetent  to  receive  letters  of  adminiMrttion 2m 

may  be  used  to  impeach  credibility  of  witnoi! !!!!!;!!  83C' 

witneas  not  required  to  give  testimony  tending  to  accuse  of- .  B3T 

diaabilil;  by  impHsanmnit  lo  move  to  vacate  jadisient 139t 

new  trial  of  action  to  determine  claim  lo  real  property  wben 

defendant  imprisoned lOM 

imprisonment  interrupts  limitation  of  action  for  real  properlr.  3TI 
disability  by  Itnpnaonment  for  crime  exceed  from  stottite  of 

limitations. 3M 

exception  of  imprisonment  from  limitation  of  action  for  dovn-.  15M 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 

•ion 2125,  Sllri 

Criminal  CoaTcraatloB. 

included  in  term  "personal  injuty" SH> 

sittings  of  courta  may  be  private I 

competency  of  plaintiff's  wife  to  testify RSI 

limitation  of  actions   »tl 

costs  wben  recovery  ia  leaa  than  WO 32SK 

jurisdiction  of  jiutice's  coort 3983 

deemed  aoets  in  hands  of  executor,  etc STU 

CroBB-AotlOBB. 

leave  to  defendant  lo  commence Vm 

jurisdiction  of .*. TCB 

original  and  cross-actions  lo  be  tried  tocetber nv 

removal  of  original  action  lo  court  where  "  — 

Craeltr. 


it  hy,  necessary  parly  In  partition 1S38 

on  in  parlilion  when  curtesy  eiisu  in  undivided  share IXB 

1  for  wastt  againsi  tenant  by I«i1 

lance  of  grois  luru  on  sale  for  decedent's  debts 2786 
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1.  AuBUUiHT  OF  —  Cootinoed. 

notice  of  Bs«»mcnt  to  defendant  In  default 13t0 

demand  for  notice 121D 

motion  for  new  trial  for  excessive,  etc 969 

on  judgment  abtoluu  of  eourt  of  appeala IM 

II.    MitlGATIOK. 

evidence  Ln  nitigatton  at  Inquest-  .---4-. -.4*. .--------.. -.4     G30 

pleas  in  mltigstion  SSS 

proof  of  mitieating  circumstances  in  libel  and  slander B39 

III.    RrCOVPJIT    in    ACTIOM*  and    anCML  nOCIEDIKOS. 

limitation  of  actions  for  injurv  to  property  or  penon Sffi-SBB 

of  BcDoD  for  cncroachins  wall 1499 

order  of  arrest  in  action  for MS,  BSO 

when  part  only  of  statutory  penalty  recoverable 1808.  lOM 

apeciil,  need  not  be  alleged  or  proved  on  slander  of  female.  ■  1906 
action  barred  by  payment  of  fine  on  contempt  imposed  ■■  in- 
demnity   228* 

measure  in  action  for  eausing  death  by  negliBencc 1B(H 

on  vacating  injunction  617,  eSS,  tt24 

OStr  to  Uqttidaii. 

offer  conditionrily. JM 

refusal  of  olTer  221 


VtxaiiiHu  jHtti. 

in  name  of  Rctitious  party IBOO 

in  name  of  another.."... 180O 

treble  and  Increased  damages  for 1901 


Agatntt  tvitnesT. 

for  disobedience  to  subpona-. 


On  bpndi,  tLtidcrtakings  and  rteagnimnctt, 
in  action  on  bond  tor  jail  liberties 


.  2n» 


n  penal  bond   191B 

n  forfeited  recognizance 1966 

or  breach  of  bond  or  contract  in  action  in   N..  Y.  city 


for  withholding,  may  be  recovered  inaction  tor  dower,..  1600 

measure let*.  1601 

recoverable  »gain«  grantee  of  huiband 1601 

when  property  claimed  in  severalty  1602 

against  hdr  who  has  aliened  land 1603 

ElMment. 

what  recoverable IN" 

rents  and  prolits  part  of 1' 

satisfaction   of    dam^es    for   encroaching   wall    traiufcrs 


.Coo.'lc 


■  —  Coatlaned. 

IIL  Sicovmiv  IM  ActtoNa  and  special  raocmiiKal-' 
Replrviti. 

aKCdainios  on  defBDlt   

Terdict,  etc.,  to  sl»» 

for  (fepreciation  of  chattel  bj  detendani . . . 


NMitanc, 
TruHttt 
Aclhn  U 


isn 

I  in  people ISR 


iVt  "["ifulirsM^ng'Bmmallt  Iwgef* 
entire  when  several  aninuls  tveipau. . 
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affected  by W4 


IMiibBFiu-nivBt 


what  allowed  on  a  motion 
to  he  included  in  bill  of  ci 
•Sdarit  10 


writ  of,  Mwlishedj  order  nibidtaled. . 


ilaintifi  cinnoC  lubmit  to  noniuit  ■  tier  jury  retire* 1183 

f  iclion  in  aid  of  attachment 480 

f  condcionatian  proceedrng 33T1 

f  nipplcmentary  proceedings 


accpiinta  exceed  HOO 

'a  court  *fler  charge  of  iui^ 


lUitled  to  co*t>  on,  in  JuHice  ■  ( 


.,    -jr,    abolished 

unjwUcd  iti  judgment  creditor'! 


:b  of  practice  to  prescribe 

ceeding)  pending. . 


a  ditcoTer  or  show  cau 
dn  on  return  of  order  to  shov  cause 
polnlDient  of  referee  to  superintend.. 


eading  for  disobedience  of 

omplaint  for  disobedience  c 
I  evidence  for  disobedience 

0  order  a  contempt 

rs,  etc.,  produced . .  . , 


order   requiring  attendance 

Bcrvicc  of  citation  and  order. . 

decree    to   deliver   property. 

warrant  to   aeiie  rropert;f ijin 

enforcing  decree  for  delivery 2710 


See.  also,  "  CounjIKT,"  V. 

for  failure  lo  serve  copy  of  complaint 4M! 

of  cnmiilaint  for  disob^ing  order  for  discovery  of  bodes,  etc...  SOS 

for  negteci  to  serve  some  of  defendants £1 


plHiniifl  cannot  submit   lo  nonsuit  after  jury 

iudgnient  not  a  bar  unless  on  merits 

of  submitted   controversy   for  insuAiciaicy  of 

of  aupplemenlsry  proceedings   

Judgiaeiil  of  Doniuit  in  juHicc'*  court , 

XU8 


INDEX. 

Id  prcKiice  of  court,  ■  contonpt 


DlBaaaliaeatlon. 


DlslreH. 

■ction  to  recover  chattel  dislrained  triible  where  cauie  troM..  GSS 

ejecunenl  for  lack  of  goods  to  diitrain  far  rent ISOB 

DlBtrlba«loa. 

See,  also,  "  Decedbhts'  Estates." 

judgment  of  divorce  deslfoys  right  to  diitributive  share,.  17B9.  1760 

exemption   for  widow   and   children 2713 

order  of  distribution  among  neit  of  hin. . .  _. 2732 

of  Idn  of  decedent 2T32 

advuicemenls  to  be  included 2733 

what  deemed  an  advancement    2788 

eitatet  of  married  women 2784 

delivery  of  property  in  lieu  of 


parmenl  of  legacy  or  distributive  share  of  infant 2746 

lei  ■  '        ■ -    '       -     "    "-      -- 


in  litigation 2T4C 

,.  _ __ _  infant '"'" 

>f   unknown    perwn   to   be   paid    into   

Irewury  " 2747 

trial  of  daim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

action  by  next  of  kir  for  distributive  share 1819 

petition  to  compel  payment  of  distributive  share. 2722 

Station   on   petition. 2722 

when  petition  to  be  dismissed 2722 


not  to  defend  after  he  leaves  office 7» 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surroaate  during  vacancy  or  disability 24B4 

llmilalion  of  action  for  penalty  or  forfeiture ' »B7 

tetioo  by,  to   recover  penalty  or   forfeiture HMZ-lBftl 

on    forfeited    recogniiance 1966.1988 

to  make  application  tor  writ  of  assessment  for  damages 2105 

may  apniy  for  slate  writ  in  action  by  people WB3 

application  by.  for  habeas  corpus  to  testify 2012 

notice  to,  of  application  to  remit  fine,  etc 3K2 

application  for  habeas  corpus  to  testify SOU 

before  discharge  of  criminal  prisoner  on  habeas  corpus. , .  2038 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus..  2002 
account  of  forfeited  recogniiances,  etc 1966 

jnutwiet  Coarts  of  Hew  Yorlc 

See  "Kiw  Yom  MvmnrAL  Cot^T*."  CiK^i'lc 

liar  <-•- 


INBEX. 

IMTldeBda. 

apportionment  of,  on  death  of  person  lotetvited    . 

action   for  K[>aration.  see  "  SiPAiATroH." 
to  annul  marriage,  see  "  Mauiacl" 

what  residence,  etc.,   give*  juriBdiction    


service  of  pleadings  on  co-re^wndenl    

co-respondent  mar  appear  wilhoul  service  of  pleadinj 

jury  trial  of  iisue  of  adullerr 

legitimacy    of    iiiue    after    offence    triable    in    aclioi 
presuined  i 


leoiiinucy   of  issue  presumed  in   ai 
denial  at,   far  plaintiff's  adultery   . 
(or  connivance  or  condonati. 
It.  Ehtiv  and  effbct.  op  judguut. 


Liniony.  elc,  Co  be  certified 
judgment  by    '  '     ' 


be  rendered  by  ei 


dockelinE  judgment  for  costs  ITT* 

execution  not  to  issue  for  eoils  until  final  iudgment..  ITTt 

final,  not  to  be  entered  for  tbrce  months,  elc 1^ 

pl^oof  of  allegations  on  default I'-'i 

inchOBle    riRht   of   dower   not   affected   by    judcnltnl    (gaintl 

intetesi  ai  husband  in  wife's  property  ceases  after  jnd^eat.  I~£ 

tertJiTSSies  right  of  do™' !! !! " ".'^ !! ! "!! !" ! i^ !  itw 

destroys  right  to  distributive  share  of  husband's  prop- 
legitimacy  of  issue  not  atTected  by  iudrnent'itai'nMhasbaBd.  I?'* 
of  child  born   before  offence  charged  not  affcded  by 


temporary  allowance  for  support  of  children 1" 

allowance  for  costs  and  expenses   11 

inlerloculory  Judgment  may  provide  for,  unlil  entry  of  final 

judgment   far  alimony ^4 

education  and  maintenance  of  children ' W 

support  of  wile  when  she  is  plalnlilT I! 

court  to  regulate  custody  and  maintenance  of  children Vi 

power  of  cnurt  10  modify  iodgment  for  alimony,  etc..  173B,  Ij 

semTestrafion  of  husband's  property 11 

enforcing  support  by  I'rocccdings  for  contempt.............  Ii 

of    judgments,    ele.,    see    "  CovtTt    CUUCJ  "    "  JmWtHTti " 

"  SDaiOOATI  t  TOUM." 

of  f  ottlcc.  see  "  Ji'iijCE  of  thi  P(*ct." 


INDBX. 

Bee,  iIm,  "  Ettdimci." 
demand  for  mdmlHiOD  of  ecnulnenew. 

coiCa  of  proving  »fler  demand  for     ^~ 

Do>B«tla  CorpontHeaa. 

See  "  CoiroKATioHl." 

in  realty  nld  od  execution  and  conveyed  to  executor,  etc,  of 

purchiuer  . 1478 

not  aRected  by  judgment  of  divorce  against  bu&iand!!! !.'!!!! !  1T6» 

admeaaurement  may  be  subject  of  arbitration 2365 

action   for  waite  against  tenant  in  dower 1«1 

I.    ACTIDJI     FOa. 

eiectment 'cannot  be  mainlined  for 1499 


diaabilitiei  excepted  fi 


..  1604 


,-iod  of  limitation ISM 

uption  of  limitation  by  acknowlidsment 1S8B 

uu.upant  neceuary  defendant. 1507 

neceaaary  defendanta  when  landa  not  occupied.. ■- 1507 

pcrioni  claiming  intereat  proper  delendanta 1B88 

""SHhy!*.  ".'!'™!?..^'.^"^'..^"'?"..'°.T.'  1B99 

deacription  of  property  in  complaint IflOB 

complaint  to  aet   fortli  name  of  huaband 1906 

lae-jea  of  fact  triable  by  jury OSB 

triable  wbere  property  situated B82 

preference  on  calendar. 791 

2.  Rtfirenct  or  commlation  So  odntiature. 

Inlerlocntory  judgment  for  admeatnrement  br  referee  or 

commiaaiti^    .    TT/...... 1607 

oath  of  commissionera  or  referee 1908 

removal  of  commjasionera  or  referee 1608 

filling  vacancy  in  office 1608 

how  admeaaured  lOOii 

employment   of  inmeyor IfloB 

fees  3289 

all  commissioneta  mual  meet  but  majority  may  set UIO 

report  of  referee  or  commla^neta  ■- ISIO 

aetting  aside  report 1811 

feea  and  expenaea  of  commiasionera  or  referee. 1612 

amount    320& 

8.  Dammgti  for  tvilhkolilitte- 

may  be  recovered  in  action 1600 

measure  of  damoga   1600.  1601 

not    to    include    uae    of    inprovemeota    aince    husband's 

death    1600 

agaiaat  grantee  of  husband 1601 

not  to  include  use  of  improvements  made  after  alienation 

by  huaband 1601 

when  property  occupied  or  claimed  in  severalty 160S 

damagea  for  withholding  to  be  awarded  by  ui*I  judg- 


INDEX. 

Dovrev  —  CaatlnDed. 

I.  AcTiDH  roi  ~  Coatiaued. 

B.  Damazci  for  withholding -~  CoBlimKi. 

■clion  for,  sBsmsl  heir  who  hai  alienaleil  tend 1003 

anioBl  purchi.»«. 1MB 

tDfanl^y  mainuin  in   her  qwn  name 1680 

4.  Judgmtnl. 

final  iudgmenl 1613 

execution  may  i»ue  on  (Udgnient VtW 

modification  of  judgnmt  on  cfaanoe  of  renUI  Talue 1014 

liens  interior  to  dowet  fight  altacfi  to  reiidue 161S 

■ecurity  on  nlaylnB  proceedings  after  verdicl eitt 

damages  on  stay  after  verdict 61' 

recovery  by  default  or  collusion  of  guardian  not  to  affecl 

infant   lOR 

stay  pending  ap[>eal  effected  only  by  order 1610 

itay  on  appeal  not  to  be  granted  if  plaintiff  giTCI  under- 
taking  for  restitution  IfilS 

action  For  instalments  of  dower 16U 

&  Sou  {or  nan-lvymttU  or  nn  comtnl. 

action  to  tell  for  non-payment  of  instalment 16U 

consent  to  accept  groii  sum  in  satisfaction 1617 

of  dcfr-iidttnt  to  pay  gross  sum ~.  -^ 161B 

ascertaining  amount  payable  in   groas- ,--..-.,. 1618 

""grow^Bum  .'" "^  .  "-*.  -°f . .™™. . . .",  .?r^. .  I«i0 

laying  off  separate  parcel  (0  plainliff  in  fee  on  cnnient...  1620 

reference  lo  ascertain  liens  prior  to  sale Iffit 

properly  may  be  sold  free  from  or  anbject  lo  liens 1882 

Xrt  if  safe 1623 

tr  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  when  property   silu- 

Bted lOTT 

final  judgment  on  report  of  sale 1824 

provisions  for  sale  in  partition  and  diatrtbution   of  pro- 
ceeds applicable 182S 

n.    ACTIOH    TO  DITUMIHE  CUIU  POl. 

action  to  determine  claim  to  real  property  does  not  lie 16S8 

claim  of  dower   1M7 

proceedings  wben  plaintiff  admits  defendant's  claim 1648 

inlerloculoty  jndgmeni  Jor   admeasurement 1648 

proceedings   to  admeasure 1648 

denUI  of  defendant's  claim  and  demand  that  she  be  barred..  1S«9 

III.  Pa»titiok. 

Sersons  having  incboate  right  necessary  parties ISSS 
ivision  in  partition  when  dower  exists  in  undivided  share. . .  1553 

sale  when  dower  exists  in  entire  properly 1667 

sale  of  property  in  partition  free  from isas 

fayment  in  grOM  in  satisfaction  of  dower  in  lands  sold.   IBOS.  I96B 
nvestment  of  proceeds  of  lands  for  benefit  of  doweress,  1668,  1069 

protection  of  inchoate  right  on  sale 1B70 

release  to  husband  of. inchoate  right  in  lands  sold 1B7I 

payment  into    coart  in   aaiisfaction  on  sale  free   from  debts 

of  d.cea»d  owner 16SS 

investment  Df  moneys  paid  into  court ^,...  ISK) 

IV.  FoaacLOGtraE- 

when  hnrred  by  sale  on  foreclosure  by  advertisement 9S8B 

nolfce  of  sale  under  foreclosure  by  advertisement  to  be  Mrred 

on  doweress :,..... 988 
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Doiver  —  COBtlnned. 


when  »Le  ii  lubjcct  to    ZTTS 

accqitsnce  of  sroii  lum  in  ulisfadion 2TflS 

■□plication  lo  rtlcuc  indinatc  right  of  incotapcleiil  pcraan..  2Kil 

effect  of  TtlesK  of  dower  of  incDmpetent  pcrun 23.-SS 

order  on  .pplieation  ■23fa 

inireetinent  of  proceeda  of  rale  on  ipplicition  for  releax 2881 

y  be  included  <n  ule  of  real  propeny  of  infuit  or  incom- 


H^rf" 


dower  right  for  grou  auni i 

r  anautling  nuu-riagc    1713.  1 


Dvtchvna   CoBBty. 

]ail  liberlie)  for 1*6 

■tenogripber  for  anprcme  court,  count)'  court,  etc 2tMI,     2S7 


of   debtor  enerapt 18IB,  848S 

Eaueiiient. 

for  encroaching  trail  ariaea  after  two  reara  without  action IIBO 

clnim  of,  tHabfe  in  action  to  determine  claim  to  realty IRBQ 

BdncBtioniil  InatltntlonB. 

on  whose  applicatioo  to  be  diaiolved.  etc 1S04 

appointment  of  receiver WIO 

■JeoliBeBt. 

I.  Whik  actioh  liil 

"action    of   ejectment"    defined «348 

to  recover  properly  forfeited  for  treaaon,  M*  "  TiuwK." 
by  people  for  estheBted  property,  »ee  "  EscnmAT." 

mwtSgec  cannot  mainlaVn.':. .  ^' 1406 

dower  cannot   be    recovered    in USD 

for  encroaching  vail  10  be  btoogtit  within  one  year USO 

final  order  in  aummary  proceeding  to  diapoaieu  not  ■  -bar. . .  2264 
by  reveniooer,  ele.,  after  judgment  againat  tenant  in  poMe*- 

by  Infant  for  propinly  set  oil  for  dover  by  defaijt,  clc I60S 


tee  o(  lands  belif  adv'ei 


order  for  produclii 
evidence  of  author 


adversely  may  ane  by  grantor IfiOl 

ion"of  aSniorfty'  of'plViotlfrVatMra^'i  1512 
ti\7///^\y////.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.''.'.'.  1B14 


II.    Foa    ItOH-PATHEHT    OF    UNT. 

when    action    may   be    brought U04,  ISOB 

atav  on  payment  of  arrears IBOO 

judgment  lo  state  amount  of  arresr* 1607 

reatoration  of  possession  on  payment  after  judgnenl 1606 

order  to  reatore  possession  on  paymenl  after  judgment IB09 

when  uae  of  property  set  off  against  arrears ISIO 

apeniag  default  and  granting  new  trial tfr-iJi  1^21 
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III.    PUTIEI;    fLUDINC. 

i™"p7nt°to™    made 'defendantl!Xi";;"!!!"l*!!"'.!!i:  1S02 

partita  defendant  when  lands  anoccivicd 1B<13 

peraons  claimini  inlemt  Buy  be  Joined U03 

.  joinder  of  clainantB  on  moHon  of  defendant Sao 

aba'enient  *fld  revival  of  action ISZI 

aererance  wb»n  different  ;artie»  succeed  lo  diRerent  parcels.  1522 

when  different  partiea  succeed  to  realty  and  to  renti. .  1S23 

when   separate  occupants  are   joined ISlfl 


order  Teatrainlng  waste Ittl 

i)>uei  triable  by  Jury. (W 

order  declaring  death  of  life  tenant  preiumptive  evidence  only .  2I1P 

verdict,  elc.    to  sule  nature  of  plaintirs  eitate inS 

security  required  to  stay  proceedings  after  verdict 818 

dunages  on  stay  of  proceedings  after  verdict  include  waste..  «1" 

joint  judgment  against  occupants  of  building 15IT 

lUdgnienl  against  one  defendant  subject  lo  rights  of  othera. .  .  lllf 

when  plaintiff's  title  expires  before  Inal \SX 

after  IrUI  of  facts  concluave ISM 

by  default  conclusive  after  three  years I£> 

by  default  may  be  vacated  within  five  years ISOt 

execution    may   iasue    on    judgment £tM 

security  lo  stay  judgment  pending  appeal  to  court  of  apneala.  ISJl 

rights  of  parties  undi:r  disability  saved  on,  by  default ,..  IZS! 

opening  default  when  defendant  served  by  publicalioa tS» 


B  of  judgment   (or  plaintiff ISS 


evidence  for  de 

V.  Dauagis  rot  WIT 

comptaini  may  i 


gnent  impiovemrnts  allowed  in  reduction  of  itmtga. . 
and  jiTofits  part  of  damages. .,...,......_.... 


BleellOBB. 

no  fee  for  administering  oaths  to  inspeeters  and  poll-deAa 

Bmbr  Balcn  e  at. 

Bnabnteerr. 


See  "CoHniuHATiOM 

^when  property  taken  by  *!._--.  —     . ,,    „„. 

payment  of  compensation  under  judgment  of  court  of  c 
fliaplarer. 

execution  against  earnings,  when  iitd  bow  iMoed 


'  AUnpt  from  Jury  service 


list 


forcible,  tee  "  FokcIbli  Ehthv  ahd  Ditaihu." 
of  ;udgRientft,  ice  '^  Judohimts." 

on  another's  property  for  lurvey   l«Ki.laS4 

cjeclmeat   by  bodlord   having   right    of  entry    1504,  liiOft 

distinction  belween  fonnt  of  action  aboliilieU   3XIM 

pleading  equitable  defence  or  counlcrclaim  MX 

of  court  otfitai".'.'.'.'.'.'.'.'.'.'.'.'.'.'.','.'.'.'.'.'.','.','.'.'.'.','.'.'.'.',','.  B7 

TDla   for  calendar!    ■•£, 

feei  of  constables  and  deputy  sheriffs  for  attending  court Ml'i 

stenographer  of  surrogate  1  court   :Sil.'{ 

jail  iScrties  for    .-.V' 14.-. 

■llowanee  to  grand  and  trial  jurors   JK14 

coualy  ircMurir  to  exerciae  powers  of  coroaen   ISln 

See,   also,  "  AFruL;  "  "  Dificts;  "  "  Mtsixrts." 

irrtt   of.   abolicbed   1298 

power  to  amend   process,  pleading*,   etc 72S 

immalerial,   to  be  disregarded T2II 

Yacaling   judgment    for 1282- 12M 


jurisdiction   of   jiutiee'i   court 2B8S 

of  sick  prisoner  renOTed  to  hospital 12T 

from  Jail   liberties 1SB 

tfaeriS's  liability   for 1B8 

actioD  oo  bond  ?or  jail  liberties '.'.'.■.■.■.■..'.'.'. V.'."ie0-171 

action  for,  barred  by  action  on  bond  for  jail  liberties IM 

May  of  judgnmi  pending  action  on  bond  for  jail  liberties 170 

liability  of^coroner  for  escape  of  thttiR'.'.'.'.'.','.'.'.'.'.','.'.'.'.'.'.'.'.'.'.  ITT 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties 1T8 

lUbUity  of  coroner  vhcn  sheriff  plaintiff 170  l&l 

Itaitalion    of    actions    tor S8S 

UabUlty   of  sheriff  as  bail  for BST 

-- '■                      ...   ....  debtor 14S2 

.  jfficial  bond  for '"" 

judgmcDl  a  defence.. 


application  for  leave  to  sue  on  sheriff's  official  bond  for ISSO 

affidavit  of  head  of  family  o "  "  


wndenii..:: 1978 

...J  In  be  joined 1978 

effect   of  judgment  against 1980 


See.  also,  "  RiHAtNDiaHSH." 
for  life,  see  "  Lite  Estatis." 
proceedings  to  discover   death    of   teiUDt   for   Ufe,    Se«   "  Lira 

presumption  of  death  from  continued  abaence. B41 

Testing  of  contingent  interest  in  trustee  for  insolvent  debtor!!  21T7 

■ale  of  contingent  interest  of  infant S348 
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Sm    "  RW  AnJDDlCATA." 

,     by  final  judcmeat  of  courl  of  cUlmi 3BD 

judgment  of  dismiiaal  nirt  a  bar  unlets  on  ineriM UOB 

Ritnyi. 

Set,  tlto,  "  Vfftmiits." 
refusal  lo  answer  incriminalinE  queation  In  actioa  ininat  cor- 
poration  for  usurping  prJTilege  or  fruicbise... ISK 

leslimony  of  party  adduced  by  tdverae  party  may  be  rebutted.  -      638 

I.    PlESUUPTIDHI. 

of  death  from  continued  absence Ml 

seal    presumptive   evidence    of   conllderUioa 840 

II.    CoUrSTKMCT    AHD    *DIITMII1MTT. 

of  patiy  to  tranaadiion  wiih  deceased  person - .      %EB 

in  proceertings  Id  discnver  personal  propcrtr  of  decedent  27>W 
of  husband  or  wife  in  action  for  divorce KH 

determi nation  of  competency  nf  witness  in  Justice'!  court.".'.'  30l« 

witness  not  excluded  tor  conviction   for  cnme 832 

in  mitigation  of  damans  admissible  at  inquest 536 

offer  to  compromise  not  admissible T3S.  73B 

proof    to    contradict    inventory    in    action    against    executor, 

etc 1832,  IBM 

ronviction  for  crime  may  be  nsed  to  impeach  credibility 8n 


«.  PaiYiu 


confessions  to  clergyman 8SX 

10  attorneys  and  their  employees 83B,  KM 

10  pbysicians 834.  KM 

VaiVer  of  prlvili^ie tea 

attomey  who  witnessed  will  may  testify 830 

physician  may  leflify  when  Talidity  of  wilt  in  question 83S 

physician  attending  injured  party  tn  hospital  may  testify 830 


admiisioo  by  executor,  etc.,  to  prove  debt  in  proceeding!  to 

sell  realty  2TC5 

answer    of    witness    in    snoplementary    proceedings    not     >d- 

miuible  to  prove  fraud  by  him 2460 

V.    SECOHMir. 

parol  to  prove  lost  negotiable  paper 191T.   1918 

to  establish  or  probate  lost  or  destroyed  will ISOS.  2621 

VI.  TuTiuoHy  OH  Foaun  t*iai.  of  same  action,  etc. 

of  party  since  deceased  or   insane 830 

when  admissible. in  action  to  determine  claim  to  real  property.    leW 

application  to  reyolje  _ 3851 

"""  ^alid^t^'of  irill'of'™tlJ!''?..f^.T.'....°'.'..™."'!!  S6S8 
to  determine  validity  of  will SUSa 

VII.    PnpETUATIItO    AHD     PBRKEBVINC     lESTIMOHV.       See,     alsO,     "  DUO- 

in  action  to  determine  claim  lo  real  property 1«4S 

depoiiuoos  of  parties  and  wiinc'ses  to  expected  litigation.  STO,'  811 
1131 


INDEX. 

VII.  furiruATina  ahd  nissuvlHa  testihorv  —  Condoocd. 

teatimod)'  ma^  be  recfited   in   action  involvlnB   title   to 

realty 

less* 

notice  of  bearing  before  referee 

:5£Lr;vUr,":::;::::::::::::::::::::::: 

refusal  of  witne»  to  anamr 

lesar 

sss; 

vrn.  DoeimENT»«Y. 

records,  documenta.  etc.,  majr  be  proved  according  to  common 

em 

excltirion  of  booki  and  dociimenta  for  diiobedience  to  order 

1.  tmilfumrHls  acknovitcdged  ar  proved  for  riccrd. 

conveyances  acknowledged  or  proved 

conveyance!  proved   upon    oath   of   inleretled  or   incom- 
petent witness  not  admissible 

928 
03B 

dss 

9M 
937 

2.  Rccardi- 

nafrr,  lurvey*  and  official  records  on  file  in   New  Yofli 

admfiiibility  of  recordi  of  wilti  proved  more  tban  thirty 

adnii<>>ihiljty  of  record  of  wiila  proved  prior  to  ITSS 

of  will  of  real  property  admi^ible 

8.  Juiimritls.  dtcrcts,  r'c.     See,  alEO.  "  JVDCVlllTi." 

againtt  deceased  party  as  proof  of  debt 

938 

aesT 

1210 
17M 

uaa 

IHUBX. 

Brtdaaos  —  0*BMnae4. 

VIII.  DocuMMTMiv  — CtnitinBed. 

S.  Judgmnti,  dttrtts.  ttc. —  CoatiniMd. 


Eiobalcd  ■* 
ow  f*r  pi 


andusive  &■  to  penonal^ 

of  hririhip  pruiunpliire  eridatce... 
'  1  ■■  to  authorlly.  ■ 


.,  coDClnnvc  c*l- 
order  for  execution  against  executor,  etc,  evidence  of  u- 

decree  for  payment  sod  dittribatian  of  decedsnt't  eMate 
eoncluiive 2T4S 

Jadsnent  or  decree  at  proof  of  debt  in  prooetdinai  to  tell  

reallr  of  decedent   2796.  ZIST 

diMhiTEc  of  insolvent  debtor  coocliuiTc  u  to  proceedinBi 

tive  19  to  proceeding!  and  facia 2181 

ejectment SSIS 

Of  imiict  of  fitate. 

proof  of  judgment  SISB 

eotfiM  in  iiulice'a  docket  book S14S 

(ranstriiit  from  docket  book,  nbicnbed  and  authenti- 

docket  book  and  certified  (rinacript  admiaaible  in  iof- 

tice'i  court. tM 

proceeding*  ma/  be  proved  by  ju«icc"i  oath MO 

on  death  or  atraence,  proceedings  miT  be  proved  by 
original  minutes  or  sworn  copy Ht 

4.  OiRcial  ctrii^catei,  ttturnt,  ttc. 

ecTtificata  or  affidavit!  of  public  olGeen  on  file  ire  pK- 


es  and  ccnificales  to  be  i 


Bed  copy  of  record  of  coDTcyance 938 

lied  copies  of  papera  filed  or  recorded  in  public  olllees.     MS 

Ged  copy  of  certificate  or  record  of  marriage,  is  pre- 

Eiignation  of  agent  of  foreign  cotporation  to  teeeiTC 

li'i  return  presumptiTC  in  action  on  undertaldag  in 

.   ITM 

B.  Ftdtret  rrcordt. 

certified  copies  of  ■ 
Uniied  Stai 


n  departmcnti  of 


eertificats  of  dii 


tr  bureau  obaervattans.  ■ 


INDEX. 

■▼Ideaov  —  CantlMMA. 

■VIII.  DocuHEHTAiT  ~  Contiancd. 
ft  Affidavits. 

of  printer  lo  publiotion  of  notice OSfl 

oi  Knicc.  in  caw  of  dealta,  elc,  of  perion  lervinc 92T 

of  ule  on  moftiagc  foreclusuie  by  advertiKOKot S39B 

(dmiuibility  of  <i  parr,  affidivlt  in  juitJce'B  court BOM 

7.  NeKmal  protrili,  cirliAsalet,  tic. 

cn-HHcale  of  pmcntmcnt  or  proteil  of  bill  or  nott.  or  of  • 

noli™  thereof S2S 

eRect  of  affidavit  deni;ins  receipt  of  notice  of  protsn...  SSS 

elr..  of  nourjr   .'    924 

mmorandum  by  notary,   preaumptlTe  eridence  of  nottce 


8.  Btahi  of  fortitn  cvrperaliont. 

^"i^'uKd::;; 


-^ifteS'"'" 


IX.  Statutei,  oaDiHANcea,  itc 

•tatute  of  elate  

of  another  lUte  or  countrr 

ordinance!,  etc.,  of  municipal  cotporatioi 


reporti  of  ciwi  admiisible  to  prove  common  law M2 

convcyancei  o(  land  without  ibt  itate MS 

exetnpllficatton  of  record  of  conveyance)  without  the  Mate 94T 

aathentication-  of  copia  of  recordi  of  courts 992 

oral  proof  of  copy  of  record B53 

effect  of  foreign  record  or  judicial  proccedinB  not  declared,  ■ .  964 
aalbenticitcd   copici    of   recorda  of   public  office   of    foreign 

rtM^"!  ,"...,*!.'.'. *.?'.'. °. .'."... v.. ..'!!^.....^'™'m  «« 

proof  of  proceedinn  and  iudguieiit  of  juiticc  of  peace  of  an- 

other  Itate BBO,  9B1 

when  record  of  foreigD  will  admuHble STOS,  2704 

proof  of  preaentment  of  foreign  billa 9SS 

XL  SurnclEHCY  or  rtoor. 

failure   of  proof   delined MI 

declaration  or  confeuion  not  luflicient  to  annul  marriage ITKS 

proof  of  title  in  actiona  for  injnriea  to  unoccupied  landi 000 

eulRcienr;y  to  estaMish  or  probate  lost  or  deatroTed  will.  1888,  2821 
allowance  of  debt  by  eiecntor,  etc.,  aufficient  in  proceeding! 

to  sell  decedent'i  really  2TM 

Bxcevtlona. 

to  rulings  on  law   allowed    f>02 

on  tacti  not  allowed,  except  on  challeoEC  of  juror 002 

not  lupportcd  by   evidence 01)3 

during  trial  to  be  taken  when  ruling  made 903 

during  trial  to  be  entered  upon  minutei.... ■ VB6 

after'c^^of  t™'ty  c'our™or  referee .'  004 

to  dediion  of  court  or  report  ol  referee Ki 

T3  IIST 


Baeevtlona  —  Contlancd. 

to  dcclaion  or  rrpori,  liine  for  fUiila  notice  of 

to  b«  inserted  in  or  annexedto  judement-roU 

Buy  be  Hated  leparaieiy  In  cose  letlted 

making  and  fil>:ie  in  condemnalion  proceedinBi 

final  judfrment  not  stayed  by ., 

tikini  of,  does  not  affect  motion  for  new  trial 

.may  be  heard  wilh  motion  (or  new  tHll 

renewed  on  appeal  from  judgment  or  motion  for  new  tr 

nay  be  heard  in  first  innanec  by  appellate  division 

revokJDg  or  modifying  order  for  hearing  in  Stat  iastaDci 

peUate  division 

motion  for  new  trial  may  be  nude  to  appellate  diviiio 

trial  by  court  or  referee 

time   for   filing  on  motion  for    new   trial   to  appellate 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  oo 

judge  oui  of  office  may  settle. 


using  resetilemeni  of  bill  is  apnea! 
[s  of^iutrogate  and  refusals  to  find 


judgment 1240 


on  abeHff's  bond    18B3-18f» 

jnfessed  juf^imeDI,  when  debt  not  all  due 13TT 

^■Kive,  on  coofe^'sed  judgment  ai  debt  fatia  due- -----    1277 

ecree  for  money  by  aurrogate'l  court 2-"'"-» 

1  to  isiue  agaiisi  public  oBieer I'»rt1 

ompensation  and  casts  in  condenuiation  proceedings.  !tX73 

idgment  forecloiing  mechanici'  lieo*  in  court  aol  of 

ord 3M» 


usurper  of  office 190e 

w  York  county HIT 

county    1106 


1  on  death,  etc.,  of  sheriff, 
to  be  execated  by  sheriff. . 


undertaking  by  person  de<iiKn 

fo"  kindVoF..!. ...'."-"'." 
niajr  iaaue  ^multuieously  to  (u 
113B 


Bx«cntlon  —  Con  tinned. 

I.  Geneul  TROviaioNs  —  Continm 

wilhin  whal  tinic  Vo  bt'  [< 
to  whom  retonnble  ,  .  . . 
(1  intcrlMutorjr  judgmeii 


to  whom 


1  filing  t 


ransdripl  of  judgment  by  juBli 


to  specify  date  fToiti  which  iirterci 

Id  speiirti  docketing  of  tnin«ript 

Kript   filci- 


after  death  of  judgmenl  rreditor 
how  iuued  after  five  ycari 


r  more  than    thirty  dsys 


manner  of  collection,  whe 

i(ra  bond  , 

8.  Rnurtt;  laiitfaclUn. 

tistifd  to  be  e: 


payment  to  be  indorsed  on  exeeutian .  ■ 


I  judgmeot  docliei.. 


y  of  satisfaction  by. 
ni  paHly  satisfied  • 

payment  on  judgment  affecting 

talion  of  action  for 

n on  payment  of  money  collected 

no  execution  against  decedent,  excep 
iiiuancc  by  leave  against  decedent's 
notice  of  motion  for  leave  to  issue. . 
petition  to  surrogate  for  leave 


in  judgment  on  counlerclaim  against  executor,  etc 
ipplication  for  leave  to  issue  agsinst  eieculor,  etc. 
eparale  executions  on   judgment  against  execotor 

sonally  and  in  representative  capacity 

«curity  on  leave  to  issue  execution  on  judgment 


executor,  etc,   may 

issue  on   judgment  recovered   by   predc- 

against   infant  heir. 

.h™frf«m;i'b; 

r.  Foa  rossBssioK  or  »w 

L  TKorsart. 

requisites 

may  require  collection  of  money  recovered  by 
order  granting  leave  to  issue  after  death  of  di 


INDEX. 


on  underlafcitiB  in    re- 
plevin    ITJM 

eturn  ><  eridcnce  of  breach  of  undertaking  in  replevin ITU 

n  judpnent  in  JuMlce't  court  13TS.  1731,  2931.  ams 


1491 

■imulianeousl)'  againM  property  and  perton ItOlt 


eblor   di«   in   custody    1401 

scharse  from  cuModr  by  creditor MM 

nflcr  death  or  releaie  of  debtor  not  to  be  levied 

d   IMS 

I  in,  cannot  be  recovered  in  replevin 1690 


of  bouMholder  i 


SS'/fS 

'ho 

;H 

rj 

pt 

n 

'""'"'d.S 

of 

nni  affecicd  by  temporarv  suioension  of  residence... 

lien  Btiaches  to  surplu.  value  over  »1,000 

creditor's  aciion  ID  reach  autplua  value 

hailing  proceeds  of  properly  parlly  exempt 

ry    represenling    eiempl    portion    of   property    sold    i 

rliation  of  exemption  of  real  property 

er  of  exemption  void    

at  be  reached  by  judgment  ereditor"!  action 

by  wpplementary  proceeding!   

leciition  itiued  by  justice  of  peace 


jnlt  bills  

ivcrnment.  stale  and  corporate  bonds 

est  of  pledgor  may  be  sold  

r  warrani  to  collect  fine 

superieded  pending  appeal 

S  to  collect  feei  by  virtue  of  enccutioa. . 


INDBX. 

VII.  Lin  ON  TiMOMU  nomTY  —  Candnncd.. 
1.  IiUttttI  in  fartntrMf. 

mpplicatioD  for  release  of  partnerihip  propertf MU 

Dndertikini  for  releue  905,  606,  141* 

on  intm*t  of  partner  pmiouilir  atuchcd 1415 

undertaking    to    releue    partnerahip    property    inataa    to 

other  creditor*. 1418 

ule  of  partner'i  intcreit 141T 

rlshtt  of  purclUKr  141T 

3.  LUn  m  pirimal  proptriy.  i 

p«r<oiul  praperty  bound  by  eucutioa MOB 

order  of  preferenee  among  execuiiont 1408 


bona  Sdt  purchasers  before  levy  not  affected.. 
S.  Claimi  of  IhirJ  panitt. 


Jurors  lo  find  value  of  propertr 14IB 

bonding  by  creditor  on  ctaini 1418 

claimant's  right  not  affected  bj  inqniailiMi 1420 

sheriri  few  for  notifying  jury 33ttT 

4.  ActioH  againal  ihrriff;  tubsti'uHoH  of  indemnilors. 

sobstilution  of  indemnilors  as  defendants 1421 

notice  of  application  for  substitution 1422 

terms  on  aubstitalion  1423 

severance    and    lubstilulion    when    indemnity    relates    to 

pan  only 1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 

lori. 1428 

effect  of  order  substituting  indemniton 142«: 

notice  of  action  lo  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

Vin.    L«VI    ON    »EAL    raoPIBTV. 

after  ten  year^  12M 

notice  to  be  recorded  and  indued 1252 

includes  nne^pired  leasehold  terma  of  Rve  yean 14R0 

property  held  in  trasl. _. . -, 1431 

gaged  to  secured  debt 1433 

IX.  Sali. 


Tme'o?  nurchaMr"rwl "affected  by  omission  of  notice!!!..  lSfi« 

nheriff,  etc.,  not  lo  purchase  al  sale 1387 

2.  Of   /rrlflno/  fm-trly. 

of  i.erijIiaMc  i-roiwrty  in  N'.  Y,  city  court 31TB 

comluct  of  <mlc 1*28 

notice  of  sale   . ,  , 142B 

•ate  of  partner's  interest M17 

1141 


D  for  mortgace  debt.  143!t  MSS 


;?a 

Ptt1.!ty 

"Xtin" 

duplieat 

Watlt. 
order  re 
motioD 

poueuor  after  ulc  and  before  deed 1441 

diicharir 

sulHCqurnt  redemptions  by  other  creditor* 1403 

by  creditor  after  fifteen  montlis 1«1 

by  original  purcbaaer  who  ii  alu  creditor 145« 

by  creditor  direcIinB  talc  under  another  judgment WS7 

by  i^rson  entitled  to  redeem  part 146S 

by  owner,  of  undivided  thares  14S) 

hv  lienors  on  undivided  rfiaree 1400 

right  of,  not  affected  by  agreement  with  purehMer,  eic 14«1 

when  to  he  raide  el  »herii!'«  office 1466 

to  whom  made  when  sheriff  dead  or  out  of  ofBee 1488 

to  whom  payment  to  be  made. , 1«S 

when  sale  made  t^  person  designated  bjr  order  of  court 1477 

certificale  of  utisfaction  by  redeeming  creditor 14IB 

evidence  of  right  of  redeeming  creditor 14M 


sheriff  to  iile  certificate  of  satiifactian,  etc 

when  redemntion  takes  effect   

Illle  of  purchaser  vested  in  redeeming  creditor 

certificate  of.  lo  he  dehvered 

effect  of  recording  certificate  of  redemption 

XI.  Shuift's  deed;  title  or  fdichamx. 

under-Bhcriff  or  successor  to  act  when  sheriff  die*,  etc 

title  diverted  only  by  deed 77.    .    , 

sheriff'i  deed  to  state  name  of  person  whose  iaterett  U  (old.. 


INDBX. 

■xcevtlon  —  ContlBVCd. 

XI.  Sanurr's  deed;  title  of  lUicnAus —  ContiniMd. 

■bcrilTi  deed  on  expiration  of  redemplian MTl 

when  prcaumplii  e  evidence  of  iict 14T1 


uaifnment  of  rigOt  to  be  acknowledged  and  filed 14T4 

mtltulion  when  properly  uld 1388 

not  (o  affect  title  to  property  lold.., 446,  1323 

recoverr  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  putehaier 1460 

action  for  waite  by  granlec  of  aheriff 1854 

■tay  of  warrant  la  disposKsi 2864 

XII.   COHnilUTlOlt  BITWCm  DirEHDAMn. 

when  iudgmenl  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems 1482 

order  of  contribution 1483 

entry  on  'dociEci  to'  preserve  lien  '.'.'.V/^\'. '.'.'.'.','.','.'.'.'.'.'.'.','.'.'.  1486 

Xltl.    AOAINST    THE    PEESON. 

from  Juitices'  courts,  ie«  infra,  XIV.  Ftam  iuttiett"  eatint. 

1.  WMrn  to  iisnt. 

arrest  under  warrant  Id  coHecl  line 2286 

on  judgment  for  working  woman  in  N.  Y.  dty  coort....  3187 

in  whai  casM  i^^ued  1487 

against  woman 148S 

on  judpninl  of  justice's  court 3018 

for  money 9028 

eieculion  against  property  a  condition  precedent 1480 

not  allowed  simultaneously  against  property  and  person..  1490 
not  allowed  while  debtor  k  custody  under  another,  execu- 
tion in  same  adion   1401 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  wbile  in  custody  HB3 

creditor  may  discharge  debtor  after  thirty  days 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 1494 

new  execution  nol  to  be  loied  against  realty  sold 149S 

Z  ItnaHct;  cuHody  and  dtUMion. 

requiiitea 1872 

to  recite  isiue  and  return  of  execution  against  property.  1872 

to  what  counlie*  issued   136(1 

return  on.  to  charge  hail tm 

duty  of  sheriff  on  execution  TO  charge  l»il nOR 

cualody  of  debtor  110 

on  justice's  judinnent  for  penalty  or  forfeitore. ..  3032 

ter™  of  Imprisonment  limited Ill 

support  of  prisoners  112 

when  prisoner  entitled  to  jail  libertiei 149 

■ttachment  for  contempt  not  to  iasne  againtt  prisoner. . .  2278 
1148 
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INDBZ. 

BxeentlOB  —  0oatlnn«4. 

Xlll.  AoAiKii  tH>  rkuoN  —  Conttnticd. 

2.  Iimoitfi  eiatedy  anj  dftmtiim  —  Contlatwl 

habcu  corpuB  lo  produce  prl»OTi*r  to  »n»wer  tor  

priioner  produced  to  t>«  reminded 3BBZ 

nay  be  eommitted  for  civil  conlnnpt  on  diicjarse 

from  coftod]' 32Bt 

babcu   corpui  Id   produce  debtor  on  procMdinff   to   di*- 

cover  death  of  bfe  teiuot SSQT 

S.  DirclMrgf  from  imprUvnmtnt. 

from  (TTeM  for  delay  io  iuuint SIS 

relcMC  of  iDMlTCnt  debtor  upon  hia  diacharge SUB 

bow  validity  of  diacharEe  of  iniolvent  debtor  teited ZISB 

valtditj  of  dJacharK  of  inaolvcnt  debtor  may  be  attacked 

on  motion  to  vaute 218T 

power  of  N.  Y.  city  court  to  relieve  from  irapriKmrnenl .  318S 

debtor  to  United  States  oot  tn  be  diaebar«ed 2218 

to  fttate  for  taxes  or  miblic  moneys  not  to  b«  di» 

eharged 2218 

notke  by  creditor  to  debtor  to  apply  for  diKhar^E. SSEIV 

failure  to  apply  after  notice  by  eredllor  bar*  future  ap- 

plicadon 22IT 

what  debtori  may  apply  for  diacharge 220O 

to  what  court  application  nude 2201 

when  debtor  nay  apply \ 3901 

application  to  be  by  petition 2201 

Khedule  of  Seblo?*  tr^tii'.'. '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.  2203 

affidavit  of  pelilioner   l 220* 

correction  of  schedule   2286 

iio<ii:e  to  eieculion  creditarg 2S0!I 

mode  of  service  of  nolice 230e 

publication  in  lieu  of  preKribed  service 22ae 


adjournment  of  hearing  22M 

proceedings  on  adjourned  day    2210 

as<ignment  In  b«  acknowledged  and  recorded 2211 

title  vested  In  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2213 

not  subject  lo  new  imprisonment  on  same  judgment 3311 

new  execution  against  person  on  conviction  ol  perjury. . .  22U 

powers  and  duties  of  trustee 221B 

discharge  not  to  affect  jualice'a  judgment 308T 

XIV.    FaOH    JtlBTICES-    COUITl. 

1.  liiuonte;  rtqi,iiilis,  tic. 

may  be  issued  alter  discharge  from  impriMMBent S03T 

on  judgment 3017 

for  money SOM 

against  joint  debtors   9020 

on  summons  not  (lersonally  aerved 291S 

for  delivery  of  chadel 3038 

docketed  wtth  county  clerk  3M3 


indoraement  of  levjr  . . 


11«4 


INDBX. 
Bzeeadon  —  Contlnned. 

XIV,  Fmoii   jusiicib*  covin  —  Continued. 

1.  I—aanee;  Ttqmitilii,  tie. —  Continiied. 

mode  of  letr   SOW 

notice  of  t»ft   8039 

mode  of  Mle   KOSO 

return  by  coniuble   SOSI 

coDMible  net  tata  under.  Bfler  return  day  SOtO 

conMibl*  muit  oomplete  after  term  ciipir«a  SMS 

•ctisD   M*it»t   coniUble    for    money   eolleeled 8041 

for  failare  to  retsra  8088 

2.  Agaiiut  pirtoH. 

OD  juditnitnt   for  money    3020 

■fSdavit  of  had  of   funily ;   tUicbirn SOM 

penalty  for  wronsful  refuul  to  di«cEar(e   S03S 

affidavit  a  defence  to  action  for  eacape  8030 

dJKharie  not  lo  affect  judsment  SMIT 

XV.  Fkok    local   COVITl. 

on  Judgmenti  of  Albany  cily  court    SS29 

of   Troy  jmtice'i  court    322S 

■te««at»rs  >Bd  AdmlBlatrataH. 

See,  .al».  "  DicaoENTs'  Eit<M£S:  "  "  Lanua  or  AoMima- 
T««io»:"  '-LaTiiai  TESTAHisT*a»; "  "  Suaaoo*TM' 
CouBTs;  '■  ■'  Wills." 

Eroriaioni  applicable  alihonKh  letter*  iMued  before  enactment .  ■  3610 
ability  of  penoni  acting  without  autbority ZTM 

inriadictioa  of  lurroiate  over 24T2 

'■nort  of  kin"  defined 1810,  1905 

I.  AFroiiiTHiNt:  otJALiFiCATioH.     See.  alio.  "  Letiiu  or  Admih- 
itiaaTiON ;  "  "  Ltmaa  TistahintiUit." 

penoni  incompetent  to  Knre  a<  executora 2613 

lettera  may  be  refuted  for  Inability  to  read  and  write  Engliab.  2612 

innloi  letter*  to  executora  named  opon  contingeacy 2638 

•upplementary  letter*  tealamentary  may   iisue  on  removal  of 

disability 2618 

-f  executor  3030 

enunciation   2638 

____ ecutor  under  power 2640 

objection  to  ptr*on*  tekected  as  executor*  under  power 2641 

exeluiion  of  emculor  failing  lo  qualify  or  renounce 2642 

order  of  preference  among  perian*  entitled  to  adminiatration.  2660 

of  lemporary  ailminiitralor  not  stayed  by  ^peal. ..-.,   25S3 


an<olntmeni  of  receiver  aa  succEator  to  aole  executor  pending 

ubifah  win."*  .'.I".."...'?."."..". isaa 

tl.    BOHDEl    LIAItUTT  THIUOH. 

deposit  of  aecuritiet  to  reduce  penalty SUM 

ippHcatioD  for  order  for  new  bond  or  new  niretiea 8B87 

Mder  requirinc  new  bond  3C8e 

aretie*  to  be  relierad  fiom  bond SU,  360O 
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revocation  of  Ittttrs  for  failure  to  give  new  bond. .  812,  2SB9.  SBBI 
Buretin  liable  for  money  received  by,  in  ano^ter  capsrity...  SV^ 

when  bond  may  be  proiecuted  2C9T 

successor  may  sue  on  official  bond  on  revocation  of  leMers. . .  2g>* 

action  on  oScial  bond  when  no  mcceMor  it  ippolnted 3nm 

premium  of  surety  compinj''*  bond  tlloved  u  pari  of  com-  ^^ 

III.    RiVOCATIOK   or  UTTEU;    ■XSISHATIOH. 

miv  apply  for  revocalion  of  letlers  and  settiement  of  ■cctmnU.  SAW 

effect  of  revocation  of  letters  on  acts  of aBTO 

powers  cease  on  revocation  of  letters 2610 

revocMion  for  failure  to  give  new  bond ZS» 

appointment  of  >uccu»-  on  revocation TtK, 

resignation  when  also  testamentary  trustee SnS 

rmoval  when  also  leBlamenlarv  trustee MS 

■uapensioD  not  ataycd  by  a 


. suyed  by  appeal Bi«0 

1  because  supposed  decedent  living       SOM 
id  ministration  upon  discovery  of  wiU.  3«H 


:forc  issuing  of  letlers. 


t  debtor  by  leave 


muai  record  will  in  eacb  county  wbere  real!/  titualed ...  Xa 

executors  quaiifying  may  exercise  power  of  sale,  etc ZOt! 

evidence  of  right  to  redeem  realty  sold  on  excculion IMS 

rights,  powers  and  duties  of  administrators  c.  t.  a JCli 

powers  of  tempmrai         '--■--    ■-      — • ^  — • 


under  ;*, 

rifFb  dee 

A  on  execution  i 

in  tmrtfor  bcir 

or 

maintain 

action   a 
roperty 
g^ppS" 

gsinsl  infant  or 
old  by  decedent. 

from  tfecree  prob 

mn- 

;?^n£S 

s-ssss. 

i«. 

liability  of  persons  acting  witkont  aalhority. . 

what  deemed  assets   ...-,-,..-.-. 

ii.ht  nni  *«chBi^ed  by  naming  debtor  as  cxecu— _ 

r    bequest   of  denund  kcilnat  execulnr  not   valid 


decree  direcli 


creditors 2714 

snnulties  and  divideadi 2m 


■ppointtnent  of  appraisers   

appralsiL 

rctnm  of  inventory   

compelling  return 

attachment  for  disobeying  order  to  return ,.„ 

aupplemenlal  inventory  of  subsequently  discovered  property..  tTli 

wben  inventory  may  he  contradicted Ig«2.  jm 

liablliljr  for  nneollected  demands  included  In  inTcotoTT-  1888.  IflM 


INDEX. 

ElxeeatorB   and    AdmlnlBtratorii  —  CoB(lBB*d.' 

VII.    PnOCEimlSCl  TO  DIBCDVU  Fiorittv. 


Older   rccniiriag .  tttendance 3708 

Mfvice  o{  ciuiion  ind  order  2T0H 

exsminstion 27OT 

pcrtonal  tranuclions  witb  decedeot   2709 

puniaiunent  for  ref uhI  to  oniwer  2T0n 

ditniml  on  verified  answer  cUiming  title 3704 

decree  to  deliver  property   2710 

(ermiiutiaa  of  proceeding  on  controversy  la  to  facts 27I'> 

VIII.    StLI    OF    111*1.    ™oM»T*__TO    FAY    DICIDIHT'S    DlKTl.       See    "  S*LS 

not  to  purcha«  real  property  sold  to  psy  decedent'*  debts. , . .  2774 

allowance  to.  on  sale 2E8B.  2064 

IX.  Actions. 

1.  Bj  and  flfaiiirl  dectdcnt. 

extension  of  time  to  move  to  set  uide  judgment  asainat 


to  appeal  from  Judgment  uaioit  decedent 786 

no  CKCcution  against  cfeceaent,  eicept,  etc 1879 

issuing  execution  on  ludgment  in  favor  of  decedent 1S78 

2.  Limitation  of  aclioni. 

on  rejTcled  cliiin  bured  in  six  months 1S23 

Xinst  uKuior,  etc.,  of  pnson  who  dies  within  suie.. . .  408 

!te  diceaaed  a  non-resident    391 

actions  against,  lo  rrcovcr  chattel 883 

by  ne;<I  af  kin,  clt^..  to  recover  property  of  decedent 882 

period  occupied  by  suit  lo  recover  property  of  decedent 

eittpttd  from  limitation    408 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by.  to  recover  personal 

property 892 

8.  Jurisdiction. 

jurtsdjction  of  Justices'  courts  over  ■ctions  br. ,.....,..  286S 
rejected  claims  under  $60  excluded  from  Jurisdiction  of 

lusdee's  court 2S63 

Yonkers  city  court  has  no  jurisdiction  over  action  againat-  8804 

4.  Wkn  mainlainabli  by  or  agaiiiif.    - 

rudgmeni  against  hdr  or  deviaae  ban  action  against  exeC' 

utor,  etc 1821 

action  for  ICRscy  or  distributiire  riiare 1839 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 


ction  T)y.  for  nealigentl: 


igenlly  causing  death  of  decedent  1902-ieoS 
when  sued  in  representative  capacity,.     566 


G.  Parliii 


direction  for  sale  free  from  lien  of  debts  of  i 
payment  into  court  on  sale  free  from  debts... 

withdrawal  of  shares  of  prveeeds 

114T 
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INUBX. 

Vzcaators  aad  AdnlnlatrBtora  —  O^Mtlwe*. 

IX.  AcTioHt  —  Continued. 
ft  Pleadint;  petiitt. 

to  be  broucht  in  rermcnlatiTC  capacity 1814 

may  me  withoat  joining  beneficiary 449 

two  or  more  reptescntine  unt«  decedent  conildercd  u  one 

peraoo. ISIT 

cxecutoTt  who  have  not  qualified  not  ncceaury  parties.  - ,  ISIH 

firat  lerved  or  appearing  to  answer  complaint.  -.....-.-.  mT 

•epirate  answers  not  allowed  except  by  direction  of  court.  18IT 

counterclaim  in  action  aaainsl   5P3 

counterclaim  on  decedent's  debt  in  action  by SOS 

in  city  court  of  New  York 3174 

iKk  of  assets  not  to  be  pleaded IfC4 

in  action  by  or  against,  in  lu»tlce'<  court 2»« 

joinder  of  personal  and  retircaentalive  causes m.'i 

not  personally  liable  for  debt  by  reuon  of  false  allen- 

rion  in  pleading    1831 

T.  ^battnitnl  and  rrfival. 

•ciioni  not  lo  abate 182fl 

on  death,  action  nu);  be  conlinned  against  succe«M>r.  .       .  IftK 


ft  Trial;  judgmtnl. 

prrtirenct  of  actions  by  or  against 

party  cannot  testify  to  personal  itansactioB  with  decedent.     I 
judgment   may  be  entered   gainst  all  aa  if  all   had   ap- 

not  evidence  of  assets  1 li 

afier  removal  does  not  bind  estate  or  aueceBsor. . .    II 

reiJCy  not  Lound  by  judgment  against  eieculor,  etc..  un- 
less expressly  charged  11 

judgment  againEi.  lo  slate  whetlier  awarded  personally  or 

forceable  aaainsl  decedent's  property II 

ft  Eiicntionl. 

successor  may  iwue  execulion  on  judgnent  recovered  by 

predecessor 11 

against  property  in  hands  of 1; 

against  executor,  etc..  to  issue  only  on  leave 11 

application  for  and  order  granting  leave li 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 

tiibutivi  share IJ 

10.  CutU. 

liability  for  co^n II 

judgment  for   costs  against II 
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INDEX. 

B:xe<nitara  aad  Admlalatralors  —  Cantlnned. 

■dTertuemcnt   for   cUlmi 2T18 

liibiUlT  for  claims  not  prCMDted  puiiuant  to  ■dTcrtiKincDt .  ■  2718 

proof  of  cUiiTW 2718 

reference  of  disputed  clum 2718 

pneedure  on  reference 2718 

poireni  and  coaifieaMtion  of  referee 2T18 

judgment  on  reference 2718 

costs  of  reference 2T1B 

compromising  or  compounding  claima 2719 

action  igainM  executor,  etc,  does  not  entille  cUim  to  prefer' 

executor,  etc.,  nw^  prove  claim  agsfnat  decedent  on  account- 
ended  on  claim  by  executor,  etc.. 
immi  oV  dihii .' '. '.'. '.'.'.'.'.'.'.'.'.'.','.'.'.  2719 

proceeding  lo  compel  payment 27S9 

rents  may  be  preferred  to  ^nelit  estate 2719 

petition  to  compel  payment  of  debts 2T22 

citalion  on  petition 2723 

vben  petition  to  be  dismisMd 2723 

XI.  Accoums;  roiiriHiATioK. 

"  intermediate  account  "  defined 2514 

"  judicial  settlement  "  defined ^14 

by  eieeutor,  etc..  of  deceased  execotor,  etc 3608 

revival  and  continnance  on  death  of  accounting  party SMf 

when  judicial   seltlemenl  may  be  required...,. 2728 


against  deceden 


compelled  at  any  lime 2738 

«bo  may  petition  for  compntiory  accounting... *fly7 

citation  on  petition  for  tame 2T27 

— ^«  ■„  „.™.,nt   2727 

...  disobedience  to  order   2727 

.:stion  of  letters  for  failure  lo  account 2727 

supplementary  citation  on  compulsory  accounting 2727 

conwlidation  of  voluntary  and  compulsory  aceountlogs 2727 

yolunl '-"  -'    - --  ■"■" 


Btary  ™  pfiti 


nuiy  apply  for  revocation  and  letilement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 8803 

on  revocation  of  letter*.  Buccessor  nuy  compel  predecessor  to 

not  liable  for  io*s  by  decrease  of  estate 3T29 

not  to  make  profit  by  increase  of  estate 2729 

increate  and  decrease  lo  be  accounted  for 2719 

affidavit  to  account;  vouchers 2729 

examination    of  aceouaiing   parly 2729 

executor,  etc.,  may  prove  claim  ajtainat  decedent 3731 

Malule  of  limitations  suspended  on  claim  by   executor,  etc., 

against  decedent 27S1 

reference  of  acctfunls 2n46 

relict  on  accountinic  far  neglect  to  set  apart  exempt  properly.  2724 

effect  of  judicial  settlement 2743 

decree  aetlling  account  to  contain  sumiury 2581 

decree  for  payment  and  distribution.......................  2743 

additional  allowance  for  costs  on  seitllng  account BM2 

commissions  of  executor  or  adminisiralor  to  be  allowed 2780 

not  allowed  when  will  provides  conpenaitioD ITStt 

amount 3730 

tsclude  east  of  bond , KW 


INDEX. 
Exevntom  aoA  AdailuIiilF»tarB  —  Conllnned. 

XII.    PJtVKlSNt   or    LECACIES;    DlITtUUIlOH. 

eiemptian  for  widow  ind  children 3IU 

nrocccdinn  for  neiled  lo  Mt  apirl  exempt  propcrtir 2T34 

LbaleiDeDt  of  leBac'ei  for  inxufficiency  of  bikIs 2121 

when  leguiei  payable 2TZ1 

■dvinceitieDU  to  be  included  in  distribution 77SS 

what  deemed  an  advancemefit    2T33 

ordei  of  dinribaCion  2iXI 

when  nut  of  kin  of  deceased  huaband  or  wife  deemed  alM 

next  of  kin  of  decedent 2733 

diitribntion  of  estates  of  married  woi  icn 2i!M 

delivery  of  propeHy  in  lieu  of  money '£!** 

Kaymeni  of  legacy  or  share  of  infant 'liM 
igacy   or    ahare  of    unknown    person   to    be   paid    into   stale 

treasury V. 2747 

trial  of  claim  to  share  of  unknown  person JfUl 

decree  for  psjrment  of  legacy,  elc.  on  giring  security LIiO 

petition  to  compel  payment  of  debts  and  legacies 2121 

SUlion  on  petition  to  compel  payment " 27K: 

when  petilion  lo  be  dismissed 27"^ 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  liitm  o(  infant  suing  for  legacy  or  dis- 
tributive share  .         182u 

™"d»tributita*sttite*?'.  fr"".™  .™ .'"... .™  ..  T. ''  1827 

See  "  EviDlMCB,"  VIII,  X;  "  RacoaiH." 
Birnptloiu. 

from  jury  service,  see  "  Juar  aho  Jcaota," 

property  exempt  from  execittrnn,  see  "  ExicmiOH.  VI." 


.  18T»,  34SS 


iwrty  not  reached  by  soppIenentarT  proi 
cached  by  creditor's  action 

ind  children  i  f  decedent 


B  Companleo. 

idence  for  purpose  of  jurisdiclion  of  juiCice's  court..     2868.  2881 
vice  of  summons  from  ju.lioe'.  eoun  on „ 2881.  2882 


taking  fees  not  prescribed  by  law  prohibited. . 

for  services  not  rendered  prohibited  ■ . . 

treble  damages  for  illegally  taking  fees 

Extra  A 1  Iowa  DC  r. 

See  "  CosTi." 

P. 
KBotora. 

order  of  arrest  in  action  for  funds  or  propett] 

!q  justice's  conn  ;;«wi 

Valaa  ImprlaoBineisC 

included    in   terra   "personal   injury" 8MS 

i^idlMSm^  of  N?  Y.  dtV  cm'rt  'otct  'uamz  "toj  wf-'A'ij'Ji^JM  ■' !     HT 
IISO 


Kvdeml    Court 


.  086.     AST 
.    133.     134 


if   dircelor   of  c 

crni<i«d  copies  of  Innafcrs  of  tcimIs  idmiBsibl 


Kwcial    proviuoni   not   (ffeeted 

ciun§[e  not  to  appl^  to  uocomplcted  Mrvicei.. 

in  procenlingi  to  nforcc  lieni  on  Tcuets 

for  oilhi  and  acknovlcdgiDentl 


judges  not  to  take  feel  for  advice 

oflicert  of  N.  Y.  citj  court  not  to  recrive  foe  tfacir  own  u*e. . 

taking  feet  not  pretcribed  by  tiv  prob!b<ted 

■■Idns  for  servieea  not  rendered,  prohibited 

treble  dimiies  for  illegillj'  taking 


to  be  taxed  on  demmd 32ST 

ID  be  paid  before  papera  trinimitted S2SS 

comptroller  to  ludit  when  parable  by  itale 32ec 

•earcbes  for  ttate  officers  to  be  gratuitous S290 

prisoner  ordered  discharged  not  to  be  detuned  for .*.  2tI2 

poor  person   not  liable  for 461.     fed 

III.  Of  CLnm:   aactSTras  ahd  BTisoOurHiu. 

of  clerk  of  conrt  of  appeals 3300 

of  county  clerks  generally B304 

in  Kew  York  and  Kingt  cauntiea 830B 


of  fteoographeri  .  . . 
for  copiei  of  r 


INDBX. 

~  Conll  lined. 

Or  taitun;  ccionsm;  cokitablis 

af  iberiff  ind  ofltnri  for  Btiending  appelUW  divUi 


and  deputjr  aheriSi  far  attending  eoirt BSIS 

rW  York'ii 
ilerin  .  .. 
iltect  by  vi 


3301 
Uld  Kion  coanty MOS 


_       _       _                           3310 

of  marshal  eiecuiing  mandate  of  N.  Y.  cilr  court S» 

payment  of  fees  of  officers  on  sale  in  partilloa ISTP 

judEc  actiriE  as  referee  not  to  receive 1024 

ol  referee  .    S2» 

(ailing  to  report  not  entitled  to  fees lOlB 

appointed  to  tuperintend  discovery 8DT 

in  surrogate's  court  25fl<l 

on  sale  of  real  property B29T 

commiisions  oD  dittribulion  of  proceeds  of  real   prap> 


,  .  onty  allowed  onee  on  difterent  letters.. 

not  allowed  wlien  will  provides  eompenullaa . . 


,  2730.  2810 
.  £130.  2SW 


VI,  Of 


cf  general  guardian    

of  committee  of  incompetent 

cost  of  bond  of  recdvcr,  guardiui,  t 

Vir.  Or  jimoH. 


mileage  of  imors  obi* 

per  dlrm  allowance  (o  grand  and  trial  inron 3S» 

extra  pay  on   protracted  trial* SXM 

VIII.  6r  wtTNissia. 

generally  SSIS 

on  deposition  to  be  uaed  in  another  state 3S1EI 

party  testifying  not  entilled  to 33*8 

attorney  testifying  for  client  not  entitled  to KiSa 

IX.    Th   SUiaOGATIS'   COKKTS. 

no  fees  wlien  c:'j:e  does  not  exceed  SI.OOO  SSOl 

of  surrogate 2saT 

of  referee 3368 

of  officers,    witnesses,   etc., 258B 

of  appraiser  ZW> 

for  eopies  of  r^ptn 3081 

to  be  paid  before  lerviccs  tendered 3828 

adreiM  party  nay  pay  and  tax Itn 

115S 


INUSZ. 
Peca  —  Coatl>B*a. 

X.    In    JDITICU'    COVITl — CoOtiBUcd. 

of  juuice  of  the  peace SS33 

□□  tnnifer  of  ciuse  to  anolbet  Juatlce S1S3 

of  iuttlce  and  coniuble  on  aiucbmcnt  ig^iut  vilncM 3BT2 

eonilible'*  affidBvit  upun  claim  for  travel  feci 8SS4 

ptnon  depttliied  to  execute  maiidate  not  entitled  to 81U 

of  iurort 8Mg 

on  comnilaiion  to  take  depoution S^S 

XI.    WntH  TO   »  ACCODNTID   rO>  AND  r«iD  ovn. 

all  nima   receivnl  tor  oflicial  lervicM   to  be  included   In  ac- 
count     8388 

by  clerk  of  court  of  appeali 8388 

clerk  of  court  to  iccount  for  and  par  over 8288 

ialaried  regiiten  to  account  for  and  pa*  over 3285 

•alaried  county  ,c[crk«  to  account  for  and  pay  oitt 8288 

Bnrrogate  to  render  account  of  ■--.-..■-.--"-.-''-  ^-  -'  ^. .. .  2fl01 
clerk  of  N,  Y.  city  coort  to  account  for  and  pay  o*er 381 

Pvlsned  !■■■*■. 

aboliibed  828 


attorney   diiqualilled    on   c 

depoittion  of  p 


corrupt  omiuion  of  juror'i  name  io  Kiofa  codoIt 1158 

habeaa  corpua  to  teatify  In  caae  of Vai-aOl* 

See  '■  Woii«>." 
P^tftl  <■«■■. 

name,  tee  "  Name;  "  "  Unknown  PEUom." 

PIAvllty  CoiBpaaleB. 

execution  of  bond  or  undertakini  by 811 

equivalent  to  two  luntiia  on  bond  or  undertakins nS,  811 

juitiScaHon  by 811 

Fldaclarlvi. 

order  of  arrest  in  action  for  fundi  or  property 


application  to  fiaei  agalnit  fraud  jarort S8C1 

I.  WaiN  TO  ai  iHroau. 

for  unlawfully  piKtieine  in  New  York  city M 

for  pennittins  perion  to  practice  unlawfully  in  New  York 
cily H 

■Ciinil  sheriff  for  neglect  to  execute  mandate  in  ipccial  pro- 
ceeding*       108 

for   diMbeying   perenptoty  mandamui   to   public    officer   or 

for  ndaconducl  of  oScei  attending  jury  In  ipecial  ptocc«IlBf.  1196 
T8  IIDS 


..'Ic 


INUBX. 


■■•■  —  CoBtlDved. 

T.  Waui  TO  Bi  i: 


dincc  of  juror lOTX,  llOS,  1193 

»1  pnxndjng  11S» 


11S» 

._  ,__ 3000 

of  taleamen I  IT< 


_  trsnt  wilneu   ., 2»T4 

minute  of  comiction  of  wira'<is! !!  i"!!!" !!!!!!!!!!"!  ^  sua 

enecmioti  for,  igalmt  wilnew 2B77 

■ppliciliOD  of  Sn«9  igainn  witneiKi 2978 

It.    Foil  CONT«MPI«. 

for  criminal  conUmpl  S 

in  juiticc'i  court    2811 

puniihmcnt  of  contempt  by ^. ...,.,.. .,...,.«..  .  ,  2S64 

when  acliwl  losi  not  suitwned 2284 

f  indemnity  for  dunUH  to  urerie^ed  party 23S4 

corpOTation  may  be  fiiMd  for  cDHteap' 2SH4 

final  order  imposing  tor  conteaipt  punittiabtc  civilly SSSSI 

III.  RiHIaaloH, 

power  of  louoiy  eoutt  to  remit 350,  SSI 

CD>»  on  remiMion   so 

noiice  of  application 852 


•cbedule  of  fine 


proMcdinai  lo  compel  aberilf  to  return  warrant MW 

Ktioo  againil  iheriff  for  failure  to  collect  line SIM 

iMuaoce  of  new  warrant  on  retom  of  firat 23M 

action  by  people  i^ainit  ihcrilT  for  omiasion  of  duly 2300 

action  for,  to  be  brought  in  name  of  people IBM 

co<!>  when  recovery  by  itate  ii  leu  than  (50 322» 

order  of  arrest  in  action  Vo'recoyir!"!""!"-"  i !!!  X"  !  tU» 

in  iustice'n  court    2895 

aiainat  uiurper  of  office  upon  judEinent  of  ouater 1K>e 

fine  aninit  uaurper  of  office  to  be  docketed lWi« 

execution  to  collect,  against  usarpci  of  oRicc lOfiS 

Fire  ComiUBlH  and  DcpartneBts. 

members  exempt  from  jury  duty 1080.  lOSI,  IWJ 

jtoof  of  exemption    108^  U3| 

Flaherlea. 

ioinder  of  causes  uf  action  for  penalties  under  fiiheriei,  came 

and  forest  law    «S4 

11B4 


INDEX. 

when  detmcd  .ucti  In  lundi  of  exec 

,or,.  Me 

3712 

rMble  EntFT  apd  Det»lB«F. 

JHUci  in  summiiry  proceedingi  to  rem 

:.rr:  ^ 

1.  Or  v^RTCAGE  OP  REAL  riomTV. 

n  hii  pXn'iiVinc!! 
:  made  defcn'dant'/ 


other  Kt 

on>  for  mortgage  debt  pr. 

hibitcd 

ending  fore- 

complaint 

■onate  whether  aaother  a 

1   lo  bf  hrooeht   "Bti!   rel 

niofi  bm 
urn  of 

gbt  on  debt. 

nolic*  of 

nt  of  recehrer  iti  action  m 

tpjMintnH 

•ward  recovery  of  deficien 
lo  be  entered    in  count)' 

i^dgm™. 

wbii^e  'pnipirtr  iitu. 

«e'^.y 

0   May   judgment   pcndin 

appeal 

to  ^;t  of 

on  pKyinent  of   Intere.t 

nd   part 

of  principal 

lUy  aft«r  judgment  on   parmcnl  o 

£   intere< 

and  inatal- 

rights  barred  by  conveyance  upon  ile. .. 

■urplua  to  be  paid  into  court 

■ale  of  whole  when  only  pari  of  debt  due 
aale  of  part  only,  when  only  part  of  debt  . 


1   befon 


immary  proccedinga   t< 


additional    BllDwance   to   plamiiff 

wh«n  aclion  bellied  before  judgn 
computation  of  addilional  allowance. . 

I  By   advfrtisginent 


Q  U.    S-  loan  commi 


r  widows  of  mortgagor 
f  aiiiiceoi'i^h.'.'.'.'.'.'.'. 


ind  granlec 2»A8 


INDBX. 

Foreeloaore  -^  CBntlBUed. 

L  Or  voiTGACE  or  lui.  rioputTr  —  CootlDncd. 

i.  By  adviTtitinunt  —  Coaiaati. 


of  poitponed  sale S^SC 

t  of  Mle^ SW 

public  .uction 23!« 


2MW.  238T 

of  publication  and  poiting  of  notice 2306.  23OT 

of    mm    of    Dolice    oE    bbIc    in    county    clerk'n 

office  .    2396.  2S9T 

of  Krvicc  of  Dotice  of  sale 2B06.  S307 

SffilBvits'^  rnVbe"  filS  MiTr^mrckdrf  ™. . . .  ? .*.'.!'.  33SS 

title  v«t>  in  Tmrchuer  without  &^.'.'.'.'..'.'.\'.'.'.'.'.\'.'.'.  S-HO 

wilhoDt  fitins   and   recording  affidavit 2400 

purchaser    mar    require    affidiTita 2400 

cans  allowed  2401 

expeniea  allowed   2402 

S!Jffiron  of  ela'imant'' to  ™tX».  T!'t .  ^'^'.'.'.'.'.'.'.'.'.V.'..'.'.  24M 

notice  of  application  for  surplus 24C6 


order  for  distribution  of  sarpla* 2407 

reference  of  appliolion  for  sotplos 2407 

■  "^dl^'™*!^' wi'Jhin'fou?  )I«rs "of  wle.?. *."... *f.."    24M 

purpose  of  title   338S 

definitions  33W 

to  be  by  action aasa 

tntTsdirtten  of  action    ."Olffl 

„„A.^  contract   for  public  improvement 3«I0 

lionB  BppW  to  court  of  records  only,  except  as  otherwise 

ided   - **n> 

'    'or  lien  on  public  inl| 


p'^« 


judgment  for  delivery  of  property  in  lieu  at  money. 


notice  to  lienor  to  begin  action 

cancellation  for  failure  to  beirin  action 

conjotidaiion   of  actions  by  different  lienors. 
joinder  of  lienors  as  plaintiffs 

waiver  of  defendant's  lien  by  fiilnre  to  pl« 

equities  of  lienors  to  be  detemined 

iudgnient   for    deficiency    

for  debt  on  failure  to  establish  lien,. 

costs  and  disbarsements  


t  by  personal  serriec  witUn  fUte 8404 

verified 8404 

ion^  of  complaint WW 


■nbitltuted  service  of  summoi 

itee 


INJ)BX. 

T'orccloaare  —  Con  tinned. 

II.  Or  MECHAHics'  HENS  OK  «EAL  niopwiY  —  ConUnned. 
2,  In  conrii  not  of  record  — Continued. 

joinder  of  issue 'by  verified  iniwer 8400 

judgment  by  default   ft^OS 

tria!  of  i»uei   5WT 

enforcing  judgment  for  defendant 8407 

eieculions 3408 

appeal  from  (udgmenla   3409 

filing  tranKripts  of  judgment* 3410 

coma  and  disbunemcnts 3411 

oftei  to  pay  into  court 8413 

III.  Of  chattel  liens. 

proeeedings  to  enforce  linn  on  veisels,  see  "  Vusbli." 

other  remedies  not  sffetied 1741 

jurisdiction 1737 

of  countiF  court  340 

of  city  conrt  of  New   York 315 

of  city  court  of  Yonker. S203 

when   maintainable 1737 

•ervie*  of  summons  by  publication 438,  438 

action  '.ruble  wbere  property  situated 983 

warrant  to  seite  chattel 1738 


"°  ""f^inf^erSf'TOUO 


foreign  roiporaiions.  see  "  Cokfohatioks." 

HINIITHATIDH;  "    "  I^Tmi   TBBT*M«KT«aT." 

■Dcillsry  letters  to  forogn  guardian,  aee  "  GuAaoian." 

people  may  sue  for  public  funds  in  foreign  eoort ,  19T1 

proof   of   foreign    stalutes ; 94! 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   cases   admissible  to   prove  common    l»v  of   another 

state  or  country   , »4I  ■ 

autbentication  of  copies  of  records  of  foreign  courts ■  ORS 

oral  proof  of  copy  of  record  of  foreign  court 9fi3 

effect  of  foreign  record  or  judicial  prqceedim,  not  declared 954 

kulhenticated  copies  of  records,  etc.,  of  public  office  of.fordgn 

country  admiisibte  ia  evidence   '. tiGS 

joinder  of  causes  of  action  for  peoiltte)  under  fisheries,  game 
and  forest   law   484 

place  of  trial  of  Kctions  for  pcnaltlei  for  treipauei «,.    HI 


recogni  ranees,  gee  "  RzcoaHiZAKCES." 
lion   to    annul   corporation    for    forfeiture  of    francblu*,   ••• 
"  CoRKHAtiDH;  "   '■  FflAKcnisEs;  "  "Quo  Wauahto." 
eorery  of  property  forfeited  for  treason,  see  "  TMUtmt.'  i 


INUBX. 

P*rfcitnr«a  ~  Coatlnaeil. 

I,  Or  of  FicE.     Sec,  also,  "  OrFici  jIIID  OFriCHi." 

/or  briDBiiiH  or  sufferius  liquor  id  jail IX 

of  iherin  for  hllure  to  Kparate  prisonert 12% 

for  coanivioi  at  ctcaire MQ 

for  vioUtion*  of  law  hj  jnMie«  or  eonstaUc 3138 

for  fajlnr*  of  juHice  of  pCKc  to  pty  avtr  money Sl&S 

II.    Al    FENALTIU.       S«.    alio,    "  pEUALTIEl." 

1.  IVktm  innm4. 

of  life  estate  or  unexpired  tenn  tor  maliciDal  waMC IflEG 

not  incurred  by  act  conformina  to  decinon  of  atipdlate 

division  before   reversal    IBM 

by  juror  for  taking  gift  or  bribe IISO 

for  making  gift  or  Itnbe  to  iutor UM 

for  false  oath  of  creditor  of  intolvrat  debtor 2I» 

2.  Actions   (0   rrcBftr. 

limitation  of  action  for  forfeiture  to  penoq  UKriered . . .  3SS 

for  atatutory  forfeiture  to  atatT. . . .  .77. »i 

to  be  brougbt  in  name  of  people IBM 

triable  where  cause  arose 963 

place  of  trial  when  ofieucei  committed  on  laic**,   rivers, 

etc.  963 

by  attorney-general  or  district  sttomc^r  to  recover. ......  19S£ 

concurrent  jurisdlctiou  of  supreme  and  iiiatice**  court..  1062 

disKHition  of  money  recovered 196S 

refereufc  to  statute  to  be  iadoraed  on  nunmon* 1S64 

spcdAed  sum 1901 

district  attorney  to  render  account  of  collection 1908 

person  specially  aniieved  may  sue )8B3 

wben  common  informer  may  sue 18H 

common  informer  to  compromiae  only  by  leave  of  court.  ISM 
summons  in  action  by  common  Inforaer  to  be  served  by 

officer  authorised  to  levy  execution ISH 

summons  in  action  by  common  Informer  cannot  be  coun- 
termanded   lau 

previous  callusive  recovery  not  a  bar 1S9S 

reference  to  siatute  to  be  indoraed  "  '■~' 

confinement  on  execution  against  penon  on  judipnent  for 
FrkBehlnea. 

action  to  annul  cor^ration  for  forfeiture  or  minite 

action  by  attorney.gener*l  against   corporation   to  try  right   t 


right  bjr  ji 


action  to  be  brougbt  in  name  of  peopi 
joinder  of  relator  a>  party  plai-"" 
relator  to  give  "        ' "' 


be  icnned. . 


general  when  relator  joined 

ilBcen  and 


collection  of  coMs  agalnat  corpotatlan  from 


limltatioa  of  action 


allegilLon  of MB 

a  order  of  arrest  issued,  allegation  of  fraud  muat  ba  pixwtd,    M 
11S8 


INDBX. 

Pr*«a  —  Coatlnacd. 

■Trest  (or,  not  aff«tcd  by  judfioeot  for  price,  etc BS3 

securilT  on  injunction  againit  ptocecdini  In  (cUon  for  actui) 

fraud SIS 

warrant  of  aiucbmcnt  in  actions  for CSS 

IMS.  WHO 


itticu   in  lupplcoientitjr  proceedinii  n 
awer  tend!  to  convict  of 


VrKBdnlnt   COBTeraueei 


BO  appeal  to  court  of  appeala  from  {udfmeat  o(  ti 
Tcrtncation  of  aoiwcr  to  charge  o' 
order  of  arreiC  on  all^atian  of. . 

ai  ((round  for  altachment «8« 

enforcine  judgmeat  againit  property  eonvcyed  t^  deceiued  jndil- 
ment  debtor 1380 

PrlvaloaB  PlcBdlBCa. 

application  for  judgotent  on............. -  5ST 

coiti  on  application  for  judgmeDt. S3T 

DO  appeal  from  denial  of  application E87 

notice  of  motion  for  iudgment  in  N.  Y.  city  cotlrt SlOl 

PvllOB  Co u tail-. 

■pecialand  trial  termi  in  2t3 

PsBeral  tCxpeDnea. 

payment  before  Ictleri  iiaued  ZnS.  HOW 

aulboiiiy  of  Icmporary  admiuiMralor  to  pay WT2 

preferred  over  =11  Dlher  claim    2721 

proceedinga  to  compel  payrncnt 2T20 

tale  of  realty  to  pay  2749 

include  rcooonablc  cbargc  for  beulitone  71*9 


Joinder  of  cau>«  of  action  for  penalties  nnder 484 

0<-n*FB|  Rnlra  «f  ppactlcF. 

See  "  RtiLEi  or  Practice." 
G«a*r>l  SeBnIoka. 

court  of,  in  Sew  York,  is  a  court  of  record 8 

GeneBe*  Covnty. 

per  diem  allowance  to  grand  and  trial  juron S814 

compcnution  of  court  attendanli   SKI2 

aoTHBor. 

may  cbaogc  place  of  bolding  courts  38,       W 

may  order  out  miliUry  to  auist  iheriff  lOT 

designatiun  of  Jujticci  of  appellate  dinsioa   230,  322,     323 

may  designivte  jiislice  to  hold  term  to  avoid  failure 2BT 

may  suspend  justice  of  K.  Y.  city  court .131 

disqualified  to  act  as  trial  juror 1031t 

lieutenanl-governor  disqujafiiied  to  act  at  trial  juror 10?^ 


. 2115 

to  be  paid  by  him  into  court  2110 


In  Albany  county.  It  he  drawn  from  petit  ju 
eiempt  from  trial  jury  service  in  New  York 
proof^of  eTCmpIion  


collection  _ ,_.._ 

application  of  code  to  fines  Bgainst SSBt 

aQHTviiora  may  make  allowance  to 3314 

BuJeale  c(  jurora   , ■■ 8S14 


INDBX. 

OMBtor. 

ejectment  by  gftntee  In  name  of 

utloD  to  *Bcate  grmti  by  Mate,  lee  "  Liniu  Patbmt." 
6B«riIlaiu. 

how  appainted 

clerk  of  court  imiM  act  wbcn  ippoint^ 

muat  cotiKDt  ta  act  in  wrilina 

must  give  bond  before  leceiruig  pnvntr 

•ecurlly,  penalty  _  and  anretiei 

Seoenl  guardian  acting  ad  liitm  need  noi 
1.  Of  infant  plainiiBt. 

to  be  appointed  before  aummons  iudi 


gire  aectmty. . 


o  of  infant  for  leave  to  a 


II  give  aecority  for  coati 8268.  3273 

ction  t>y  infant  for  legacy  or  diatribotive 


2.  For  dtfndanti. 

deai^ation  of  person  to  receive  aummona  i 
appaiMBieol  of  spedal,  for  judicially  decl 


iutment  of.  far  infant 
for  absent  retideol  ii 


appointment  in  condcmnaiioa  proceeding  for  infant  or  ii 

competent. 

for  defendant  not  petsonail/  aorved 

coala  in  condeiniiation  proceeding) 

coats  for  procuring  appointment  for  infant  defendant. . 
not  liable  for  costs 

appointment  of 2SSi 

defendanl '  nol^liable'torwiU.' '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 
II.  Srictu.  GUjkai 


in  action  to  compel  canveyance,  may  be  ordered  to  eoovn. . 
appointment  on  intennedlate  accounting  by  coounittee  of  in 


o  compel  conveyance  of  real  property.  SSM 

-nay  be  orders' """ 

lunling  by  c 

to   proceed   for   removal  of  committee   of    inc 

In  condemnation  proceeding  tor  defendant  not  penc 

ally  served 

coat!  in  condemnation  proceedinga 

1.  In  prttttdinfi  to  itlt  rrally  of  infant  or  iHe»mptl*ut 

bond  of,  on  application  to  sell- 

buiband    may    be    appointed,    on    ipplieatlon    to    relei 

dower  of  mconipeleni    

11«0 


INDEX. 

II-  SridAL  eoAUUMS  —  Continued. 

1-  /■  pncndmii  to  lett  riatly  of  infant,  tie. —  Contiiiiicd. 

■ppointnwnt  of,  for  iof int  23S3 

bond  of,  for  infant   2SHa 

tnut  company  may  be  appointed  for  infant  withoat  le- 

mrily !SN! 

pmeootion  of  bond 380S 

2.  In  turrosalr'i  court. 

cleiki  of  auriogate's  court  not  to  «el  u 2B09 

■ppoiDtmnit  of  special   gusrdiu   for  iaeompcteot  to  «■ 

clu<ii.n  of  committee  2B27 

for  infant  or  incompeient  perwa 2030 

notice  of  application  for  appointment 2B31 

pcoumption  ol^  appointment  for  infant  in  proceedinca  lo 
Mil  realty  property  for  decedeni'i  debti , 2T8S 

III.  Of  Futon  AHP  nioriRrr. 

jDriadictiOD  of  lurrogate   2472 

BW  of  lurrogate'i  court  to  appoint 2f)21 

'ptoviijoni  applicable  though  ietlecs  iuued  bef 

1.  Attoinln.€nl  for  infant  orcr  fonrletn. 

of  pcrton  of  married  woman  not  to  be  appointed^ 
petition  for  appointment  of,  for  married  woman.. 
power  to  appoint,  for  properly  of  married  woman, 
petition  for  appoiolment   


to  be  nominated  by  infan 


ardianship  must  bt  in  name  of  people. 


2.  Ttmporary   guardian    for   Ufant  i.iider  fourtHn. 

petition  for  appointment  2827 

■urronte  muit  nominate   2S27 

appointment 2fi2T 

term  of  office  2S28 

S.  Quaimcalion;  bond, 

Dith  of 2eM 

to  be  filed  before  lelten  Iuued 2SM 

Oilb  and  bond  of  guardian  of  peraon 28S1 

of  guardian  of  property 2830 

acceptance  of  modified  security 2S30 

depoiit  of  aecurities  to  reduce  penalty  of  bond ZG96 

■ppllcation  for  new  bond  or  new  luretlet ^97 

order  requiring  new  bond  to  be  given 2888 

application  by  aureties  to  be  released 812,  2600 

releaie  of  old  luictiei  on  Hving  new  bond 2601 

rero^llon  of  letten  Cor  failure  to  give  new  bond...  818,  2601 

when  bond  may  be  prosecuted 2807 

■  ■  lucceiior  may  luc  on  bond  on  revocation  of  lettera 2608 

anrelle*  liable  for  money  received  by  guardian  In  another 
cwadtr. 3SM 

iiei 


mpplkation  for,  to   forcuD  ■uvdiiu • 383B 

petition ,, , ja» 

■ulbaUicstioa  o(  nMrda.  iKMiQIiDK  fortico  giwrdiia. . .  SMS 

decree  irsDtuia , SOV 

inquiry  w  la  (Miu  due  front  Mml't.atMn. 3S» 

powers  of  Euirdiani  und«   IMA 

proviiioni  applT  to  luiiainlmcnt  of  gnardiaii  before  esaci- 

meat ." »U 

S.  /Ifpotnled  »y  vill  or  ((f<rf. 

not  to  act  under  n'[U  until  prob^le  and  letlen  imied. . . .  901 

deed  appointing  must  b«  recorded- ..-.-.--.- -  -  -  ^  28U 

KnuncUtion  pteiumed  from  failure  to  record  deed Oa 

'"'™'Jbi«lio1i1i"to''"s"ng  aY'ellerr''lo!". .  '"/.. . .  IT'.  * !  SB 

''''!i'i,HS"of 'Unr'"^   ■ '  3S 

oiJer  lo  file  annual  account.' .'.'.'.*.'.'.'.'.'.".'.'.'.'.'.'.".'.'.'.".' I !'. ".  SK 

when  invcniorr  and  tatarmediate  aceouni  required..^..  S8SS 

compubDry  BccountinfL  . .-  MW 

cfCect  of  decree  lettline  accounli 9C7 

remoyal SW 

■uuKuiion  pending  petition  for  removal-.-... 9S8  < 

appointment  of  enccasct  Ml 

letters  conclusive  evidence  of  authority  until  rcvAed SSI 

«rvi«  of  summons  for  infant  on til 

■ervice  of  petition   and  notice  in  condemDaliun  proceed. 

need^noi  give  security  wlun  acting  ed  liitn A    i 

appearance  for  infant  in  coademnation  proceeding 3W    ' 

coiti  in  condemnation   piocecdings SE 

eniiiled  to  letters  of  sdmiai  strati  on  on  btbaif  of  ward.  ■ .  M* 
when  entitled  to  letters  of  administratioo  ^.   r,  d.   on  be- 
half of  ward   M 

petition  for  change  of  name  of  infant MK 

maji  sue  to  annul  marriige  of  child  under  age  of  c(in«aH.  liM 

title  TO  securities  representing  money  paid  into  contt *• 

■oion  OH  soourjtiei- repTe*enting  money  paid  IntB  court.  ■    7* 

order  for  supjiort  and  edncnllim  of  Intnnt S" 

expeoding  legacy  or  distributive  (bare  for  lafut's  snp- 

Knnent  of  legacy  or  distributive  share  of  infant IT* 
nd  of.  on  payment  of  legacy  ar  diMiiWlha  a^l*  of 

can  only  purchase  on  behalf  of  ward  at  judicial  aale.  18711,  I7TI 
not  lo  purchase  real  properly  iii  which  infaat  interealed.  Z7T< 
acceptance  of  dowei  in  grass  tn  lands  sold  lor  decedent's 

detls rw 

piymcnl  of  infant's  share  of  proceeds  of  land  sold  to  par 

■adiiional  security  before  receiving  money  or  prajicriT- . .    *" 
nceeuor  on  revooatiiui  of  letters  ouy  cotiiinuc  actsani. 
ete ■. yn 

xuy  be  ordered  to  convey  realty : 2M: 

proMedings  against,  to  compel  production  of  l^iBBt  for 

l!«hirfir'u'«in'd''oi'eupVtion«Wile'iiW«^"-""  "fi 

action  b7  ward  aE^iast.  for  waste .'.;,.'.......  Ml 

11«3         


OmnrdlKBi  —  CoBtlnned. 

III.  Or  ruioH  AHP  piopERTV  —  Conttniud. 

'      PuMJfi'ait  6ji  agratmtnl. 

ApplLcatioa  for  autfaoritx  . 

concinti  e(  petition 

BOtioe  of  Bpplimlon   


7,  Pro 


;t  of  ccltiuca  


1'"*'*"^  '■' 


"  SaI.1  or   RUL  PlOFERTV." 

8.  SnifanatK;  rivtctJu'ii  e{  f<If«r(,'  ritignoti, 
patttioB  by,  for  settlntienl  of  Reeoont*  and 

''^''"JSSSiii*'"f!"..'!^"'!'!*'.'^°°.°^!"""■,v.'.".::.:  ^ 

raurdian  ad  liifm  lo  ba  lapointcd  on 28II6 

order  for  HKounting Z8S0 

appliciiion  for  order  for  new  bond  or  new  lureties 2S0T 

OMer  requifing  new  bond 2898 

rcTocalion  for  failure  lo  giro  new  bond 812,  ZS99,  2601 


.  3846 

<  revoke 2SS4 


effect  of  revocation  of  letters  on  ftUBrdiin'i  lets. 

pow«r>  ccuc  Sin   revocation  of  letters 

decree  rerokiiiff  1etier<  miy  require  accounting ,  ■ 

order  luipcudina  suardiui  pending  petition  1 
revocatioTto  be  noted  in  margin  nf  record. 

decree  revoking  letters  not  stayed  by  aiipeal ±di» 

suspension  of,  not  stayed  by  appeal 258S 

«.  Acca„nts;  comf.-ni>ilion. 

'■  judicial  J.ttlement  ■•  defiaed  28M 

"  iniermediate  account"  defined   2S14 

for  legacy  or  distributive  sbaie  of  iafant 2T46 

decree  revoking  letters  may  require  accounting 2803 

""cJun™"™'.  '."f "T^  .?^. ."?!?!. ' V"!.  .*f .  ".'  2(Kh1 

by  relatives  aEling  aa  guardians  in  socage 2472 

by  executor,  etc..  of  deceased  guardian 2'TOG 

revival  and  continuance  on  death  of  accounting  party 2006 

order  tor.  on  petition  of  general  guardian  for  revscatlan 

of  letters. ,^ 2836 

stand^ngTisSTrg"?  ."??!. ."^f?"!"  ,!^. .'!?.  .T!.T'. .."  2ft3T 

M  lilc  annual  inventoiy  and  account 2812 

eonunts  of  iovenlory  2842 

■Aidavil  to  inventory  and  account 284!l 

annual  eiaminalion  of  accounts 2844 

order  to  Ale  account   2S4n 

order  lo  supislv  defects  in  account 2845 

renoval  for  disobedience  to  order  to  file  occonnt 284n 

reference  of  exanijnaiion  and  lettlement  of  account 254S 

position  for  compulsory  judicial  irttlenient 2647 

petilion  tor  cumoulsory  al^coImtIn«  by  guardian  of  person.  284S 
voluntary    petition    fc«'   leltlemeat   of   accQunIa   uid   dia- 

charne 2848 

Sttalion  and  order  to  account   : 28nO 

ecree  settling  account  to  contain  aamaazy ^SI 

order  to  file  annual  account  of  guardian  appoloteil  by  vIU 

or  deed.    SSH 
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.  OBardtona  —  Conttauea. 

III.  Or  PiisoN  «HD  riOFdiTT  1—  Continued. 

9.  ^ccounlj;  compeitsaHon  —  Continued. 


fuHrdUn  appointed  by  will  or  deed. . 
npulsory  of  guBrdiin  b| — ' — ■"  "■ 


loinled  by  will  or  deed 31 

cnecT  oi   aecree  aenjina  mccoonti  of  Kumrdiui  4>pointed 
by  will  or  deed 21 

may  include  coal  of  bond.............. 9 


provisiani  apply  to  all  connion  law  or  ititutory  writs 3DW 

to  produce  life  tenant  on   proceedinei  to   inquire  into   life   or 

dealh  of 2307 

to  produce  prisoner  to  sntwer  for  contempt  punisbible  eivilljt. .  2278 
priaoner  to  be  remanded 2283 

1.  To  miNQ  vr  to  testify. 

■  Ilate  writ   ....._ ._. ._. I9B1 

may^  aenred  only  by  elector  of  state 3000 

feca  and  undertaking  to  aherifC aOCO 

expense*  of  peraoni  not  officer!  for  brining  op  prisoner. ....  2001 
no  fees  or  undertaking  on  application  of  attorney-Kenerat  or 

district  attorney.  . 2002 

aervice  of  writ   3003 

wfaen  defendant  conceals  himself.. .._ 2003 

return  to  be  made  at  time  and  place  specified '.','.'.','.'.'.'.  20O6 

time  for  return  of  writ  returnable  forthwith 2006 

when  writ  may  issue 2008.  2006 

what  courts  or  judges  may  issue 2008.  2<XI0 

when  issued  in  suit  pending  before  justice  of  peace 2010 

not  lo  issue  when  prisoner  sentenced  to  death 2011 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application  for   2012 


.'ndVd.T,  ".". . ."?.  ".  "V. . ".. "™!'.".  .^'™. .  f . . . .  .V.  2013 


non  payment 
II.  Ti 


iHy  for  refusal  to  obey  and  ini 

*  of  coats  punishable  a 


.  iVhun  u 


I  general  provisions,  see  "  Watts." 

>f  of  warranl  for  detention  tn  be  giTen  on  demand. . 

nalty  for  refusing  copy  of  warrant  for  detention.... 

soners  enlillrd  lo  writ 

ly  be  issued  and  served  on  Sunday 

iioners  detained  by  mandate  of  federal  courts  not  ( 

on  final  iudgment,  decree,  ord 


.  301S 


2019 

n  of  certiorari.  2M* 


itiil  allegations  of'peti'tioai.'ii  i.'!^ 
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INDEX. 
H«b*»a  Corpnv  —  Coatlnnvd. 

II.    To    INQUIKE    INTO    CAUU    Ot    PITEN  HON  ~  CoOtlOliad. 

1.  WAiB  10  iatui;  aptlicativn  —  Conlinued. 

wfaen  writ  must  isiue 3030 

penally  for  refiuing  to  isiuc. VOO 

2.  Tht  wrU;  len-icc;  tclurn, 

iarm  of  writ   2021 

cannot  be  nude  returnable  on  Sunday - 2U1S 

writ  not  to  be  disobeyed  for  defect  of  form '.- ■m'24 

tor  miinumer  of  perton  to  whom  directed WH 

CM)  be  s«r»ed  onlj;  by  elector  of  stale 20011 

fee»  an4  uodertaliing  to  Bheriff,  etc -JUOU 

expenses  of  persons  not  ofScers  for  bringing  up  prisoner.  aWl 
no  fees  or  underl.iliing  on  application  by  altorney.genetal 

or  district  attorney   2U0S! 

•crvice  of  writ    200H 

when  defendant  conceals  hinuelf 2003 

person  served  to  obey  whether  named  In  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  l>e  made  at  time  and  place  apecified 2000 

lime  for  return  to  writ  returnable  forthwilh 2000 

requisite*  of  return   202S 

body  of  prisoner  to  be  produced 2027 

a  CompilIiHg  frvduclh,,  of  priiontr. 

conuniimeat  for  disobedience  of  writ 2U28 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  eiecute  attachment  or 

bring  Bp  prisoner    liOitti 

mitdemeanor  lo  conceal  prisoner  to  avoid  writ 2062,  2053 

warrant  lo  bring  up  prisoner  about  to  be  removed 20f4 

eiecuiion 20B« 

warrant  to  arrest  person  unlawfully  confining  ptiaoner. . .  2«iS 
proceedings 2(06.  2057 

4.  Htarint;  dtlirtninaiien. 

proceedings  on  return  to  writ 2031 

prisoner  may  controvert  return  2038 

hearing  upon  jMiHroverted  return 2039 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2032 

when  pritoner  under  civil  process  lo  be  discharged 203S 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc.  .        2034 

inal  charge 2035 

remand  of  prisoner  to  oflicer  entitled  to  custody 2036 

mtody  of  prisoner  pending  procecdines. .............. .  2037 


o  be  made 

e  before  discharge  ol 
Li  prisoner 


^roceed  ta  certiorari  i(  prisoner  too  infirm  to  be  pro- 


!dings   on   return    of  certiorari,    in   lieu  of    habeaa 

curpUS.    2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwilh.  2043 
Oiamissal  when  pnuner  lawfully  detained  anil  entitled  to 

baU 3048 

116B 
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INOKIL 
HabeM  Carina  —  Contlaoed. 

II.  To  iHfluiiB  tVro  »usl  or  detbhtioi)  ~  CiiatlftaM. 
i.  Htarine;  delenrinallun  —  Contitraed. 

■filing  and  illowing  tail  on  certiot«ri 20IS 

tiy  lAoBi  tail  on  ceniorari  to  be  taklti 30«6 

dilcharge  of  pHioner  tailed 3M1 

writ  of  discharge  abolishfd 2048 

nervlce  of  order  lo  discharge S048 

enforcing  order  for  diKhirge  2019 

penalty  for  di»b«ying  order  for  digcAargE M4» 

when  prisoner  discharged  mar  he  reimprlaoned  for  Hme 

cau« 2050 

penaKy  for  itIegallT  recommitting  diMharged  nrjaoner 2061 

miademeanor  to  IllegaUr  rrimpriwa  ditclUTgied  prisoner.  2DS1 
non-payment  of  costt  pnniahawe  a«  contempt 2007 


aprealable. 


Wff  appeal. 


uppeal  by  jieople. . 


_  .  0  hail  pending  his  appeal 2000 

recogniiance  pending  ajipcal  by  prisoner  to  appellate  di- 

peodiog  appeal  by  priaaner  to  court  of  appcali 2082 

pending  sppeat  valid  for  adjourned  terms 2061 

custody  of  prisoner  pending  appeal  and  before  admlssioa 
to  hail 2003 

RabltuI  DrnnkaTllB. 

)un     irt^on^gvet  cu^^  y  o    pw™  a       ««  o    propntT  ^^ 

COVFETIHT    FntOKS." 

service  of  snmmons  on 428 

dcsiniation  of  person  lo  receive  lummona  for 427,  128 

service  of  summons  for.  on  person  designated  in  order 437 

appointment  of  special  guardian  ad  lUtm 43)1 

service  of  summons  on,  may  be  dispensed  with  by  order.!!!!-!!  420 

on  commillee  by  publication   *m 

^ipearance  of,  in  condemnatian  proceeding S383 

cannot  he  pari}  -                       .     .  .  ■•  ~>_ 


effect  of  appointment  of  comi 


1646 

o  comnel  eonvcvance  by 234!l 

ly  maintain  action  to  compel  conveyance VtW 

- ee  may  he  directed  lo  eiccule  convcy»nee  is  action  lo 

eompel 2?<T 


aiiplicalion  to  release  inchoate  dower  right  of. 
order  on  application 


...  applicatioi.  .  . 

PartilloH  by  agrttmtti 

application  by  committee  for  authority IBM 

contents  of  petition   1591 

notice  of  ai>plicatlan   IfiOl 

court  may  autboriie    IS02 

authority  to  commitln  to  execute  release IRKt 

effect  of  releases 1963 

service  of  citation ". 3BS8 

designstinn  of  prison  to  receire  citatfon 2037 

appointment   of  snccia!   guardian 8180 

netlee  of  application  to  appoint  special  guardian 3S81 


nttnaed. 

J Continued 

inlRieat  of  ipKial  guardian  ai  lUrm 


■■limuil  DmnJtarOa  —  Conttnaed. 

.    /»  tttrro^ali'j  iemrt  —  Continued, 


282T 

acceptance  ef  dower  in  gnin  In  hnds  lold  for  dcccdent'a 

«>'•    2T98 

■ikU-BI<M>d. 

right  to  adminiitration ^0^ 

dislribuliv*  ihuci  of STIW 

■m^Dlltvn  C«aatr. 

special  and  tnal  termj  b Va 

■tenoKiaiihcr  of  larrogMe'*  cmut ■ Z-ilS 

Heirs. 


luuance  of  execution  by  leave  igainat  decedenl'i  propert)'...  1^ 

|CT7  on  really  under  jadgment  igilnM  anceator  after  ten  reara.  1232 

exteniion  of  lirue  lo  let  aside  iudgmeat  againit  ancestor 785 

to  appeal  from  judKnent  against  ancestor 783 

presumption  of  death  of  nnknown  heirs  when  money  paid  Inte 


action  hv,  for  partition  of  devised  p 

maT  maintain  actiinl  for  waste  Tfln7 

judgment  against  bdnbara  iclinn  asainsi  executor,  ete 1S21 

-   «t(Ri  exonerated  bv  MTmcnt  Intft  coart  of  proceed*  of  reattr 

sold  for  decedeiSt'i  debts  ., . .  2786 

IT.    PRMUTK  O"   HIIUHIP. 

when  heir  may  apply   28M 

mnTeniVorpeiKion   ^™. . . .  ^.  ^'.'.\'.'^\V/^'.\V.V^'^\V.'.'.'.'.   SBM 


whit  facts  must  be  prcved  SRM 

decree  establishing   2Wifl 

Jtcrre  may  be  recorded  «  deed 26n7 

Dcdiinn  to  vacate,  etc..  uiay  be  ntesemed  within  ten  yean....  2W» 

CDTitcDls  of  petition  to  vacate  or  mmlify  ?<KS 

ctlation  on  petltlan  to  vacate  or  modify  2WM 

when  decreeto  be  vacated  or  modified 2«W 

lU.  Salb  op  be*l  pioreSTV  to  r«v  decedekt's  i>»bts.     See  "  SalI 

rv.  CaasiTOi's  actiok  aoaihst.     See  "  CamiToas'  Actions;  "  "  Da- 

CBtlEHTl'   EjTATaS." 

HtfrklBer  OoBDtv. 

jail  Kbcrtiei  fin-  145 

illSlin 

'"'' iat'rt^ayi'ngra:  ■_! ' !  1 "  ! :  I ! ! ! ! !  I ! !  I "  I ;  ■ !   8i«4 


"'Slf  '     ' 


B  oil  Ail  r- 

ule  undfrmor^ge  not  legal  on ..2381 


conCinuo  «fter  owom'i  death 

not  affccled  by  temporary  nispeiuicin  of  ledde 

Hen  attaches  Id  tuTplui  over  11,000 

creditor'*  ictlaD  to  reach  •urplni  t*1uc  ever  Jl.OOO. . 
Hoapltala. 

tatiinonii  of  phygicians  in  actioni  for  pa-KHUl  injuri 


:nce  to  take  depoiitiaa   

for  subpsna  to  phyiician.  ■ 
ic  of  lubprena 


papers  and  record!  traniferred  to  county  clerk 

power  of  lupcerne  court  in  sctiaDt  traiuferred 

lubpsna  nuy  be  tecved  anywhere  within  itate 

application  of  provisions  of  code 

■cction  3301  retating  to  derVi  fees  not  appUeaUe... 


Hnaband  aad  WUr. 

See,  alio,  "  MjiRaiitdii  "  "  Maui^  Wouur." 
nulrimonial  aclioni,  aee  "  Divoaci;  "  "HAUKtoi;"   "  Sxnt^Jt- 

husband  not  proper  party  lo  action  by  or  against  wife 4Si 

damiBci  lo  person,  estate  ot  character  »re  senarste  prtmertT  of 

wife ao 

husband  not  proper  party  in  action  for  tortious  act  of  wife.  ...     4H 

may  be  wimesses  in  actions  by  one  another S9 

damages  tor  slander  are  separate  property  of  wife lOtK 

nirviving  husband  failing  to  administer  liable  for  wife's  debu.  2010 
liability  of  husbsnd  as  aaministrator  of  wife m» 


right  ot  dower 157! 

(in 1870,  190G 

:ion  for  guardian  of  infant  wife.  3821 


jurisdiction  over  custody  of  person  and  care  of  property 3830 

appoinlmeni,    powers   and  duties    of   committee  of   person   and 
property,   see  "  Couuittez  of  PiasoH  akd  Photutt  o»  I»- 

COUFETBHT    pMSOHS." 

lo  be  discharjed,  if  arrested E» 

open  commission  nol  to  issue  when  adverse  party  it 8U 

dlsabilily  to  move  lo  vacate  judgment. 12ffl 

new    trial    of  acTion   to    determine   clarm    to    real    nronertr    wben 

.    1«M 
1  renew  oeiermina- 

--- 2US 

appearance  of.  in  condemnation  proceeding S3Bt 

cannot  be  parly  to  submission  to   arbitration 3319 

cSeel   of   appointment   of   committee  on   subminion  to   arbitra- 
tion     2» 

•pphcalion  to  release  inchoate  dower  right  of  Incompcleilt .  yCl 


INDBX 


IA1«M  —  OoBtlaaed. 


*aT,    488 

KTvice  ot  lummoni  foi,  on  pcr»n  d«iigniccd  in  order 43T 

■pccUI  guudian  aJ  liitm  eicludes  committee  from  control...     438 

MTvin  of  iDminoni  on.  may  be  dispenietl  wilh,  br  order 426 

on  committee  by  publication    438,    4S9 

n.  PiocMDiKGs  IN  »n»Boc*r«'  cowaii. 

icn-ice  of  ciMlion MM 

d»j^nation  of  peiaon  to  receive  cilatian 2H27 

ippoiniment  of  apecitil  rnaidiui  by  (tuiogau ZS30 

notice  of  application  to  appoint  ipecul  (uardian 2631 

•ppointniml  of  spcciil  guardian  ad  tUem  to  excliuion  of  com-       

mltiee  SOW 

■eceplance  of    dower    in   stom  in  lands   (old   for  decedent'* 

d«£ti arae 

III.  SriciAi.  riocBuiTHai  to  ull.  hoktcaqe  ob  lcu>  auL  rtot- 

ERTi.     See  "  Sali  of  Rui.  Profbrtt." 

IV.  Action  to  i-h-vl  xuKiAom  or. 

idiocy  nound  for   annulling  marriage 1T48 

action  Ij  telati.e    f 7 1746 

by  next  friend  1748 

order  tJloHinfr  n»t  friend  to  sue 17SS 

legitimacy  ot  Issue  of  marriage  witb 1748 

V.    PuTlTIOH    av   ACaXEllEHT. 

applicalioD  by  committee  for  antbority IBM 

contents  ot  petition   IBM 

notice  of  application    1B81 

court  may  authorise   1893 

autbority  to  committee  to  execute  releases 1B02 

effect  of  releases   U9S 

VI.    ACTIOK    10    COUfB.    COMVIYABCi    BY. 

when  to  be  brought  2846 

committee  may  be  directed  to  execute  conveyance 2841 

laipeKeliine'iitB.  Cobi^  for  tfee  Trial  sf. 

□ot  governed  by  general  rules  of  practice IT 

iBipoteBOy. 

{[rouad    for  annulling  marriage 1T48 

wbo  may  sue  to  annul  oarriase  on  tbe  innutd  of 1112 

traprtBonnvcBt. 

I.    COVHITUEHT. 

tor  criminal  contempt  9 

not  allowed  for  non-payment  of  interlocutory  eon*,  etc.,  ex- 

noi*?lio«  ed  for'  moniy'  due  o'li  'corilrVci!  1 "  ! ! ! ! ! ! ! !  i ! ! ! ! !  i !       16 

of  recalcitrant  witneii   8B8 

o(  delinquent  Juror  for  non-payment  of  fine  in  New  York HIT 

on  final  order  for  contempt  puniebable  civilly 2381 

warrant  ot  commitment  tor  contempt  punisbable  civilly 2281 

prisoner  produced  on  babeas  corpus  to  answer  for  contempt  to 

be  remanded 2283 

may  be  committed  on  discbarge  from  custody 2282 

tor  erimlaal  contempt  in  jastice's  court 3871 

T4  lie* 


jam:* 

IniprlBOBmriil  ~-  Coalluapd. 

II.   CuiTOny  AHD  DETENnOK   ot  raiNNU. 

niiijet  federal  _proces» iW,     134 

■  ""  .^tt°Kiw'il%v/////^y///^\v^y^y^'.-'.'.'.'.'.'.'.'.'.'.'.'.  i» 

lerm  of  person*  arretted  on  execution,  etc..  llmhcd Ill 


d  for  wail 


lupporl  of  prii 


rewaidi  other  thin  fm  atla»«d  by  lav  prohibited 117 

officer    cunvcying    pntoaei    through    inDtkcr   «oiuiy    eMnpt 

prisoner  being  conveyed  through  another  cotinty  excBpt  from 

cnitody  of 'jaiia  and' prisonerV, ','.'.'.",',','.','.'.'.'.'.'.'.'.'.'.'.'.".".' 120.  121 

civil  and  criminal  prisonem  to  be  kept  leparate 13 

ina1«s  and  females  to  be  kept  separate IS4 

niiBdemeanor  to  violate  provltioiu  tor  eeparatioa  Of  priMoer*.  IS 

treble  damates  for  failure  to  separate  pri»ner> IS 

Mcli  prisoner  to  he  removed  to  faaspital 12! 

civU  prisoner  luay  be  ordered  to  be  produced  on  indiclmeiit .  ISC 

ho*  confined l~ 

pUce  of  aheriff'9  coaAneinent  deemed  a  jail JW 

III  action  in  which  aherin  ii  plaintiff I7> 

aheriff-a  liability  to: 

ill.    UHD£a    KXtCUTK*!    AGATKST    THE    FUSON.       See    "  ExacmiDK." 

•ervice   of  papera   on   prisoner 131. 

warrant  of  allachinent  not  lo  issue  againit  prisoner 3 

care    of    property    of    criminal    prisoner,     aae    "  Cama    avu 

babcu  cmpui  to  brini  up  prisoner  to  iwtify,  tae  "  Habeas 
Coarui.'' 

deposition  of  ptr^oti  under  seMenee  top  falony . 

disabiliiy  by  unpTlBanment  for  criine  eacapted  from  Hatute  of 

new  itial  of  actiaa  to  datermipa  cM<n  to  rati  pfi^eny  wben 
defendant  OOKtetd  for   ci^e, 1 

habeas  corpus  lo  produce  prisoner  on  proceedinr  to  dlsmiM 

death  of  life  tenant ' 2 

V.    DtSnlAlCT    TROH. 

habeas     corpus     lo     inquire     Into     detention,     see     "  Maika« 

county  court  may  diicturge  persoo  eotnmilted  tor  non-pi^mieiit 

release  from,  on  discharge  of  iniol'vent  debtor '.'..'.'  2 

diidiarge  from  imprisonment  of  debtor  confined  under  execu- 
tion, see  "  ExEcUTios." 

power  of  city  court  o£  Xew  York  to  relieve  from S. 

dlKfaarge  o(  insolvent   from,  see  "  1N301.VEHI  DllTOM.". 
IITQ  ■ 


iNUBy:. 


d*Hned 

See  "H*«iiUAL  D»unkabd«;  "  -  Idiots;"  "  Luhaii 

appointment,   powers   and    dulies  of   eommittcv  of   perl 

property,  ace  '^  Committee  of  Peuoh  and  PiApvaiy 


idinn  to  lell,  iDoitglLgc  or  leiK  ii 
op  Real  PiorUTY. 


lM''SAt»Ol 

■eiioa  to  compel  conveyance  by , 2345 

cuinat  be  party  to  subBi»icm  to  >rbitr>tion , 33eD 

-  IndeaiBKora. 

of  itaeriH'  on  levy,  soe  "ATmcBUEKT;  "  "  Execuiiom." 

iBdIctlBFBt. 

□o(  barred  by  puDuhment  for  crimiu]  contempt , , .  -  h  . .  -  ^  - .  -  -  ^       IS 
production  of  civil  priioner  oa V.'.V.'.V.V.'.'.'.'.'.!'!'.;X     IM 

See,  alio,  "  (jUAiAam." 


uonot  act  u  sxeculors 3613 

cannot  be  party  to  Bubmi'iBioa  to  Bibitration 236S 

under  foucleen,  to  be  discharged,  if  arrested 5M 

iiEhti  of,  saved  against  judgment  of  ejectment  by  default IBZt 

"'defiant  ^  'infant   . ."!"!?! .'.  ""  ,  °. ."?.  .V.....^.  7.  "  I«M 
disability  by  infancy  excepted  from  limitation  of  actions.  STE,     3W 

diiability  to  move  to  vacate  judgment. -...-.-...,.,  .  1291 

infancy   excepted    from    period    of    limitation    of    action    for 
dower    . ............_ lEWe 

tiSf''". ."'.!'.'??."!  .*.'^!'.  f"."?!!"?.!!.'"'™. .  .V"™."'  aiaa 

peuded   by   infancy    ! .' 1BB8 

•xccntion    asalnst    infant    beir    or    deviate    on    judcment   in 
creditor's  action  suspended  for  on*  year 1SS8 


II.  Action  ■  v 


relating  to  real  properly  in  bis  own  name 1680 

may  be  required  to  give  secorrty  for  costs  «r!ien  plaintiff 3366 

mtj  sue  ai  a  pooi-  perion 468 

verification  of  petition  for  leave  to  sue  as  poor  person 400 

•rtion  by  or,  on  behalf  of,  to  annul  marriage. . .  .^ 1741 

marnage   '....'.'. '. ITIB 

rt«*eT7  of  dower  by  default  or  colhison  of  guardian-  doei 
not  affect  IBOB 


1   to   lake   deposition   ctnnot   issue   when   ad- 
TWfareDee  ^  eooaent  not  made  when  infknt  a  Afendut ] 


INUBX. 
Infnala  -  -  CondDaed. 


ie%!?t  "^  nuniS 


ireni   or  guardian   br   publici 

HOD  *3( 

cuirdiin  ad  Uiem  of  infsDI  pUinliff  to  be  (ppoj&ted . . . 

■pplicilion  for  apjioinlDical  of  guardian  ad  littm  for  in 

iant  nalimiff 

infant  dtfendani  lo  ipp»r  by  guardian  ad  liitm 


appointment  of  (uHrdian  ad  Utrm  for  abKot  infant  de- 
servlce  of  summon*  on  guardian  oil  Ji'Ion  of  abirait   in- 


icral  guardian  acting  ad  Hitm 


ncra]  guardian  acting  ad  nJcm  need  not  give  Kcunly. . 

curiiy  of  guardian  ad  liteia  titty  be  IncresMd  by  order. . 
(uardian  ad  Uitm  of  infant  defeadatit  not  liable  for  costi. 
service  of  petition   and  notice  in  condemnation  proceed- 


vben  defective  ippearance  for,  ii  cured  by  fudimen 


pointment  of  special  guardian  by  tarrofate 

itiee  of  a]>plicRtion  to  surrogate .^..- ,..., 

Bts    again-it   infant    plainiiff,    collectible   from    guirdiai 


for  procuring  anpointmenl  of  guardian  ad  liirm  for 
2.  PaniihH. 


..  ..g  by  authority  of  autrogate 

pinimenl  of  guardian  otf  tUtm  for  infant. . 
irity  by  guardian  ad  liUm  


lained  before  interlocutory  judigment 
nenl  of  iharei  of,  in  proceeds  of  land 
3]uaiiie   not  awarded   Mp^nit,   naieit. 


application  by  guardiaa  for  autbotiQr.. 
Dotke  of  applicaiion  


L__ 


IMDBX. 


II.    ACTIOHI    >T    AKD    AOAl 

8.  Partition  —  Conti 


■uthority  td  guBidiu 
effect  oE   releuei    ., 


execute  relcuei 1G83 


when   mar  b«   brought ZB4S 

who  ni*x  BaiotBin   28*6 

Eiurdiui  m*j  be  diiected  to  »eents  conveyance SMT 

m.  Cbahoi  or  name. 

petition    by    faardian    MIO 

Botiee  of  .pplicatioB  M18 

order  authortiing 3*14 

IV.  FaoriRtT. 

ciurdian  entitled  Co  lelteii  of  administrition  on  behalf  of....  2060 

jiiTiidiclion  of  aurrogate  over  guardians 24T3 

EuaidiaD  of  infuit  can  only  purchase  on  bebalf  of  ward 16T9 

eymcnt  of  lepcy  or  diunbulive  share  of  infant ST4e 
nd  of  ouardian  ad  liitm  in  action  for  lency  or  diatributive 

■hare  ■.  1820 

payoienl  into  court  of  legacy,  etc.,  where  no  general  guardian.  2746 

dent's  debts  2798 

investmeni  of  share  of  proceeds   of  land   sold   to   pay  deco* 

dent's  debt*  2796 

payment  to  guardian   of  tbace  of  proceeds  of  lands  *old  to 

pay  decedent's  debts  2796 

deposit  in  lavingj  banlt  or  triisl  comnany  nf  infant's  share  o( 


prorreda  of  land  sold  lo  pay  deredenl's  debti 9796 

sale  of  rontms[e      ■  ■  ■  

and   educai 


e  of  rontmeent  interest  in  real  properly... 

xM   procetclinfrs  to  sell,   ntorieagr  or  lease   real  property. 

—  "  Sale  or  Real  Paoprair." 


expending  legacy  or  distributive  share  for  auppOTt,  etc 274fl 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion      1664 

action  by.  for  penalty  or  forfeiture 1864-1898 

[B]n>etlou. 

writ  abolished  and  order  substituted 602 

right  depending  upon  nature  of  action eOS 

on  eitriniic  facts   604 

against  acts  of  slate  officers flOfi 

auit  1940 

restraining  waWe  pending  action  as  to  real  properly IflSl 

pavmenl    .".... 1876 

fers.  etc.  .  .  .'T,''.  ™". .  .7. .  f.  .".'f". '."!.'".''!"'."*!.. .'."  34BI 
against    alienation    of    property    acquired    from    incompetent 

pe'Son ■, 282T 

to  Itay  lammary  proceedings  |i>  recover  pogseaslon  of  land..  29H 

lira 


action  —  CoKtlnncd. 

W'HElt    TO    issue;    ATPt^UnM-^  CcmUotd. 


by  whom  order  may  be  granted flWS.  606 

pJoot  of  groundj  Tor. . , 607 

order  gianicd  at  any  tine  durinz  pendency  of  xction 608 

order  may  be  granted  and  aerved  on  Sunday 6 


m 

S2S1 
615 

3K3* 

1800 

li 
■•" 

IS 

1806 

2423 

180J 
IBSS 

6m 

610 

ss 

617 

s 

621 
820 

iBon 

628 

to 
BO 

1.  In  adtBis  against  cerporaiioni. 

temporary,  pendins  action  to  dissoHc  corpDratioD 

in  action  to  annul  corporation 

in    action    againn    corporation    for    usurpation 

Raying  actions  by  creditors  pending  action  against  officers 
pending  action  to  diraolve  corporation 

corporate  right 

for  asurpalion  of  frtnchiw  or  privilege  to  coiitBia 

IL  Tni  oaoui  mvica. 

IIL  Sscvamr. 

^■ 

money  depositcTlo  be  paid  ma  on  undi^Ukini  for'  resu 

to  «i»y  proceedings  in  eieclinent  or  dower,  includes  damages 

new  undertaking  may  be  ordered  on  application  lo  vacate 

IKDHXI 

iBjoBVtlnB  —  CoatIa«*d.  -      .\  .  -     <    .        ^.'...i; 

IV.  Vautihg  oi  MODiryiNii  ekku  —  CoMiaoed.  , 

verified -fifllWiV  dJnnctf  sd  iffidaait .■■.     UO 

,  a-tti^ta-MaJiHutt  of  final  deoiiioa i Tl» 

V.  Racovuy    of  dauacu  iuiimi'id  sr. 

"  ■    ■         Mcertilnioent    of    dameau 4. ^ 

'      AnMeei  ajUBJoMl  by  lunl  Hnon B34 

•    ■     KtioB  on   andertalring 62S 

' '  tiabtlitr  of  atalt',  trnuniAn*Mj  at  oSeer  for  d*nu|Aa  ciuied 

'  -VI.    EmCT    0»  <T«Y  OH    UllITATIOKS. 

.     ..        time  pf  Itay.  enepted  from  perisd  of  Itmitation ^ 406 

of  arbirralfon  by,  excepted  fmn  statute  n(  t<i*iC«tion>. .  411 

(xcejitcd  from  period  For  ianiin*  m«imtion 1882 

-    '                 not  inclDded  in  IHe  of  lien  of  Judrnent '. 12Se 

|bi»  •od  jDnkervcra.  ' 

inaVteaei  disqualified  to  act  u  juitiee 2SflS 

licenses  may  be  ordered  to  he  (Jestroyed 21 

Sse,  also.  "AuEBtMiHi  or  Daiia(u&" 
under    writ    of    asatasment    of    daiuga,    aee    "AaaosHlNT    or 

in  lunacy  for  appoitrtmeDt  of  coiDinitiee  for  inconipeteBt  penon 
•en  "  CoMHiTTiK  o*   PiKSON  *Hir  PmnsBTr   OP  IvcanprraHT 

boaanoe  of  writ  un  Judnient  for  deifcDdant  on  counterclaim..     SIB 

writ  of.  inquiry  part  of  judginsnt-roll  on  default 1237 

to  a«KB>  damans  on  iudvment  absolute  of  coart  of  Rppealt 104 

on  appKcation  for  judgment  by  default 1215,  1216 

to  ascertain- damagea  from  inionction 623 

on  default  in  replevin   1T2S 

___!..i ..._    .,  ..__j,_,  |„  fj    Y.  city  c— - 


evidence  in  mitigation  of  damages  admisuble 

motion  for.  new  hearing  on I 

■SMtBC  PeraoMa. 

See  ■■LDKATica." 
appointment,   power)   and   daties    of  comnltlee  of   penon   and 

property,  see  ~  Comhittee  or  PntaOH  ksd  PaopnTr  or  Ih- 

eoMperaHi  Prajona." 
•pKJal  proceeding  lo  sell,  mortnge  or  lease  real  property  of, 


laolvent  DtlitorB. 

summary  proceedings  to  dispossess  tenant  who  bis  taken  benefit 
of  act  .   ■.■■ 2231 

for  payment  of  rent 22M 

*     troMee  to  give  security  for  costs  as  plaintiff 3268 

I.  OtsOAim  raoH  Dins. 

1.  Applicaihit :  coHietili  of  crtJiteri. 

application    b..[red    by    failure   to    apply   after    D«tkc  by 

creditor  2S17 

who  may  be   discharged 214» 

to   what   court  application  made 2150 

contents  of  petition    ..; 21S1 

eonaeot  of  creditors  to  be  lonaxed  to  patttion 2152 

caecntor,  etc,  may  consent  by  leave  of  torroaate 3tSS 


IHDOZ. 

InsolTcKt  Debtors  —  C»tl>ae4< 

I.  DiicHA(oi  noH  Dsm  —  CmitiDued. 

1.  AppUctlioH;  eotuinli  cf  crtdUon  —  O 

tniMM,  receiver,  ete.,  mar  cement  with  !«•*<  sf  npr^B* 

cenaent  of  lorponition  lo  di)ch«(e 31fi4 

•xMUlion  of  coQieat  to  diacluige  by  pdrlDenlilp.  • SUB 

comect  to  disclurge  lui  effect  of  compoiitiaD  io  qucMioo  _ 

■rich    other    joint    debtor! .TTT. am 

effect  of  eon«mt  of  purchiuer  of  debt SIST 

cotiMnting  creditor  le  rclinquiita  KCurity 2LU 

penalty  for  falie  oath  of  creditor OSt 

■ffiditit    of    coDtenlinK    craditor SUO 

DOD-retident  coiuentliiB  creditort  to  aancK  scconiit  wul 

ipeclaltiti 210 

Khedulc  of  dcbu  and  propertjr 210 

affidavit  to  achednle  3m 


2.  Htan 


e;s!,:'.- 


contesting  creditor  to  file  BpecilicalioQ ^ ^  ^ ,'......  3 

may  demand  jury  triaL 3 

queitiona  nay  be  stated  for  determinMian  br  junr S 

proof  of  conteatins  creditor's  claim J 

court  to  determine  facta  if  jury  dlusree 3 

order  to  produce  non-reaident  mife  of  Inaolvent 3 

refuaal  of  diicharse  for  failure  of  debtor  to  prvdoce  bds- 

™a™nri^atim^yTf"B'iveit.';.';.' .■;;.■:.■:.' .'.■:.':::;  I 

sroundi   for  refuaing  diachars* I 

C09t>  on  conleBltd  application   3 

Aiiilnntnt;  appointininl  ef  IruMii. 

when  aiiignmenl  to  be  directed 2 

appointment  of  tniitee 3170.  3 

nomination  of  trustee  by  conaenting  creditors 2 

vesting  of  properly  in  truslee j 

judgment    j 

application  for  leave  lo  aoe  on  aasignee'*  bond 1 


4.  The  d 


<e  granted  on  truitee'a  certificate  of  aaaignmenl. . 
inn  fn,   nn.wi.i,.i.„ji.,-  jefusal  ot  Certificate.. 


lotwithiuoding  refuaal  of  tniatcc'a  ceitificata.  2180 

trustee  for  refujal  tp  give  certi" 

ded  in  olfice  of  couitty  derk. . 


•e  certificate-. 
Je  ■ 

other   papers   presumptive    evidenca  of   procecdinga    ud 

f'cta. 2181 

operate-  to  eionetnte   from  debts  and  liaUlities Stn 

canceilBtinn    of  jiidimient   airainst   debtor SIB 

S't^i"  forciBu  crertilora  not  diw'harKed.. S1BS 

liability  on  forcjr-.  ,contrael  not  disrharRed 210 

debt  or  dutv  10  I  niled  Statea  no'  afr«ted 31M 

liability  to  state  for  taiei  not  affected 31U 

for  money  received  as  public  officer  not  (ireeted. .  2IS4 
IITS 


toa*lT«Bt  Debtor*  — Contlnacd. 
L  Dttcauci  raoK  nun  —  Contloutd. 

4.  Tlu  ditckargt;  iti  iftet  —  Conttnind. 

how  viHdily  loled  by  creditor lUB 

debtor  CO  be  rcleued  from  impruoBment  for  dudi>r|«d 

debt  or  liability 4188 

wfaen  void  Ear  fraud  or  niiconduct  of  debtor 21M 

▼iliditT  of  diichirie  ma;  be  itlacked  oo  motioo  to  TUMe 


II.  ExBMrTTOH  non  AuuT  OB  Bitcnuoi  r 


— _ jod  venfiolion  of  petition 31M 

petitioiicr-i   Ktaeduk   8180 

■ffidirit  to  Khedule    3101 

order  to  iliow  caaM 2193 

publication  and  aerrict  of  notice  of  application S19S 

procedure  S1D8 

Wrina   aieS 

trial  of  contated  appliCBtioa 31S3 

order   direclinc  auignment   21M 

nomination   and  appointment  of  truelee SIM 

contenta  and  effect  of  uaictiinent 2194 

when  exemption  from  arreit  or  iapriunnent  to  be  aranted. .  219S 

2197 

exemption 2198 

iffeited  by  exemption 2198 

- jconduct  or  fraud  of  dd>lar. ,  2199 

.,.._...    . .    ri  mtj  be  ittacked 21WI 

debtor  eiempied  frooi  ineat  to  rive  Mcuritr  for  cmt* 8269 

lUpCClloB. 

Or   aoOKS   AND  PKTIU, 


lien  of  judgment  or  dnree  not  affect 


ral  rules  of  practice  lo  preicribe  ci 


order  lo  discover  or  ihow  cause 

otay  of  proceedings  pending 

vacating  order  lo  dlsconr  or  show  cause, 
order  on  return  of  order  to  sliow  cause... 

appointment  of  referee  to  superintend 

fees  of  referee   

punishment  for  disobedience  of  order 

striking  ODI  pleading  for  diaobedienee  of 
diamiHal  of  complaint  for  disobedience  of 
exclusion  from  evidence  on  disobedience  tc 

disobedience  to  order  a  contemot 

effect   of   (Miners,    etc..   produced 

of  property  levied  on  oi   ' 


'dief  from  tabpona  duces  teci 
■  judje  of  appcllati 


cnts  of  petition  for  change 

r  changing  name  to  be  filed  with  s 


'  nireace  companies   ziu,  2113,  2414 


iSHfftKi 


excepted  from  pmvisiDn  tat  vwlunurY  tUMIulka -..:.:..t21M 

Kr*i«  of  mmnrnnt.^Bm  )««ii«'>  awrt  on agl.  2882 

'f^t  .  rendcncc  for  purpoK  of  juriidictian  of  jailio€*B  court',-  aWB,  2881 


on  JdtUnunl,  run*  frata  time  of  catR ....i 1211 

of  r«tilution 1211 

of  conn  ef  elaiiW  2M> 

fiSBi  tima  of  rendition  of  venlict  Id  be  indDdct  ta  Moment. .  128G 

-      '     enccutioii  la  fftafy  date  bum  which  to  b*  eoMitwai  •■• 13m 

to  be  added  W  nrdid  foe  entaiDg  dtMh  bf  otgligcac* ;..  f904 

latrrplradcP. 

wbeii  ordered  .           «» 

Ruy  be  ordeied  in  court  of  c\uBa- .'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. .'.'.  281 

sppointmeitl  of,   in  King*  eoanty W 

for  mrnHnte'i  court  of  Kinn  cauntT 3flD 

of  city  coort  of  New   York 331 

puniiliinent  for  ftltelir   inltrpretfat ;:  . . ,  331 

not  to  receive  feci  for  olBdal  urWco 33C 

■ppotntAient  af,  tot  |uMlcw  in  peiw*  cout  of  BtooUTn...  3181.9134 

Voter  ro  nt  oti  e« . 

for  exaniinition  of  witncM,  9«  "  DemiiTioH." 

fxiwtm  intereitsl  nuf  ippl;  to  be  mtde  pirtr 4SS 

iBtcatate.  '    ' 

definition  of,  in  iurTog»te'i  proceeding! SSlt 

JKvcMtorr. 


littee  of  properijf  of  inconpeUat  to  Ut  iovrntBrr 

«nnH»l  e»muution  of  inrenloty 

order  lh»t  committee  file  iovenlsiy  at  rapplj  dtAck 

suppkmentaJ,  of  lubiequenily  diicovered  |Uup«rtri '. 


com^tling  recnrii 271* 

•luchment  for  disobcyine  order  to  retam  iaTcmorr 2TW 

when  inventory  may  be  (ontridicted  in  JCtion IKQ.  J(t34 

liability  for  uncailec«ed  denlands  included  in 18B3,  ISH 

of   general    ijuardi.n.    mnual sms 

^^'"'  ■  .■■-:■■ - awa 

^    »"ini,iyfnrd"f«t.''in"""°'".':  .'."."'!* .".:::'.: :'; ::::::: 3K 

of  rturdiin   ■ppoinled  by  wilt  or   deed jsg^ 

es«I>vltl*B. 

cored  by  jndpnent  on  vtrdict.  etc Ml 

tobe  inppTiea  by  conn .....:;: m 

^miierlal   erron  to   be   dinegirded fJB 


See    "  Divoin; "    "IJiftMinten  ".    -*I1Umm*i  ■■    "  SntLk.) 


lo  be  Iried  at  lerms  held  by  one  judj*  only 876 

SllUBnoteof '■''i^ 

in  N.  Y.  city  eOQft -'^ 

order  on  calendar    ■ -  ■  ■     ?I5 

OTder  of  disposition  of VIS.     jwn 


'  in  iudicUl  dill 


•neranu  of  issues  at  fad  snd  of  law  on  different  <t 

of  fact;  when  it  aritn 

triable  by  iury  ,.-.->x-..-,... -....-. 


led  an  action  for  purpoH  <rl  trisi  by 

9T4 

on  iliernative  mandamus 2070 

and  of  fan  joined ns32,  328R 

■  of  ftaot  loined 3234 


ig  after  jury  (rial  of  specific  queationa.     BT2 

in  action  (o  annul  n)arria([e ITM 

a  for  divorce im 

I  insolvent  dischargi  from   debts 2168 

ir  exemption  from  «tre«t,  ttc : . . .  2103 


I.    DesICKiITIOK    *ND    CDITODI    Ot. 

keeper,  etc.,  of  county  jail  eicgipt  from  jury  tcnice 

in  New  Yorli  county  

custody  of la 

in  counties  other  than  New  York 

eivil  ^d™  roinal  prison*^?  to  be  kepi 'l^ate! !!.'.". V.'.'.".': .' 

males  and  feinales_  to  be  kept  separaU 

misdemeanor  to  violate  proviiioni  for  aeparatiot  of  priMaer: 
cuslody  and  detenlioii  under  federal  proccaa 

removal  of  sicli  prisoners  to  hoapital 

Ilquori  not  Id  be  Sold  or  used  in -. 


to'aufie?  UM"or  MlTof "liquor  i 
deugnatlon  of,  if  jail  becomes  unfit. . 

. — ^-g  gf  degijnadon  of 

IITA 


INDBX. 

doignrntioD  of  tul  lo  be  Mrrfd  <w  skerifi. . 


temporiry  deii^nilion  d 
production  of  civil  priio. 


pUce  of  ifaerifr't  i 

mult  be  deliTcred  u.  ,^^w  ,u~,..., .^ 

enforciriE  delivei?  of,  to  (heriS'i  lucceoar UB 

J*ll  Llb«rU«a. 

e  of  devigiutioD  of  teraporAry  jail. ISfrlW 

■.'.■.'.■."  iVa^     1*6 


E  ternponry  detignatioa 


bow  Itid  out  

TMolution  Mtibliibini,  to  b«  poited  in  jail 

H.  WniH  iNTin-iP  TO. 

who  admitted  to  -. 

uDdcrtaking  for. 

i(  tot  indemnity  to  tberiff  and  creditor.. 
priKHier  csnuBitted  if  lurety  ii      ~  ■ 


entiEled  lo.  on  civine  bond 177 

■n-eittd  by  coroner  In  aclion  by  ■herifi  u  plaintiff  en- 

"""i  lo.    Ifti 

Dndertaltin;  for»  by  person  arreited  by  coroner.  .............  l^i 

per>on  laliiBn  in  execution  for  penalty   or  forfeiture  not   en- 

priioner  for  contempt  or  miKonducI  not  entitled  to ^  157 

not  entitled   wben   confined  on  execution    for  wontan'i  cam- 

Inn 32a 

III.  EscArc    See,  alio,  "  EscAri." 

ocape  defined. .' ix- 

.herilT'i  liability  for  eicape  from , 158,  l."* 

liability  of  coroner  for  escape  of  iheriff 177 

escape  of  person  arrested  by  eoroner. ig] 

penalty  for  connirance  at  escape IJI 

IV'.   AcilOH  ON  aoHD. 

■ureiie;  may  niike  any  defence  aVailahli'to  ihwlR !  ['.I'.''.]'.'.'  i«i 

lummafy  judgmenl  for  shetiff  iRainal  sureties llC 

application  for  summary  judgmenl  for  sheriff IKX 

■(■r  of  proceedings  on  jodgment  for  sheriff lAI 

judgment  against  sheriff  for  escape  is  evidence  of  duiagcs. . .  HB 

by  persjn  causing  confinement  of  prisoner -  !•! 

action  for  escape  barred  by  aclion  ort  bond l# 

alay  of  judmnent  for  escape  pending  action  by  sheriff  on  boiuL,  IW 

coroner  may  proiecuie  undertaking  of  sheriff  for  liberties,,..  178 

action  undertaking  given  by  person  arretted  by  coroner m 

Jeff cr BOB  Coaaty 

jail  liberties  for   , u| 

JIBO 

.Coo.'lc 


in  ■upplemenuiry  ptoocedian  >s^iiM  anc  or  nore 2481 


•lolndpr. 

of  cansei.  kc  "  Fludiho."  VJ. 

of  pirtie^  Ke  "  Punn,"  IV. 
Joint  Delitoi^.  

eslite  of  party  JDinll)^  liable  not  diiclurgcd  br  doUl TVS 

aoD-joinder  or   miijoinder    in   action   agtinst   joint   debtor*  en- 
gaged in  traniportstion  IMS 

■epaiate  compoiiiion  with  one  doe*  fiat  rdeue  other* 1942 

utiif action  of  judgmenl  upon  compontion  by  otu IMS 

richia  of  cn-drbtora  not  afFected  b;  compoiition  whh  one lOM 

conaeni  lo  inulvent's  discbarge  haa  effect  at  compDaition 2156 

confeaaion  of  judgment  by  one 12TB 

t.    FXOCIDUIB,    n-C,    WHIM    UX   HOT    tUTBI. 

action  may  proceed   '.  ■ .  1982 

jodgmenL  IMB 

dockcIinH  judgmenL lOafl 

effect  of  judgment   1SS3 

I  execution  . 

.  ,.leinent«ry  pto. _. 

properly  may  be  rcacbed  in  judcncal  credilor'a  ■etion. . 

rendition  and  entry  of  judgment 8020 

"""'ion -■■-■■■.■-. 8020 

docJiehng  irnBitrlpt  of  judgment 1021 

IL  Act:oi(  to  CHAaca  om  hot  iirvui  ih  nnioin  lutT. 

may  be  maintained    18ST 

complaint. IMS 


tosM IHI 

aeparate  action  agunat  partner  not  aued  or  acrved  in  orioinal 

mit IMS 

joint  property  may  be  reached  in  (upplemenUry  proeeediogi 

on  iodgment. 240] 

action  on  juidce't  judgment  agtinil 1021 

ni.    ACTIOHI    OH    JOINT  Aqp  SEVItAL    LIAIILITT. 

aeverance  on  death  of  one  defendant 788 

consolidation  of  actions glB 

fendanu  severally  liable  777 467 

failure  lo  join  periona  Jointly  liable  with  defendant  aeverally 

JJalat-Sloek  Aiaoelatloaa. 

included  in  term  "  person  "  in  condemnation  taw SR68 

service  of  SMnnons  on  stocktaolden  by  publication 488.    «89 

filing  of  autement  of  names  of  mnnbera 1MB 

non-joinder  or  misjoinder  of  defendants  In  action  agalnat  per- 
sons engaged  In  transportation  1MB 

proceedings  to  sell,  nortgaige  or  lease  real  property,  see  "  5au 

0»    RaAL    P«OM«TV," 

Joint  Trnanta. 

See.  alio,  "  Pawitiow," 
separate  action  In  ejectment  by ICOO 

action  for  waste  against  co-tenant I!.'!!!!!!!!  leM 

for  proportion  of  profits  against  co.tenant ISM 

llSl 


...Gooylc 


diiobedienct  of  inferior  magistiaU.  jnive  at  c ^- 

convention  of  jodsc)  to  itialce  lencrsl  rules  of  prMMtt li 

t  ;        pnwir  lo  a4l<*>r>  tarn  of  oeurt M 

may  Kttlc  cue  or  unlet  return  after  cipiraliaa  of  *et»'. '.'.'. '.'.'.'.  3S 

adJourniacDi  ef  lerK   iai  abxnoe SI 

m*y  change  place  of  boldina  eoun  of  noaid H 

may  adjourn  actual  leuioa  lo  another  flact 41 

not  to  decide  ^uewioB  not  wviitd  btlmt  him 41 

by  relationatii^  tu  parlieii -  - .      i4 

judge  ui  ajipellale  court  not  disqualified  li)'  ti«ng  iwlicyhulde- 

aet  Id  be  intcreated  in  coits  il.      C< 

reatdet>ce  or  paymenl  of  taxes  in  town  does  not  diiqualif  j- 4* 

not  to  act  as  aHofBey,  tit.,  in  matter  before  Wm". ".'.'.'.'.'.'.'.'."...  '  m 

not  to  take  fee*  for  adi-ice  in  m-Wers  before  him,  etc S- 

mntinuanee  of  apeeial  uroceedinit  on  death,  etc SS.  51 

of  court  of  record  lo  file  certificate  of  age W 

permiltina  person   to  practice  nnlawfullj  in   Sew  York  dtT  a 

oaths  and  aflidavits  m'w  W  taken  before.' .'.'.V .".'.'.' .'.".' .V. ..".'... .    SC 

not  lo  be  appointed  referee  mcept  by  consent Wfii 

appointed  referee  by  consent  to  art  without  eompematfon.  ■ 1lr!< 

of  court  of  record,  disqu^ified  as  trial  iaror 119 

mode  of  exercising  aulhority  to  i»BC  habeas  eorpuf m 

jastices  of  city  court  of  Sew  Vork » 

■uspension  from  ofBce   B 

desiRnation  of  chief  juMlce E 

definition » 

•    ■        "  indgment"  refers  to  iudgment  la  dril  acdoD MC 

"  fttrtgnieni  creditor  *'  defined ....-...-,...-... 3K' 

"  Jndainent  creditor's  action"  deGncd -W 

dauilied  as  interlocutory  and  final 13> 

I.    lUHOinoH    AHP    INTIV. 

1.  Gintral  proriliiriu. 

of  court  L  f  claims » 

of  appeltsle  division  on  appeals  from  canrt  «f  claimm. ...    S^ 

to  he  signed  by  clerfc  and  filed W 

clerk  10  been  '^iudpneni  boob" , )»■■ 

lo  be  recorded  in  ludgment  baalc W 

may  be  «alcred  in  term  or  TicatloD 13E 

application  for.  to  single  jDdse  in  fim  InMsnca O'^ 

order  for,  niiboul  notice  by  jadce  «ut  oE  coort KV 

Wave  to  withdraw  motion  for ~ 


f  Of  bidden. - .  - , 

nuy  determine  rights  of  pi    * 


refuul. 


to  defendant TV* 

my  have  any  tttlief  i  iMiiJiiani 


ncndinent,  when  agairst  defendant  by  fictiliona  i 
lltU 


tSDBii. 

Im  Ctnttal  prffvitioKj  —  ContimxeA- 

Mi  idmitnon  of  put  of  dcmaui) Bit 

on  frirolooB  ple»*nss  B8T 

on  Bccrp(an»  of  tender 7M 

of  offer  to  liquidMe  daina^  conditlDnally TM 

on  defendant's  offer  to  compromise ■-.-..*,-,.  T>1fl 

■emln«  one  or  more  defenduu  Mterdly  liiMe 498,  120(1 

In  Ktion  to  enjoin  proeeedinn  »fitr  verjto,  etc fllB 

diKbirve  from  arrcM  for  dehy  in  entering BT3 

2.  Aftrr  dtelk  of  forty. 

not  to  he  entered  aninit  ptrty  vho  dies  before  verdict. .     TOK 

on  duih  of  p»riy  after  verdict,  etc ,...  T88,  1210 

effect  of  entry  after  death 1210 

3.  iMerlocHtaty. 

may  state  substance  of  final  jnrfnient   1231 

may  require  settlement  of  final,  by  court  or  referee   ....  12K1 

.    .  iwtipD  ipr  new  trfal  after ,  - - . .   10OI 

on  decision,  etc. ,  in  action  (or  divorce 1TT4 

*.  Afltr  trial  of  Unti. 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 11» 

after  trial  of  several  iisuet  ol\v  and  fact.. IZZl.  1223 

final,  on  issue  of  law  only 1222,  122n 

after  jury  trial  of  specific  questions  of  tict 122!I 

after  reference  to  determine  specific  questions  of  fact.  ■  ■  1224 

■  on  tiial  of  whole  issue  by  court  or  referee 122S 

motion   for   final,  on   inlctlocutpiy  judgroenl  entered   on 

motion  for,  on  special  verdict 123R 

on  verdict  subject  lo  Opinion  of  o«rt. ^^2M 

on  saniiiii  asidn  vBilkC  sobfeiet  to  otdBiin  of  eoort lisn 

Interest  from  rendition  of  verdict,  etc..  to  be  Included...  IZSn 
on  motion   for  new  trial  to  appellate  di«id«i  M  first  In- 
stance   1227 

linal,  by  aooellatc  division  OQ  aCrmance  of  Interlocutory.  1224 

of  appcUatE  division  or  general  term  on  appeal lUtT 

on  dcieimi nation  of  appeal  by  court  of  aiipeRls 1S3T 

on  vpeal  from  inferior  to  supicme  court 134K 

ft  In  iftcilic  aclioni  and  praciidtHii. 

In  actJon  to  annul  corporation  .-,,........-. ISOI 

At^ratian. 

^^4BMMKl  .'^..'..".VIJ^."..... '...'.'.'.'.'.'.'.  2S7H 

an  death  of  party  after  avaid 2S82 

in  what  county  to  be  entered Z30S 

Cniitot'i  allien  tgainil  heiri,  tic. 

lo  direct  collection  from  rtal^  not  ■b«eA*b«  de- 
fendant  laea 

final  jodgment  attcr  uotk  moiufea   1TT4 

Interlocutory,  for  admeasurement  by  referee  or  com- 


lingi  —  Continued. 

1  appeired ISIT 


d  only  b); 


1771 

ion  of  divorce ITT* 

irded  by,.  1 — 


annulling  snd  modifying  Blimony.  etc.,  awarded  _.  .  _    . 

for  costs  in  ictioD  for  divoru  or  leparatioD. ...... .  170 

"of  dTvSf'c™  .'".."!^°.. .'!"'."..'.'... "".)".'...."  17» 
ef  divorce  aaainst  husband  doei  not  affect  vife'i  in- 
choate rigbt  of  dower 17» 


Gnat  confirming  ule   1S77.  1S78 

to  be  enlered  in  countr  wbere  propertr  dtuMed 16T7 

may  be  recorded  in  each  county  where  lind*  an 16SS 


«#*l™». 

different 

par 

•    iutticil'    COtiT*,. 

Hit 

fsss- 

II.    Br   DEFAULT. 

without  appliotipn  lo  court  m  ictiooi  on  oontri 
when  notice  of  sum  demanded  not  »erT«d  with 

oben  coEDpUint  not  Krved  with  ■ummoiu 4i» 

when  dak  nu  enter  1313 

on  verified  eompUinl  1313 

proof  of  lou  of  innnunent  and  content! 1213 

when  plaintiff  mun  apply  to  court 1212.  1214 

praceedioei  on  application  lo  court 131S 

application,  on  service  by  publication 1216 

for  money  onty,  to  be  entered  on  service  by  publication  only 

paper*  to  be  filed  on  entry  on  aummoDS  by  puUication 121T 

when  to  be  entered  aninst  infant  defeadant 1SI8 

notice  to  defendant  of  application  for  judcment 1210 

on  failure  lo  reply  to  coantercUim G16 

on  default  of  answer,  judcment  not   to  exceed   demand    for 

ucertalnins  dami(e>  on  application  tor lihs,  1216 

of  damases 1319 

jf  damasea 1319 

in  matrimonial  action,  to  be  rendered  only  by  coort...  1339,  ITRS 
17H 
when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment 44B 

relief  aninst  detaalt  within  one  year T34 

IIL  Bt  coxrluioM. 

jurisdiction  of  N.  Y.  city  court  lo  enter SIS 

of  Albany  city  court S234 

of  Tior  juxice'a  couit 323G 

when  judgment  may  be  confeated 1373 

nurried  woman  may  confess 12T3 

verified  statement  for  13T4 

suteraent  may  be  filed 12T5 

on  filing,  judgment  to  be  entered 13TB 

costB  and  disGursemenls  on 13TR 

not  to  be  entered  after  defendant's  death 12Tn 

judgment-rolL   1378 

docEetiog  and  enforcing < 1278 

execntian  when  debt  not  all  due ]27T 

Kicceiaive  executions  as  debt  falls  due, 127T 

by  one  of  aeveral  joint  dobtora 1378 

fn  jtsfict'i  cmin. 

iuriadiction  of  justice  to  render SSU 

entry. 8010 

when  judgment  ™.  ".'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.''.'.'.'.'.'.'.'.'.'.'.'.'.  8013 

IV.  Jona-MT-iOLi. 

destmction  of  judament-rolla  not  aulhorited 31 

not  a  lien  nntil  roll  iUed ISSO 

cannot  be  enforced  untU  roll  is  filed 1239 

to  be  filed V.:21 

of  what  roll  consists    VSi7 

decbioii  or  report  of  referee  forma  part Itt^ 


indone „ „  

how  Indoracd,  on  entry  aUec  death  . 
3S  118S 


Jatemeata  —  COBtlaaed.  -.  -l 

IV,  JUKHEHT-moLL  — Continued. 

■liiDiiHan  of  ■p)vi?il*fcl>hn;  part  6f '. . .     BU 

■  oriMr  Bulwlltuling'  mfcrnor  of  officer  Oi"  trtisiet  to  be  tnneied.     7M 

memo  ran  dnm  of  tmder  ind  acceptanee  to  h«  aniwued 734 

txceptioni  to  decision  or  report  to  be  annexed 9W 

final  order  in  condemnation  proceeding  to  he  attached S3T3 

'       on  fiubraiuion  of  controvcrsv ..,,...,...,-. 1381 

on  final  order  in  mandamas V*SS 

replevin  papers  to  fonn  part  of...... -..,....,-,  1717 

on  afflrmancB  by  apiielUl*  dirisiOH 1354 

copy  to  be  filed  wltb  secretary  of  atate  in  action  Id  innol  eor- 

poration 1S03 

in  action  to  TBcatt  tetter*  patent 1950 

■    V.    DOCKIIIKO. 

teetioni  J24S-1S70  apply  only  to  jodpneoti  for  money 1272 

docket  booki  to  be  Eept 124S 

mode  of 12M 

tUak  to  fumiih  tranicript 1347 

filiW  and  docketlns  tranicripti 1247 

penalty  and  damagM  for  clerk's  neglect 1W« 

dockets  open  lo  leircli  and  examination 1248 

not  a  lien  until  docketed IKn 

'  amenilment.  .  .     13S9 

power  of  conrta  over  docket 12fl6 

court  may  direct  docket  nunc  fro  fiinc laqB 

return  of  execution  unutislied  to  be  enterl^d I3B5 

-cntTjr  lo  preserve  Den'  for  put^mse  of  contribution  after  Ule 

oaaeeHing  or  correeting  docket  on  reversal  or  modiftcation  on 

•ppeel :...  1321 

by  court  of  appetli 1321 

of  Judgment  by  confeasioB ■.■..^.  1ZT8 

ings. 3Xn 

of  decrees  for  money  by  surrogate's  eonrt 2K13 

'      of  award   in  arbitration 3379 

of  fine  imposed  by  judipnent  of  ouster  (rem  ottite 11V-6 

of  judgment  ekarging  joint  debtor  not  Minumned  in  praHmis 


of  interJocutorr  judgment  of  divene  awatdl 

againjl  joint  debtors  wken  all  not  served.  ■                             .  .  .   __ 
acparate   docketa   wben   judgment   awarded    againat  cxecuiar, 

etc.,  personally  and  as  representaiLye . , -,,.......^.  1B16 

final  jodgraent  in  rer^evin 1780 

in  justice'^  court   2931 

orders  to,  enfoiw  fines  of  jurors  in  Ke*  YoA  County 1117 

unpaid  j  ury  flnea  In  Kings  county IISO 

Judgment  of  court  of  elaiiDs 989 

Tramcripj  ef  jtulicit'  iud^nnitt. 

justice  may  give  transcript  after  CnHtalioo  of  tem SOSS 

may  be  docketed  wfthin  six  years SOIT 

in  aclion  for  chattel   , BOiS 

against  join!  debtors SOBl 


»!  Troy  jutlice^a  oourt  

iiae 


VI.  L«K. 

'  o(  Ja<t)tDi'Bt  ot  caun  of  cUios  (in  nal  propotr  ■  ■ 

■  "  '  "uu'lil  dockeleU  .  .'.l'.'.'.]l'.'.'.'.\\\l\'i'.V.'i\\'.\'. 
on  inlcrnt  in  real  CiUle  under  executory  cm 
agaiuBt  defendant  by  ficlitious  nunc    

iud«men[  entered  after  death  aot  a  lien  on  rultr. . 

putchau-moncv  mortgage  riaki  prior  to  judgmein. 

btndi  after-acquired   properly - ...  i ...,,.,.  . 

acquired  by  levy  after  ten  yean 

pKsecving  lien  for  purpoic  of  contribution  after  ule 


uperatea  liom  entry  on  docket 12Sf 

in  counties  where  transcript  filed IZStt 

restoration  on  affirmance  or  dismiatal  of  appeal UG» 

eancelUlion  on   tiling  of  aatisfaciiun-piece IKo 

'  not  affected  by  cancellation  after  dlacharge  in  bankrujiXr-  ■  -  1!*W 
after  rcverui  or  modiBcalion  and  pending  appeal  10  court  of 

tppeala 1321 

docketed  against  decedent,   entitled  to  preference 2T1B 

■t«in»t  executor,  etc.,  dpes  not  Wnd  decedent's  really  onres* 
expressly  chared 1BS8 

'"©("luCMsra^.  ''.    .  .!*.' . .'. . '' .  '""T.". . . . °"  . .".". . . .'".  ..'...*  1630 
prefemce   in   creditor's    action    on    really   not    aHened    Met 
individual  deW 1B82 


of  Kj  ^Hdrx 

nrner  riemnime-  insaiTeni   ne«or   mm,   armr  ^^ 


not  affected  by  order  exemptinE  Insolrent  debtor  hton 
of  judgment  of  justice's  court 


VII.  DcncTS   AND    laauirLAaniD. 

defects  cared  by  judgment  on  verdict,  etc 

infotmilllics  ,n   entering,  and  in   roll  cored  by 
verdict,   etc. 


VIII.  Vacatii 


ion  of  time  of  heir,  etc,  of  deceHed  parly,  to 
ror  at  interlocutory  leferenca  or  intn'intit'n. .. 
1  for  irregularity  to  be  nude  «tbin  ooe  year. 
1  for  errtil'  in  fact  to  be  nude  withi — 

by  PC 


Xrp-.'„ 


notice  of  motion 128T 

notice  to  grantees  of  properly  affected .•..,. 12S8 

aervlce  of  notice   - 12B> 

exceptions  for  disability   I2V1 

restitution.    .;  1»K 

Bodilication  of,  for  dower,  when  rental  value  chances ....  1414 

revoking  judgment  of  separation,  on  reconciliation ITST 

IIHT 


INDBX. 

IX.    RUTITUTIOH  OX    lEVEUAL  Ol  VAUttHO. 

when    defnilint    KTved   bjr    pnbllcMiaa    defend*   after    but 

judement *t& 

on  granling  new  trial 10O3 

when  vacated   or  •«   uide 1.^2 

on  reversal  or  modiftcation  on  appeal, --  _   i-t^-^ 

inCcrcit  on  judgment  of  restitutioD ,.,,.,.-,,.  l;;ll 

when  property  aold   132) 

doca  not  affect  title  to  property  wld-' 44G,  1329 

'™iro''n''e™u"S™.  ™^. .™.  .1?!^  ....'. '.  .""f^  Itn 

may  be  auign^  UU 

aSRffnor  muat  acknowledge  aHignment.  ......'.-...'...p..,  1263 

on  vacating  or  rererul,  carriea  cauie  of   action  only  wbca 

aslignable  before  judgment  IMS 

may  be  filed l?T'l 

to  Ik  noted  on  docket  wben  filed 12T0 

receiver,  etc.,  may  file  notice  of  ■ppointment  and  owotrshi^..  1S0S 
assignee  for  benefit  of  credilori  may  file  notice Utt 

XI-    EllfOlCIMUII. 

nay  pending  appeal  or  new  trial,  tee  "ArriAUi  "  "  Nbw 
not  to  be  stayed  on  appeal  for  more  Ibaa  thirty  dayi  without 
nnpeniion  of  sale  of  realtj'  pending  appeal  from  refuul  of 


i       for  roonry  on  contract,  not'lo'be' cnforiedby' 
"^       wben  eafoircabl*  by  »ccu(ion 


■ —  -  -  money  by  si 


when  enforceable  only  agai 

by  puiii»hineni|^^  contempt 


......    ,   sold  under  i 

be  by  auction  and  in  ilaytime 13*1 

conveyance  on  sale  under,  to  lUte  penon  whose  inlereal   is 

levy  on  real  property  after  ten  years I^:^ 

notice  of  levy  on  rol  property  to  be  recorded  and  indexed. .  tS^iJ 

appointment  of  referee  to  do  act  <^X 

of  receiver  by  or  after  nz 

of  judgmeni   for  necesuries,  etc,  against  earnings  Uust  in- 
come, etc 1»1 

of  judgment  on  award  in  arbitration   *XV 

of  affirmance  or  modification  on  appeal iniS 

against    executor,    when    to    be    enforced    against    decedent's 

property ISlt 

Of  iuillcit'  caurts. 

isBDing  execution Sf'lJ 

on  judgment  against  joinl  dibtari Srr> 

not  aflected   by  discharge   from  imprisOBBcnt  on  execu- 
lion 3C9I 

XII.  CoHTaiauTioH  arrwizH  Dnroas. 

enforcing  by  original  judgment  after  i^c  on  esccotion 14St 

presen'ing  lien  of  original  judgment    for  purpose  of  contri' 

bution.   I4S 

entry  on  docket  to  preserve  lien  of  nritlnsl  JsdgnUBI 1(M 

Xm.  Satismcttoh. 

presuiBfrtlon  of  soli Fif action    37B.     SW 

on  conn.o5itron   by  one  joint  debtor 1W3,  IBM 

ipuon  bv  creditor  of  realty  sold  o •=--  ■•— 


on  redemption  by  cr 
br  attorney  la  fact. 


IKDBX. 
JadcmcutB  —  ContlBDed. 

XIII.  SATiiTjtcTioH  —  CoDtlnaed. 

bY  aaaignw JMO 

by  (narnej  to  acllon 1200 

moution  of  ■uthorit*  of  •itomej' 1260 

utiafictlon-piece  to  be   atteatti   ij   pvty  or    hia  •xecutor, 

elc.    ..rr.. laao.  1281 

'  to  be  acknowledged   TStfO 

entry  of  actiafaction  bjr  MecBlion 12R4 

certiSed  copT  execulkm  tod  ceturn  latialied  mtj  be  filed 13W 

dodnla  oi  trtnacript*  to  be  aatitfied  on  certificate  of  dcrk. .   120T 

:tlV.    CAMCtl-LATlONi    DISCnWlOB. 

caocellaiion  upon  diacharge  of  iniolvcnt  debtor 3182 

diacliarge  after  adjudication   in  bankruptcy 1268 

notice  of  application  to  cancel  agalntt  bankrupt 1208 

XV.  EnacT!  coKCuinvuiua. 

of  court  of  claims  a  bar 269 

of  diimitul  tiot  a  bar  unlesi  on  merit) 1309 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1S8S 

agalnat  belr  or  devltee.  bora  action  asslnat  executor,  etc 1S21 

in  ejcctaient.  conclusive  as  to  parties  and  privici 1624 

conclutiVE  effect  in  action  to  annul  marriage ITM 

effect  of  judgment  againat  oflicer  of  unincorporated  aaaoda- 

tibo 1021 

an  aarard  in  arbilrtfion  2380 

against  exKuior.  etc.,  not  evidence  of  asaeta.  ■■:--., 1824 

foreign  judgment   does  not  affect   right  of  arrest BB9 

right  of  arrest  for  fraud  not  aSccted  by  judgment  for  price, 

etc 5S3 

againat  sheriff  for  escape,  evident!  of  damages  io  action  on 

bond  for  jail  liberties lOB 

XVI.  AcTioHa  oa,. 

limited  to  twenty  yean STO 

adverse  possession  under  S08 

limitation  of  action  on.  of  court  not  of  record S8S 

when  cause  of  action  on  judgment  of  court  not  of   record 

acerties. ItSZ- 

when  action  may  be  brought  on  judgment 1013 

when  proof  of  juriadiction  neceaaary SS2 

how  pleaded 582 

proof  of  jurisdiction   and   judgment   of  juMlce  of  peccc  of 

another  tutc. Mft-OSl 

Jatentent  Crvdltora. 

action  by,  for  sequeatratinn  and  distrlbntion  of  corporate  prop- 
erty .  .  ..  _..........:.  1T84 

°l™.f?n^™ef^c".^*!'°'!*f!t?'^."':■:.'!f.^'?f.?.™T!  isoi 

"Judem'nt  creditor's  action"  deSned  8S*8 

"Judgment   creditor"   defined    3343 

•ction   to    discover   and    apply   property,    te*   "  CtioiToaa'   Ac- 

action  ^by,  to  charge  propertj  of  joiul  debtors  not  lummoiud. 


* 


di>clurge  of,  froiD  ureM  or  imp^KIUBeilt,  *cc  " 

"  iKSOtVlMT  DllTOU." 


^■rlBdlCtlOB. 

and   power!  of  couri*  coatinotd. . 


>  fnm  ordar*  u>d  JudcDwnti  o 

■.".■■■''.■■.■.'/.'_■.','.'.■.■.  v./,' ioi 


r   niiriiime  juriubctioo. . 


;  with  gupranc  court .  ■ 


not  lost  by  defect  in   record Sm 

effect  of  cicrclse  of > S47S 

ai  against  lurrogalei  of  other  countie* 341* 

concurrent  of  two  or  more  aurTOgUei 24i> 

of  Jtitticc  of  the  peace  must  be  espreulr  conferred..... -.  SMI 

Ecneral,    cIVil »■! 

caiei   eicepted   from   citil 2881 

reiidental  requirement*. -,..,._■  ■  ■  ■  ■■  28M 

reiidence  of   corporation  for  purpOM  of SMB.  !H*7*-2S81 

ouiter  of  jurisdiction  on  aniwer  of  title  to  roalt;.. .  SWU-aes 

et  Hndun  mayor'*  court 31K 

Of  Urica  recorifer-s  court 31H 

Of  Oaweao  recorder')  court SIM 

Of  city  court  of  Yonken 3208,  S2W 

Of  Aliuny  eit)F  court SZ2S.  SS2t 


E 


iroof  required,  on  pica  of  judgnicnt 

if  jurisdiciion  of  jiutkc  of  peace  of  adjoinini  M 

evin  acquire^  by  iciiure  before  service  of  luw 


by  non-resident  against  foreign  corporation V 

by  one  foreign   corporalion   igiinM   another ". r 

roeeidingi  to  diicbargc  inKlnnt  debton  from  dcbta 2 

""od*  of  peraam  and  car*  of  pt^erty  of  idtaM.  Iiuutic*  ~ 


1  juror"   eqaiTalmt  to  "pMtt  jnim". 
'  iwy      eqnlirtleirt  to  "petit  jart    ... 

t-  ootttT  equivalent  to  "  mniniwu  " 
ui»  of  pan  aiiena  abolished 
ofoca  m  criminal  ata 

PHiel*  may  be  ordered  to  be  dettroyed 

BUBconduct  of  juror  a  cootempt ^ . , 


'■rr  a>d  Jtwora  —  Contl&acd. 

.nukingpll  t 


.    _   . .__.  for  Uking  eifc  or  bribe 11(8 

±-     fM.3*l<inKP"  or  bribe^lo  juror ; ;  .^-.., .-.  ^'IIM 


•     htw  tmitmoB*!!  a.   . 

leiMiNiainff  and    inpntdlinB    i      .  ,    .         , 

WTCT  pnie^ion   of  land 2MT 

-'     ta  bF  iwom  »ai  tTKiHiiatiMI  DB  wrtt  a(  UMimeat  of  duiM|e)..2110 

sheriff,   etc,^   to  keep  juTj   in  special   proceeding-.- - IIM 

fine    for   misconduct    of   aScer   ■tMading   iniv  in    ■italri  :sto- 
«edin»-  119« 

1.   QMUtlCATlOHl]     MUJICTIOH     AMO    ITTUIMHCI    Of    tlllU.    JUIOM 


1.  QuHKrafJonf- 

Qiulificalioni. 1007 

by  posiEOion  «f  real  eatate  under  execMMj  con- 

trin. HB8 

certain  public  oHiceri  disqualilled : 1020 

'  eiemptloni  from  serrice  MBO 

evidence  of  exemplJon   JOSI 

e«n)tPiion  lor  actoal  service  la  New  York  connty '..'lOM 

disqualiiied   and   exempt  persona  lo  be  dtschaneed    from 

•arvice 10B2 

whan  •Housad  from  servina 10S3 

application  of  secllons  102T-ia33 10B4 

S.  PrtfaraUfn  tt/  tills;  drmoii*t;  HBtiiicaliBK. 

snperriBDr,  town  clerk  utd  anssOT  to  nike  JOTT  Hat. . . .  1I»S 


coaniy  and  town  de(4a-  ■ 


old  ballots  to  be  dtilrayed -----..-..-,.,.,,,.,.,-.-.-.  ivatr 

nocioa  to  town  officara  to  traomit  iuiT  Um 1038 

to  serve  for  ibree  years IDW 

prepantion  of  jDrr  lilt  in  cities 1041 

number   of  jurori  to   be  drawo   for  eaci  jnrr    term  of 

courts  of  record  10*2 

whin  drawing  ra  toltc  place 1042 

drawing  and  iKitiflcBtioD  of.  in  county  OKUt 307 

drawing  of.  for  ad)ouned  tern  of  rautt 34 

notice  of  drawinr 104.T 

sheriff  and  coBniy  judge  to  attend  drawing 1044 

■bcrlff  or  comity  judge  not  appearing,  to  be  agailtiiiitilied-  1045 

officcri  required  la  be  present  at  drawing 1040 

method  of  drawing   1047 

minute  of  drawing  to  be  made .'..-.  1047 

list  rj  persoo*  drawn  It.  be  delivered  to  sheriff 1047 

sheriff  Vo  notify  jurors  and  make  return 1048 

list  oF  jurors  drawn  to  be  furniihed  to  applicant 1(M0 

names  of  jurors  whu  have  served  lo  be  kept  in  separate 

l«> 1060 

not  appearing  to  be  returned  to  baltoItxiK lOSO 

drawing  to  be  from  Kcond  bon  when  Grit  exhausted....  1051 

third  jury  .hoi  lo  be  kept 10(B 

namei  to  be  deposited  in  third  box IOCS 

'  court  may  direct  ilrawing  from  third  box  Co  An  jisnel...  10S4 

notification'  of  juWr*  driwn  by  order  of  court lOBB 

luatice   of    Inpteme    court    or    county    Judge    may    order 

additional  iurors  drawn   „. . . .  1008 

order  for  additional  jurors  to  be  filed  wilb  counly  clerk. .  10S7 
■Dpreme  or  eonnty  court  may  order  clerk  to  draw  ttldi- 

tional  Jorora 1058 

attendance  of  panels  in  Albaiv  countr 10B8 

diwrhig  af  addilional  jurori..-- tOOS 

11« 


INDBX. 
>rr  >nd  Jaror>—  Contlnnrd. 

I.  OuMlrlCATioni;  sclectiok,  etc. —  Coiitinned. 
S.  Pnparalion  of  Uitt;  draaiing;  lutHiaaim- 
DOIiGcBlfon 


may  daignatE  dtiji  of  ■ttendance  v 


^({■nt]'  county  c!«k  ponesta  power*  of  detk  wben  ab- 

Kdt. loa 

Mxlioiu  lOSD-1061  not  ippbcibk  to  New  York  or  Siao.  lOM 
S.  Pint!  for  HBim'trnilimcf. 

(Tmmnl IffH 

impoiiiion  of  fine  when  jurat  pet«on»lIjr  DOIi6ed lOIt 

oroet  to  ibow  eau»  when  iumr  not  peraonilly  ootified..  HOT 

BUT  be  mide  teturnsble  Bt  conntjr  court IW< 

elerk  to  deliver  certified  copy  of  order  to  (heriff lOTS 

hearlnE  upon  order  to  ifaow  caute lOit 

dlKonlinuince    when    deatb.    inunitv    or    removil    from 

connty   Bhown lOH 

di<contlnuuice  of  proceedine  od  utUficlorr  sxciue 1077 

KCtioni  10T2-l(m  not  applicable  to  New  York  or  Kinsi.  IIR8 

II.    QOALiriCATIONl;    SILICTIOH     AHD    ArTIHDANCI    Ot    lUAI.    JUU>«9. 

penalty  for  falie  certificate  by   pbysician 1120 

far  refuul  of  infarmatian  to  commiiaioner 1121 

bribery  of  officer,  etc..  .  misdemeanor IISS 

■ccepianc*  or   bribe  a   miidemeuiar tl2S 

coacealment  of  alfet  to  take  bribe  a  mlademeanoT 1124 

faUe  swearinf  perjury   112S 

1.  QuatiSciiUam;  titmptieni;  txnuci. 

aualiiicaliona. 10S9,  lOTS 

rcaidcnt   defined 1080 

periona  exempt  from  lervicc lOttt 

proof  of  r«ht  to  eiemplion lOfS 

"f™mg   mlutar?  duty ''...'*.  ,™™*?r?!".^!?I*!'.*..'!t^.  ICO 

diacharge  for  aclual   lervlce 1061 

when  eicuied  after  actual  lervice IflM 

temporarity    eicuiing    from   attendance lOBS 

eauHt  for  which  juror  may  be  excuaed 10S6 

applying  to  be  excuaed  must  produce  notice  to  attend. . . .  lOST 

aenice  in  court  not  of  record  aa  euuae 1088 

cUimi  for  exemption  to  be  heard  by  commiasioiKr.   1000.  lOM 

powera  and  dutiea   1000 

lo  bear  and  deiermine  claim!  for  exemption 1090,  lOOt 

may  appoint  a»i«anta.  etc lOOl 

10  designate  assistants  to  attend  drawing ICOl 

and  aasKianta  may  admlnialer  oatfaa 1061 

public  ofl^ceri  to  aid 1002 

oiEce  and  rooma   1093 

to  lelect  trial  jurori,; IflOO 

accounti  of  comiiiis.'ionm' '.'.'/.'"""S^'.V.V/.V.W.'.'^V.  1118 

a  Jury  liiti:  irawing;  atlcndanct. 

jury  year    lOM 

.  lentfth  of  jury  lervicc  required lOM 


119a 


r«rr  «Md  Juror*  —  CODtlBaed. 

II.  QOAuriCATioirs;  ieliction.  >tC —  Orotinoed. 

S.  Jury  littt;  dtauint;  attmiaitti  —  Continued 
penaJtj  for  disotKdicocc  to  notice  to  testify 


urned  to  couo 

lulloti  to  t» 

■upplemenUl 

"ii.?""*.^'," 

rof  jurori 

rori  for  each 

to  attend  draw 

^'":™r^ 

of  drawing  (or 
on  .djoorned 

failure  of  oiGcer  to  appear. . 

d»y ■' 

driHini.for 

'«:'«n.i«i,.. 

of  t«o  or  more  parti 

ce  of  drawing  Co  jurora 

to  be  ilelivered   to  commii- 

Botiee  to  atlend  trial  term 1106 

■ervice  of  notice  to  attend  trial  term 1108 

commlMiono  to  make  return  of  notice  to  attend IIOS 

clerk  to  certify  to  aldermen  failure  to  perionaliy  i 

less  than  majority  of  panel 

•taeriff  not  entitled  to  feei  for  notifying  jnr 

than  majority  pffrionjlly  leived. . 
order  for  new  panel  during  term... 
dra*iB|  of  ne*  panel  ordered  dorin 


^ority  of  panel HOT 


.  1106 


report  of  conwratlon 


fine  for  non-attendance   

0.  Par  thtriFt  fury. 

bow  tclcMed. 

dhrUon  lato  panel)  

IIM 


INDBX. 
jBry  and  JBron  ^  Canllnaed. 

III.  Qualifications:  ssLECiroM 

corrupt  omiiiion  of  juror'a  name,   felony lUi* 

willful  nsBlect  by  eoinmi»slon*r  a  misdemeanor H™ 

refaial  of,  or  f»H<  informMion,  *  misdemeanor 1160 

f*lse  certifiuite   of  phyiician   a   misdememnoi -  1  m 

1.'  QualUkaliani;   tremptient. 

qualifiealions 1026,  1136 

enemptions   from   Krvice   1W7 

proof  of  right  lo  e.emplion 1128 

commiHioner  to  receive  evidence  of  eiemption 1182.  1190 

BNJUnds  for  encuaing  from  serrice 1130 

2.  Commitsienir  of  jurors. 

to  select  jnron   1132,  HE 

reriiion  of  jury  list*  under  iDperrinon  of  Jtutices 11C 

examination  of  jurors  u  to  qualificatioiiB 1133 

to  receive  feu  and  finci  for  benefit  of  county lUQ 

to  receive  evidence  o^  exemption 1136 

clerk  to  certify  attendance,  excuses,  finet,  etc.,   to  com- 
missioner  1131 

to  collect  fines   115S 

to  report  and  pay  over  money ^  1141 

3.  /"»7  litii;  iromnt:  atltndance. 

length  of  service  required IISS 

how  selected 113i 

■  liable  to  service 1131 


■elected    froin 


Sling  lilt.   . 
iupplemental 


supplemental  lisU 11* 

ballots  to  be  prepared  and  deposited  in  box 113B 

notice  to  officers  lo  attend  drawing 1140 


of   dra' 


lawm;;  from  second  box  wIkd  first  01 

anel   lo  be  transmitted  to  sheriff Iin 

1129,  nw 


days  foi  which  jurors  notified 

judEe  may  change  day  of  atiendance, . 


new  pane!  drawn  during  t 


sial  proceeding  before  county  judge 1150 

sttd  and  compelled  to  serve IIEI 


11D4 


IXDEX. 

Jmrr  and  Jari>rii  —  Caatlniipd. 

III.  QDALiriCATiOHii  SELiCTioH,  FTC—  Continued. 

4.  Impotiiien  and  tuforccnett  of  linei  —  C^niinued. 

bDird  for  rrmisiion  and  enfarceoicnl  of  fido 

powers  df  board   

return  of  unpiid  taet 

precept  to  levy  on  personal   property 

enforcing  return  of  precept   by  ™nunihsiooer 

execution   for  unpaid  fine 

diicbarie  of  lien  for  unpaid  5ae 

IV.  SriclAL  OB  snticK  ]d*t. 


drawing:  additional  jurors  Or  talesmen 

peremptory   challenses.   

diiqualification    of    clerk   or    commiasioner   of   jar 

party  applyinic  for  atruck  jury  to  pay  cxpcnaei,. 

V.  FoauoH  ju»y. 

copy  of  order  for,  to  be  delivered  to  iheritf 

mode  of  obtaining  

VI.   COLLICTIOH  or  fINia  acaimst  delinuuehts. 
See,  alao, 

la  to  New  York  counly.  »< 


aa  to  King)  countr,  mpro,  III.  4. 

aa  16  other  part)  of  the  atate.  i»pra,  I,  S. 

derk  to  iaaue  warrant  to  colled  to  ihcrift 2 

to  whom  warrant  iaauea  wben  delinquent  reiideB  ift  another 

county 2 

levy  of  execution  on  peraonal  property  under  warrant 2 

■rreil  of  delinquent  under  warrant 2 


proceeding!  to  compel 
chnk  of  ^n^o^make 

7n  iptcial  fncttdingl. 


fsiua^  of  new  warrant  on  return  of  first . . 
■    -      -  ;hedule  of  dna 


apecial  return  of  delinquenCT  and  fine 

collection  and  remitaion  of  fine  b;  county  clerk.. 

VII.  Tmai.  »v  jvsr.     See,  alio,  "  Tkial." 

feigned  i>9uea  aboliibed    

to  be  had  aa  prescribed  by  code 

what  iJJuei  are  triable  by.  . 


ury  may  b 
iainiea  of   f 


._       .  ..  ,_.,    Jt  of  right., 

ntinued  beyond  term 

iachirged  on  Sunday ._... 


(ird«T  for  trial  of  quealinas  of  fsci  ariiing  an  prohibition ....  2008 
samnurjF  procMdings  to  recover  |ioj«Mion  of  land 2!MT 


, r . ore  mrrogit*  to  k11  ro«hr 

to  pay  decedent')  debts 3S4T 

In  New  York  conntjr,  of  proceeding*  m  lurrogate'f  court  for 


in  tnsrine  causet  la  N.  V.  citx  court 31SS 

Vni.    FoiUATIDH    or  THI  JUiy  AT  TBI   IlIAL. 

dcrlu  lo  prepare  and  deporit  ballots 1163 

lo  Jraw  bitkita   Il« 

mode  of  drawing   1165 

Irawn    (foin  jury 1108 


■,.&..-, 


ob|l«Lon"for"re1aiion5hip    ...::..;.; lies 

ballots  drawn  depojiied  in  second  box 1151 

returned  to  first  box  when  jury  diachai^d 1188 

of  absent  and  excused  jarors  returned  to  fir^t  box IIO* 

second  jury  may  be  drawn  before  first  diacharged IITQ 

"box.  '  .    .™..r..,,.'!™...,".''!™..."T!'...™  1171,  11T2 

diaoualification  of  sberiif  to  summon  talesmen im 

notice  to  talesmen  and  return  tbereon 11T4 

fine  of  talesmen  for   non4ttendance. ..,....-.,,....-,.....  11T4 

ejtcepliniB  and   ebsllenge*  to  taleaaeii J1T4 

no  objection  llut  jurors  not  on  origintl  puid 1175 

peremptory  challengea. 117<l 

no  chal]en|[e  becaaie  oflicrr  drawing  puty  or  interested T17T 

because  officer  notifyina  party  or  interested llTt> 

not  dt«iualifird  because  lesidenl  or  taxpayer  of  municitulity.  1<TS> 


lyee  of  parly  luhjeol 
ngcs  tried  by  court  only 
>'  of  determinalion  of  chi 


party  subject  to  challeoge IISO 

-      -Wlenge ii"^ 


dischar^   on    failure  to   agree '. 

pl»intiff  cannot  aubmit  lo  nonsuit  after  ji 


general   and  special  verdict  defined 

when  general  or  apecisl  verdict  lo  be  rendered 

appeal    from  judgment  where  general  or  ipteiit  verdict 


1    iindfnf^  controls   general  verdict.. 

li'ii 


INOBX. 

Jnry  and  ilBrsrB — -  CoatI>B*d. 

IX.  Vekdici  — Conlinued. 

enlty  of  judgiMnt  on  vMiKet 1188 

mistake  in  namt  of  juror  tured  by  judgment  on  lerdiet.  «lc, .  781 

X,  Feu  *hd  coupemsatiom  or  jiitou. 

fees.   33i;i 

mileage j S3H 

nipervisora  may  make  allowance 3S14 

eittapay  upon  profrRCIed  trialj XtV' 

fees  in   special  proceedinsi 3SI6 

ofincompeteot.   2aXl 

sheriff's  feei   for   notifyinj; 3307 


irenire.  20B1 

in  action  btlween  two  towns  or  cities 'JS62 

delivery,  execation  and  return  of  venire 2S»S 

preparation  of  ballots   HOM 

drawing  jurors.  .        2885 

ne^^  venire.   '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  2897 

talesmen 3S9T 

jurors'   oath.    ZOON 

mode  of  hearing  cause 2900 

rendition  of  verdict  3007 

discharge  on  diiaRreement   .' 3008 

new   venire    on    disagreement SOOR 

imposition  and  collection  of  Rne  against  defauhera SOOS 

fees. ^ 332(1 

■■tlce  of  the  Pe>ee  anal  hta  Co«Ft. 

included  in  temi  "judge" 3343 

not  a  conn  of  r«ord 8 

removal  of  action  to  county  court  of  Kings 2884 

provisions  applicahle  to  Kochester  muoiciaal  court 8226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  BaooK- 

lYN    JUSTICU'     COIHTS." 

county  court  may  remit  tine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.     353 

applicBlion  of  general  nrovisions  of  code 3134 

tavern-keepers  aisqualilied.  • 2803 


when  lo  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city 2808 

court  not  to  be  held  in  room   where  traffic  in  liquor  author- 

iied 2868 

when  office  to  be  kept  open 3H1 

may  lake  oaths  and  affidavits. 842 

may  give  transcript  of  judgment  after  expiration  of  term 3023 

proceedings  before,  may  be  proved  by  justice's  oath 810 

to  make  return  on  appeal  after  e.piralion  of  term 3064 

transfer  of  action  on  exoiraiion  of  term 3100 

bccauie  justice  material    witness 3161 

iisr 


INDEX. 
Jastloe  of  the  Pe«ce  aBd   his  f?oart  —  ContlaBed. 

I.  Powuu  AND  DUTiu  —  Continued. 

coiti  upon  tranifer  of  *ction  to  another  joMke SUS 

nwvd  to  coniuUe  forbiddia 313S 

not  to  be  intereMed  in  liligacion.. 3137 

miidenieBnor  to  violate  proviaioai SI3S 

fortciturc  of  oSice  for  violatioQ  of  Itw 3138 

purchaK  of  cliim   or   interen  In   action   by  juitice   or    cob- 

■tabU  a  defence S130 

failure  to  pay  over  money  a  mitdemeanor 2153 

forfeitoreof  office  for  failure  to  pay  over  money 3153 

II.  Mandatis  or  jusiici. 

centra]  requiaitei.  31» 

conlainidg  Manka  are  void BUS 

constable  to  execDte  in  peraon. 315T 

sberilf  lo  exetute  in  cbk  of  it^tance. . .'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  3158 

III.  BOOES  AMD    *A*nU    OF    JUSTICE. 

docket  book 3140 

entriea  lo  be  made  in  docket  book 3140.  3141 

index  to  docket  book 3142 

papers  to   be  filed  and  preserved 3134.  3143 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  depolited  with  town  or  city  clerk..  3149 

compelling  deliver'v  of'  books'  or'jiapers  to'  toVn  'or  'cilV  'clerk'  3147 

'"ori^nal  ininute>''ir%^""'cop7- ...  .'.""t  •"*?'• . .'  ■'"°^.  • . .  . '     OW 

docket  book  and  certified  transcript  are  evidence  in  juticc's 

court ass 

IV.  PuHisBMiHT  or  CBiuiitAi.  coxnum. 

power  (0  punish  2870 

fine  and  commitment  2871 

offender  to  be  heard 2873 

warrant  to  bring  offender  before  court 2872 

record  of  conviction   2873 

requisites  of  commitment   2874 

fine  ID  be  paid  to  overseer  of  poor 2876 

V.  Ju.t, 


S^CTa!'e?^S'j'"^dkt?oS". .  .V.'.'.'.'. 

excluded  from  

ender  i  udginent  by  confessiot 


.   2Mt5 


I 

L 


of  summary  proceedings  to  disnowss 3234 

discontinuance  when  accounts  exceed  MOO 39E0 

ouiter  of,  on  answer  of  liile  (o  real  property 2861-3)08 


INDBX. 

Juatlee  of  tfe*  Pe««e  mm*  fcia  Oomrt  —  CmitlMvcd. 
VI.  Sdhhoh*. 
,  IctioD  conmeoud  b/  MTvice  of  it 

content!  nf  gumnioiu   

»hm  reiumable. 

wb«Ti  accompanied  hy  order 


I  of  » 


OD  Tsilroad  corporation   

doignacion  of  unknown  defcndaati. 


VII.  ArrtAUHci 

to  wait  a 
■ppointnit 

puSitiff  n 

constable 

VIII.  Ou)E*  or  A 


lian  ad  litem  for  infant  plaintiff.. 


It  ta  act  as  attorney  ■  ■ 


Loni  accompanied  by  grder 
It  appear  when  notified... 
a  be  kept  in  caltody 


:.   ATTACnWENT  DT  riopnTT. 

in  Jchal  actions  warrant  may  be  sranted.. 

affidavit  on  application   

ETOundi  for  i»uing 

forin  and  contents  .of  warrant 

plirntiifs  undenaking 


redelivery  to  defendant   .... 

bond  of  claimant  and  deiivery  tl 


'  INDEX. 
Jomtice  of  tke  r«aee  tm*  Ma  CstiPt  —  C*«tl«a*<. 

X.  Rei-levih. 

jurisdictian  of  BCtion   SS6I 

when  ictlon  may  be  brDugltt 2819 

affidavit  and  undertaklni  Z>» 

requisliion 2S21 

«.«utioQ  of  requi.iHim    ..; 2921 

cxccplion  by  defendant  to  aurelies  on  plilodS'i  UDdertaldiiB.  2SBt 

proceedings  by  defendant  to  reclHim  chattel 2929 

juotilication  of  auretiei   29SS 

to  whom  chattel  to  he  delivered ISI7 

penalty  for  wrong  delivery  of  cbatlel 3S1S 

executioa  on  iudBinent  for  delivery 13T3,  1731.  2S3i 

damages  for  injury  to  chattel 1122,  2>31 

verdict 1T26.  2»1 

final  judgment,   docketing,  etc 1T30.  2JS1 

isiuance  of  eiecutlon   .■ 3031 

action   oo  undertaking   lT>a-tT3S.  2081 

proceedioga  when  aumnona  not  pcraonally  aerved ZUl 

action  not  affected  by  failure  to  replevy SHI 


XI.    FuADINGa. 

when  iasue  to  be  ioined ttM 

iuue  to  be  joined  before  Bdjouraiiient  had VH 

pleadinga  enumerated ml 

complaint m 

mar  be  oral  or  written IM 

general  rule*. M 

KttJDg  forth  account Ml 

instrument  for  naymeut  of  mooer- 2H1 

bill  of  partkulara   3H! 

imnulerial  variance  to  be  disregarded SM 

amendments »M 

counterclaims. OH 

of  party  suing  or  sued  in  repreaentativa  capacity SM 

when  neglect  to  counterclaim  bara  action 3MT.  JM 


discontinuance  of  action  in  justiee'a  court jm 

in  what  court  new  action  may  be  brought :su 

effect  of  failure  to  give  andertalring SBS 

dismissal  when  question  of  title  raised  by  ptaintifT ZU 

pleadings  in  new  action    MB 

when  undertaking  before  juJtice  available 2S'iI 

3tni.  AeitiOHa  TO  »o»bclos»  mrnAnica'  lieks  hi.      See  "  PoamcLOt- 
uat;  "  "  Hechahtci'  LtEiis." 

XIV.  PaoeaEDiBca  roa  sdithii.c  aniuali  to  STa*r.     5««  "Siun" 

taoo 


INDEX. 

Jmitlee  of  (be  Peaee  «»«  hla  OobH  —  CoaUBBci. 

.XV.  Adjouxnuinii. 

by  iurtiet 2868 

OB  ippUcBtion  of  plunliff ZMO 

of  tt^efutant'  . - .  -  "  'J&il 

uodertaliiiis  on  Bpplication  by  defendant 2942 

'      witboDt  andennlaiif  when  defendant  in  custod/ 2903 

undertakiriE  for  diEcbarge  of  defendant  from  cuatod;  pend- 
ing adjouniinent. 2963 

diaditrBC  of  defendant  on  adjournment  by  plaintiff 2904 

lubtequent  adjoummenta  on  application  of  defendant 2905 

may  iinpo»  teimi  on  adjonrnment 2W» 

not.lo  exceed  ninety  dav..... 2968 


adjournni. 
XVI.  WlTHEslas. 


lubnna  m«; 


relating  to  lubpccnas  not  applicable 859 

f  isiue ^. 2068 

1   2970 

attachment  aninti  defauhins  wiuesa 29Tt 

execDtion  of  attachment   2072 

who  liable  for  fees  on  attachment 20T2 

tttecution  of  attachment  in  adjoining  county 20T3 

fine  for  refusal  to  attend  or  teatify 2flT4 

imposition  of  fine   2975 

minute  of  conviction  of  delinquent  witness 2976 

Spli^t''^n  of  line.'^'"delinqMn't''!rit^i^f ; !  ^  ! ! ! ! !  i !  ^ ! ! !  i  2»T8 

faulting  witnen  liable  in  dlDUgn 29T9 

oath. aono 

commitment  for  refulal  to  be  sworn 3001 

conteuti  of  warrant  of  commitment 3002 

irapriaonment  of  recusant  witnes*. 3002 

determination  of  competency  of  witneas 3016 

adjournment  on  issuing  attachment  for  witneaa 2»6T.  2068 

may  compel  production  of  books  by  order.. 86T-86» 


XVII.  COUUISSIOH    TO    TAU  TEtTIUONT. 

to  examine  witness  upon  interrogatories 2980 

orally 2961 

when  and  how  commission  granted 2982 

tdjournment  of  trial  pending  return 2083 

receipt  of  commission  and  return  by  justice '...'. 2985 

admitsibility  and  effect  of  deposition SMB 

powers  of  comniissionera  298T 

XVIII,  Juav  AND  jvxotLi.    See,  also,  "jD«r  akd  Juaoas." 

delivery  of  jury  list  to  justice 20B0 

■venire.  .  . 2981 

in  aciioo  betwun  two  towns,  etc 29B2 

peremptory  challenge!. 1176 

constable  to  beep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 3000 

rendition  of  verdict  3007 

diacharge  on  diaagreement 3008 

new  venire  on  diaagreemcol  of  jury 3008 

Impoaltion  and  collection  of  fine  against  detaulieta S009 

delivery,  exectilion  and  return  of  venire 2983 

preparation  of  ballots 3SM 

79  llWl 


.   :!097 
.-290^ 


INDEX. 

jBHtlcp  at  Ikp  Pcspfr  Kad  Un  (.'uart  —  Ci>BU>ard. 

XVIII.  JuKV  AKD  Jt»OK  — Conlinued. 


to  hear  proof.   . 

XIX.  T>i«L. 

plainuR  to  piovc  csw  on  defendant'i  default 29^<< 

justice  to  try  f»cU  it  jury  nol  demanded 2»»» 

demand  of  trial  by  jury awi 

jUTOn  to  hear  proofi SSW 

witneW  oath 3n«i 

commitment  of  reculant  witnesi 9001.  3UJS 

adjournment  for  recuuncy  of  witaeii Xna 

admisiibilily  of  ci  parte  affidavit 30tM 

delermiostisn  of  competency  of  witness Xfa 

constable  to  keep  jury  after  charge 3llM 

rendition  of  veidici .-BWT 

plaintiti  nerd  not  be  called  before  verdlci  received 3(KIT 

diKharge  of  jury  on  diMgreement.'. . . .  .* .'  30ii 

new  venire  on  d.iagreimenl  of  jury...^ SOM 

XX.  Ji 


plaintiff  to  prove  case  on  defendant's  di 
disSii^l,'wheii"iccounT'«c«dV»!So°" 


if  part  of  verdict  or  d 
ocketed  within  aixya 


not  affected  Ji  discharge  from  imprl 


entry  against  joint  debtor* 

judgment  against  joint  debtors, 
nacripl  of  judgment  against  joii 


aothentication  of  transcript  of  docket,  etc.,  of  jnilice  of  an 
oral  proof  of  proceedings  and  judgment  of  justice  of  peace  o: 


proof  of   jadgment  of  justice  of  another  s 


1.  By  conft!sion 


INDEX. 

J«Bti«c  of  tke  Peace  aX  kla  Coart  —  Csatlvacd. 

XXI.    ElECUTIDKL 

n  clockelcd  judamnii 3011-8019 


county  cl«k  to  i»ue  on  dockelcd  judaniMi 
on  judEmcnt  docketed  with  counijr  clerk 


en  judeiuent  for  moBcy-'  -.  - .-  ^-.  --  ^ 30l£6 

lenew^of. B02T 

exempt  properly 302M 

indorsement  of  levy a02M 

notice  of  sale  3029 

mode  of  leiy S03D 

of  ulc 3030 

return  by  conmble  3081 

may  be  luued  after  diKharge  from  impruonmcDI 3037 

iHuing  on  iudgnicnt  Cor  delivery  of  chattel «..  8038 

action  ag^inal  constable  for  failure  lo  return 3039 

consUble  nol  to  act  under,  after  return  day 3040 

action  aaainU  constable  for  money  collected. . ; 3041 

conslable  must  complete,  after  term  expires 8042 

alainst  person 8018 

on  iudgmeTil  for  money 3020 

arreil  and  impriaonment  under 3032 

limit  of" imprisonment '.'.'.'.  3033 

afndivil  iind  discharge 30M 

penalty  fur  wrongful  refusal  to  diK:liarge 3€SS 

affidavit  a  defence  for  action  to  escape S03Q 

discharge  not  lo  affcci  judgment 3031 

XXII.  Arruu. 

judgment  reviewable  only  by  appul 3044 

who  may  appeal  ' B04S 

to  what  court  appeal  to  betaken 3046 

when  and  how  taken 3049 

from  order  on  demand  for  possession  of  strays 8103 

from  final  order  on  proceedings  for  sale  of^  strays 8101 

service  of  notice  on  Justice 8047 

payment  of  costi  and  juslice^s  fee.  -..,....,.,.  ,^. ...  ^. .... .  804T 

service  of  notice  on  respondent 3048 

supplying  defects,  etc.,  in  perfecting  appeal B048 

undertaking  lo  suy  execution SOfiO 

filing  undertaking  when  justice  is  dead! .'!!  !i !! !!."!."!!!!! !  80S2 

jusdce's  return 3063 

demand  of  new   trial  as  of   right,  see  >../ra,   XXIII.  "  New 
TaiAL  ON  ArriAi." 

justice  lo  make  return  after  term  of  office 3064 

compelHng  further  return 8060 

determination  of  appeal  when  justice  unable  to  make  return. .  30.16 

when  error  in  fact  alleged  3007 

restitution  upon  reversal  3068 

•etting  oflf  costs  and  recovery 80Q» 

costs  Below  included  in  disbursements 30nO 

judgment-roll 3061 

stipulation  by  respondent  for  reversal 306S 

hearing.  3062 

dismissal  for  failure  to  prosecute 3062 

papers  on  appeal   30e:i 

judgment 80g 


proceedings 


appeal  from  judgment  by  dcfaiiU 3064 

■  "  •  ■  ifore  justice 8086 


INDEX. 

JailtFP  at  (k«  P«a««  ana   his  Con 

>ixni.  New  ikial  dm  >rFEAL. 

demind  tor  new  lri«l  >i  of  rifht. . . 

undertaking  required 

olfer  10  comproniie  before  return.. 

proceedings  in  appcils 


,_ ,.-omrte  lifter  return 3072 

amouDt  of  CDSli  on  8073 

XXIV.  Coaii. 

guardian  ad  Ulem  of  infant  plaintiff  liable  for ZMT 

of  infant  defendant  not  lUble  'or 2SW 

what  coM«  consist  of M7* 

'  «  to  prevailing  party 3DT4 

when  allowed  to  neither  pany n)<j 

an  demurrer .- 30IT 

on  iudgmenf  of  nonsuit 3013 

after  verdict  or  deciMon 31)14 

for  one  of  several  defendants »»» 

in  action  of  replevin  3073 

on  diacontinuance  on  answer  of  title  lo  real  property S*-'>4 

on  diimiesal  when  title  to  realty  pleaded  by  ptaintlfT. 2as6 

on  removal  of  action  to  connty  court  of  Kings  county 2»34 

on  transfer  of  action  to  another  justice 3I.'>2 

of  action  brought  on  diKoiiiiniiance  on  answer  of  title.' '.'.'.'.'.'.  3S35 

payment  of.  on  service  of  notice  of  apoeal 3047 

Httingofl  costs  and  recovery  on  determination  of  appeal 30e» 

Sra'ppeal'%hen"new  'trial 'ordt«d.".  *.'.™.™. . .  .**."  .*..,".'  aftffit 

to  whom  awarded  on  appeal SOM 

amount  limited SOT! 

of  costs  on  appeal 30«7 

on  new  trial  on  appeal 3071 

taxatloB. SOTS 

Increued.  In  action  founded  on  offidal  act 3079 

feci  on  aitacbmciit  of  defnultini  witness 2973 

recovery  of  cost*  wrongfully  collected MSI 

XXV.  Faas, 

special  provisions  for,  not  affected SSSO 

provisions  apply  to  civil  cases  only 3SSS 

fees  to  be  paid  before  services  rendered ■. .«« 

adverse  party  ir- 


advcrse  party  may  paj 
of  justice.  generaHy  . 


on  sale  of  animals  found  straylnt;! '.'.'.'.'.'.'.'.'.'.'.'. 

at  constables. 

constable's  alfidavit  upon  claim  for  travel  fee*. . 

JaaHcr'H  Coart  of  Tpot- 

See  "  Troy.  Justici's  Coukt  or  thb  Cit»  of," 
JnrttApatton. 


KIbkh  Conn  It. 

special  proceeding  begun  before  one  judge  may  be  eonttntwd  be- 


[^ 


iao4 


jail  libei 

enographers  of  supreme 


designation  of  deputies  to  act  for  deik  o 
clerk*  to  judges  of  cou' 


proof  of  exemption  . 
fltenognpher  for  sui 


Hnoval  of  Klion  from  justice's  to  count 
»■  of  conauMes  and  depntjr  sherilfi  for  i 


plAce  of  trial  of  actions  for  penalties  for  offencei 
Lmndlord  and  Tenant.    - 

relation  piesunwd  lo  continue  for  twenty  years. . 

action  of  ejectment  for  non-payment  of  re-t 

stay  on  payment  of  arrears 


ly  warrant  to   dispoaaesa 

Z 

eel,  stays  also  dilposseas 


Land  OlBce,  Cmnmlaiilaaei 


ejecdpeat  for  non-payment  of  rent,  see  "  Eicctuihti  "  "  Lakp- 
Lo»D  AND  Tenant/' 

narrant  to  dispossess  tenant  cancels  term  of 2253 

action  for  accrued  rent  not  aflecled  by  warrant  lo  dispossess.  , .  2253 


rmed  assets  in  hands  of  executors^ 


impetent  person  ti 
i.ilani  or  imcompetent  pi 


decree  for  piyment  on  pivinj  seeurltj. , 

cm  final  accounting  

pi/Dient  of  legacy  of  infunt 


7717 

payment  lo  county  treasurer  afier  two  years 

™1 

See.   alio,   "  Dicidekts'   EtTATu;  "    "  EiacuToaa  ahd    Ab- 

HIHlSTUlVUl"    ■'  LtOAClEi." 

creJiior'a  action  against,   lee  "  Otioiioai'    AciioNa;  "    "  Dicx 

DEHT's  Estate,." 

neculion  against  property  in  hands  of 

i3n 

issuance  of  eiecutinn  by  leave  againl'l  decedent's  |iiU|iMlj 

action  by  legatee  against  executor  for  legacy 1819. 

is: 

members  disqualified  as  trial  jurors  during  session... 

not  compelled  to  act  as  justice  of  the  peaee 

no  fee  to  be  charged  for  adminlitering  ofRcial  oath. . 


Iicdtlnaacr. 

of  issue  of  marriage  annaltcd  beeausc  former  husband  or  wife 

living     1 7-IS 

because  irarlies  under  age  I~49 

of  issue  not  affected  by  divorce  of  husband 1?^ 

of  whole  issue  presumed  in  aflion  for  divorce  against  vrife. . . ,    I7H0 
□f  child  born  after  offence  charged  may  be  tried  in  anion  of 

divorce  against  wife ITHO 

divorce   of  wife  not  to  affect  legitimacy  of  child  born  before 

offence  charged ITOD 

when  illegiiimale  chUdren  to  inherit  personalty 2732 


.  2914 
.  2610 
.  2473 


authority  until  reversal  or  revocatioi 


i^  be  refused  fc 


ineialio:.  of  right'^SInli^i^e"' 


;sons  entitled  U 


INDEX. 
Iicttcni  of  AdMlnlatrBtlOB  —  CoBttMBCd. 


•Pljointmeni   of  adraini»lt»tor  on  applicalioD  of  party  to  »e- 
prioritf  imoa;  diiFcreat  ietun 


II.  Pbtitioh,  citation 
petition  tot  letter! 


be  snnted  wilbout  citMion  until  jurii^ionil   SacU  ^ 

ena  to  testify  lo  juriidictional  facta  on  pethion 

«  grantinjt  when  no  eitatloti  neceaaatr 


citation  lo  non-resident* 

when  intesute  left  — 
dcc.m  pn  return  of  ciuEion. 

luipcnaion  of,  by 

III.  Oath  aho  (ohd  of 


'1  pending  am)ea]  from  decree  franiing.  3SS3 
il  from  decree  iranling Z5S2 


0  be  filed  before  letters  tuued SSM 

DBin  oi  aaminiacraior MM 

bond  of  administrator 2664 

depoiit  of  lecuritiea  to  reduce  penally  of  *band! !!  I! !!"!!!! !  2SSfi 

application  by  lureties  to  be  releaud  from  bond SIS,  3800 

revocation  oMetters  foa  failure  lo  give  new  bond 612,  2801 

Tdease  of  old  sureties  on  giving  new  bond SOOI 

:iuretiea  liable  for  money  received  by  adminislialor  in  anotber 

cMpacily 25n«i 

application  for  new  bond  of  new  sureties 2SB7 

Older  requiring  new  bond  lo  be  given 2BB8 

ution  on  oflinal  bond  when  no  successor  is  appointed 2000 

IV.    To    COUNTY  TIEABUIEI    OH    FUILIC    ADMINISTUktOt. 

when  rounty  treasurer  to  be  ti  oMcio  public  administrator,  ..  iSM 

powers  of  county  treasurer 2600 

county  ii-eoiiirer  may  sue  in  name  of  office  without  other  aa- 

tbority. 2668 

order  authoriiltig  county  treasurer  to  seiie  effects  in  danger  of 


issuance  of  temporary  letters 2668 

noUce  of  issuance  of  temporary  letters 2666 

Iratlon  to  county  treasurer 2866 

issuanc:  of  letters  of  full  administration  to  county  treasurer.  2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded 2667 

iwwers  and  proceedings  of  county  treasurer  as  administrator.  268H 

paytnent  by  county  treasurer  into  slate  treasury 2688 

wher,  to  limie  lo  public  administrator  for  Kings  county 2660 

:>rovlsions  apply  to  colletlors   and  special  administrators   ap- 
pointed before  enactment   BeSS 

r.nniBtnent  of  tempoTary  administrator  not  stayed  by  appeal.  2S8S 

when  temporary  administration  lo  be  granted 2610 

'  (b  be  granted  pending  application  for  modified  security  only 

on  petition  of  next  of  kin 2eM 

petition  and  procedure , 2B70 

Botke  of  applicatiOD  for 2^0 

tSOT 


INDEX. 
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V.  TEHroRAii  uTius  —  Continued. 

poi-cn  of  lemponTv  idministntor 38T9 

■dyertisement  for  claims   3«> 

piymenl  of  debO SClt 

powers  of  leinporarj  idmuiinntor  as  (a  real  prapcrnr 2873 

of  absentee. 2078 

temporary  adminiitrator  of  absentee  may  provide  for  famity.  SSTT 

deposit  of  moncyi  by  temporirjr  BdministratBr SPTg 

attachmeDt  f «  ftilure  to  deposit  moDeys - .  -  ^ .  - . .  - ,  ztfTTB 

moneys  deposited  to  be  witbdrswn  only  on  order  of  siurocate.  2880 

service  of  noticei 3KI 

reckoning  of  time  for  or  uainit  estate StlS 

revocation  on   rettini  of  uientce  or  person  supposed   to  be 

dead 2fl8S 


issuance  on  judgment  establisbing  will 1883,  IMt 

when  and  10  whom  granted SU3 

rcnuncUtion  or  exclusion  of  persons  havin(  prior  right 3644 

amount  of  bond '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  MO 

rights,  pDwera  and  duties  of  adnii[|istrator 2tll 

VII.   ABCILULir   liTTDS. 

aulhenti cation  of  foreign  letters  for  use  in  tbia  elate ZTW 


ancillary  adtniBittntors  must  transmit  assets ZTon 

order  for  payment  of  debts ■■■.■■. W 

Vlir,  Retocatiob. 

for  failure  lo  giTe  new  bond 812,  260»,  5801 

for  disobedience  lo  order  to  sccount 2717 

on  siibsequeni  probate  of  will 3«gt 

grounds  of,  for  disqualiGcalion,  misconduct,  etc 288> 


Hon  by  administrator  to  revoke. 

rokea  without  cf 

"vokedV 

lent  of  cuccesior  . . 


ithout  citation.. 

nistralors  may  act  where  letters  of  one  re- 

Mreewor'  \  "'.'.'.]'.'.  WWW'MW'.'.'.'.W'.  I  3006.  21 


and  special  proceeding. . 

decree  revoking  not  stayed  by  ai 
liabilit  "to  mak'e"ref(1"tinn  'on"r< 


INOBX. 
Xiettera  of  OnardlakaUy. 

See  "  GuAUtAMI." 

letter*  FatcBt. 

limititioD  of  action  bj  perMn  clalndng  under. . 
■etioa  by  iilornejf-ffenertil  to  vacate  or  annul. 


triable  of  risbt  by  jury. 
■    ■  roll  to  b 


of  people 19M 


copT  Judgmenl-rolt  to  be  filed 19SB 

-     '■    '      ent  to  be  filed  with  county  derli IMO 


Iiettera  RoratDF} 


iiiten»c>tories  andietiire  of  d^Hnilioi 


Iiettera  TeBtancntarr. 

(or  letter*  of  adndoiatratioB  with  will  anDexed,  Ke   "  Lartus 


proTinone  ■pplieaUe  Ibouih  letten  inued  before  cfuctmenl. . . .  SeiO 

juriidJcliDO  of  inrrogate  to  frant  and  revoke 24T2    . 

exdoiive  jnriwilction  of  aorrocate'*  court 24TS 

I.    To  WHOU    TO  ISSUE. 

perioas  incompetent  to  xrve  as  executors S012 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters 361S 

executors  not  named  in  letters  not  to  act 8613 

Issuing  to  persons  named  upon  fluitifying 2636 

renunciation  by  tKccutor 29S» 

retraction  of  renunciation 263» 

aeleclion  of  executor  under  power SOW 

aclusion  of  executor  falling  lo  qualify  or  renounce 2042 

priority  among  different  Iciieri 2592 

reckoning  of  iime  upon  successive  letters 2583 

BDpplemenlary  Ictleis  may  issue  on  removal  of  disability....  2613 

It.  Issuance;  oijEmoHS. 

when  to  issue   2836 

to  persons  named  upon  continRncy 2836 

iaiuance  on  judgment  esubllshing  wdl I£e3.  1684 

must  be  in  name  of  people 2590 

bow  tested  and  sealed   21190 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2.'>S1 

bearing  of  objectionB   203T 

bond  of  executor  upon  objection  to  issuance  of  letters 2tt3K 

objection  to  person  selected  under  power -.-.---.......  2841 

suspension  of,  by  appeal  from  decree  granting 2S82 

powers  of  executors  pending  appeal  from  decree  granting 2SS2 

oatb  of  executor  to  be  Sled  before  leMers  Issue 2594 

deposit  of  securities  to  redoee  penalty  of  bond,. 2595 


order  requirl 


requiring  new  bond  to  be  given 2BB7 

•ppllcation  by  soreties  to  he  released  from  bond 812,  2600 

-on  for  failure  to  give  new  bond 812,  2500,  2601 

if  old  sureties  on  giving  new  bond 0MI1 

r  m»  sue  an  oAiclal  bond  on  revocation  of  Iett*(. ..  2606 
o  official  bond  when  bo  successor  is  appointed 360B 


INDEX. 

Iietterm    TeBtBBeBt>r>'— Cvntlamm 

IV,   AllClLLAir   LITTIM. 

autfaenttcation  of  forcipi  liners  for 
•nbtn  to  iuuc  on  foreign  will 


ier  for  payment  of  debt! .  ■ 


>r  payment  of  del 
and  dudei  of  inci 

V.  Rkvocatioh, 

for  failure  of  executor  lo  give  new  bond 8)3.  WOO,  3»>1 

for  disobedience  lo  order  to  account K^ 

on  revocation  of  probate  of  will 2KN 

Sroupdi  of,  for  duqtwliScatiaa.  nuKgnduct,  etc 2e>C 


teitamentary  lru)t*  not  aScctcd 

application  by  executor  for  retocalion. . 


■  upon  applicai 


-.-y  require  accountini  I^  executor 'MB 

d  by  appeal   25* 


nargln  of  record 2 

ecuiars  ceuc  on  revocation 3 

ccutoi-B  may  act  wbete  letten  o(  one  revoked . .  3 

3f  auCHssor    2805,  * 

'  compel  predecesaor  to  account  3 

intinue  action)  and  special  proceedlofa a 

lake  reatltution  on  revocation  because  auppoaed 
I'lOg  or  later  will  dticovered 2 


Ubcl. 

included  in  (eno  "personal  Injury" i 

limitation  of  action    

Joinder  ^f  causes  of  acdon  for 

pleading:  application  of  defamatory  words.................... 

plea   n   justificstion   does  not  bar  evidence  of  mitltatinE    cir- 

fair  newspaper  report  of  public  proceedinga  not  libelou*.  1901,  1 

costs  when  recovery  is  less  than  ISO J 

excepted  from  jurisdiction  of  justice's  coart. ._,.,..,  3 

of   Albany  city  court 3 

of  Trojr  Juatice*;  court ! 


Iilbrarlen. 


judicial  auperviakm . , 
1  to  dissolve  corpgrati 
n  by  people  t ' 


excepted   from  provisions  for  voluntary  diasoluC 

lions 

appointment  of  librarian  for  appellate  divia»B.. 

of  Innkeepers  may  be  ordered  lo  be  deatroj^., 

laio 


{«recli»ure  of  mcdunica'  limi  on  ml  praperty.  s«  "  Fou- 
cLosusi;  "  ■' MmcHAnio'  LiiHi." 

of  cbattd  lictu,  kc  "  Fouclouiki."    ■ 

ef  nionetga,  kc  "  Foibci/»uie." 
proncdingi  to  entorct  licna  on  vcueli.  tee  "  Vmxu." 

''lienor"  defined ft 

Staor  included  in  term  "  owner  "  in  condemnation  Uw 3 

of  (ttomey  on  ciuie  of  action  for  aervicei 

not  iff ecled  by  clie»C>  wlllenent 

effect  of  tiling  notice  of  pendency  of  action 1 

action   10  eMabliih.   etc..   triable   in   county  where  property 

crediM 


^red  by  lale  on  foreclov 

St  be  italcd  at  time  of  judicial  ule  of  real  proDerly 1978 

a,  etc,  to  be  paid  from  proceeds  of  judicial  >ale lOTl 


□  penonaJ  property,  i 


n  laauiog  of  execntlon. 


a  xeat  property,  judgment  not  a  iier 
not,  until  judgment- roll  filed.. 
of  judgment  of  court  of  clalmi 
of  final  judgment  in  replevin . . 


f  juatiM 
of  ordi 


judgrnent  entered  after  dealb  of  party  not  a  lien 1210 

innea  7or  ten  yeara  only  after  docketing 1251 

^  of  stay  not  included  in  ten  yeara'  period 12SS 

l9  after-acnuired  property 

lired  by  levy  atter^  ten  years 

when  against  party  by  fictitious  name  

ndmenl  of  judgment  against  party  by  fictitious  name 


Ti." 


ink! 


order  suspending  lien  of  Judgment  on  appeal i2r>6 

in  conniiea  wbcre  tianacript  filed! '.'.'.','.]'.'.'.'.'.'.'.'.'.'.'.'.'.  12r^ 

canccllsiion   on   dling  of  satisfaction-piece .'.'.'.".'.'  12(10 

not  affected  by  cancellation   of  judgment   after  discharge   in 

doe«  not  attach  to  real   property  acquired   after  discharge  in 

bankruptcy  1208 

after  reversal  or  modification  and  pending  appeal  li 


a  half  years  after  letters 
^alue  of'iion 


-  1321 


dividual   debt  of  hdr, 
1b  creditor's  action  not 


;r  $1,000 

lUlion 

■rve  lien  of  original  judgment  to 

It  a  lien' on  decedent's  realty,  unleas,  _ 

action  on  ttaUJ  not  aliened  over 

Hen  on   realty  aliened  before  no 


M  affected  by  order  exempting  insolvent  f 

pilsonmenC 

Ull 
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UcHB  —  COBtlBBcd> 

ni.    A»    *I»«CIID    «Y    rAJLTITION. 

Hcnon  naj  be  made  pirtiFa  In  turtWon 1939.  IMl 

reference  to  inquire  *»  lo  nnilioD ISSl 

pubKcBlion  of  notice  to  prove    liens ISC 

direction  (or  nle  free  (ram  lien  of  ttebti  of  decedent IS^ 

CD   utuil    pirtition,    lien   on   nndiTided    sbare    tttaches    only 

ptjnnent  Into  court  lo  aatiafr  lieni  on  tliarei  of  pro|)en)-  »ld.  1!nx 
«pplic»tion  by  lienor  for  monej-     "^  "-- '  '"" 


ui*l   judgment  confirraing   nle   bars   llnui  not   proved    after 


of  Imdi  sold.  ISOl.  IK-I 


IV.    A.  A»FECin>  Br  iCTIOB    TO*    DOW«. 

inferior  liens  itUcb  to  residue  on  idmeuurement 1«S 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross.  ■  .  .    Id 
property  naj  be  aold  free  from  or  lubject  to  liens 16Q 

Ufe  BstBten. 

Sec,  also,  "  Lira  Tbhakt." 

division  In  partition  wben  life  estate  e»>ts  in  undivided  shkiv.  15B3 
inveelRient  of  proceeds  of  land  sold  in  partition  paid  into  court 

fnr  benefit  of  lite  tenant ISfS 

action  for  vraste  against  tenant  for  life IBM 

forfeiture  of,  for  malicious  waste I«i5 

life  lenanl  holding  over  liable  for  full  profits ISfrt 

sale  of  life  ctlate  of  infant  or  incompetent  for  gross  sum-  -  -  -  -  ^  2303 

Life  Teaaat. 

Prociedihgs  to  Discovn  diaib. 


.   23M 


habeas  corpus  lo  produce  life  tenant • 2307 

report  of  referie_ 2SM 

cosH  on  dismissal  of  pelitlon '.'.'.'.  ZWtt 

deemed  dead  if  not  produced  and  existence  not  proved 2Sin 

order  to  lei  pelitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  sUte 2S1I 

dismissal  for  failure  of  petitioner  to  tatie  out  commission £tl] 

open  commission  may  issue  without  interrogatories rtl" 

relurn  of  commission    231! 

petiiioner  to  jrive  notice  of  execution  of  commission 23IS 

powers  of  corami-sioner  1 !"!'.!!!!!!  ^ !  ^U 

'life  tenant  must  be  produced  before  conimia^oner MU 

takinx  of  testimony  befnre  commissioner 23)4 

proceedings  on  return  of  commialion 23in 

costs  of  proceeding   2S18 

restoration  of  property  on  proof  of  existence  of  life  tenant.  .  2(17 

action  by  person  evicted  for  rents  and  profits 2SI8 

order  presumptive  evidence  only  in  ejectment 3S1B 

1212 


INDEX. 

LlBltatlona  of  Action*. 

cue*  ioelDdcd  wiihia  ihc  nalulc   414 

(pecial  procHdrngs  included  witbin  the  lUtule 414 

stale  subject  ta  tame  LiioiUliona  ai  private  pcr»ni   886 

iglin"  non-rcsideni  on  demund  barred  at  domicile   SSO 

cauie  nf  action  arising  in  anolher  stale   flSOa 

bank  notes  and  bill.,  etc.,  used  as  money  excepted   303 

cauae  of  action  barred  by  statute  cannot  be  used  as  defence  or 

eountcrclaini   3D7 

presumplion  of  aatisfaclion  of  judgment    376 

must    be   pleaded    41S 

pleading  presumption  of  payment  of  jadgmenl   878 

b»  grantee  of  atale 3SS 

after  annulling  patent  or  grant S6i 

leiiin  within  twenty  years  necessary 36fi,  368 

within  twenty  years,  action   for  dower 11(96 

witbin  one  year,  ejectment  for  encroaching  will I4D0 

entry  eflectual  only  when  action  begun  within  one  year 301 

poswaiion  presumed  from  legal  tiire 36S 

occupation  presumed  to  be  under  legal  title 36S 

■dverte  possession  under  written  {oatiument  or  judgment 380 

wbat  constitutes. 370 

advene  pOMeision  not  founded  on  mitten  inslrainent 371 

wfiat  conililutes. 372 

relation  of  landlord  and  tenant  presumed  lo  continue 373 

right  of  poiseuion  not  affected  by  descent  ci 
dlHtHliUei  '         ■'  ..---■ 


■  from  infancy,  inunity  and  imptiM 


1.  (Ct'Inin  ItecHly  yean. 

waled  Instruments 

to  T^ecm  from  mortgage., 
on  judgment  of  court  ofrec 

S.  Wilhin  I 


a  not  otherwise  proTlded  tor 388 

ite  to  recover  public  fund* 1S79 

Hlinn  auonlementaty  to  execution 3439 

»te   or   modify   decree    of   probata   of 


S.  (fiffcin  icvt*  ynri. 

application  for  leave  to  defend  after  judgnent  by  di 
on  aervtce  by  pubUeatttm 

4.  WUhit,  iLr  yiori. 

simple  contracts. 

to  recover   chattel    

for  fraud 

lo  eslabliah  will   


idgment  of  court  not  of  record.. 
Kketlng  tram 


icript  of  judgment  of  justice'i  court 3017 

8.  Wtthin  Kv,  ynrt. 

to  annul  marriage 1703 

divorce,  17M 

«.  Wilhin  f«tr  ynri. 

action    nnder     nnproved    will    against    pnrdiaaer    from 

heir. aisa,  am 


INDEX. 

Llmltatlaaa  of  AcUobb —  CantlBoed. 

7.  HlthU  thrie  yean:, 

astinit  eiecuto",   etc..   to  tecova  rli»tlel 3B1 

I                             for  Uking  or  d«taininjf  pcrton*!  propcrtir 3SS 

for  personal  injuty  rfsuUinj  from  negligeoee SSI 

for  pcnullj'  lo  pcison  aggnived 3ffl 

and  moneyed  corpDrsticni  ,-....-^---^^----..---  --.-  3M 

proeeedlngi  to  set!  real  propertjr  lo  psy  decedent's  debts.  STSj 
&  Within  two  yean. 

for  causing  destb  by  RcgligeDM JSOI 

far  damages   for  encroMhing  vtll ItM 

assault  and  battery   iW 

false  imprisonment,  ■    -  -. ^M 

fcrfdturea  to  sute   SM 

libel 3»l 

malicious  prosecution.  <   ..........^^^.^.. ....... ......  9SA 

malpractice. 3S4 

raWes  to  the  state 384 
,   state  for  penaltj'  recoverable  bjr  atijr  person  wbo  may 


to  revoke  probate  of  will 26SAa 

motion  to  vacate  judgment  for  error  in  fact 1290 

ft.  JVilkm  ant  year. 

ejectment   for  encroaching  wall 14S8 

for  seiiure  of  strays 3107 

penalty  recoverable  by  any  person  wbo  may  sue. ...-.--  8ST 

a^inst  sheriff  for  oMeial  act  or  omission ~ . .  39* 

against  ofGcers  other  than  sheriff,  etc..  (or  escape 38$ 

application  to  surrogate  ID  revoke  probate  of  will 3648 

motion  to  vacate  judgment  for  irregularity 1382 

10.  Within  tix  mo«lhs. 

on  cMta  rejected  by  executor  or  adminiatritor 1822 

11.  Within  four  monilu. 

relief  by  certiorari  to  review  determination ZUS 

12.  Within  thru  monlht. 

by  claiinaiit  for  taking  chattel  in  replevin 1710 

III.    DISjMILITIU. 

must  exist  'when  right  of  action  iccruea 408 

several,  no  limitation  until  all  removed 40S 

of  aliens   during  war OM 

of  next  of  kin, legatees  and  creditors 3SS 

by  infancy,  insanity  »nd  imprisonment  for  crime 396 

In  action  to  revolie  probate  of  will 2663i 

In  action  agiinst  purchaser  from  beir.  or  devisee  under  un- 
proved wTl! 2(128 

po  application  for  certiorari  to  review  determination 212B 

in  action   for   dower lEBS 

on  motiona  lo  vacate  judgments  for  Irregularity  or  enor  in 

f»^ 13M 

1S14 


INDEX. 

ttttl«i>ii  of  Acttnaa  —  CoKtianed. 

partial  paymcDt  avgids  prrBumplion  of  psfnient  of  judgment.     376 

(voldins  eJiect  of  rclurn  of  excculinn  putlgr  Mlialied ST7 

■cknuwlcdgment  or  new  promise  to  b«  ir  — '■" —  *"' 

o(  action   JOT  dover  by  «Titi«t  adminvli    „ 
when   adroieiion  af  executor,  etc..  doca  not  prevent  r< 
a§;aiii^1  proceeding  to  sell  decedent'a  real  propcrtr. . 
by  actinn  against  unincorporated  ■ '-•' — 


concealment  within  atate ..............-..'..  ■  401 

period  occupied  by  action  to  recdver  property  of  decedent. . . .  403 

lor  futile  nibmluion  to  arbitration 4U 

slay  by  Injunellon  or  other  order  eaccpted 406 

canie  of  action  pluded  »  defence,  etc,  in  diMontlBiied  ac- 

tban  by  jndnnent  on  merila. .  106 

,.  ,.   ,-_„_- «5 

of  executor,  etc.,  againM  esUte 2T31 


judgment 

period!  <□  be  computed  from  accruing  of  ri|ht  to  relief... 

when  demand  essential  to  cause  of  action 

coiDputation    when    defendant    without   Mate  on    accniuig 

actions  by  executori,  etc.,  to  recorer  perKoal  property. . . 

'  when  cauae  accniea  on  current  account 

on  covenmi  of  leiiin  or  againM  incambrancea 

by  legatee  atainst  cEeeutor  for  lency 

by  principal  against  agent,  for  mtscaitditd 

VI.    Con  HI 

court  cannot  extend  tit 

attempt  to  commence  c 
requisites  of  attempt  ti 

tervice    of    nmmoni    by   publication    after   attempt    t 


..   2S1T 

not  to  be  wid  in  court-bouse  during  ^ttings 33 

punishment  for  illegal  sale  in  court-Bonae 33 

not  to  be  sold  or  uaed  in  jail* 1^ 

permil   lo  u«  liquors  in 129 

justice's  court  not  lo  be  held   in  room  where  traffic  in  liquor 


Ua  ppii<eiM. 

See  "  KoTica  or  Fihcikct  or  AcnoH." 

UT-lBKBtsa  CovDty. 

•tenographer   for   county    court 

LokK  CoBtpaKlea. 

excepted   from  provision   tor  voluntary  diaaolntioti . . 


JNDBX. 
IioBK  Taland  CItr>  Cltr  Coart  ot> 

I>oat  DocamentB.' 

supph^ins  lo(i  papcn  aad  pletidina*- ' 
proof    of    losa    and    conKnla    of    iai 

money  on  entry  of  iudgmcnl  by  detaiui 

action  to  c«UhlitIi  loat  wUl 

evidence  required  Co  eciablisli  loit  or  deMrojed  will. 

indnnnily  to  be  given  on  judgmi 


iver  on.  lott  bill  or  note  without 

iiy 191S 

It  deslroyed  will aOH 

'  cuMody  of  perion  ind  care  of  property H^St 

"COHHITTH   0>    PIMON    AND    PaomtV    OF    Ik- 

igs  to  kIU  mortgage  or  leaw  real  property,  see 


r  right  of 2X11 

oruet  an  »ppiirarion 23fil 

[.  Suvm  of;  «ffiii>«mcb. 


:ia]  guardian  od  li 


II 

LiUITATtOKl  O 

disabUily  by 
application 

SuriKVEKIHO 
IKGS. 

r'.:c:v 

leitimony  on 

reSliSfifg^e' 
revocation  o 
proceed! nus 

lunacy  grou 
action  by  re 
action   by  n 

3TS.    3M 

'^n^T^^TTti^^^i  'hi  d^faiidi: 

1527 

action  lo  determine  claim  to  real  property. 

-ws 

III 

n  10  arbitration 

probate  of  ner»on  since  become  inune  admi 

"'■"■•w, 

IV. 

«utors,  etc.,  may  act.  if  one  become)  Inn 
letters  of  sole  executor,  etc.,  for  insanity 
n  appeal  from  justice  who  become*  inune 

IKDBZ. 

IiVBatloB  —  CoBtlned. 

wben   mainUinablc SS40 

who  DiBjr  malowin  23*fl 

coramiitce  mi;  b«  directed  to  execute  coDTtTUwe 3847 

VI.  Paxtitioh  ly  uheeuemt. 

application  by  coinmittK  tor  antlKiritjF 1S90 


■utboritT  to  cDinaiittci  to  cxecnte  rdeues 1S92 

^ect  of  rdeaKs   ISOS 

H. 
K>ll. 

Mrvice  of  aumnioiu  by 480,     440 

on  attorney  residing  in  anoiber  Oate 60 

double  time  wben  paper  Kived  on  atloniey  by  miil TBB 

time  for  Hrvice  of  notice  at  trial  by 708 

deposit  of  papen  in  branch  post-office  in  New  Vork  city 801 

return  of  deposition  by OOT 

MallfjlooB  PraseentlDa. 

included   in   term  "  perconal  injury" 3S48 

eosta  when  rtcoveij  \i\im\im'iio'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  S32S 
except«i  from  ju™dHrtion^ofj«n«  a  Mutt. ...... ....^  ^ 

of  Albany   city  court 32ZB 

MalpnietloF. 


for  general  pioTiaiana,  aee  "  WaiT»." 

when  granted  al  special  term S068 

St  tern  of  appellate  diTinon 200A 

return  to  flrsl  writ 20T3 

failure  to  make  return  puniihable  at  contempt 2073 

oral  pleadinga  abolished   20S0 

general  rules  relating  to  pleadings  applicable 2080 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by   leave  of  court 2080 

cannot  be  stricken  out  as  sham 2080 

copy  writ  or  return  not  required  to  be  serred  on  attorney..  2080 

alteroarite  or  peremptory    2087 

how  granted 2067 

mode  of  service 2071 

on  corporation '.'.'.'.'.'.'.'.'.'.'.'.'.',','.'.'.'.'.'.'.'.'.'.'.'.'.'.'.!;  2071 

on  board  or  body  other  than  corporation 2071 

where  returnable.  2072 

notion  to  set  aside  writ 2Q7B 

TT  lair 


INDBX. 

l«Biaa  —  C*atlnned. 

Althhative  trail  —  Coatinued. 

form  of  BJlcntionj   ZT^S 

joinder  of  Encvincei  ^ BBTfl 

demurrer  to  writ  2073 

groundj  of  demurrer   a<7l( 

demurrer  to.  part  and  rctom  to  pan 2>Til 

how  return  made  2074 

form  of  dcniata  and  sllegationa  in  return SOTT 

defences  in  return  to  be  separately  slated  and  nomljered. . .,  2077 

further  return  cannot  be  compelled 2078 

demurrer  to  return   2078 

service  of  notice  of  filing  return  or  demurrer Snffl 

after  issue  joined,  proceedings  are  *arae  as  in  lelion SWC 

when  .issue  of  fact  arises SU79 

iasnei  of  fact  triable  bjr  jury 2C63 

where  iiiue  of  fact  triable 2»1 

from  appellate  division,  where  issue  of  fact  triable HOW 

where  issue  of  Uh  triable Z<iKi 

rendition  of  verdict,  decision,  etc anB 

final  order  may  be  enlered  and  docketed  as  judgment 2i*E 

judgment.roU  on  final  order 2082 

final   order   in    favor   of  people   or  relator  must  award   pcr- 


•tay  of  proceedings;  how  made 2081 

appeal  from  final  order  2087 

stay  of  execution  pending  appeal 2067 

Piuurroiy  wiit. 

when  issued  in  first  insUnce 3070 

notice  of  application    2070 

service  of  notice  of  application  on  boards  of  three  or  more. .  SVTO 

where  peremptory  writ  returnable aOH 

motion  10  set  aside  or  quash  writ 20TS 

service.  20T5 

how  return  made  to  peremptory  writ 2074 

to  issue  on  final  order  on  dternative  writ 20«; 


stay  of  proceedings  

extension  of  time  to  make  r^m  or  do  other  act 
fine  for  disobedience  by  pubRc  oificer  or  board.. 


iCa;  of  executioD  pend^g  appeal 3067 

Maadate. 

deSaed 3S1S 

requisition  in  replevin  deemed  mandate 14M 

of  surrogate's  eourt;  how  eiecuied  and  returnable BSIB 

of  justice  of  peace;   requisites SI35 

blank,  prohibited 3]35 

depuiiiing  private  person  to  execute 3158 

constable  to  execute  in  persiMi. JIBT 

sheriff  to  act  when  execution  reristed SlEt 

Haas  tact  nrttiK  Corpora  tloBM, 

certain  employees  exempt  from  jurjr  sendee. .......■.■.•..,..  USD 


INDEX. 

on  file  in  New  York  county  for  twenly  y 
MMrlne  Causes. 


rul«i  refuUlinE  arr-M  31TT 

conlent*  of  order  of  arnst SlIK 

md  order  of  arreit 31T8 

.tne 

r  return  8190,  3181 


plndinei  m»y  be  or2l  or^writ 

demaniT  for  jury  trial  SISO 

preference  of  trial  3186 

lri»l S1S8 

ordinary  aclion  m»,  be  brought  for  lilie  caux 3187 

MarpUBF. 


ution  fdr  divorce,  see  "  Dlvoici." 

for  Hparation,  ice  "  SirAHAIIDH." 

c^u^"lor  ITii'nuinient"'.". A'!"!^ .'.'.V.'.'.'.V.'.'.'.'.'.'.'.'.'.'.W'.'.'.'.  1T43 

who.j^ay  sue  on  ground  that  party  under  on  of  eoDKUt....  1744 

an  ground  thai  former  husband  or  wife  living 1T45 

legitimaey^of  ^^^^.«J  (""li^"^ .°"?!'l'*!'.  .'T."" .  f™."  ^"  IJ IS 

betause  parties   under  age    1T4B 

by  relative  on  ground  of  idiocy ITltl 

by  relaiivr  of  lunatic   1T47 

by  nert  friend  of  idic.t  or  lunatic  1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1740 

on  the  ground  of  force,  duress  or  fraud 1750 

cuMody  and  maintenance  of  i^Kue  of  marriage  annulled   for 

force  or  fraud 7 1751    , 

who  may  maintain  on  jiround  of  uniHJtency   -  - .  -  •  ^ _  .  17^^ 

to  be  brought  within  five  years  -.....-..,.- 17^^ 

nature  of  action  to  lie  indorsed  on  lummODs 1774 

service  of  summons  by  niiblicalion 438,  430 

proof  of  service  of  summons  1774 

when  and  how  i»ues  referred   1012 

trial  nnd  proof  of  fads   171.T  ' 


entry  of  iurtpnenl  by  default    1774 

entry  cf  interlocutory  'udgment   3771 

final  judgment  after  three  irKmlb?-  ■ TTT4 

roncli.sivc  effect  of  judgment   M.'i4 

order  allowing  nest  friend  of  idiot  or  lunatic  to  sue 175S 

docketing  jodament  for  co*t>  177t 

eseeulion  on  Interlocutory  judgment  fo?  costs,  when  la  issue.  Iii4 
Marrleal  Womaii- 

may  sue  or  defend  as  if  single 430 

may  confess  judgment  1273 

damages  to  person,  estate  or  chancier  are  separate  property...  4.^0 


INDEX. 


Married    W^oaiaii  —  Coiitliiaed. 

husband  not  proper  party  in  iciion  far  tortioui  act  of  wife 4.10 

iudittnent  for  or  a|ain«   la* 

iiomntead,   exemption   of    l8t»\K2 

danwges  for  alander  are  separate  propertjr iKfri 

appointmtnt  of  guardian  of  property  of  infsnl 7''^ 

l«n;iIon  for  apnoinlment  of  guardian  2822.  H82* 

Eusrdian  of  person  not  to  be  appointed  2S25 

Mu-atio  >. 

feer^,"on''M«utiM"of'  mandaiw  .'.  ..!'.'?^. . .'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.     33e 

Mmatrr  and  Servant. 

employee  of  party  disqualified  ai  jaror  IIW 

fummary  proceedines  to  di^nosscsj  employee    tVa 

collection  of  wageu  of  working  nomen  3187 

judgment  far  naEfi  enforceable  against  earnings,  iniM  Income, 
etc U81 

defined S3K 

Hatrlninnlal  Aetlona. 


N._ „_, 


New  York  may  diange  place  of  holding  court 
'  LB  New  York,  may  act  in  lurr. 


Mayor's  f^oart  •!  Hadaaa. 

.    See  "  HtmiOB,  Maiok's  Couki  of  ibb  City  o»." 

MccbanlcB'  I^lena. 

I.   GlICMIAL   PIOViaiOHS. 

purpose  of  title   

definitton*. 

to  be  enforced  bv  action 

ioriKliction  of  action , 

of  N.  Y.  eiiy  court  

of  city  court  of  Yonkera 

enforcement  under  contract  for  public  improvemen 
provisions  apply  to  courts  of  record  only  except  a 

jadgment  for  delivery  of  properlT  in  lieu  of  tnone 

foreclosing  lien  on  public  improvement 

foreclosing  Men  on  railroad  property 

II.  In  coutTS  at  aEcoim. 

contolidatinn  of  actioni  hy  different  lienors 


<f  defendant's  lien  by  failui 

of  lieno  ■       ■ 

d  disbui 
...t  for  de 
D  pay  Inti 


costs  and  disburaements   

judgment  for  debt  on  failure  to  esublisl 


INDEX- 
MpchanlcH'   Iilrim  —  ContJuBcd. 

ir,  Ik  cof»ts  OF  «ECo»i.  — Contimiirf. 

judgment  for  defieienev   3416 

notice  lo  lienor  lo  begin  idioo.. 3417 

ciBcelUiion  for  failure  lo  begiD  Mtion 8417 

III.  Ik  coums  hoi  or  recohd. 

■ction  to  be  coiumenced  h;  pmmal  Hrvice  wtthin  stale 3404 

complilnt  LD  be  verified   3404 

necesuiy  allcsatians.  3JW 

forn  ind  aervice  of  iiunmons 3401 

lufaMiiuied  urvice  of  eunimoiii   3406 

joimler  <.{  i.sue  by  verified  answer 3408 

judgment  by  default 340fl 

trial  of  issues 8407 

enforcing  judgment  for  defendant 8407 

executions 3408 

■Ppeali  from  jodgmenls   3400 

filing  transcripts  of  )ud)nneBt« 3410 

cOBti  and  dlsburscmenta  ,. 3411 

offer  to  pay  into  court >418 

Mllltlsi. 

action    by   ailomey-general   to   try    title  to   or    forfeit    military 
office,  see  "  Qvo  Wamianto."  ' 

ahcrifF  may  require  aid  of.  to  o»ercome  resiBtance! !"!!!!!!!!"     104 
pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execation.  13M,  3038 

no  tee  for  administering  oath  to  ofEcen 3260 

officers  and  privates  exempt  from  jutr  terrice 1030.  lOSI.  1127 

proof  of  eieinption 1082.  1128 

■"f™  iu^^K^v^ce  ".. "ir.. .!.'.".,.".'". ..."TlMO™*!!  1127 

proof  of  exemption    1082,  1128 

officers  to  certify  to  jury  commiifioner   in  New   Yoric  persons 

performing  military  duty   1083 


iwfuUy  practicing  as  stlorney  in  N'ev  York 


1  New  York  city 64 

fully  ID  New  York  city 64 


illegdly  inducing 


failure   to    separate   civil    and    ciiniuial   and    oulc   and    female 

prisoners 12fl 

illegal  sale.  etc..  of  liquors  in  jail 130 

permiltinn  prisoner  for  contempt,  etc.,  to  go  at  large.... 157 

refusal,  neglect  or  delav  of  officer  to  make  search (Wt 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  In  New  York 1122.  1123 

concealment  of  offer  to  take  bribe  from  juror  in   Nevr    York 

cotinly.  1124 

wilful    neglect    of    duty   by    eommisuoner   of   jurors  of    King* 

county ._ ._..,... UBB 

"Ki^gs^coumy.  .    ..f !™. . . .  ™°'?^?!f.^.''.. .'" 1160 

suppression  of  jury  notice  in  Kings  county llflO 

phy«cian  giving  false  certJfieale,  etc.,  to  juror  lo  King*  county,  HW 
tnireliaie  ol  pr(^>ertr  by  officer  making  sale,  etc ISIV 


IIlBd«me«xtr  —  CoMtlnncd. 

vnatkni)  and  uniulhoriKd  suil  in  name  of  another  or  fictitioi 

'       rcfuul   of   uniiper   to   deliver  books,    etc.,   after   judsmmt    c 

illegoIJT  Tompriionini  priioner  dUdursed  on  habea*  corpna  c 

concealing  priioaer  to  avoid  faabeai  corpai  or  certlorairj  ■ .  SOS 
failure  of  juatice  of  peace  to  pay  over  money 


traiver  of  miinomer  of  caiporalion , . '. 

of  defendant  in  action  againit  itockholdeta. 
of  member   of  unineorporated    auociation    i 

habcaa  coipua  and  certiorari  to  inquire  Into 

disobeyed  for.  JDM 

■take. 

defect!  cured  by  verdict,  etc.,  and  jadfrnenC 7^ 

to  be  correeled  bv  court 7S 

oceu,  pleadingi,  etc TSS 


I  to  be  d 

It  defaaiti  by  a 


icndeninadoii  proceeding!   TSl-TtO,  3348 

B  and  bilU  used  ai  m^nejr  excepted  from  statute  of    


> .■ MIO 

f  levied  on Mil 


Xaaroc  Conntr* 


ceedings  to  mcirtaage  corporate  real  property,  see  "  Q»nMU- 

lom;  "  '■  S*Li  OF  TtBAi,  PaonaTT." 

cwJ  proceedings  to  morteage  rcal^property  of  infant  or  in- 


H  ;"ho 

iki  prior  la  judgmen 


"""""dSj-"'-."".!".'-..".". 

tee  of  realty  told  on  exe- 

evidence  of  rigbt  of  mortgagee  to  red 

em  realty  Mid  on  execu- 

mortgagee  of  lease  inajr  pay  arrears 

t  rent  after  judgment  of 

to  secure  credit  for  purchase  money  o 
Toid.^  if  made  after  petition  for  volnn 

lands  »1d  in  partition.. 

hands  of  f. 
by  heir,  etc,  not  alfected  by  unproved  will  afte-'  fVuV 


on  defiult  of  (ppearascc. 

\n  S^Sr*York  eitj 

la  «upr«ne  court  wbcre  hcArd,- 
in  linl  judicial  diUrict,. 


w  matloii  for  jadffTncat , . .  - , 

motion  before  another  juilge  i>  cc 
lion  for  iudjment  wilboDt  leave  ii 


in  N.  Y.  I.-,    -     -. 

of  application  for  judgment  on  fri 

davit  to  be  icived  »ilh  order  to  abow 

""i"  clly^c^ilrt  of  New  York 

proceedings  begun  by  atate  writ 


«Uy  for  non-payoienl 
uution  of,  on  final 
proceeding!  to  pnniab 


ManlfiliMil   ComarotloBB. 

excepted  from  judicial  luperviaion    

not  aubjcrt  lo  action  by  atate  to  annul  corporatioD 


e  of  1 


imlcipal  vron^, . . . 
nti  or  taicparera.  . 


jqrora  not  div^ualified  beeatu 
order  of  arreit  in  action  for 

attacbnent  in  action  to  itcover  funda  of 

tudgment  nayed  on  appeal  inthout  atcurity,  nnlen  ordered 

not  required  lo  |pvc  security  for  protislanal  remedies,  etc 

tl^rility   in   daman*  for   arreat.   atlachmmt   or   Injnnctfon   im- 
perly  granted 


proof  of  ordinancn,   by'li 


X;  on  land!  of  municipality...  10ST 
unleat  claim  proented  before  action 


Action  ar  state  to  aacovn  riraL 
excepted  from  iurisdictton  of 
other  action!  may  be  stayed . . 


action  limited  lo  ten  years 

dispolJtlon  of  proceeds  of  action. . 

attorney-general  to  bring  action... 
to  b*  wougbt  in  name  of  people. . 
13WI 


intdpal  Cmrta. 

See  "  BurrALO.  MuNicirAL  Codki  of  tii 
YoiE  Municipal  Cousts;  "  "  Rochiwu 

or     THE     Cm    on  "     "  SviACUlB,     UUMI 

City  o».  " 


of  officer  cured  by  judinnenl  on  TCrdin.  < 
of  partiei  cured  by  Jurfiment  on  verdict,  c 
of  court  to  eariecl  naaiEa  of  parties 


misnomer  of  stockholder  defendant  in  action  (taioM  itockhold- 

of  member  of  uninnirporated  as»ciation  docs  not  aifect 

liability  of  other   memlwrs    1 

habeas  corpus  and  cerliorari  to  inquire  into  detention  not  to  be 

disobeyrf  for  misnomer   2 

judgment  against  party  by  fictitious  name  not  a  lien   1 


■,,„b. 


ifani  by  (uardiai 


superintendent  ofbanki  to  approve  change  of  name  of  bank.  24X1 


road  company 
certificate  of  *« 


to  be  enlered  and  paper*  filed UU 

affidavit  of  publication  Vo' W  iEled. and  nui^!^!^!'!'"^ !'.  241S 

'  Ur|'"of  ^UK    °..f°fT?".!?. T.'.,.^*    2414 

to  be  recorded  by  county  clerk 24H 

when  chanRc  to  take  eseel 2415 

validity    of    previous   proceedio(t   to  chanEc  corporate,  name 

pcodinK  letiDas  or  ptveeedinn  not  affected  by  cbai^c 241fl 

new  name  may  he  subiti luted  In  pending  action  or  proceedinE.  1416 

county  clerk  to  report  chanEcs  to  state  officers 2411 

changes  of  name  to  be  published  annually  In  acaaioa  lava. . .  241T 


Hstawn  County 

jail  libenea 

HAtlonal  Gnard. 


orney-general   to   try  title   to   or   forfeit   mililarr 

'  Quo  Wabbakto." 

prTiTiM^w™"  fro^  'jury'^M™e'.'.'."lO«iv' IWV.  112T 

option   1982.1128 

rsbly    distharged   after   lis-e  years'   service  emmpt 

service 103ft  1081,  1127 

miPlion     1082.  112« 

rtify  to  lury   commissioner  in   New  York  persotu  , 
military    duty     lOBS 


INDEX. 

SKtarallBBtfoB. 

N.  Y.  dt;  coDTt  cinnat  natunliic  . . . 
derk'i  feet  oo 


iudimcal  (or,  enforceable  tsaliut  carninia,  truH  Income,  etc. .  1391 
limitation  of  action  for  penonal  injqnes  resulting  from SOT 


who  may  maintain   1902 

limited  to  two  year. 1902 

for  wboie  benefit  ,.,..,........,.......,....-.-...-......  lOK} 

"next  of  kin"  defined 18T0.  1805 

intereit  to  be  added  to  verdict  froiB  date  of  deatb 1901 

Ilcv*(tablc  Inatrvaaeat*. 

See  "  Biu<  AND  Norn" 

action  upon  loM  initrunent*   1917.  IMS 

cxtenaioa  of  time  to  demur  or  anawer  in  action  aninst  corpo- 
ration on 1TT8 

order  for  trial  to  be  aerved  with  answer  or  der?uirer  of  corpo- 


fair  report  of  pttblic  proccedinn  not  libeloua 1907.  190S 

editors  and  reportera  enempt  from  Jury  service  in   New  York 

proof  of  exemptioii  1C6S 

ITCTC  Trlkl. 

I.  Whsk  gulhtid. 

in  court  of  claims 365 

on  appeal  fiom  judsment  of  court  of  claims 27.1    . 

for  fajlure  to  file  decision  within  time  limited 1010 

on  appeal   fiom  judgment  br  defaalt  of  justice's  court 3064 

In  ejeclmeot  a*  of  nght IBSO.  1B28 

second  new  (rial  in  discretion  of  court 1G2E.  IIUB 

on  iudgsient  by  defanh  1G2S,  1628 

not  of  right  in  action  to  deteimine  claim  to  real  property 16M 

on  trial  of  specific  oueitions  by  jury  may  be  granted  a*  to 

some  only  of  quotions  tried lOOB 

after  jury  trial  of  proceedings  lo  sell  decedent's  real  prop. 

erty  lo  D»y  debt .'.  OW 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate wiU 2MT 

n.   UOTIOH  roK. 

entry  and  colleelion   of  judgment  does  not  prejudice   svbae- 

quent  motion lOOn 

(itui  judgment  not  stayed  by  motion 1006 

motion  for,  on  mlnntes  of  trial WO 

grounds  of  motion   999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate   division   after    inierlocutor*  judgmeiit   rendered 

after  trial  by  court  or  referee 1001 

when  to  b«  beard  and  decided  at  special  term 1002 


for  error  of  referee  in  finding  of  fact  or  Uw  to  be  made  to 

■ppelUle  divinion 1002 

ea  trial  of  specific  questions  by  jury 1003 

how  and  when  to  be  made IDOB 


INDBX. 
New  Trlkl  —  CaiitlBiie4.. 

II.  Notion   rot  —  COatinucd. 

for  new  hearing  »fier  iri«l  of  ipecifie  que«tMm»  by  referee. .  UM 

how  and  when  to  be  nude lOW 

time  foe,  on  iudsnient  of  ejectmenl  by  defanll 1S3S.  153) 

when  defendant  under  diiabilily 1B2T.  15M 

not  Bffected  fay  taking  of  exception lOU 

may  be  heard  with  eiceptiona   lOW 

when  cTceptions  la  be  reviewed  on  notion  foe OH 

order  unon  motion  for  failure  to' file  dcciaion  within  time 
limited IPIft 

Judgment  on  molion  to  appellate  diviiion  in  BrM  inSanre.  . .   12^ 

■tipulation  for  iudaroent  absolute  on  ailirmanec  o'f  ord?- 
■rantioi,  in  N.  Y,  city  court SIW 

judgment  absolute  on  amnnance  by  N.  V.  city  court  of  order 

enforcement  of  restitution  upon  granting lOffi 

excentioni   heard    in    lint   instance  by    appellate  division    on 

motion  for  new  frial imn 

appeal  from  order  granting,  brings  up  iudgment  of  reverHl..  13IK 

order  grantin);  or   refusing,   is  appealable , l.'UT 

coits  on  molion  for,  on  cii« SSSi 

npDn    order    for    failure    to    file    decision    within    time 

limited.  .  1(110 

evidence  on  new  trial  in  eiectnent ,'/,   153> 

proceedings  before  justice  after  appeal  from  jndgnent  by  de- 


fault. 

III.  Cast 

preoa™tion  of.  see  "  Casi," 

ease  to  be  made  on  motion  for gn 

not  required  nn  motion  for  surnrise  or  irregnlsrilT SW 

on  motion  for,  before  jodge  who  tried  action DM 

IV.  Or      KIGHT     ON      ArrEAL      FROH      JUSTIC*     Of     HACL 

demand  for  new  trial  in  appellate  court i aO« 

return  of  justice  3051 

undertaking  required.  . ..............^  .._..  3U0 

offer  to  comnromiae  before  return 307S 

offer  to  comnromise  after  return ','.'.'.   3nn 

amoiml  of  costs  on 3fm 

proceeding)  In  appellate  court ,  SOTl 

Hew  YopIc,  City  Comrt  of. 

See  ■•  Citr  CouaT  OP  New  Yoik." 
New  Vorli,  CKy  at. 

only  attorneys  to  appear  and  practice  in  courti  in tt 

penalty  for  unlawfully  practtdng  in W 

chamberlain  lo  receive  moneir' iiid'iiwo'Wurt!!  I'.!^";'!:;;:!!      T1S 
duties  as  to  same 7M 

preference  of  actions  by  or  aKsinsl  city 'or  bulth 'officers!^!!'.'     T9I 
when  maos  and  sui-veys  on  file  in  departments  of,  preium»tiT« 

"mV*  exemnt^^om  jury  service '. ;'   iflR] 

members  of  police  and  lire  departments  exempt  from  jury  sei^ 

"™- 1081.  uxr 
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Keif  Tork.  CItr  of  —  OvMlniird. 

proof  of  exempiion   1082,  11S8 

officers  10  a<d  commiisiancr  of  juron 1062 

corporation  ctninsel  to  proucute  proccedinn  to  cnfotce  finei  o( 

(fclinquent  juror.   lllfl 

•pecii!  provision)  felitlng  to  actioni  against,  not  affected 3341 

proceedings  to  acquire  lands  ucepted  from  repeating  clauM  of 

,     condnnnation  law   3383 

Mtnce  of  paperi  IhmiEb  branch  poit-ofiice  in SOI 

New  York.  CoBntr  of. 

apecial   proeeeding   Ixgun  betove  one  judge   may  be  coDtinued 

before  another    28;     HI 

change  of  place  of  liolding  courts.^ 42 


■pfwintment  of  jail  pbrsidan  in 

,  designation  o!  temporary  jail  in- ..,-.,,.,...  - 13G 

jail  Tiberfiea  for 

wheii  official   records  of   register,  clerk  and  courts  pretunptivi 


officers  eitempt  from  jury  service 1081 

proof  of  exemption   1062 

county  clerk's  fees  in 330n 

iberilTs   fees   in    33G« 

tees  of  constables  and  deputy  sheriffs  for  attending  ctnirt S312 

trial  jurors  in.  see  "  Juiy  and  Juaoia." 

iDoHont  in  28,    770 

preference  on  calendar  in    798 

Soles  of  Issue  in OT7 

publication  of  notice  of  sate  of  real  property  in 1678 

Hew  T«rk,  Dl»(rlct  Cmtrtm  at  the  City  •*• 

See  '■  Xiw  YoaK  MOHICiriL  CouaTS." 

Hew  VuFk  MddIcIdbI  ConrU. 

are  not  courts  of  record    3 

effect  of  proviaions  upon  Jurisdiction  and  proceedings,  t 3214 

■■'mlciTanI'cs'''  Liens."        '"      '""   '"'  "*                       ""' 
lorifdicliun   uf   summary   proceedings   to   recover   posaession   of 
real  properly    . . 2234 

who   <B»y    serve    Bummona    '. 3208 

desuliting  iirivale  iwrson  to  lierve  summons ,1208 

proof  of  service    3208 

action  commenced  by  service  of  summons 320e 

■rreat,  attachment  and  replevin  in   3210,  3211 

proceedings  on  order  of  arrest 321S 

aniwer  raising  title  to  real  property  3212 

appeal  to  supreme  court '!!!!!!.'  i !  i  ^1 ."!!!!!.'!;!!!!  ^ !'"!!!"  !  3213 

judgment  on  appeal   . 
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issuanc*  of  precept  in  summiry  proceedings  to  recover  pa 
Iranifer  of  sununsry  procMdings  lo  dispoixu  to  another  c 


.  2!« 


Neit   Friend. 

action  by.  to  annul  marriiee  of  lunatic  or  infant. .    1744,   1T48.  1T5S 
pcljlion  by,  for  change  of  name  of  infant 2410 

Next  of  Kin. 

See,  alio,   "  Decepenis'    Estates;  "    "  ExECUtOM  akd   Ad- 

defined 1870,  1905 

in  surrogate'.  practi« 2514 

action  bv,  against  admin  islralor  for  dislributive'sbarel ! ! !  !I^ ! '   I»ilO 

order  of  distribution  among   27X2 

when  next  of  kin  of  deceased  hmband  or  wife  deemed  also  ncscl 

of  kin   of  decedent   2732 

crcdltor'i    action    against,     see    "  Dicedent'1    EnAiia,    VIi  *' 

■'  C»ED1TOm'    ACTIOBS,    11." 

Xi>KBr>  CanntT- 

Jail   liberties  tor    14S 

Mlary  of  stenograpber  of  aurrogate's  court   25U 

ate'iograpber  of  cconly  court      tVl 

per  die:n  aU.wanre  to  grand  and  tnal  jurors 3314 

MoD-RVBldenta. 

jurisdiction  of  actions  by,  againil  foreign  corporiitioni nw 

"  denl™^.".°?'".,"..."..°..  ".".V"'^-!".".*.'.  247fr24IS 

' courtf .  "".  .".*',  .v. ^"'!T^. .". . !?"  . .'?".™  .",..."...". .'!"''  aifai 
limitation  of  actions  against,  on  demand  barred  >'  d^iniril Xu 


.  43».     439 


erification  of  plMdinga  by '.'.'.'.'.'.'.'.'.'.'. 

rder  of  arrest  on  complaint  demanding  performance  of 


enforceable  only  against  attached  prop 
if    action    against,  on  application   for 


by    default, 
place  of  trial  ...  a^....^..  ...c.  . 
where  to  attend  to  make  depos 

not  to  be  appointed  receiver  of  judgment  debtoi 


nd  to  make  deposition SSi; 

-ed  to  give  security  for  costs 3268^270 


lation  of" letier.i'  to" !!!!!!!!!!!!!! i !"  X!!!!  i !!! ' 

sions  as  to  te^lnmentary  trustees  apply  to 

ntment  of  guardian  for  infant 

*    will,  etc.,  of,  to  secretEry  of  state.. 


Xoti 

try  Pabll«. 

cenificale  of  preaentmcnt  or  proteal 

fr'l 

*   of   laane. 

KOI 

not  r.ce^iiry  lo  file  ne«  note  for 

succeeding  terms  ia  certain 

„ 

Snt 

ce  of  Pendenor  of  Actio*. 

uolkc  of  levy  on  real  properly  10  be  recorded  and  indexed  as  - 
of  proceeding!  to  rondemn  land 

33S1 

may  be^filed  before  rammons  served 

to  be  recorded  and  indexed 

lOTlS 

cancellation  on  Kcuritv  in  creditor' 

for  lack  of  underlakiDg  10 

from  refuul  oi  speciiic  pe 

fees  for  recording  and  indexing... 

iudgment  relates  to  filing,  in  ejectm 

uspend  sale  pending  appe^ 



S 

Uim  to  real  property.  te4B, 

*UUKS  may  be  noticed  for  adjotime 

for  Itiala  elwnhere  than  at  toarthoi 

Rot 

term  of  court 

new  notice  for  succeeding  term  not 
either  party  may  bring  issue  to  trial 
nn  amendment,  etc.,  court  may  dispe 
for  what  day  notice  may  be  given  in 
time  for  service  of,  in  X.  Y.  city  coi 

when  hearing  before  referee 

scriirity  for  costs  not  required  whe 

equired  in  certain  counties. 

flSO 
T23 

Hal 

'pbintiff  'in' infant'. ■.'.'  4ffl» 

101 H 

saen 

may  be  maintained  fay  or  aga 

nst  infant  in  hi*  own  name 

lections  loenitsna  not  to  amily  lo  ac 

lions  tor  money  only...... 

tenant   engaging  in   illega 

i«e3 

nvvbrra. 

IfttB 

CapBtlre  M'llla. 

at  least  tiro  witnew*)-. . . 

S618 

e  tenimony . . 
issioner  at  luror)  of  New  York  Did  uslMant* 
of  King!  connty 


s?;« 


III.    Or    WITHEIUI    AND    JCIOIIS;    CTTICIAL  OATHS. 


cured  by  iudg 


clerk  and  deputy  clerks  of  N.  Y.  c 

Wenographer.    

inlerpreler  of  N.  Y.  city  court... 


ion  for 
0«er. 

to  liquidate  dai 
refusal  o 


effect  of  accerxance  or  refusal.. 
of  ftidffment  by  pbinliff  on   cnuntcrclj 


1  of^'acce'pta'nci 


OflCr  —  COBtlBBCd. 

rcquitUes  of  offer   ind  *ccci>ttnc< TM 

enliy  of  judgment  an  death  of  ptitj  after  offer  nude 76B 

in  iusli«e'i  court,  by  defendant 2803 


of  corporaCioni,  le*  "  Coipobatiohs." 
official  boBd^  »ee  "  Bonn*,  IV,  V." 
effect  of  Matuie  upon  oflicerj  and  d<B< 


empt  from  jury  tervJce 1030,  1061. 

oof  of  enemption    1082, 

court,   privilege  from   arrest 

eicused  from  serving  ai  juror 


tendance  on  lubpmu  dneri  Itcui 
cured  by  judgnient  on  veidict,  < 
eceived  not  affected  by  dischargi 


of  cDuii  of  record,  may  be  punished  for  mbcondticl.  ■ 

Uking  fees  not  prcKribed  by  law  prohibited 

for  service!  not  rendered  prohibited 

treble  damans  for  illagilly  tailing  lets 


«Hion  by  t. 


injunction  wainM  ac 
not   require*  to   giv 

's^Vrlfi^fo'J 

al 

remediei. 

liahiW  in'damaBe, 
impropcrlv  granlei 

for  arrest,  att. 

chment 

or 

ction   for  mon 

T  or  pt 

pe 

rty  misap. 

in    action    for 

misconduct   0 

neglee 

iuMice-a 

attachment  in  sclion 
verincaiirn  of  pTeadi 
waiver  of  objection 
for  official  act'  or  on 

for  misapprop 

iating  p 

bl 

c  fund... 

f'^non.ioind« 
iswons  triable 

where  ca 

of  action 

OB«erB  —  Contlmacdi. 

II.    ACtlOMa    BI    AHD    ACAI 


actions  for  official  acta 8SS8.  3Z9B 

court    3(i7» 

included  in  *'  body  of  officer  " 2149 

e  to,  after  ejcpiration  of  t«nn 2136 


"ci^lun 


2.  ActUn  In  try  liilt  to  oKct. 

bj  Bttornty-mneral 

■Clion  lo  bdiTOught  in  name  of  oeople 

by  atlorneygeneral  lo  forfeit  public  office,  ciril  or  mili- 


a  party  pbiol 


compenution  of  atiorneygaieral  wbcn  relator  joined 198> 

riefat  of  claimanl  taty  be  tried  in  action  uainM  ioctns- 

Vnt. ., IM0 

triable  of  righi  by  jury 1990 

elaiimnl  to  B^sume  office  after  judcment  in  b<i  favor IBKI 

'  ''IT  judgment ISSl 


to  be  docketed    ^. 

■ction  for  damage)  sgainit  uaur^r 

preference  of  appeals  involving  title  to 

8.  By  p€iipU  to  rtcevrr  fublic  fnndi,  tie. 

may  sue  iltliough  same  cause  exiats  in  anotbcr  public  a 

Ihority 

allbough  another  action  pending 

»t»y  of  other  domestic  actions 

Sarties  to  other  actions  to  be  brought  in 
amages  vest  in  state  on  coninieacement  of  actioD 

judgment  or  order  reinstating  in  municipality  funds,  et 

petition  by  municipality,  etc..  for  fund*  recovereid 

notice  to  attorney-general    

attorney-general  to  bring  ection  for  people 

Onplal  Bauds. 

See  •■  Bonds." 
Old  Gmaird. 

officers  and  privates  exempt  from  iurj  wrvice  tn  New  York. . 


INDEX. 

Oaaadaaa  CoanfT- 

jiil  libertid  for   W6 

OBlKPio    County. 

per  diem  lUlowuice  of  crud  lad-truJ  juror* S314 

Oral   PleadlUKB. 

abolithcd   in  nuodimut   2080 

petition  or  answer  in  tarrogMe't  court  mir  be  proented  onllr.  2S33 

allowed  in  juuke'*  court 2041' 

in  mirine  canu)  in  dlr  court  of  New  York 318fi 

OraBse  CaumtT- 

itenoBrapher  for  lupreme  and  county  courti 266,  267 

allowance  to  grand  and  trial  juror* SS14 

mileage  of  jurors  S3U 

definition TffT 

in  lurroRale'i  court  defined 2556 

'■  order  -^  refer*  to  order  in  ci.il  action  or  proceeding 3343 

iitctuded  in  "  detenu ioaiion  "  in  proTiiiont  a*  to  certiorari 2146 

■■  final  order  "  in  lurrogalei"  proceedings  defined 2-"iSil 

in  N.  Y.  citjr  court  to  be  made  only  by  a  justice 327 

in  county  court,  who  mar  make 354 

who  nay  make,  out  of  court,  without  uolice 7T2 

by  whom  nude  vacating  and  itKidifying  orders,  without  notice. .  773 


^^:^.±yA' 


.   7Te-77fi 


teiier  againit  default  within  one  year T24 

stay  by.  eiccepred  from  period  of  limitation. ..-.-.-,-.,------.     406 

of  V.  Y.  eity  court  mav  be  served  within  state 3.S8 

eaforcemetii  of  order  in  surrogate'*  court 2556 

TC-.'iew  of  order  by  judge  of  court  other  than  that  In  which  ac- 
tion pending 774 

■ppellale  division  may  vacate  or  modify  without  lutlce.  ordtri 

made  wilboul  notice   1348 

mav  EranI,  when  applied  for  without  notice  and  refused 

belo* IMS 

not  apDealable  until  entered ISO* 

proceedings  (o  tnmnel  entry  tor  purpose  of  appeal 1304 

annulling  for  failure  to  enter !3« 

ordera  affecting  subtlsnlial    rights  appealable   from   interior  to 

luprcRie  court.   1342,  194S 

what  order)  are  apnealable  to  appellate  division 134T 

out  of  court  appealable 134S 

in    aneclal    proceedings,    appealable    when    aSecling    aubstaniial 

right.  1W6.  13S7 

when  appealaUe  to  court  of  appeal* 100.    tfll 

on  appeal  from  inferior  to  supreme  cou'rt^^ 13« 

enforcing  affirmance  or  modification  on  appeal I!t2n 

costs  on  appeal  from    3230 

Or4lMaoea. 

of  municipal  corporations,  proof  of 90. 


INDEX. 
OnwcBUi  Recorder's  Cvart  ot. 

pendinK  actions  tranif erred  to  ttipreme  court 

power  of  supreme  eourl  in  actions  traniferred 

remOYal  of  action  lo  county  court  for  disabilitr  of  judae 

■ubpoma  mar  be  served  anywhere  within  state 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damage*. .  . 

31«t 

3301 

saa 

Overseer  of  th*  Poor. 

application  by,  for  committee  of  lunatic,  etc 

notice  to,  of  application  for  committee  of  lunatic 

fines  for  contenipt  in  justices'  courts  to  be  paid  to 

minute  of  conviction  deemed  -judgment 

2BSt 

5(75 
2»i(l 

may  sue  (or  penalties  peraon  wilfully  aeiting  animal  *l   larse. 
settlement,  etc.,  of  peulty  with  private  person  doe*  not  affeci 

3112 

infant  entitled  to  >ue 

infant    plaintiffl   and    defendants,    i 


ndini  for  »U 

Hinel 

ning  benefioarr.  ■ 


adduced    fnr   advene  party   may   be    i 
1Z84 


...Gooylc 


IHDBX. 

II.    DE9TGIIAT10H  OF. 

haw  desiinatcd  in  civil  action 


mistake)  in  namei  cured  bjr  judpnent  on  veriliit,  elc 721 

in  cond«mn»tion  proceedings    3.158 

•tate  may  be  made  defeoduit  hj  resaon  of  lien  for  Iranbfer  tax.  447 

husband  not  iiru\>a  parly  in  action  for  wife's  lorl 4W 

Hccuiors  who  have  not  qual'i^ed  not  necessary  iianics '.'.  1S18 

neceuary  defendania  to  action  to  forecloK  mechaDics'  liens. .  1M02 
obligor  in  bond  may  be  made  defendant  in  action  lo  foreclose 

on  realty 1821 

who  may  be  joined  as  defeniUnIa  in  action  for  nuisance 1661 

to  action  to  determine  validity  of  probate  of  will 2653* 

necessary  panics  lo  apural  from  surrogaie's  court 26T3 

all  clainianls  mu>1  be  iDJned   in  action  by  arlomcyKeneral  to 

occupant  to  be  made  defendant  in  eiectmentX'.!^!'. '.'.!'".'.'."  IWK 

defendants  in  ejectnienl  when  lands  not  actually  occD|Hed. ..  iSOi 

proper,  in  partition,  at  ejection  of  plaintiff IHSB 

m  action  for  dower  occupant  is  necessarr  defendant ir>B7 

nei:e«UFy  defendants  when  lands  not  oecopied ISBT 

persons  claiming  interest  are  proper  parties 1598 

owners  of  difletent  portiona  in  aereralt]' Inwi 

joinder  of  claiinants  as  parties  defendant  on.  motion   of  de- 
fendant   820 

who  may  be  joined  as  plaintiSs 44S 

as  defendants.   447 

united  in  interest  must  be  joined  aa  plaintiffs  or  defcadanta, .  448 

united  in  interest,  verification  hy. 525 

person' re fusinff  to  join  as  plaintiff  to  be  made  (btendant 448 

deaiurrer  to  complaint  for  misjoiBder  of  parties  plaintiff 488 

for  defect  of  parlies  488 

persons  severally  liable  may  be  joined  as  defendajita 404 

joinder   of  persons  severally  liable  not  to  affect  defendant's 

right  to  relief   *6B 

proaeeution  of  action  againat  defendants  served......  450 

aeverance  of  action  on  entry  of  judgment  against  one 

or  more. 4Sa 

entry  of  jadgment  against  one  or  more 458 

failure  lo  join  peraons  jointly  lUble 457 

persons  jointly  liable  regarded  as  one  In  action  against 

defendants  severally  lUble    4fi7 

Joinder  of  iilainliff  with  sheriR  in  action  in  aid  of  attachment.  BT9 

''*s^"me''nt!™".*.!'!'.^7?!."''!,^^.*."!'^?. ."..!"'.".."".!?  inna 

who  may  be  joined  aa  defendanta  in  action  for  nuisance 1601 

waiver  of  objection  of  nonjoinder  of  pablic  officer 1929 

non-joinder  or  miajoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc ., IMS 

joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 

iea'  lien*.  8402 

la  kction  for  dower,  owners  of  different  portiOB*  in  leveialty.  ISW 
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supplemental  aumTnons  to  be  servcil  on  defcuduiti  brouBhl  in.     4^3 
proceedings  to  tring  in   parties  on   death  or  Iranifer  of  in- 

parties  neceuary  to  partitiun  lo  be  brought  in  in  action  for 

creditor!  in  action  lo  dissolve  or  annul  corpotalion liMT 

in  certiorari  lo  review ^IITI 

after  appeal   from  lurrogate'i  court 2S7S 

addllionil  parties  may  be  htoUBht  in  in  court  of  claiiaa 3Bl 

[wndina;   actiona   or   proceedings    not   affected    by    change    of 

name 2*18 

new  name  maj'  be  subslitated  i.t  pending  iielion  or  proceerfiTig.  2416 

bond  or  undertaking  not  affected  by  change  of  parties S15 

'■"ik,'" '"^Inst  inte?i'a"e^?.'"'.  °".  ^!'. !""?". ,". . .'!''."!'.  ".  T.    2600 

in  court  of  cUims Wl 

on  transfer  of  interest 7S6 

original  part*  may  continac "SB 

on  devoiutlcn  of  fiabilily 7M 

of  representative  on  death  of  sole  (fflrly TliT 

severance  of  action  on  death  of  defendant,  joinily  aiid  sever- 
ally liable. _. _. .  ,      758 

of  defendant  on  interpieader .'  820 

person  entitled  lo-  may  appeal.........................  —  .  1290 

appeal  not  heard  until  substitution VJM 

■ubstilulion  on  apjieal   12»e-13m 

of  indemnitors  as  defendants  in  actions  a^insl  aheriff. .   l-121-]4Ze 

of  party  in  interest  as  plaintiff  in  partition IMT 

on  death  of  party  to  partition 15S3 

of  successor  of  officer  of  unincorporated  association IBM 

successor  ot  public  officer,   receiver  or  trustee  may  continue 

action TSB 

substitution     of     successor     of     public     officer,     receiver     or 

trustee 768.  1930 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 

Partlllon. 

controversy  as  lo.  may  be  Subject  of  srbilration 2363 

pcliiinn   for  sale  of  property  of  infant  or  incompetCDt  to  avoid 


when  action   mav  be  brought ISW 

action    by   rema!iii^''*'*n#n    CMKiH4    fvi   p«tat*   in    nnqvuinn     .  1KtA 


heir  for  partition  of  denised  pn 


iperty.. 


mor   may    be   made   narty 1B3B.  IMO 

ipointment  of  auardian  ad  lilim  tor  infant 15S9 

curity  by  guardian  aJ  Hum ]S» 
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P»rtltloa  —  Contlancd. 

I.  Who  may  ninai  pmtiili  —  Coniinatd. 

iubstilution  and  luprlcmcnUl  >uramoa>  OD  dulb ISSS 

■ummoni  m»y  be  K^yea  on'  Utotaty'-ieainlioi'iwt'. '.'.'. '.'.'.   15« 

Kfvke  of  lummoos  on  uoknown  owners 1541 

properly  to  be  ducribed  wilb  conmoo  cerUinCy IM'2 

complaint  lo  lUte  imerejis  of  parties..... 1642 


triable  where  property  lituated SUZ 

inua  of  fact  tnable  by  jury 1544 

preference   of  aclioni   for 791 

on  default,  etc,  title  lo  be  ascertained  bv  conrt  before  inter- 
locutory judgment IMG 

imerlocutorj  judgment. 1H6 

recording  judgment  in  eacb  county  where  landi  are ISflG 

addiiianat  allowance  lo  pUititifl S2r>2-32Bt 

when  action  Kttled  before  judgment 32BS,  32114 

computation 3392 

aurreyora'  and  eoaimluionerg'   fe« 32911 

adjuatment  of  rent)  or  profits  between  parties : .  ISSS 


oath IKiO 

removal 1550 

appointment  lo  fill  vacancy 165fl 

to  make  partition,  or  report  that  aame  inproper 15S1 

mav  employ  aurveyor   1652 

■II  must  meet    but  acU  of  majority  valid 1554 

report .....-.,.-.,..--.-.---,-,..-.- 15tM 

feea  and  eipensea   IflSB 

to  be  tued  and  paid  by  plaintiff 1S55 

confirming  or  selling  aside  report 1K66 

final  judgment  on  report J.W7 

in  action  by  infant  plaintiff 1S34 

!fined   3343 


severance  of  action,  when  partial  partition  directed I.'>4T 

setting  off  shares  in   common l-HS 

actual  partition,  when  10  be  directed l.-i4S 

division  into  parcels  and   allotment I.t.>3 

designating  boundaries  of  separate   parcels I!>52 

lien  allaclies  only  to  part  asEigned  to  share  charged. with  lien.  1540 

in  undivided   share    .' 15.13 

division   among  remaindermen  or  rei.-eraioner< .,.  10^1 

'^nchislv™   .  ""..r'.^'?.'..™  .'"^.' '..'....'...  15.'iT 

judgment  to  direct  delivery  of  Twssession ..._ 155fi.  38T5 


varded  against  unknown  parly  or  against  infan 

"■  '^ iisT 
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IV.  Actual  fmtitioh  —  Contiaoed. 

costs  on  indnnent  (or >■ ■  iSSt 

cDlleciioa  of  cotti  aiunn  uukDOWD  ownen ]9» 

V.  Saul 

1.  U'htn  dirtcitd;  prectittrt. 

when  to  be  directed IMC 

when  ordered  in  *ciion  bjr  resuundermen 1533 

modi5cKtion  ol  interlocuCory  jud^mcDt  on  rc;wrt  that  par- 
tition cannot   be  made 1500 

interlocutory  judgmcnl  for,  on  report  of  commiMioners.   ISQd 

to  be  made  by  referee  or  Bheriff ISffll 

protection  of  riahta  of  unknown  owner! ISi? 

wlien  credit  alJowed  for  purduse-money 1.~>T3 

mortgage   to  secure  purciuftc- money, ,,..,   1574 

report  of  sale    .,..-.,,......,.,...,.,. l^TTt 

final  judpnenf  eonfiiminB  ISi  ■ 

p*nie»  on  whom  Rnsl  judgroFnt  confirming  ia  concltui*c  I5T7 

paynienl  of  coMs  and  cipenMl 15T9 

ludgnicnt  conlirming,  may  direct  delivery  of  posscuion..   IfH^ 
officer  making,  to  pay  ta»*,  etc IST t 


Saliifaction  cf  lltni. 

withdrawal  of  sharei  of  proceeds!!!!!!!!!^!!  1S3S 

reference  to  inquire  aa  to  liens IVD 

publication  of  notice  to  prove  liens 1601 

report  of  referee ISffl 

payment  into  court  lo  satisfy  liens  on  (ham 15B3 

application  by  lienor  for  moiiey  paid  into  court 1564 

proceedings  to  settle  liens  on  shares  not  to  delay  pay- 


g  sale  bars  lienors  fi 


sale  when  dower  tight  eniits  in  ei 

free  (f om  ioirtr  right 

payment  in   gross  in  Batisfaction . . 


IG68.  15«E> 

proceeai      tor      benefit      of 
1068.  IMS 

e  right  of  dower ."  l.sfl 


shares  of  infants   IB81 

bution  o(  shares  of  unknown  owners .'.'.'.  1582 

imcnt  of  proceeds  paid  into  court  for  benefit  of  ten- 

;  for  hfe  or  doweress 1MR 

ity  10  refund  shares  paid  over. ._. IBM.  1.1S8 

imption  of  death  of  unknown  heirs  when  mcniey' paid 


Pnrtltloa  —  Comtlnaed. 

VI.     Or    LANDB    OF    INFANTE    *H 

spplicBlion  by  ^uardiai 


ithority  to  gi 
Feet  of  rrtca 


cc,  etCr|  to  ascertaia  riffbta  and  iii(ere*tB 165T 

,ry  parties  to  be  brougfit  in 1867 

on   of  damages  from  defendant'e  share 16B8 


rlaking. 


It  may  apply  for  diacharse  af  atlachlnen 


aoa-joiodE 
'filing  abit< 


■c  of  property  from  levy  agiioat  partner, 
I  interest  of  partner  previously  attached,, 
'ately  compound  partnership  debt  before  d 


imei  of  partners  engaged  in  li 
ce  of  builaeM  during  action  tor  disiolu 
of  con» 


See,  also.  "  Lettbks  Pati 


Btnt  lalo  Court. 

f  iudgment... 
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cofliplroller  lo  supervise  adnrini  at  ration  of  f 

""•J" 

payments  lo  he  made  only  on  certified  copie 

of  ordera,.,. 

...     Tai 

enforcement  of  judgment  directing 

failure  to  pay 
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on  tender  after  luit .' ISS 

notice  of  deposit   TS* 

in  partition,  on  aale  free  from  debu  of  deceaied  owner 1538 

to  latisfy   lien)  on  sham 1563 

applicaiioa  by  lienor  for  moneir 15*4 

piymeni  and  salisfaclion  of  licni  on  lands  sold 1S05 

forecloBure  by  action;  surplus  moneys 1033 

of  imount  due  and  costs  on  diamisul 1634 

after  judgment  la  aiay  proceedings USK 

foreclosure  by  advertisement;  aurplus  DD  sale ZVH 

petition  of  claimant    2I0S 

notice  of  application UOS 


e  directing  S363 

of  debt  not  due  when  account  settled..... 27«S 

274« 

propertT  sold  to  pay  decedent's  debts.  2769,  2TSS 
•nrplu*  money   on   iiire<:lDSure  within    four  years  of    is- 

how  diatributed. '.  '.'.'.'.'.'.'.'.'.".'.','.'..'.'..'..'...'.'.'.".'..'.'.'.'.".'..'  2798 

ilor's  action ._.;.. 1GT4 

on  conlirnution  of  inquisition  under  writ'orusessciVnt'oE'daiii'- 

ages.  2110-2118 

compensation  awarded  in  condemnation  proKeding 3371 

not  incurred  by  act  conforming  to  decision  of  appellate  di- 
vision belore  reversal f 1»«1 

for  disobedience  to  subpcena 803.    S5B 

to  notice  of  commissioners  of  jurors  of  Kew  York  to 
,  testify  to  liability  to  jury  service lOOS 

for  omission  of  clerk  of  court  in  Hew  Vork  to  certify  failtire 
to  personally  serve  majority  of  panel HOT 

jor  refusal  of  information  f.j  comniiuionct  of  jurars  of  New 
York 1121 

by  juror  for  Uking  gift  or  bribe 1103 


of   legacy    or    distributive   share   of   infan 
general  guardian 


tor  wilfully  delaying  action;  treble  damagea 71 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  W7n 

by  (hetiff  for  irregularity  in  sale  of  realty  on  eiecution 14.% 

for  wrong  delivery  of  chattel  taken   in  replevin ITOI 

for  illegal  sale  of  linuors  in  jail 12K 

for  removing  notice  of  sale 138S,  27T2.  3030 

for  false  oath  of  creditor  of  insolvent  debtor 21.18 

for  wrong  deliverv  of  chattel  teolevied  in  justice's  court,...  282S 

to  owner  for  wilfully  settinR  "animal  «  large SOW 

1240 
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lubeu  corput:  for  refuul  to  obe;  vrit  to  brinf  Dp  to  tettify.  2014 

for  refiitinn  to  »sue  writ  to  inquire  tnlq  detention SOSO 

for  disobeying  aider  for  diicharge   aMB 

tor  illegslly  recoRitnltting  di«bar(ed^  prinncr 2091 

for  ■Iding  in  concealment  to  avoid  writ 2063 

for    tefuMoc   copy   of    warrant    or    mandate    to    detain 


1.  Ctntral  frmruhiu. 

linilation  of  action  for  peDalt;r  to  pcraon  aggrined 88B 

for  peniltiet  to  tbe  sUte 384 

where  any  person  may  *ue 1 387    , 

for  penatlio  agBin^t  directors  and  itDckliolderi  of 

banks  and  moneyed  corporationa  S04 

joinder  of  causes  under  fisheries,  game  and  forol  law...  484 

order  of  artest  in  action  to  recover M8 

triable  where  cause  arose M3 

place  of  trial  of  actions'  for  ofCeneea  committed  on  lakes, 

of   action!    for   penahiea   for  tieipusei  on   forest 

preserve.  963 

collection     of     penally     in     forfeited    recognisance,     see 

■'  Recoohtmkcu." 
by  offlcera  of  county,  town,  etc.,  to  recover  itatutory. . .   1928 
1928 

barred  by  payment  of  fine  in  mandamus 2090 

costs  when  recoverv  by  state  is  Ie».  than  tOO S2Bfi 

junsdielion  of  juilfce  over  actions  for  2S62 

order  of  arrest  in  iustice's  court   288.1 

indorsement  upon  executioo  on  justice'*  judgment 3020 

jSris^bn  of"  Stany''dt^^^rt'T^.".  ?"  '.. .  .*!?'?. . .".'.'  3223 
of   Troy  justlee'i   court    3328 

2.  ACie^  by  Ml.  for. 

to  be:  brought  in  name  of  people. 1984 

recovery  wben   statute  imposei  amount  not  exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  ISftl 

to  render  account  of  collections 1968 

S.  Action  by  frivBle  fma<i  far. 

per«n  specially  aggrieved  may  sue 1893 

wheo  common  informer  may  sue ISM 

common  informer  to  compromise  only  by  leave  of  court.  1804 
summons  in  action  by  common  informer  to  be  served  by 

officer  aulboriied  to  levy  execution 18DB 

cannot  be  countermanded  t88S 

previoui  collusive  recovery  not  a  bar 1896 


spedhed  sum 

1941 


I    penalty    not    exceeding 
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falHly   teitiffiiii  *t  trial  of  cldm  ot  third  put;   to  prapnty 

■dud IW 

fulK  inlcnirctation  by  interpreter  of  dty  court  of  New  York.  ■ .  334 

soeanng  faliely  in  any  form  il BGl 

false  swearing  u  to  qiuUficatlons.  etc.,  of  jurora  in  New  York 

county use 

PervetBalfoB  of  Teatl^onr. 

See  "  DiPMiTioHS;  "  "  EnDMO,  VII." 
PeraoBBl  Injary- 

defined BUS 

limltaiion  of  actjona  for  duDase* 3S2 

for  personal  injury  resuTtinc  from  negligence SB 

pleading  mttier  in  mitigation  of  danagei 508 

proof  in  mitigation  al  damnges .116 

order  of  arreat  in  action  for.. ,'H» 

warrant  of  attachment  in  actiona  for.. ......          — .. . .  ......  S35 

lender  afler  auic  in  action  for 731 

no  ubilenient  ijy  death  after  verdict 764 

physical  cxamiaation  of  plaintiR K3 

deposition  of  hoopital  phyalciant  in  aclioD  for S3G 

claim  far  damagr^  not  auignable iS(kfi 

jurisdiction  of  justice  of  acliona  for SMC 

order  of  arrest  in  action  in  justice's  court SMB 

aascflsment  of  damages  on  application  for  judgmeat  bj  default.  .  1215 

PeraaBBl  FropertT'. 

"  injury  to  property  "  defined    XMS 

term  defined 


lefined  in  surrontc'a  practice.  . 

;.,  for  taki 
for  injurii 

;tlon  in  Juatice'i  court  for  injury  l< 


__ __r  taking  or  iDJuring, 

joinder  of  causes  of  setlon  for  injor^-  - 


PkArmaelal 

from  iurT  aervice lOM, , 

1082.  I13G 


empt  from  jury  aervice 1030,  lOSt.  1121 

proof  of  exemption   

Pbyaleal  &x<iinlna.tlo*. 

of  plaintiff  in  actioB  for  penoDil  Injuriet 871 

PkyalclBiiH. 

appointment  of.,  for  jails. IM 

not  lo  diacloie  professional   in  formation'.'. '.'.'.'.'.'.'.'.'.'.'.'.*.'.'.' ^4'.  8X 

may  testify  when  validity  of  will  at  issue 838 

testimony  of  hospital  pliyaieian  ia  actioD  for  peraonal  injuries 

to  be  taken  by  deposition S3s 

reference  to  lake  depotiiion  of  hospital  pbysician SX 

service  of  subpcena  on  hosnital  phyncian SHI 

eicmplion   from  jury   service 1030,  lOSl,  1127 

proof  of  exemption   1082.  112S 

- 'e  false  certiiieMe  to  juror  in  New  York 112(1 

juror  in  Kings  county  a  misdeowanor 1181 

menis.  (urniture  and  library  of  householder 


nn>mx. 


rrtfttenct  ot  mctioDs  ic^ntt  cornmistfonen  of,  in  cHj  of  Nov 

York. TBI 

exempt  from  jury  lenie* 1081,  113T 

proof  of  cxcmpuon   11)62,  112B 

Pl»tB*l«. 

See  "  ArrEAiAHCi;  "  "  Ibfakis;  "  "  pMnm." 
Plrndlas. 

See    "Akswii;"    "  Complaiht;  "    "  Diumiu;  "    "  Riplt;  " 


1,    GiNUAL 

must  be  in  Engliih  lanpiHge 


ly  be  ordeied  to  be  dettroyed . . 


namberi  may  be  eitpraaed  by  liBurei 

appticatioD  uf  general  provisions 

liberally  constfuetL 


city  court  of  New  York '8168 

Lueen  co-defendKnta  621 

■  answer  on  co-defendant 621 

f  order  bill  of  particular* 631 

-judgment  on B3T 

ice  of  motion  on,  in  N.  Y.  eity  court 3191 

ice  of  moticn  on,  in  S.Y.'tiij'aiart.'.'.'.. '.'..'.. '.'.'.  3181 
,    redundaal    and  scandalou*  matter  lo  be   ilricken 

6« 

and  DBcertain  allegaiiona ■'■ 640 

ssued,  pUiniifF  niusi   prove  ailegalion  of 


frr.udulent  mliappTopriatloii. 
allcdation  of  fraud  must  be  p 


all^ation  of  fraud  must  be  proved,  ichen  order  of  a 


■upp'ying  lost  pleadings    -,.-,-...- 

relict  from  default  

to  be  filed* 

■trilling  out,  for  disobedience  ot  on 
for  disobedience  to  lubpona 


of  Uw »64 

of  fart 964 

be  furnished  to  court  or  referee  on  trial 661,  1018 


cop*  to  Ij 

notice  o"''motionVooTln"N7Y."dty" court/; :::::: 
II,  Vhipied  n.iADiHGs.     See,  alio.  "  VoiiriCATiON." 


denial   of  knowledge  or 

denials  and  allegation)  a 
term  "  affidavit  ^  includei 

III.  Vakmhck. 

when  material 


be  staled  to  be  made  by  party. .     6S4 
irified  pleading 3343 


immaterial  variances 

diitinguitfaed  from  failure  of  proof.. 
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PleadlBK  —  CobHbi 


mmended  pleadiDg  to  tw  ■erred .' ..,.,....  M3 

effecl  of  failure  to  aiuwer  or  demur  lo  unendcd  pleading...  5I& 
B>iH*kt>  in  names,  tumi  of  money,  datei  and  deacriplion  it 

propeitf  cured  by  judgment  on  Tcidiei,  etc T^l 

omiiHon  of  neccMU-y  iverment  cured  by  Judeineni   on   vn- 

dict,  ele 721 

miipleAding   or   insufficiency  cured   by  judgment  on   verdict. 

power  </l  court  to  imend  by  inserting  material  allegaiioa '2a 

by  conformini:  plesijing*  lo  proof 723 

court  may  direct  ictlon  to  retain  place  on  calendar R3 

order  of  court  required,  encept,  etc 72T 

power  of  referee  to  allow   ims 

to  allow  a  party  la  plead  anew  at  trial lOlS 

.V.    StirPl.BWrHT*L    rLIADIHOS. 

when  allowed SH 


ibBlitution  of  party  or 
:ten<ion  of  time  for  i 


Iting   supplemental    complail 
^ent  of  partition 


VI.  JoiHpn  OF  CAtlSU. 

demurrer  to  complaint  (or  misjoioSer  of  cauiei Iff 

when   permitted;  generally 4«t 

when  action  relatea  to  real  property 16Si 

in   replevin lOW 

in  action  by  people  against  ume  defendant IRMl 

Vtt.    SriCITIC    FLKU. 

bow  premraption  of  payment  of  judgment  i^caded. -..---.- -  3Tf 

private  (tatute. '.".'.".'.'.'.",'.','.".'.",".'.'.":','.'.'.'.'.'.'.'.'.'.'.!  SM 

account   Ktl 

conditions  precedent.  B3S 

ent  of  money .'i.-M 

;l  and   ijandcr   doei  not  bar  evi- 


in  mitigation  of  ^mai 

plea  of  jusiificBlion  ii 


Vtll.  1 


^rsi  appearing  to  answer  complaint 1 

I  by.  only  allowed  by  direction  of  coart. .  1: 

lot  to  be  pleaded  in  action  againit Ii 

not  personally  liable   for  dcbf  for   falatiy 


wration  in  complaint 1] 

I  by"f aXrB"lo"lltge''in 'anjier '.'.'.'.'.'.  Jl 
to  aniwcr  ot  demur  In  action  on  bm 

r 

e  served  with  answer  in  action  on  KB 

11 

1244 


nraOtnc—  OOBtlt»e4. 

VIII.  In  uictfic  ACTIONS  —  Coatinucd. 

Crtdittr't  action  againil  ktirt,  «lc. 

deKription  of  lands    

descHptlofi  of  property  in  comi 
complaint  to  set  fonh  name  of 


summoned  in  previous  tuit  1 

answer. 1 

Libel  anil  tlandtr. 

applicalion  of  deEamatory  words- ... 

Eles  of  juitifiution  does  not  bar  evidence  in  mitintion.. 
1  slander  special  damages  need  not  be  alleged  wbeo  un- 


alte 

rnalivc  writ  and  return.  20T0,  20TT 

writ  and  r 
joinder  of 

Uatrimonial  ac 

■nrn  cannot 

be 

stricken 

out  as  shsm 

20M 
207* 

z, 

countercla 

m  in  action 

f° 

divorce 
action  fo 

17T0 
17M 

F<H1itu>n. 

complaiol 

to  .alim  that 

no  ei.eco 

lor,  etc,  of  deceased 

description 

of  properly 
0  stale  inte 

m^ofde 

ests  of  par: 

ends™,  i^nt 
co-defenda 

>ia'intisi'.!!i'!'.!!!! 

rest  in  complunt. . . 

Prohibilion. 

fTM 

■"ffi"," 


form  of  verification  . 


uivict  of  pRit'on  for  leave  to  mw  u.. 
itrnl>  ut  oriler  (nntiiiii  lca*e  la  lue  u 

liatlc  Uit  t.«t»  <H  (*e» 

inn  D'jt  Hayed  lur  non-payawnt  of  coiii 
lullinii  leave  [or  niiKondu«  or  deUf .  ■ 
Vn'lanl  maj'  nn-iy   to  defend  as 

■ceedinii*  on  defcndini'a  petition  for  le 


fiinltfl  iin  infant MB.  %n- 


I.NDBS. 

Paat-Omet. 

See,  ■!»,  "  Ujtiu" 

service  of  pipers  by  mul 7M 

doable  title  wben  paperi  Krved  hy  m»] 796 

tine  for  service  of  notice  of  Iriil  by  m*il 708 

deposit  of  paperj  in  briach  post-aSce  in  New  York  city 801 

Power  o(  Atlornej'. 

satisfaction  of  judgment  bj  atlorney  in  fan 1200 

executors  qiulifying  nxy  exetdse  power  of  sale,  etc 2042 

service  of'ortler   ..?i.'.m"'."'l'i\l''.'.\l\']'.'M'.'.]'.]lV.'.'.'.'.     TB3 
oiolion  for,  iQ  New  York,  Kin^,  Queens  and  Erie T9S 


order  for  preference  not  appeolabte . . . 
causes  preferred  by  general  ru1e«  of  p 
by  special  order  of  CO"  "" 


, _  .^  representative  capacity  as  sole  plaintiff  or  de- 
fendant.  :..... :. 791 

dealli  of  party  pendinc  the  action 761 

criminal  actionsV. 790 

by  people  lo  recover  public  fandi TSB 

by  or  against  stale  or  officer  Ibereof 791 

by  or  against  Xew  York  dly  and  its  health  officers 791 

by  or  against  contmiSBioners  of  pilot*  in  New  York  city 791 

by  or  again.!  lovrns  or  counties 791 

against  sheriff 791 


on  undertakings  on  appeal  to  court  of  appeals 791 
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FreH  ABBaplatlonn. 
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See.  also,    -  KvioiKci." 

possession  presumed  from  legal  title   SfW 

occupation  presumed  to  be  under  legal  title.  ...................  SOU 

continuance  of  relation  of  Uadlord  and  tenant  373 

latiifaclion  of  judgment  376 
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not  void  for  lack  of  sell  or  error  in  teste,  unlets,  etc « 

order  of  court  required  tor  inendment TZ7 

Pr  ocl  a^atl  on . 

bjr  f oreisn  executive,  how  proved MS 
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fioxl  order  to  l>e  reviewed  only  by  appeal 2101 
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haw  return  mtde   
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notice  of  hearing  for  aubsequent  tenna  2090 
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iasuance  uf  trtteis  lo  peison  entitled  afler  lemporary  adminiitra- 
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of  notice  of  application  to  change  name  of  corporation 3413 
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amendment  of 721 

of  certlfrcale  of  lale  of  real  property  on  execution 1439 
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bookj  and  indice>  In  be  ke-1  by  surrogate 24B8.  2(9B 

of  will*  proved  elsewhere  within  «ate. . ., 2(Wi 
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delireo'  of  chattel  by  sheriff 1708 

exception  by  defendant  to  suieliea  on  pluntiS*!  undertddnt>  ^^^ 

justilicalion  of  ninttes  on  pluntiri  undemkiDS ITOS 

proceeding!  bjr  defendant  to  recUin ITCH 

Affidavit   by  agent   or  attorney  for   return  of   chattel   to   de- 

fendsnt 1712 

uDdtTtaicinB  by  defendant  to  reclaim 1T(M 

notice  of  jusIificBtion  of  luretiei  on  defendant'!  undertaldng.  1T04 

when  and  how  lureties  to  juatify ITOG 

St  deliver  chattel liOB 
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id  requisition  for  part  of  cbatleli  not  taken. . 


oceedings  by  aheriff 1115 

compelling  shcHff  to  maiie  retam ITIS 

papers  on.  to  be  made  part  of  j moment-roll ITIT 

to  be  fomished  to  coart  or  referee  at  trial 171T 

V.  Claiu  of  titl«  a»  thiu)  person. 

affidavit  by  claimint 170* 

demand  for  indemnity  to  aheriff ITOD 

delivery  for  failure  (o  indemnify 17M 

action  by  claimant  againat  aheriil  for  taking 1710 

indemnity  to  sheriff  against  action  by  clainunt 1111 

affidavit  of  claim  by  agent  or  attorney 171! 

VI.  Pleading. 

joinder  of  cauaes.  IS*,  1B» 

title  of  party. 173" 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  hy  defend- 

defendant  may  plead  title  in  third  person ITSt 

allegation   of   possession   of  land  on  which   chattel    was    dis- 
trained doind  damage. 17^4 
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action  to  recover  chattel  distrained,  triable  where  cause  aroae.  l^ 
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responsibility  of  sheriff  for  sufficiency  of  sureties ITCS 

delivery  of  undertaking  by  sheriff ITOB 
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RCTOcatloa. 
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tuUBienUr?.  tern  "  Lerms  TutuIKnTut." 
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Rick  Ml  and  Con  air  • 

wben  county  treuurcr  mir  act  a)  adinliilMnlDr  ti  aMeio  of 

d«edenfs  eiHte 8665 

RlTcra. 

Roek»tcr,  Manlolpal  Goart  o(  Ike  Ollr  ot. 

Ii  not  ■  court  of  record 3 

jurisdiction  in  ictions  upon  conlnct 32ZT 

of  aunmary  procndinli  to  dispoBeu 2234 

p>ovi«ion«  made  applicable  to  3226 

Roekland  Covntr'. 

illowancc  to  grand  and  trial  jurora S314 

mileage  of  jurora 3814 

BolM. 

of  court  of  appeal* 1B3 

power  of  apprllale  divlaion  to  make 220 

calendar  rulci  in  Erie  county   23E 

power  of  court  of  ctaima  to  nuke 26B 

of  dty  court  of  New  York 823 

feaulatlng  arreit  in  marine  cauaea  in  N.  Y,  city  court 3177 

for  admiuion  of  attoTDeya 198 

changing  rolea  for  exaniiaatioB  and  adniltaion  of  attorney* 57 

exemption  of  grailuatea  from  clcrlnhip   S8 

bow  made  and  revised  IT 

muil  be  nubliihed    18 

nay  provide  for  oreference  of  actions T91 

may  regulate  trial  of  issues 976 

to  regulate  discovery  and  inspection  of  booki  and  papers 804 

settlement  of  interronatorie*   891 

notice  of  motion  for  leave  f  issue  executloD  agtinit 

decedent'!  property. 1381 

'    to  provide  for  notice  of  application  for  certiorari  to  review . . .  21SS 

Safe  D«ti*tlt  CoaaiMaHliMa. 

agrermeni  aiiih  niretiea  for  deposit  with _ 81H 

earnings  ivilhir   sixty  days  not  reached  by  judgment  creditor's 

not  reached' b/supplcmentai^'procMdings'!!!!. I. ..!!!!  2463 

judgment  for.  enforceable  agdnst  earnings,  trust  income,  etc...  1301 
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under  foreclosure  of  lien  on  chattel 1739 

of  nerishable  goods  and  animals  attached 63S 

property  notwjlh standing  stay  on  appeal 131" 
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inspeclion  of  property  laken  in  ntecuriin  1384 

pfiMJIy  for  defacing  or  removinK  notice  of  nie  1385 

title  of  pDrchaaer  oa  execnljon  not  affected  by  ^leriff's  omii- 

sion  ot   noliM   1380 

iherifF,  etc..  not  to  purcbase  at  ulc  on  encutin   1387 

restitution  after  rale    1323 

sheriff's    feci    on' ' ..'.'.'.'..'.'.'.  3307 
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I.  Ceneial  raovisioHS. 

■■  distinci  parcel  "  defined    3343 

how  sold  purauani  lo  direction  of  judgment  1241 

referee  lo  sell  under  direction  in  jadgment  1243 

security  by  referee  appointed  lo  sell   real   propert;r   1243 

name  of  person  whose  interest  it  )old   1244 

judgment  directing,  may  direct  delivery  ot  poueasion lOTS 

order  requiring  sheriff  lo  deliver  possession   I«75 

officer  making,  to  pay  taxes,  etc 1«7« 

judgment  10  Ite  entered  In  county  where  property  situated.  .  16TT 

to  be  at  publie  auction 1678 

notice   of^  1879 

how    conducted    : 1678 

place,  when  realty  in  mare  than  one  county 12U 

officer  makinn,  cannot   purchase    16^ 

goardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1ltn> 

creditor's  action  for  sale  of  homestead  partly  exenlpt 1402 

security  to  stay  judgment  for  sale  of  really  pcDding  appeal 

suspension  of  sale  of  realty  pending  appeal  from  refoal  of 

specific  performance. 133 


^riflT1^s°on    ..'".°.'!..".?....™. ...'". '.'.'.'.'.'.'."''.  S3S7 

on  foreclosure,  final  judgment  to  direct  sale. ..-,  163V 

fees  of  referee  on  3381 

See  "  FoBtcLosuai," 

of  lands  for  non-payment  of  dower  after  adneaiureraenl 16H 

to  pay  dower  may  he  free  from  or  subject  to  lietu 1621 

report  of,  lo  satisfy  dower  in  gross ISS 

II.  0«  E»«cnTion.     See  "  Exkcuhoh." 

sheriff,  etc,  not  (o  purchase  at  sale  on  execution 1381 

title  of  purchaser  at  sale  on  execution  not  affected  by  dieriS^ 

omission  of  notice   IMR 

when  and  how  sale  on  execution  conducted IV* 
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service  of  notice  
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aol  to  be  sold,  Icaaed,  or  moclgiifled  conLrary  In  diviie  in  will.  23S7 

■ppliulion  lo  be  by  pclilion 2349 

infm*  over  foarl«-i  lo  jotn  in  petition !!!!!!!!!!.!  Z34S 

where  pelilion  lo  be  preienteJ 2MB 

contenli  and  veriBcalion  of  petition 23fiO 

when  applicalion  n»de  to  Avoid  action  of  partition SBSO 

application  to  sclL  property  of  incompetent  to  be  nude  only 

b^A  of'^mit'tHof  in™^™t.'.'.'.'.'.'.'.'.'.'.'.".','.'.'.'.'.'.'.".'.'"  2351 

of  ipccial  gu vaian  for  incompetent 23U 

r-jial  euardisn  for  incompetent 2351 

application  to  rdeaae  dnwer  of   incompetent  to  be  nade  by 


bond  of  apccial  guardian  for  in 

-atioB  to  rdeaae  dower  ol 

husband  -, 

husband  may  be  appointed  apecial  goardinn  en  an'licatii 
r«leaH  dower  of  incompetetit   -..-,....,..,.,,, 

bond  of  ipccial  guardian  of  infant ,....- 

trust  company  may  l»  appointed  ipccial  guardian  of  ij 

withouti  iccurily.  ^   ^  ^  ■ .  ^  ^ 

proaecution  of  bond  of  committee  or  fecial  guardian, . . 


o  be  reported  t< 


Sroceeda  of  »»k  deemed  rrai  property 2S90 
iapoul  of  proceeds  of  sale  on  death  uf  infant  or  incompe- 

i™t.  .  .  .: 235B 

Infant  deemed  a  ward  of  court 23G0 

diiposition  and  invntmcnt  of  proceed}  of  tale 2.161 

penodieal  accounts  lo  be  filed  by  Custodian  of  proceeds .....  ■  2361 

prior  eatalei  or  right!  may  lie  included  in  sale  by  consent  of 
holder 2.W2 

Mle  of  dower  right  or  esJle  for  life  of  infant  or  iniompe- 
tnt  for  arose  aum  2363 

debts  of  infant  or  incompeleni  to  be  paid  without  preference.  2364 

V.    FMCnpIHOI    TO    SELL,     UOITCAOE    OK     LIAIC    raOFUTI     Of    DICI- 

juri>di;tioa  of  surrogate   ....' ■a«2 

what  property  subject  to  sale 2748 

for  what  claims  proneitv  may  be  sold 274S 

'■  tunersl  enpeosea ''  defined   2740 

when  petition  may  be  presented   2TriO 

who  may  petition   27S0 

eirtenaion  of  creditor's  time  lo  apply  when  action  pending...  27.11 

notice  of  pendency  of  action 2761 

time    for    application   on    recovery   of    property    fnudulently 

conveyed 2TS1 

cooteniB  of  petition   27».  2752 

Inquiry  to  aacerlain  unknown  facts 27S3 

citation  upon  petition   37!M 

parties  not  cited  may  appear 27Kf; 

proof  of  ciaimi  not  yet  due .'. . , ,',*.'.'.'.'■ ....  STO 

•O  12AS 


INDEX. 


■«le   of  Real  Proprrty  • —  t'OBllHcd. 
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sdmiision   of  executor,'  elc.,  does  not  prei-ent  bar  ot  lUtntc 

of  limiutioni. KM 

proof  of  judgment  debts   27S«.  2T5I 

ceerei  to  determine  debt  and  Hens 'liM 

trial  bT  jury  of  queitiani  of  fact 2MT 

order  directing  jury  trial  to  lUte  qaettioni %47 

review  of  •erifict  of  jury  to  be  bv  motioa  for  new  trUI  only.  2U» 

whit  proof  n«;e.»ry  for  decree 27,'* 

appoinlment  of  »ppr«i«rs   2T0U 

inquiry  as  to  mor(Biging  or  leuing a7«i 

decree  to  moTlgige  or  lene Z7CU 

decree  lo  lel]   2TS1 

postponement  until  controvcrty  ai  to  title  determined 2T(t' 

order  of  ule  of  different  pirceli 27SS 

bow  ule  made  when  undivided,  interest  Milts 2704 

how  ule  made  when  precedent  estate  cnsis ZT« 

application    of   proceedi  of    undivided   interest   ot    pracedeni 

form  of  d«ree'  V, '.'.','.'.*.'.'.'.",'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.*.'.'.'.'.'.'. '.'.'.'.'.' '.  '.  2165 

bond  of  executor  or  gdminiwraior arOB 

appointment  of  freeholder  to  execute  decree STBT 

failure  of  executor  or  adminialralor  to  jive  bond 2T*7 

order  directing  execuiion  of  decree STfig 

order  to  sell  part  pending  appeal ZIHB 

death,   etc..   of   executor,   etc.,    or   freeholder  due*  ool   affecl 

execution  of  decree 27!*} 

aoceeiior  of  deceased  executor,  etc.,  may  complete  lale 277" 

what  credit  allowed  on  aale 277: 

mode  of  sale  277: 

notice  of  sale   277" 

how  private  aale  effected   277; 

distinct  parcels  lo  be  sold  senarately 2TT^ 

persons  prohibited  from  purchaiins  2TT4 


r  mortgaSee  from  heir  not  affected.  '. 


when  part  of  lands  under  contract  to  purchase  to  be  iM. . 
effect  of  conveyance   of   decedent's  interest   In  contract    t 


lands. 

in  pan  of  contract  for  Und 


notice  of  distribution  of  proceeds 27B7 

proof  of  further  dehis  or  liens  on  distribution 27)<s 

sale  of  unsold  propertv  for  deficiency 27w 

proof  of  claim  to  surplus  money CT" 

appeal  from  decree  for  distribution JTliI 

conntv  tre«,irer   to  distribute    27W 

iiion  amonK  creditors  and  claimants rv 


It  of'Tnfi 


mrnt  of  funds  : 
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V.    PlOCHDllim    TO    UU.,    KOBtOWlI,    ETC. —  CoDCJllBed. 

depoait  of  infant's  ibire  <o  savings  bank  or  tnul  company. ,  3T9H 
effecC   of   pendency   of  inothef   »clion  or  proceedinK  to   k11 

property 2TBT 

when  HirplBt  moifey  on  fortcloinre  or  otber  ule  to  b«  paid 

lo  sUTTOcmle. 2766 

dinnhution  of  other  laone;  on  forffilosure  of  sale 2790 

care  and  cuatodr  of  iceurity  and  leaiei 28011 

reatitution  when  tutts  suhjequerlly  diKoyered 2801 

leiBoval  OT  aunwnuan  of  freeholder  not  atayed  by  appeal  ■ ,  .  2NS3 

compelling  judicial  seltlemenl  of  account  of  freibidder 2720 

allDWancc,  of  coats  of  piocading 256.1 

Aaloons.  "  '"  '""  "'  commiiiioni 2.'i« 

justice's  court   not  to  he  held  in  room  where  traSc  in  liquor 

aiilhoriied 2888 

•tavlBxn  Bsnks. 

desienatiun  of  depoaitorieg  of  court  fund* T46 

accounts  of  denoiitoriea  of  court  fanda 1..     T53 

certificates  to  deposit  of  court  funda  1'iX 

eiceplcd  from  provision  for  vohmUry  diraolulion   2420 

deiKjait  of  infant's   share  of  proceed!  of  land   gold  to  pay  de- 

oedent'a  debts    271W 

JlpBndaloati  Hatter. 

teacher  may  be  excused  from  servinff  aa  juror. 1038 

exempt  from  jury  aecirice  1081,  1127 

proof  of   exemption 1082,  1129 

to  action  to  diuolve  corporation ISTM 

to  action  by  people  to  annul  corporation lfW4 

petition  by  regents  of  university  for  dissolution VM 

appointment  of  receiver  1810 

before  their  term IfCB,  1828 

action  ajtainst  tTuglees  on  c^iuse  arising  before  their  term.   lOZT.  itlK 

'  tion. .. .7. . . r. . !'!'? °^.. '!?.".".V^. . . I™.". .™. 

ool  officers  ■. 


Scire  PaelBB. 


bolished.   . 
relief  to  be  obta 
Seal. 


tong  teal  not  to  Invalidate  praeeta. . 


proviaiona  reapecling  leala  of  ciHini 27 

description  to  be  depoiited  with  Mcretaiy  of  slate 27 

of  county  clerk  is  leal  of  county 28 

i«  seal  of  supreme  and  county  court* 27 

provision  for  new  seals 30 

of  appellate  dii-iiion  332 

of  court  of  ctaims   2BT 

presumptive  evidence  of  consideration  ftW 

certificate  to  copies,  etc.  of  record*  to  be  aealed WSX 

certified    copy  of  record    for   use  in   same   court   need   not   be 

of  iurroB«te'«'eoiirt' ',....'.'.'.'.'.'.".'.'.'.','.'.'. '.'.'.'.'..... 71,  290T 

certificate   by  legal  custodian  of  doonment  is  presumptive  evi- 

•nrrogatet,  (egisier's.  clerks,  etc..  to  make  and  certify 981 
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misdcmranor  to  ref uh,  neglect  k  Atlty  to  nuke 9S1 

Surly™*lerkT  fm  for  mking,™. .'."..'.. .! "WWl^WW  3304 

of  title  insurance  and  abnract  companiei  may  be  lued  in  lieu 

of  official  searcbei  323B 

expense  may  be  Uxed  as  disburaemint 3SS6 


of  age  and  term  of  judges 51 

to  dislribuie  reports  of  courl  of  sppeab 213 

judgment-roll  annulling  corporation  lo  be  filed  with IftB 

to  publish  jiidgnwni  annulhng  corporation MB 

copy  judBment-roU  vacating  letters  patent,  etc.,  to  be  filed  with.   lOSU 

transcript  lo  be  transmitted  to  county  clerk IV9» 

order  changing  name  of  corporation  lo  be  filed  with.." 2414 

to  publish  changes  of  names  annually  in  session  laws -2417 

surrogate  to  transmit  copies  of  wills,  etc.,  of  nonrenidenM  to.  .   -JSW 
searches  lo  be  made  wKhout  charge  for 3290 
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included  it 


■ittlngi  of  court  may  be  private 

costs  when  recovery  ii  less  thin  I50_. . 
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flvparatioit. 


oof  of  service  of  si 


deeiticd  a  resident ITtf 

nona  by  publication ".".'.■.■.■.■.■,'.'.'.'.■.'  M^     43» 


allowance  of  temporary  alimony  

temporary  allowance  for  support  of  child™ 

.allowance  for  costs  and  expenses 

when  reference  may  be  ordered. .......... 


and  proceedings  to  be  cerli- 


court  lo  regulate  custody  and  mainlenance  of  children 1 

support  and  education  of  children 1 

revocation  of  judgment   j 

court  may  annul  or  modify  directions  of  judgment  ae  to  ali- 


for  suoport  of  wife  and  children .  .\"  ]']'.'.'.['.[[[[   ITK 

■■"I  of  husband's  properly ITO 

Lpport  by  proceedings  for  contempt 1773 


enforcing  support  by  proceedings  foi 
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df  husfannd'i  property  in  action  for  divorce  or  MpantJMk 1T72 

ActiOD  by  iudsmcnt  crcdilor  for  soiucstritiini  of  coipbrAtc  prop- 

tny 1T84 

Service  nl  Proeesa  und  Papera. 

I.  Or  SOHMONS.     See  "  Suuvohi." 

11.    Of    PIIADISOS    AHD   MPMS. 

of  papers  on  aitoiaeys  resideiit  in  *D  adjoining  *Ute BO 

notice)  and  psperg  may  be  Mrved  on  party  or  attorney T9fl 

double  time  when  served  throagh  post-office TB8 

tine  for  letvice  of  notices  in  N.  Y.  city  court 3161 

on  attorney  by  leaving  with  partner,  cterk  or  penon  in  charge 

of  office 797 

by  leaving  in  office  797 

by  leavinR  at  residence    797 

.    by  having  at  residence  of  party 797 

by  mail !!"!!!!"!!! !!i !"! !i !1  !i  7B« 

after  appearance,  papers  must  be  served  on  attorney TOO 

in  default  of  appearance,  papers  need  not  be  served  on  dt- 

fendant.  unless  confined  for  want  of  bail 7M> 

on  clerk  for  non-resident SDO 

deposit  in  branch  post-office  in  New  York  city SOI 

sheriff  must  permit  access  to  prisoner  for  personal  service. ...  l.tS 

tine  of.  of  answer  of  defendant  arrested  B6R 

of  amended  pleadinns  548 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc  927 

lime  for,  of  pleadings  in  N.  Y.  city  court SlfW 


of  mandates  hy  sheriff,  etc V. V. '.'.','.'. V. V, "  Vmi 07 

of  order  of  injunction    «1(l 

of  notice  of  motion   for  leave  to  issue  execution    after   live 

years. l.'CTR 

of  order  Cor  nirv^  of  property  in  dispute iep:t 

of  affidavit,  requisition  and  undertaldns  on  lakinc  of  pro[>erty 

In  replevin 1700 

on  county  treasurer  of  order  to  pay  money  held   subject  to 

of  oetition  for  discharge  of  pcrKm  imprisoned  under  cxecu. 

tion 220fl 

of  petition  for  production  of  tenant  for  Ufe ..-  2304 

of  order  to  produce  tenant  forlife 230n 

of  notice  of  sale  under  foreclosure  by  advertlwrnent 23J» 

of  order  to  shovi'  cailM  in   proceeding  for  voluntary  dissotu- 

lion  of  cornoration    ._ a42n 

of  petitinn  and  notice  in  condemnation  proceedinas.  .'.VilflV.  S362 

appearance XIM 

of  nrticcB  in  procecdinRS  to  sell  corrwate  real  properly 3318 

IV.  Or  suaFOiN*.     See  "  SVWOEMA;  "  *  WiNUSII." 

V.  Of  state  wans. 

hsbeu  corpuj  can  be  sefvM  imly  by  elector  of  state 2000 
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Bcrrlcc  ot  procesB  and  Paper*  —  Comttaaet. 

V.  Or  iTAtE  WBiTS — Contiaucd. 

of  hibMi  corpus  or  ceriiorari  to  Inquire 


of    sppllcatioa    for    pereraptory    writ 

rii  on  court  or  judges 

Tit  on  board  or  body  otbcr  than  eori 


Tof  "pp 


Mibstiluted  service  < 


of  priccri  on  petili 
flcrvieea. 

iurisdiction  of  N.    y. 

n  for  »te  of  animals  found  alriTinR 

city  court  over  octloni  for   wrvicej  oa 

a  ever  a  I  Liability. 

Mversnce    ot    sction 

n    drath   of   party  jointly   and   severally 

judgment  against  one 
Mveranie  o!  .ction  or 

Ser  prance  of  Action  ■. 

judgment  against  part  of  defendanu... 
erally  liable  on  entry  of  jadgnent  against 

*rly  unite. 

BRainst  one  or  more  of  defendanti  severally  li^e 13H1 

after  judgmcnl  aRainit  somi:  of  detendaiiM 1S05 

when  pIninlifT  cnlilled  to  judgment  on  one  or  more  cautei' 1220 

when  different  parties  succeed  to  dilTercnt  nareels 1521 

B-lien  diflirrent  nirtici  succeedto  really  and  M  rent!....  182* 


..Google 


■nawet  or  defence  miv  be  i 
notice  o(  motion  io  N.  Y.  c 


to  notify  c. 
need  not  > 

(elecnphini 
II.  Cd»tooy 


.f    fen 


STjn  of  appellate  division ..,., 

>f  court-TOom  of  appeliue  dlviiion... 
minute  books  for  sppellite  division. . 
Iir    calendar    of    l^1pcllate    division    i 

expenses    (or   ultendioK   ter 


chargeK  for  lodginK.  < 


^'fsil'  an" 
f  prisoners  under 


■!»)■ 


-tVr 


Sir™iUh 


urn  liy  nuil 

:  returns  by   

rn  cured  by  jadflment  o 


of  persons  reeistins  procesi 


y  to  properly  adtei) 1 

',  when  ordered 

etc.,  from  N.  Y.  dty  court. . 
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IS  —  CoBilnned. 

levy  of  atuchnent  after  term  of  office MA 

to  collect  debts,  etc.,  iRached We 

actions  by,  in  aid  of  attachment «B 

taaj  tat  on  debia  attacbed  b*  hira 4SS 

may  Uke  property  for  deposit  or  dellyery 718 

may  convey  real  property  b^  order  of  conit-  ...->.',. 718 

dixgualilied  as  trial  juror ICtiS 

to    sell   and   convey    real   propenjr   pursuant   (o   dlrecdon    of 

judgment 12*2 

eiecution  to  issue  to 13t2 

to  irfaom  issued  when  igtinBI  iheritT 1341 

to  indorse  on  execulion  time  of  receipt 1303 

to  whom  execution  against  attached  property  iaues T06 

to  deliver  copy  of  satisfied  CTCcution 12W 

not  to  purchase  at  sale  on  execution 13SI 

under-sheriff  to  proceed  u-on  execution  on  death,  etc.. 13S8 

ilors 1*17 

on   death,   etc.,   under-sheriff  or   successor   to  eomplcle    sale. 

etc.,  of  real  properly  on  execution 1*TS 

undertaliinB  on  habeas  corpus 9M0.  2002 

proceedings  on  writ  of  usestment  of  damages 210ftSlU 

execation  of  warrant  of  attachment  fo.    nntempt 22Te-22«3 


arrest     of     judgmcnr      debtor     on     supplementary     proceed- 
ings   2437-2430.  WB3 

IV.  Penalttei  ahd  uamutt  roB  uisconduct.  heulect,  etc. 

misbehavior,    neglect    or    disobedience    punishable    as    ■    civil 

tor  neglect  of  deputy  lo  attend  court ]        ■* 

damages  again*t,  for  faihire  lo  execute  mandate 1"* 

penally  for  negle^l  to  execute  mandate  in  SDCcial  oroceedinR.      TW 

nnd  maTe  and  female  prisoners J25 

treble  damages  for  failure  lo  separate  civil  and  crimlnil  and 

torfeititrr  of  offire  for  .ufTeringMlVor'uK  ofliquor" 'in'ii'l!.'      130 
answerable  to  federal  courls  for  detention  nnder  federal  pr«o 


refusal  lo  return  Inventory  of  attached  property  is  contempt. 
exonerated  from  liability  for  arrest  on  juMiBcation  of  bail. .  . 

«h..n  liahle  as  bail  for  discharge  from  arren 

liability  for  arrest  in  violation  of  privilege  of  witness. . .   8«3, 

fine  for  onu»5ion  to  keep  jury  in  special  proceeding ] 

rrnalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 

penally  JcA- wWng  delivery  of  chMUl' iakin' in'reilleviii !!!!." !    1 

mr.ndate,  ."T  .'".'??.  'f'l"!  ..^.."i  '"!"",.  .''^.  ""' 
-liaWttty  (if.  nn  msiilSriency  of  sureties  on  nndcnal 
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ilSnency  of  sureties  on  nndcnaking  to  ap-  

pcnaitf.  .fon  .wongful    nfi,«^tn"diKhat^  'debtor  'tijlm  '  in 


V.    ACTIDH*  AHP  noCEU  AOMMtT. 

UmiUlion  of  action   for  non-paymeol  of  Bume;  collected 

IglinM.  for  (^dal  act  or  omiauon ,. 

preference  of  actions  agilnit 

proccedinia  on  judgment  agtinal.  on  liability  49  bail 

arrest  of,  by  coroner 

bow  confined  when  arrested. - . .  ^ '■''-■ 

place  of  confinenicnt  of,   deemed  a  jail 

•ntitled  to  jail  liberties  on  giving  bond 

mbatitation  of  indemnitora  in  action  ayainat*  for  levy  on  1 

proceedinfi  to  compel  aheriff  to  make  retorn  to   warrant 

.     eotlecl  fine. 

action  against   sheriff  for  failure  to  collect  fine  ander  1 


'JL 


people  against,  for  oinlirion  of  dntr  under  w 


1   for 


actions  for  other  defau 

Indorsement  on  execution  directing  ir 

aoreties  insT  plead  pre-'-    -  


rNefY^ksndki^is 
to  be  collected  by  virtue 
of  deputy  sheriR's  for  at) 
in  proceedings  to  enforce 

count^: 
liens  on 

:::::^ 

SkcFllFa   Jnrr. 

in'execi 
liaaionera 

..  OKI-ma 

on    inquisilioii   before  comm 

■nl   of 

^'  zt 

aherilTs  juror  exempt  from  U^al  jury  a^ee  in  New 

■■  ■  JSS 

iUppinar. 
Slander. 

injur," 

■'« 

ail^' 

plea  of  justification  no  bar  t. 
preference  of  actions  for., 
(pedal  dimagfs  need  not  be 

•e  Ib  mitigation 

dimagci  npmtTtd  are  scpar 

te  property  of  married 

a....  1909 

nued  bcfor 
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fllantler  ~  C*atlmird. 

comwben  recovery  i>  ]e»  than  %S0 ^T* 

fuceplti  from  juriidiction  of  juitice'i  court Vn 

of  Albanv  city  court TT^ 

of  Troy  justircS  court   B21 

(crounting  by  retitivn  Beting  as  funrdUnj  in  locaic 2Kii 

ftpreta.1  rrrPFedlBCu. 

defined.   .  , , XO* 

"  special  proceeding  "  refera  to  civii  proceeding. - ,  HlHt 

term  "  affidavit "  inclodei  verified  pttitian  and  onawar Xt41 

proceeding*  Hipplementary   lo  execution  are littl 

cannot  be  taiten  to  recover  real  orouerty  unJcH  exprcaily  al- 
lo"«si ....._..... lBf« 

'S^^  York  ^i  K^nS^.  T."..... 

!ltt  abatlS^by  Tell'"  «  Z<ljounin.enl' of  court *".'  i' 

conlinnancc  on  death,  elc.  of  judge -'>:: 

power  of  lubitituted  officer  lo  continue -""S 

power  of  county  judge  in ;MD 

indi'ded  witE5Jr»ta'lut'e'  o'f'fimilattoni.!"  .'".  '°.""  ',  'T. .'.'.'.  4H 

commenced  by  lervice  in  ume  manner  u  (ununoni VB 

no  ihitenient  if  right  lo  relief  survive) i-^ 

■ubstitDiion  of  rcpmenlBtive  on  deaUi  of  sole  party 7>T 

oatbs  and  affidivio  wiiboui  the  ataie M4 

where  paperi  to  be  filed   -  -  -  - -.........,- f^- 

Iranif er  10  aapreoie  court  for  _dI»Ulily  of  county  judge :u.' 

lo  whom  com  Bwar^   '.'.'.'.'."'.'.'.'.'.'.'.'.'."'.'.'.'.  -t*! 

when  person  recovering  costs  deemed  a  judgment  creditor. . . .  liK:: 
II.  Tmal  juioh  IK. 

fine  for  non-attendance.  . 11!»-. 

■peclal  return  of  delinquency  and  fine  to  county  eowrt lia> 

collection  and  remiuion  of  fine  by  county  court ]i!» 

jurori'  fees. SSI' 

ni.  ArpiALa. 

orders  affeciing  substantial  righls  appealable 136ft  ISK 

froni  final  order  brings  up  preceding  orders 13SK 

limitation  of  time  to  appeal IIM 

method  of  perfecting l.'Wi 

May  of   execution    pending ]»> 

entry  and  enforcemenl  of  order  dVlerminina '.'.'.',  1M|1> 

gOTCrned  by  provisiom  relating  to  appeals  In  actions cUn 

Special  SFBalons.  Cnnrta  of. 

may  diacharge  person  committed  for  Don.paynnnt  of  be.  3SS 
■»««tol  Term. 

to  be  held  by  one  Judge.  - ..  325 

•ppcdntment  of  lltne  and  place  for il^!il'.  VSS 
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Tern  —  ConllSBed. 

cc   of  holding. 

J  be  adjourned  io  chamberi . . , . . , 


kpvclSc    Performiliicr. 


.  1323 
.   1323 

".  132S 


Tson  "  in  condemnation  la«. . 
t  or  Cuius." 


limitation  of  action  for  re»l  oropetty. 

by  grantee  of,  for  reu  propen,    . 

' il  property  on  annulled  lertei 


!n<icillan   of  pleadings   by 

-■-  -' •  ■-  -ilions  for  funds,  etc.,  of. . 


■ctiment  :n   aciioi 


ndl  of.. 
t,  Blta^ment  o 


liability  in  damaeea  for 

properly  nblained 

may  he  made  defendant  in  nartilion    . . 
in  action  affecting  realty  «uW*« 

ma""b™mi"e''de(en°d"r.t''in*f"ec1ora  " 


to  vacate  letCeri  patent  Rranled  b] 

forfeited  for  treaaon.  «e  '"  Tai 
Joinder  of  relator  as  plaintiff  in  acliot 


of  really, . 
"""!■*  t'rai 


fcn^.- 

by  people 

fney- general    when    relator   joined   ■ 


,  by  or  i 


<r  its  . 


uaiiRed  ai  trial  ji 


t    not    affected    by    ia«)lvent    debtor 

r  Dubile  funds  noV  io'bi'  dUc'har^'  'f 

under   foreclosure   by    ■drertiwaenl 

inrJEidictinn  by  or  imiost  peonle 

'ithout  chance  tor  certain  officer* 

pe>  and  charge!  againat 


.  2211) 
if 

.   SRWt 
.   2fW3 


IKDBX. 
Btete  —  ConttaaeA. 

J.  Actio*  it,  to  iecovu  rustic  tckih  —  ConHoDed. 

other  aclioni  ma;  be  ■t^'cd 19711 

order*  or  mterloculorr  judimnrt*  In  other  actloiu   may  be 

l>artiei  to  other  actionfl  taay  be  brought  iti ,, .  - ]Oi^i 

cauae  of  action  vested  in  aUtc I)n? 

limited   to  ten   yeara Iflra 

dftpoiition  of  proceeds  of  aetion lltt 

oetition  by  rounicipaliiy,  etc..  claiming  proceeda lw-> 

allamey-ieneral   (o  hrinj  action iV.K 

prifercnci  of  BClion  on  calendar T!B 

II.  Coira. 

judsment  for,  may  be  taken  aeainit IflK 

execution  for,  not  to  t»ue  againlt ISffi 

payment  of  coat*  a^inat  atate  or  public  officer. .............  RUt 

amlmt.  when  action  brought  on  relation  of  private  penon. . .  XHi 
wben  action  for  benefit  of  municipaUty 3M1 

State  Aarlan> 

officers,  etc.,  enempt  from  ioty  iCTrlce lOW) 

State   CaiBptr(tII«r. 

lesrches  lo  be  made  without  cbar^e  for ICSn 

Xo  audit  feet  and  cbargci  aiainat  Mate SSK 

State  BovlBeer. 

searcfaei  to  be  made  without  charge  for 3211) 

State  HiMvltftIn  lor  Ibbbm. 

officer  having  inriadictlon  over,  may  apply  for  ^ipoiatntCBt  of 

contenti  and  verification  of  pelllion gBIa 

to  what  court  petition  preitnted aai 

notice  of  application Sgai 

appointment  of  committee BSSh 

proviHionA  relating  to  commiaahm  and  trial  by  jury  in  eonrt  not 
applicable.  233b 

State  Piiaou. 

agent  or  warden,  etc.,  exempt  from  Jury  tervice IW 

State  Rep«rte>. 

is  reporter  of  conrt  of  appeaia W 

duties  of. SIO 

removal  for  neglect  of  duly Tin 

not  to  he  intereiled  in  pabUcation  of  report* 211 

contract  for  publication  of  reporta Z11 

copyright  of  reports MI 


unreporied  opinion*  to  be  filed  with  e 


to  pay  governor  damage!  ascertained  oi 
legacy,  etc,  of  nnkuown  person  to  be  ] 
•earcbei  to  be  made  without  charge  fb 


Itl«t«  Writ*. 

See   "  AUEUUEMi   or   DAtuau;  "    "  Cutiouui:  " 
Co«Tiiai  "  "  Uamdamu*;  "  "  PtoBiinioKi  "  "  Wi 


I  UmllatlotM. 


excepted  froi 


ingi  by  injunction 611-frr; 

not  to  exceed  ihiity  days  wilhaul  Hcurity  tmi 

orders  for  »I»x  longer  than  twenty  day* TO 

for  non-payment   d(  motion   costs TT9 

finil  judgment  nol  sl.yed  ^motion  for  new  trial,  elc. '.'.'.'..'.'..'.  10115 

period  of  lUy  not  mcludcd  in  liCe  of  lien  of  judgneni 12^5 

on  jppeiil.  see  "Aeptu-" 

■^penile  division  may  grant,  pending  appeal 134S 

St«-nB  BnslDeerii. 

enemni  from  jury  wrvice 1030.  10S1.  1127 

proof  of  exemptioD   lOSE 


not  la  be  intemted  in  preparing  or  |i 

wben  nota  to'be'fii^I!.'!^ !!;;;];; 

preaervation  of  notei '.'.'.'.'. 

when  notes  mjy  be  destroyed 

delivery  of  notes  to  successor  in  ofBc 

when  notes  to  be  wtitten  out 

haw  transcribed  minutes  lo  be  writtei 
judge  may  require  « 


1  minutes  to  party  paying  for  ui 

■f  trial  may  be  treated  M  judge's 
iplication  of  notes  of  trial  an  jiid 
ordered  by  diatrict  attorner,  etc. 


isaiitant  in  Kings  covnty   

n  counties  of  second  iudicial  diiirict  otfaer  than  Kings.. 

n  judicial  districts  other  than  iirst  and  second. 

in  coumien  of  second  judicial  district  other  tiian  Kings. 


IKDBX. 

McnoKFapbeva  —  Coutlaaed. 

aapomtiBtDt  of.  br  cmrt  of  clain* ...  SM 

oi  city  court  of  New  York 332 

■ppointmcnt  ud  compensation  in  county  court 3S8-38J 

■ppoinlmcnt  and  removal  in  surrDgate'i  court  in  Ncv  York  and 

Kin«». 25U! 

in  lurroEala'  couru  in  atbCT  countiea 2913 

in  lurrogatc'i  court  to  take  and  trsiucribe  notes 2M1 

f »» '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  W.1 

fltrnbra  CoBBty. 

jail  liberties  for. 145 

atoplibolderK. 

limitation  of  actions  for  penalties  against  stockhaiders  of  banlii 

service  of  summans  on,  bjr  publicattos 4$Et.     4X> 

when  to  he  joined  as  defendants  in  actJoB  >sv>ut  corporation,  -    ITlbi 

separate  action  againit,  to  enforce  liaUlity 1781 

proceedings -,   lT92-lTai> 

of  bank  may  te«llfy  to  personal  transaction  with  deceased  person.     82< 
Slrarn- 

to  be  brought  in  justice's  court 30R! 

who  nay  maintain 31»c; 

application  of  recoveries XSi 


precept  upon 
proof  of  *e" 


application  of  proceeds  of  sale SOW 

l^yment  of  dainages  for  trespasses 3ffiU 

determination  of  claims  to  surplus 3(44 

application  of  surplus  when  no  claioa  mtde  within  a  year. . . .  StHM 

order  u,>an  claim  for  surplus »»S 

appeal  to  county  court  from  order  on  claim  to  lurplns 3f«j 

appeal  to  supreme  court  from  order  on  claim  to  surplns 309S 

decision  in  favor  of  person  answering 3>l9e 

damane*  for  malicioos  seiiurc »»r. 

cost,  on  decision  for  person  snswerins aW! 

d™and'hy"ow'ner  for  nossesMOn  before  trial W'.W'.W '.'.'.   3r»T 

when  animal  wilfully  set  at  large  bv  third  person sntv 

dimsBcs  and  penally  to  owner  for  (rilfully  settinK  animal   at 

large _.   »vn 

mal  Bt  large SlOO 

demand  of  pn'ice<''.iDn  after  final  order  before  sale nir>1 


appeal  from  order  on  demand  for  possi 


lltrB>n  —  CoBtlnncd. 

II.  SiiiuM  *HD  »M,B  Of  srRAyi  — Continued 

appeal    from  final  ord^r 

ila,  pending  appeal  frotn.  final  order. 

underldunn  on  ilav  pendinE  ippeal  from  final  order 

3104 

SiSS 

limitation  of  action  for  selling  animala 

310T 

procecdinn  asainM  dilFerenl    owneri  of  animals  trespa 

wng 

res- 

action  or  seizure  superBcdei  proceedings  by  olhen 

officer  may  prosecute  when  private  person  abandon*  iciiu 

ri: 

ai  -2 

StrerlH. 

action*  for  penallio  [or  aUowing  tnlnuls  to  lun  at  large 

Siib-Con<pac1or. 

lltrBi-lc  Jitry. 

Sec  ■'  Ju«T  AHD  Juaojs." 

aalipoeu. 

sheriff  may  iiine  to  wiinesgea  to  attend  trial  of  cliim  of  Ihird 

" 

3Sg 

damages  and  pensltT  for  disobedience 

•errice  of  mbpceni  from  local  courts  of  Hudson.  Ulira 
Otwtm 

■nd 

1 


INDOX. 
flakpoean  -~  Csatlnaed. 

pmrcr  of  surrogate  to  issue 2*S1 

to  olficerB  having  GuBlodr  of  records 906 

to  prodace  books  of  icoouot 867 

application  by  witness  for  TeltcfUroolp. .'..,..- -^  ---  d67 

to  produce  books  or  papers  of  corporation SSS 

subordinate  of  public  officer  may  produce  book  or  paper Mt> 

book  or  paper MR 

procurins  personal  attendance  of  pobUc  ofEcer  on 9«> 

of  olEcer  of  corporation M» 

III.    Ih    FaOCEEDIHBS  OTTint    THAH    ACTIONf. 

who  may  issue SM 

penalii  for  disobeyina  subpoena KB 

wsrrart  (or  witness  failing  to  attend ffil 

pTovisiona   not   applicable   to    iubponas   imed   hy   Justice  of 

rv.  Ih  jnsricEs"  covrn. 

when  justice  may  issue SQtS 

service 2PTa 

service  of,  from  local  courts  of  Hudson.  Uttca  and  Onrego.  3S01 

S«1>atHBtloa. 

of   partEes.     see     "  Abatement     akd     Ksvivai.;  "     *"  AirEAX-:  " 
"  Fasti  IS." 

■nisiBiBrr  Proere4lB*B  to  Dlii»aBB«aB> 

apeciaJ  statutory  provisions  not  affected. ..,,,.,,,,..,..,..,_  _  EWi 

right)  in  cases  nol  provided  for,  saved SSBt 

when  emnloyce  may  be  removed  from  master's  premises 2231 

when  tenant  may  be  removed S3S1 

reinoyal  of  tenants  and  occupants  from  property  sold  on  exe- 

recovery  of  oossession  of  property  sold  under  foredoaure.  . .  22X1 

fanned  on  shares   S2Xi 

removal  of  squatters. 22Sa 

of  person   forcibly  entering  or  detrains 2233 


.   2SK. 


on  by  nngbbor  for  summary  removal  of  tenant  of  bawdy- 
B   by  neighbor  to  owner   of  bawdy-house  to  bccin   pro- 

^Ii«^i;I^'V;;::-:::;:-:H::;::::;:^^ 

ice  of  precept  from  New  York  maoMpal  court •. 


INDBX. 

Sa^uiuirr  Proceeillac  to  Dlnpoaaeaa  —  OoBtlMMtf. 

IL  Peutidh;  fuckfti  mviCB  —  CuntkinnL 

to  whom  di.eet^   3311 

piBBlty   (or  failing  to  deliver  eopjr  of  precept  to  perion   to 

wfaoiB  direelsd 2241 

■ervice  of  precept  oo  landlord  of  b>*dy-hoa*e 2242 

proof  of  lerrice  of  precept 224S 

lU.  AiTSW£a;  tiTAL;  final  ouier. 

verified   anawer  maj  be  filed 2244 

defences  lo  proceeJinga   2244 

iuucs   upon  forcible  entrr  or  detainer 2246 

transfer  of  cauu  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issue) 2247 

demand    for  jury  trUl 2247 

cununontng  and  impanclini  Jury    2247 

proceeding!  on  diiagreement  of  jury 2247 


■djournment  of  t 


I  ejeelmcnt  to  recover  property 2264 

upant  of  iMwdy-houM 224» 

2250 

g  $50  and  dlsbnrxmedU  m>y  be  allowed  in 


TV.  WAuuNt  TO  KEUOVz;  Kmiumoii. 

warrant  lo  dispoaKSi  defendant 22B0 

occupant  o(   bawdy-house.   3260 

cjcculion  of  warrant 2260 

cincelA  term  of  leaK 2263 

action  for  accrued  rent  not  aifccted  by  warrant Zii3 

atay  on  payment  of  arrcara  asd  coaU 22M 

ga  undertakinR  Co  pay  arreara  and  coiti 22M 

aeainflt  insolvent  or  bankrupt  on  undertaking  for  pay- 
men!  of  rent   .   ....:.-., 2aS4 

'^eiecut?^"!' .*?"!'"'!'.".^ .'.". .^TltT.?! .?.!?. . ...".  °".  2254 

delivery  of  undertaking  for  payment  of  arreara  and  costs 2256 

redemption  by  lessee  when  anexfHred  term  eiieeedf  five  veara.  22S0 

by  creditor  of  leiaee  when  nnexnred  term  exceeda  five 

years.  22.17 

i<  subject  to  lease  by  petitioner S26R 

Gtition  and  order  to  show  cause  on  redemption 2256 

aring  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2266 

V.  Arruu, 

from  final  order   2260 

□nderiabing  to  stay  warrant  pending  appeal 2161.  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 


division. 


ges  on  reversal  of  final  order 1 

le  stayed  only  as  enpresaly  allowed  or  by  In- 
Etion  against  petitioner i 


[.  lisvmcz;  tobk: 

is  mandate  of  court. 


M8t 


—  CoBllBaed. 

I.  luuAHci;    Knu;    iiouiiiTU  —  Continued. 

deaignatiati  of  defendant  by  fictitious  daaM- ^1 

of  unknown  persons  u  defendull 451 

of   public   officen  in IVS 

refeienw  to  (Utule  to  be  indorsed  in  action  for  penaltT  or 
•forfeiture.  ,  .       18&J,  ISM 

of  action.  ,       ITT* 

"recotiL   SV» 

want  of,  cured  by  iudgioent  on  rerdict,  etc 721 

vsrisnce  between  summons  and  complaint  cured  b;  judgment 

'"■Sanded." .'*.".!T....T!T"!?.!'!.™".™?!!....™'!?fr  ise 

power  of  referee  to  allow  amendment 1C18 

to  be  Rled S24 

to  be  inserted  in  judgment-roll 123T 

action  commenced  by  service  of 418 

undec   statute  of  iimitalions 308 

delivery    lo    sheriff    effecu    commencement    of    action    under 

service  on  attomey-BencraJ  for  state  in  action  for  partition- .  lEM 

provi'ioni  for  service  of  panert  do  not  apply BK 

complaint   may   be  served  with 419 

notice  of  sum  demanded  may  be  served  with 41B 

cost!  for  procuring  order  for  service  willutut  Mate  or  by  pnb- 

to  be  served  on  defendants  broBgllt  In «R 


ni.  Wbo  hat  aiBvn. 

by  wh^m  served.  .        .,.,...-,,,,,....... 

doty  of   sheriff  lo  serve 

aheriffs  fees  for  serving S 

in  action  for  penalty  by  common  informer  to  b«  lerved   by 


time  for  service  when  notice  of  lit  fttidtm  filed  before 1878 

^e  of  service,  when  attaclunent  granted   ,.  SS8 

V.  PnsaHAL  mvici. 

voluntary  appearance  equivalent  to  personal  service 434 

on  natural  person 428 

on  sh«iff,  in  action  for  escape 426 

on   intsnl.  .   .    ,. 42(1 

on  Kuardian  od  Uiim  of  absent  infant  defendant <T3 

on   domestic  corporation «1 

on  foreign  corporation 413 

from  Yonfcers  city   court 'may' be  'served*  within' Weatcberter 

"""'y saoe 


VI. 

Boaa  — CoXlaaed. 

DisiGBAiioH  or  rEUQNi  TO  lEcrivi  rm  rARtlia. 

infant 

1 

48T 
428 

42T 

430 

430 
430 

nrvice   on    infint    ovtr    fourteen    by    per»n    deiign 

led    in 

b;  r«»deni>;  d«iB>;ation  of  agenl  lo  renive  urviee. 

reerire 

VII 

order  for  subslilulnl  service  on  per«n  not  found  wi 

bin  the 

i-ni 

IX 

Smvlc.   «r    FUBtlCATIOH. 

In  »elion  to  annul  niarrine 

for  divoree. 

..  488. 
..  438, 

438 
430 

■fter  BItempt  lo  commence  iclion  to  avoid  limitation, 
on  foreign  torporolion 

.■.■438. 

43» 
43» 

when  publishers  vilhin  cainil>-  re'fuw  to  publish 

8203 

X 

In  partition  nol  .nof.«i  to  defend  nndcr  teclioii 
Pioor  or  siBTici. 

44D... 

1M7 

.  3ias 

.   SlflE 


XII.  Ih  jumcEt'  couiTi. 
tommeneement  of 
when  returnable.  . 


nied  bjr  order  of  airest.. 


nd  and  tfaii 

:ion  back  ol   

wbert  name  of  defendant  it 

and  requliltlon  in  replevin . 


.  MM.   SMft 


Xin.    Or  LOCAL  CODkTS. 

of  Yonhera  city  cour 
of  N.  Y.  municipal  c. 


S.>d>T. 

« 

Snperlntendent  of  Rnnkn. 

.Superintendent  of  InnnrHncr. 

order  changing  name  to  be  filed  with 

:::::  iSl 

flnp«rlor  Coart  of  RnlTiilo. 

CBStody  of  »eaJl.  recnrdi",  rlc 

1Z84 


INDEX. 
Snpfrior  Conrt  of  lb?  City  o*  Hew  Ysrk, 

flapervliiorii,  Bturd  of. 

360H 

payment  oE  stenograpbcr   for  duplication   of  ni 

ites  of 

trial   on 

may  sue  on  caiise  of  action  arising  before  tern 
action  ^.gainst,  on  cause  arising  btfore  Wrm... 

rro^W 

may  make  allowitice  to  grand  or  trial"  juron.. 

9npplein«ut«l  Fleadlnsa. 

£e«  "  FleadinQb." 
SiiIiplnneiitBl  Shbiiiioiib. 

S«   "StlMHOHS." 

■ByplemcBtary  Ppoccedlnva. 


•Mia 

243Z 

■1*42 

reference  may  h«  ordered  at  any  stage 

partlei  and  wittwMe*  may  be  exunined 

2444 

heriff  by  p 


judRment  deb 


duties  of  sheriff  at  to  money  or  property  received  by  faim. 

applicalion  of  money  or  property  received  by  siitTitf. 

sheriff  to  pay  or  deliier  surplus  to  jlidgment  debtor 


cehied  by  sheriff. 

^-,  __.^—  .,  jadgmi —  -■-' 

against  transfer  of  properly.. 

It  of'  i> 


™u"to'i'S|Jicm'^rJd 

^^ 

2458 

1  service  persooslly  or  by  leaving 

re  another  judge 

1985 

.  a*S2 

.   3437 


INDE:t. 
Sapplvamtary  Pr<>ee«dl>s(i  —  CoBtlanrd. 

I.  GuUAV  nioviuoiia  —  ContinuEd. 

diBbedieoce  lo  order  punisliBhle  ai  lonttinpt ?iE 

releiM  of  debtor  for  inabilit]'  Is  pu'  if  discretiofUrT SSe 

ioint  propertr  of  joint  debtors  mar  ot  reached 2461 

not  applicable  when  eon»ralion  ia  tndgneat  debtor .* 2463 

exempt  property  cannot  be  reached  24e» 

Unal  fundi  or  property  cannot  be  reached 24ICt 

II.    ElAKINATIOn    or    DEBTOI    AFm    HTUKH    OT    ■IKDTtaN. 

w»rSnt"o'arriSt'Ifter  ^er'""^.'. °. 

vacating  or  modifying  warrant  of  anal. . . . 
order  requiring  debtor  to  give  undertaking  ft 

commitmenl'oV'debtor'in'defauir or undertjdng.' .'.'.'.'.'.".'.'.'!'   24*0 

III.  EXAHINAIIOH    or    JUDCJIBKT    DEBTOC    ATTEl     inUIMC    AKD    IBrOU 

when  warrant  to  arreit  may  ittue  initrid  of  order 24ST 

warrant  to  arreit  after  order 2438 

vacating  or  modifyiag  order  of  arreat 2430 

order    requiring  undertaking    by   debtor   for   diicbarge    from 

arteil 2440 

coounitmeni  of  debtor  in  defaalt  of  uodenalring 2440 

IV.  EXAMINATIOH    O*    THIID    nUOH. 

may  be  puriued  alone  or  limultaneoiuly  with  order  for  emm- 

■hen  order  may  issue.....,....-...',.'.'...'.'..'..'.'.".'.'.'..",'."!!    2441 

notice  to  judgmeBt  debtor  2441 

receiver  not  to  be  appoinled  oilhout  notice  to  debtor 2441 


V.  RicaiVEa. 

not  to  be  appointed  on  examitution  of  third  penon   witboat 

notice  to  debtor   2441 

notice  of  application  to  diaviii  or  diacontinue  after  appcrint- 

appointment ".■.'.'.'.'.■.'.■.'.".','.■.■.'.'.■.■.'.'.".■.'.'.■.'.".■.'.'.'.■.'.■.!"  2464 

notice  of  application  for  appointment 2444 

when  aimointed  wtthoat  notice 2464 

notice  of  application  to  other  creditors 24SS 

only  one  to  be  appoinled 24M 

order  appointing  or  extending  to  be  Sled  and  recorded 24CT 

order  extending  prior  receiveribip ..  2MB 

when  property  vests  in  receiver 2448 

relation  back  of  title  to  penonal  property 2401 

non-rejident  not  to  be  ipoointed 3408 

removal  on  ceasing  lo  rcwde  in  «l»te 24W 

record  of  orders  apnointing  or  extending 24T0 

lubiect  to  control  of  court 24TI 

iurisdiction  of  juitice't  court  over  actloni  by SWB 

vpvCBie  Coart. 

is  a  court  of  record .* t 

seal  of  eountv  clerk  is  seal  of  court JT 

general  iurisdiction Mf 

mav  ehanae  nUce  of  trial  of  actions  in  other  courta JIB 

judicial   departments .,    ,.  og 

-*"'""     '  'ustiees  of  snnellate  dii^sion ......,,  Wt 


INDEX. 

Suprpme   Conrf  —  CoDttaaed. 

appellate  diviuoni. 234 

powcn  of  juuicci  uvgned  to  ippellale  divitiao 220 

■pccial  or  trial  tcnn  to  be  held  by  one  judce 229 

•ppointiiuiit  of  apecial  and  trial  termi 282 

ataigBment  of  juaticei  lo  hold  trial  and  apecial  term) 232 

publiCBtion  of  appoiDliiKnt  of  lenu 233 

appointment  of  Extnofdinarr  Ipcciat  and  tri^  ternu 2^ 

doignaiion  df  justice  to  prevent  failure  of  term 2ST 

place  of  boldinB  terras 238 

adjonrnmcnt  of^spccial  temu  to  chamber>.  ^ ---■'■-- -^  ■-'- '-  238 

trial!  at  chambers  239 

cauntr  jndge  has  pawera  of  justice  at  chambers 241 

slenographers,  ai^ointment  and  duties  of 261-262 

JQilice  may  make  order)  <n  count;  court 3M 

reatrictiona  on  injunction)  aninat  state  officers 6(0 

reowval  of  action  from  N.  Y.  city  conrt 319 

of  action  to,  for  disability  of  county  judm 342 

from  county  court  to  chanEe  place  of  trial 843 

BctiOBi.  etc^i  in  local   courts  of  Hudson.   Utica  and   Oswego 

Iranaferred  to MOT 

9ai>veiBc  OoBFt  Reporter. 

papers  and   opinions  to  be  fumiahed  to 248 

no  salary.  . 


report  and  publish  dedtiaru  249 

ofrepom  3B0 


action  by,  to  recover  from  principal  coMa  and  stpeoaea  of  sufl.  1918 

aretr  CoBspsalsB. 

as  surety  on  receiver's  bond  113 

equivalent  to  two  sureties  on  bond  or  andertaldne Sll 

jusiificaiion  by    Sll 

execution  of  bond  or  undetlBldng  by   811 

principal  may  Cake  credit  for  coal  of  bond 3320 

irro Kate's  Crart. 

i)  a  court  of  record 2 

.      term  "  surrogats  "  defined  251* 

Included  in  term  "  judge  " 3348 


.   2T,  SO.  280T 


general  jurisdiction 2472 

presumption 24T8 

acquired  by  dtation  or  q>pearanee   24T4 

citation  presumed  from  recital  in  decree 2473 

omission  of  jurisdictional  (act  from  record  available  only  on 

appeal 3474 

may  supply  by  amendment   2474 

conrt  first  exercising  has  exclusive 247S,  2477 

exclusive,  in  case  of  tesUIe  or  inleitate  decedents 2478 

concurrent  jurisdiction  over  estates  of  non-rerfdents 247T 

ailns  of  dfbta  owing  decedents  for  purpose  of  jurisdiction...  2478 

In  new  or  altered  couniies  ' 2479 

traoafer  of  proceediiigi  on  formation  or  alteration  of  coimty.  3480 

usr 


INDSX. 
Sarrocate'B  Coart  —  Csntlnnedi 

tl.  Sisuoiia  AKD  Tum  or  cockt. 

•ppoiBlmeol  oi  Ifimi  in  New  Yorle  county ;... 

wb«i  ^nd  where  court  Iwld  by  county  judflc... >,..*■• 
lilt  of  appfaiA«rfl»  etc.,  to  be  publiibed  weekly  in  New 


dniEr.ation  of  ipeciil  (nrrogaM 
count^°fiidge^^  li  d»' 

III.    DlIQIIAI.iriCATION>    AND    DIUIILITV    O 

diiqiuilificd  as  trial  joror  

who  to  act  ai,  dunng  vacancy  or  < 


liow  tenpotaiT  author 


aUficatioa  wawed.  ■ 


fcoolu  and  indicM  to  be  kept S48B,  9 

bonks  and  fupera  to  be  preserved, 2 

map*  and  surveyg  filed   with  •urrogale  of  New  Vsrk  c<n»itr 

are  preiumplive  eridence  after  twenty  rean 

Dfiiciat    record)   af   surrogate  of   Kew   York  coDnty   va   pte- 


sumntive  evidence  after  twenty  ycara.- 
0  make  and  certify  to  searchea 


..  ._.._.        .  _fn>e.  neglect  or  delay  to  make  search. 

ral  of  will  for  probate  in  forelmi  country. SSS 

of  clerk  of  court   ".'  .W.W'.W'.W]'.' ''.'.['.['.'.[ 

■a  of  clerk  of  court   ! 

diiqiiilified    to    set    (a    appraiser,    attorney,    referee   c 

may  examine  witnesses  on  uncontested  probate V.I!- 


imnietion  of  unAniihrd  business  t 


I  In  New  York  a 


INDEX. 
jRrrogmte'm   Court  —  CoBtlaued. 

V.  PowEEs  AKD  DUICE5  — Conlinued. 

power  to  _[]uniab   for  conlcmpt.  >  .^. 


LBpoSfll   of   prOCCC' 


review  of  deierminaiion  on  appej 
bonds  to  be  9cltnowledB«l  or  pi 


isolvcnt  debtor 2153 

ance  of  Ictteri  on  judgment  estnhlHlimK  will. IHSH.  1864 

is'l^of."?  ..?..'""!.f*?!"!...r!..'!'!.!..''.7f?....*..°!'.  isao 

tion  for  leave  to  iuue  execution  against  decedent's  prop- 

rty ISSl 

»lion  not  to  iaiae  BRninat  exfcutor.  etc..  without  leave. .  lftS.1 

Kcation  for  loave  to  iiaue  execution  agiinit  executor,  etc.  lfl2Q 

;t  srantinfl  leave  to  iuue  execution  aninat  executor,  etc.  IKM 
irity  on  leave  to  iaaue  execution  on  indgment  for  lency 

r  dislribulive  ahire  1R2T 

ual  examination  of  guardian's   acconnla 3fl44 


proviiions  relative  to  alieriff's  bonds  apply 1888 

VII.  Process;  SKBvirs:  apfeaiakce. 

ci»(i<in!>  and   mandate!!  mav   be   !iefved   in  anv  cOuntv 2B1S 

291S 

Mid 

petition STilO 


imtnenced  by  c: 


inK  of  statute  of  limitation.. 2S1T 

tonlenls  of  .dilation '.'.'.'.'.'.   illB 

sei^ice  of  citation    »»> 

service  of  citation  by  publication fflg 

order  for  service  withmii 'M'aie'oi^  by'puW'cition.'.' .',',".'.'.','." !  2n?4  jl 

time  of  service  without  stale 2r<2r,  f] 

service  of   citation  upon  corporation,   infant  or   incompctcut  I 

person 252fl  I 

"^McTuSon'of^om^i'tt^!''^'.'"  .'!''.!'"?. .  ". ,'???",''.'!'™.'.  T.   2.127 

waiver  of  eilBtion   SBM 

annearance;  how  made  afflft 

effect  of  flnpcamncc    2538 

person SIWO 

notice  of  apnlicatinn  to  annoint  snecial  guardian 2BJn 

proof  of  service  of  eitalion  or  aubpcena 2632 


INDEX. 
Borrovatc's   Court  —  CoMtlkneil. 

VII.  Procebsi  suvice;  appuuhci  —  Continued. 

mode  of  pablication    2E>8S 

general  provisionj  reliting  lo  Krvice  of  piperi  applicable 2S3S 

VIII.  PARTiea.     See,  also,  -  XIV:     2.  Apfcalt,  infm." 

wben  persona  constitulini  a  cJais  or  necessary  patties 2516 

lubplzna  ID  tHIi'ff  u  lo  V'son*  conslitutint  a  ciais .'  251S 


IX.  Plkai 


petition  or  anawer  may  be  piCMUled  orally   

written  and  verified  pleadings  may  be  required.. 


__..   2S34 

by  whom  verified  2S3I 

X.  DiroiiTioiti;  witncbui,  itc. 

general    proviiioni    for    discovery   of    books   and   papers    ap- 
plicable.  ....Tr.  S538 

■s  to  depositions  applicable  2S8 

may  take  teatimony  of  infirm  witnesa  out  of  court :S3B 

may  order  testimony  of  infirm  subscribing  witness  to  wiU  to 

may  appoint  referee  to  take  lestimony   of  infiim   witnesa  in 

uoitiCT  ooUDty 25W 

mu  Issue  subpttni  to  testify  to  jarisdictional  facts  on  petition 

beneficial  interest  in  will  does  not  disqualify  testimony  u  lo 
eiceculion 2ftH 

XI.  HiAtincs;  tsials,  itc 

stenographer  to  take  and  transcribe  notes »41 

auihenlication  of  stenograpber's  minutes   S5i2 

slenographit  minutes  lo  he  bound 2513 

reference  10  stenograpliic  minutes  to  be  noted  on  record   of 

decree  on  contested  proceeding  2513 

ciceplions  to  rulings  of  surrogate  during  trial 2S45 

to  landings  and  refusals  to  find 2M5 

settlement  of  case  and  exceptions  2MB 

decision  to  stale  separately   facts   found    and   conclusions   of 

law 2S« 

requests  lo  find  may  be  made  lo  surrogate  :t   Bcttlement   of 

case 2W5 

trial   by  jury  of  que'tions  of   fact  arising  in  proceedings  la 

sell  really  to  pay  deliU 25*7 

*Nevi"Yo°rk  "couSy  torprob^tc". , . .". .'.".?.  ?. .  ?'. '.I^.  I"  2547 

verdict  in  proccedinfts  tu  ^l-II  real  property  lo  pay  debts  to  be 
reviewed  by  motion  for  new  trial 2W8 

XII.  R^rEiENces. 

may  appoint  clerk  or  aiiistant  to  examine  account!  of  guard- 

aurrogate'o'f '  New'  York  may'  refer  'questions'  io 'assistant' ' ' '.  S&M 

may  refer  queslioni  of  fact  to  take  testimony  and  report SS46 

CHmination  and  selllcmenl  of  accounis  may  be  referred....  ^46 

probate  or  relocation  of  probate  cannot  be  referred 3MS 

powers  of,  and  procedure  before  referee S546 

confirmation  of  tefercc'i  :  -nn   »« 


XIIL  Diana  and  ouiu. 

"  decide  "  defined,  ,    ..........  m,,4 


revoking  letter)  m»y  n  .  ...__. 

■draittine  to  probate  to  Mate  wbetber  conteited  or  on- 

conle.ied 3828 

OD  application  for  probate  of  heirah^p... ............  30M 

'St"f ^'""^. ..'. "!....'..* 3B63 

for  money.  tranicripC  to  be  fumiihed SBCHI 

may  be  dockeied  at  judgmeot 26SS 

execution StKU 

enforcing  by  puniihment  for  contempt 26SS 

pieaumplian  "  f  'gitiafactioo  '.'.'.'.'.'.     8TS 

record  of.   on  coniealed   proceeding  to  have  reference 

to  WeiHwraphlc  rainote* SIMS 

"final  order"   defined    2600 

"order"  defined 2M« 

enforcement. ..,•....  SSM 

colli 20B6 

XIV.  ArruLi. 

1.  How  and  ahin  taktH. 

after  jury   trial   of   prootedings   to   tell    decedent'i    real 

property  to  pay  debta 2U0 

wben  party  may  appeal   2SS8 

DO  appeal  lie*  fratn  decree  or  order  on  default 2068 

7o  SUt^uVa'pA'i'wUTT.'.^**!?^."  ..*.....!!;;::  asn 

brinaina  up  inlerinediBte  orderi  for. renew 2ST1 

time  to  appeal   aST2 

■ernce  of  notice  of  appeal 3074 

appellate  court  may  tupply  deftcta  in  perfecting  appeal..  IMS 
SBTB 

a.  Partitt. 

neceiaary  partiea.   2978 

bringing  In  additional  partie*  after  afifieal 367S 

deaignation  of  partirg  to  appeal 1295,  SBTO 

proceediflga  when  party  dies  pending  appeal 12S8.  ZB7S 


■ubailtuiion  of  repiEKntalive  of  deceaaed  party...  I 
■     -  ■     "        -  ■       ,( .f^Sied  p 


order  for  atibstituiion  of  repruenutiTe  ol  deceued  party,  izae 
2615 

8.  Stcwity;  undertaking;  $tay- 

lecurity  may  he  waived 130B.  2B7B 

10  perfect  appeal    2077 

undertaking  to  atay  eiecnllon  of  decree 2STI 

commitment  for  ditobedience  to  decree  or  order. .  2679 

amount  of  undertaking  to  stay  proceedinga 3680 

requiiiles  of  undertalring S6ftt 

underUking  must  be  filed IMT.  2STS 

new,  on  inaolvency  of  inretiea 1806.  2STB 

deporit  in  lieu  of  undeitaking 1306.  257S 

action  on  undertaking    1S09,  2S7S.  2SS1 

perfected  appeal  Mays  proceedings  in  Caaea  not  expreasly 

provided  (or 2684 

anapenrion  of  decree  for  probate 2682 

powera  of  executor*,  etc.  pending  appeals  from  decreet.  2981 

""ehfrei™  .  ". . .  fT.T!"?. .'.  .TI"'. ."...."  .'."?!?!!?. ."?.  2SS9 
removal  or  luapension  of  teatanenlary  trnatee  not  atayed.  2688 
tuspeniion   of    executor,    adtninittrator  or    goardiui    not 

*Hared 3B8I 

dfMM  rCTDUng  probate  or  letlcn  IWt  W*]r«d >  3H| 


( 


INDBX. 
■■rvolMite'B  Coarl  —  CoaHnacA. 
XIV.  ArriAU  —  Cantinued. 

4.  Htotiiia:  dturminatien. 

EpofeniKc  of  apjwals  frtm ■ .Si 
rings  up  each  dectskui  excepted  to-  ------.-.......'.--  2Mb 

Tccfpiion   or    Kjeotion   of  crliltiicc   att   fnraod    for   rc- 

Toreel  nnlcas  pw)i«iici»l  ^^ 

»y  be  on  ho  or  facte TSK 

factj  reviewable  only  on  eau  aettled TfTt 

Older  of  npnellaK  dviiion  te  bt  tranimiMed  and  cwned 

Hito  effect SMB 

apiwllate  court  kai  same  power  to  decide  facts  M  lutro- 


;  restitoHon  on  reverial BSI 

eosta '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  am 

XV.  Cam  UNB  TESi. 

majl  be  made  payable  by  party  or  out  of  fund BSi 

no  coats  other  than   aetiul  expenaei   when   etlale  Icm  than 
ti.ooo. ara; 

diacreiionsrir.  except,  etc.    MSP 

to  be  (warded  of  eotirse  lo  mccewful  party  an  trial  of  quo- 

lion  by  jury 39(M 

untuccessfut  contestant  of  probate  not  entHlod  to  eo*H  oat  

of  e«»te H» 

•tenofrspher'i   nHnatei    for  cooleMant   of   prokMe   may   be 

chirged  uron  eatite   SW 

indnde  dlahnraementa SV 


lUTT  aDowanca  on  coatcMed  and  imeoBleateJ  dccf«e*.  911 

>]  allowtace  in  settling  aeeounta S9S 

e  unon  anle  of  real  nroperty  to  pay  dtcedeat'a  dcbta.  9V3 


of  wil"™v'5n^ariB"«pr™"<SISt??f.  ^.. '/.'.'.'.'.  2 

mrroglle  not  to  chame  or  receive  fee. t 

mileajie  of  surrogate  for  laliine  teMinoay  ont  of  ctmrt 2 

fees  not  to  be  cbamed  »h«i  ntate  lew  than  tl.tOO t 

■eclioD  3301.  relative  to  clerk's  fees,  not  applleSbU X 

XVI.  SKCinc  rsociEciHos  in  sukikmmtb's  coini. 
probate  of  wilU.  m  "  Wills." 

of  heiribin,  lee  "  HEias." 
iMoance    of    letten.     let    "  LbttcM    o*    A>tf  laiaiUTiOH ; " 

"  LaTTEXS  TlSIAMENTMUV." 

of  letter!  of  fmardianship,  see  "  GtunuiM.** 
rccnlatloH  and  control  of  eiecnlon,  admittiMraun,  puHUam 


■ale  «f  TOl  property  to  pay  decedents'  debts,  ■«•  "  Sai^i 


INDBX. 

D  file  in  New  Ynrk  »MDt7  for  Mwntr  yon,  are  pMMmvtiv* 

uid  ■crncc  vS  «««■ -- I?™ 


„  . „_der  ordCT."..V 1«8* 

uiuiiMu»onera  of  partition  maj  employ  lurKjor 1662 

referee  or  eonuniHioners  to  tdineuure  dower.  ni«T  employ  ior- 


Syraemac,  MnalelpBl  Coart  Of  tke  Cltr  of- 

i(  net  ■  eourttif  rmord __' 

iunsdietion  of  HmBury  proceedingl  to  dilpoueu 2ZM 

Tai-era-Keepers. 

ditqualificd  to  act  a*  joatice  of  ibe  peace 3888 

niliurr  »«x,  peniioa*,  reward*,  arau,  etc.,  eniapt  from  ■ciiure 

to  be'piM  by'aftcWDuiking'MJe'. ..'....; JJ™ 

prsstrty  ediod  for.  caanot  be  teeovered  in  nptenn. .■■■■„■■   'W 

lUbilily    to   atMe    for,    not   afrcclcd   by  uuolvmt    deblor-a   dl»- 

dctaiar  to  rate  for  tane»  pot  to  be  diKluirsed  froa  inpriion- 

tummary  procicdiogi  to '  diiciiew  tenaat  for  iian-payraem  of,  mi 

■niBM  ikeetleot,  entitled  to  preferenw  in  payoMnt 2T10 

aoditianal  allowance  on  certioraii  to  review  aueaftncnt. ,.,•«,-  o-SB 


may  be  excused  from  lervjnff  ai  jurora. .................. .-.  108S 

TvlavrBvka. 

operator,  exempt  from  jury  »ervice 1080,  1091,  112T 

proof  of  exemption    1082,  1128 

coils  of  condemnation  wfaen  compeiuation  for  riflit  of  way  doe* 
not'Cxaeed  $M   SSTB 

Tcleirkoar  CoBipKBiew. 

COsn  of  condemnation  when  compensation  for  rifht  of  way  doea  _ 
not  exceed  $60  . . .- BSTS 

See    "  Ejxcthiht:  "    "  Lardloui   ami    Tuiiht;  "    "  Sum- 

UUI    PlOCEEDtNOa   TO    DllTOSlEU." 

I^nit  property  in  hand)  of UTl 

TauBtB  Ik  Coikm«n. 

any  aiafncaln  ejeclmenC  le^rately IBM 

action  of  partition  by.  see  "  pAaTiTloN/' 

octioD  for  wme  agiinn  co-*en»ni IBM 

action  asaiiul  co-tenant  (or  proportion  of  profit* 1066 

Telt4er. 

when  lender  may  be  made  after  nit TSI 


(] 


notice  of  punwnt  into  con 
effect  of  lufGcient  lendtt  . 


accepted  1M 


aclioa  for  cultins  on  U 
treble  oc  lingle  dBcnase* 

Time. 

;:^ 

th  order  for  otaiBoii. 

action  to  iba'te  unlen 

Bu,nce  »fter  death  of 
™ntiV  «miJ^t'  to  o 

;^uV^ 

^ 

7W 

donble  line  when  paper 

««! 

...  S4U,  3413.  3U4 

by  Hiatc  10  annul  corporation  .............  l^M 

order  of  arrest  io  action  for  fundi,  etc.,  of MS 

attachment  in  action  to  recover  funds  of  .  .• KXi 

preference  of  actlotw  by  or  asalntt   ., ,     TBI 

jurors  not  disqualified  because  resident*  or  taxpayers.... .  lITt 

proof  of  ordinance!,   br-laws,  etc Ht 

action  for  cutting  trees,  etc.,  on  land!  of 1BS7,  M« 

tupairer's  action  to  prevent  illegal  acts,  etc _.   1D9S 

action  by  state  to  recover  public  funds,  see  " 

vcepied  from  iorisdiction  of  justice's  c 


Jurisdiction  of  justice's  court  over^^aetions  by 
"r'aHowi^g 


in  justice's  court  In  action  between  two  towiu StCS 

penaltic!"  for  allowing  animals  to  run  at  Urge,  see  "  5nar>." 

costs  when  action  brought  by  Mate  for  benefit  of  a  town SM 


ecrtilied  copies  of  papers  filed  or  recorded  tn  office  are  evidence.     184 

deposit  of  jiTstirt'!.  books  with    3144-314T 

tnry  hsl  to  be  filed  in  office  of lon 

to  transmit  copy  of  jury  list  when  lost  or  destroyed JQM 


INDBX.  ' 

■tile  n»r  be  nuda  dcfendinl  in  actJon  affcctias  ndtjr  mbjact 

□nn-joinder  or  mlajodider  of  defendinl  In  acdon  agdmt  per- 
•00*  eagigx'  >° IMS 

ftlmc  tuiemcnt  of  nunc*  of  membcn  of  joint-stock  auodMioa. 
etc..  ensaged  in   IMS 

■ttomeji-fcncnl  to  brint  ejectment  for  real  propcrt;  forfeited 

■dTeTtisement  of  pendenc7  of  action IfflB 

joinder  of  "  anlinown  clainunll" 1079 

effect  of  judcmmt  (gilnn  unknown  clumnti IBM 

report  of  recorerit*  to  lind  office .■  1981 

action  to  recover  iKrMnd  properly  forfeited •  ■  1981 

action  to  be  brongbt  in  name  of  people 1984 

proof  of  title  in  action  tor  injurr  to  treea  on  nDoeenpled  land*.     900 

action  tor  cottinK  on  landi  of  Individual  or  munieipllitr IWT 

treble  or  lintfe  damaffci  for  cutting 16B8 

place  of  trial  of  action  tor  peoaltlea  lot  trcepaaa  on  toreit  pte- 

action  for  damagB  tor  eneroacblng  wall  to  be  broucbt  witbin 

two  reart. 1499 

perKuit  baldlni  over  after  detennination  of  truit  or  eaUte MM 

cutting  treea,  etc,  on  lindi  of  Indiiidual  or  municipalttT 18ST 


petition  for  aale  of  aninula  found  treapaasng 30M 

See  "  SfUTt" 
damaie*  andrc  when  (cvoral  •Dimala  treipaai 8109 

for.  mode  of  trial  in  different   actioni,  a«e  titlea  of  acttou. 

stenogruibic  nalet  of  proceedings   ..!..*.' ! 8S 

iuueii  oi  fact  triable  Bi  ipecUl  or  trial  term 976 

may  be  adjourned  lo  anolher  pbce   41 

if  comnenced  may  be  continued  beyond  term 45 

may  be  Iiad  at  cbamben  by  consent  239 

cleric.  ihecilT,  etc.,  not  required  to  anend  triala  al  cbanbera....     280 

view  by  coon  or    ury  in  action  for  waste 1868 

marioe  etUMs  in  city  court  of  New  York SISS 

for  exceptions  it  tlie  trial,  see  "  ExcimoNS." 

I.    THI    IttDU:    laiHGIKa    OH    TBI    TIIAL. 

Sec.  also.  "  Isauas;  "  "  Notici  or  Tiial." 

wben  iuuc  of  fact  arises  on  alternative  mandunut S079 

iasucs  must  be  disposed  of  by  trial   966 

order  of  trial  of  issues  of  law  and  of  fact S68 

court  may  direct  order  of  trial  of  Issues  in  same  action DOT 

Imnulcrlal  issues  need  not  be  tried 9TB 

iamei  to  be  tried  at  terms  beld  by  one  judge  only 976 

note  of  iswe  to  be  tiled  977 

order  of  diapoijtion  of  liauei   (rre,  879 

preference    of     iasues    an     the     calendar,     see    "  PaxrnuD 

either  party  may  bring  litues  to  trial .j,  .*,. .    MO 


( 


INDEX. 

Trial  —  Contiaaed. 

I.  Tfft  tunes;  minciho  oh  tri  mial  —  Cmnfaaed. 

DoUce  of  Irisl  : *n 

time  for  Mrvic«  by  RUil    TW 

time  for  eervicc  in  N.  Y.  cit*  c&url 31C1 

foe  what  day  notice  may  be  eivcn  in  K.  V.  cilT  court 3163 

order  for,   to  lie  served  wilb  defendant's  pleading  in  actioa 

ggsinst  corporation  on  bill  or  note 1778 

papers  to  be  furnished  al 981 

on  replevin  to  be  furnished  to  court  or  referee liU 


II.    Pu»CB  at   HIAU 


-  »ijedt)F  p 


complainl  to  specifj   481 

proviiiona    of    sections   SS2M0,    ■n>Ucabl>   ooly  to    wpreoie 

when  governed  place  of  lubjeet-matter ttB 

in  county  of .  rendeTKe  of  party 9St 

where  triable  when  *1L  the  patiei  are  aon^residntla . ,.,,_..,.  864 
action  to  be  tried  in  county  deaignated  in  complaint,  unleaa 

place  changed MS 

deinand  tor  change  of  place   SM 

notion  lo  change  place    OKI 

when  court  may  change  place  96T 

proceedings  subsequent  to  change SSS 

county  clerk  to  tranfmii  lilcd  papera  on  diange 961 

order  to  change  takes  efFect  on  entry gSO 

where  motion  to  set  aside  order  chaugiiM.  heard. 989 

where  appeal  from  order  chan^ng.  heard.----.---.-',-.-...  9W 

iMue  of  law  triable  in  any  county  in  judicial  diatciM 980 

III.  Br  juav. 

feigned  issues  sbotiihed   899 

jaty  of  pari  aliens  abolished  lUM 

(o  be  bad  as  prescribed  by  code IIBQ 

on  quutions  staled  and  settled  in  sppUcatlan  for  ippolntmeat  ^^ 

venire  to  procure  jurors  not  neceusfy llU 

1.  liiuit  triable  by  jury  of  right. 

on  demand,  in  action  to  annul  marriase ITSl 

of  issue  of  adultery  in  action  for  divorce IT57 

action  to   annul  corporation    I8IM 


of  application  for  insolvent  debtor's  discbargc  on  demand 
of  contesting  creditor  of  right  an  demand SIM 

summary  proceedings  lo  recover  poascsaton  of  land  of 
right  on  demand  5847 

demand  for,  in  tnarine  cauiea  in  city  court  of  New  York 
of  right  on  demand.-. 818II 

Of  specific  issues  of  fact  when  of  right 670 

couiiterclalm  is  an  action  for  purpose  of  trial  W  etHtrt  or 

jory 8T< 

what  Isiuea  are  tHable  by  OM 

lnu«  of  fact  in  partition  of  right 1S44 

upon  reversal  on  facts  of  decree  of  lurrogitc  oB  (mbate 

action  to  determine  validiiy  of  probate  of  will 30Ri 


INDEX. 
Trial  —  CaBtlnned. 

HI.  By  jvti  —  Continued. 

2.  WlUn  ditcrelitmary. 

questions  of"  fact  arftinff  In  proceedings  bej 

to  sell  re«I  property  o{  decedent  to  pay  d 

Inay  be  ordered  on  specific  questions  of  t 

■  iretlcinSry. 

'"forllrotole  oTwSi  !..''. .'"r.'."  ,'."' 

order  For  trial  of  qucBIioiis  of  fact  arising  c 


S.  For, 


of   tk. 


.    .     .    . .   _  d  deposit  bBllots 

td  draw  ballots   

tollota  drawn  deposited  m  Mcond*  boW.' .'.','.' .'.',','.".'.'.'.*"" 

...    ■.nCurned  te  first  box  oo  discharge  of  jury 

■    -'-of  absent  aad  excused  jurors  returned  to  first  box. 

•eoond  jurr  may  be  drawn  before  first  discharged. 


n  third  boi. 


mptor 


un  for  non-attejidancc 

id  cballengea  to  talesmen ....... , 

ballenges.  . 


no  cbaUenge  becBiiae  officer  drawing,  party  or  intcreste 
because  officer  notifyiitg  ia  party  or  interested. . 
challenges  in  pena!  actions  for  money.....  ..--•.....- 

employees  of  pariies  aubject  to  challenge 

-     "    "      of  corporation  party  9<ih)C«t  to  cballengc. . 
Iried  by  court  only 


n  of  dwUengea.  ■ 


inry  to  asteis  damages  in  action  fa 

jury  to  find  siiwle  damages  and  a 

double,  etc.,  damages  given  by  at 

rendition  of  verdict  suhiect  to  opi 


endered 

cial  finding  controls  ge^eri 
ry  of  verdict  on  clerG's  m 


0  incieaw.  when 


dMwbere  than  Bt  court-house,   by 

taanea  remaininl  after  after  iurr  I 
leiues  of  lai 


ir'triab'le'i 
of  tn  n 


irpose  of  trial   by   e 


d  as  contested  ni 


INDIES!. 
Trial  —  Contlained. 

IV.  Br  conmx  —  CondnuoL 

iHua  in  condcnuution  procwdiaif ...■ ■  SMT 

when  jury  wuved  tad  Judge  anentt- ,,.....- lOOS 

method  of  waiviog  trinl  by  jury MOB 

■wbea  decision  lo  be  Sled Uno 

S«  "  Deciiiom." 
new  trial  Eor  failure  to  file  irithtn  time  limited _. . . .   lOW 

"w"hii'"Sm    IkStedf.^T! .''.'....."" lOlO 

coiia  upon    ord«   for  new  (rial   for   fdlore  to   Be  dedsioa 

within  time  limited   UU 

Inference  of   ii»ii«,  etc.,  Me  "  RirxtBiiCE;  "  "  Rsfoit.'' 
for  report,  lee  "  RtfoiT." 

time  for  filins  dediion  in  city  court  of  New  York XITS 

excepliona  to  nilingg  of  aurrogate  durinc  trial 3Mfi 

to  Gndinga  of  tarTogatea  ami  refanit  to  find 3M3 

Trial  Term. 

lo  be  held  by  one  jadge 329 


contempt  at,  mar  Iw  pniuriied  at  fecial  lena.  ......>.........  3S9S 

Tror,  Jaatlee'B  Conrt  of, 

it  not  a  court  of  record S 

jnrnsdlction  of  sanimarr  proceeditifa  to  di»powwa SSM 

aervice  of  complaint  with  aumnona 330T.  S308 

who  may  serve  aummona  3208 

proof  of  sei-iriM   3208 

action  comincnired  by  aerrlee  of  aummona 330S 

■rmt,  attachment  and  replevin  in 1210,  8Z1I 

answer  raising  title  to  rai  property 9212 

appeal  to  county  court  X21S 

efleet  of  nroviaiona  on  iDriadictioa  and  procccdinH* 3314 

JunsdictiDn  of  civil  actions 3ZZI 

of  action  for  penalties  323S 

may  enter  judgment  by  confession   MM 

dodieting  judgments. 3SS3 

execution  on  judgment  3835 

proviiiona  made  applicable  to   ■ SZSSa 

Trant. 

property  held  in,  not  reached  hy  creditar's  kcKod 1S7B 

by  rappleracntary  proceedinfa •»"*• 

iBcome  subject  to  execution  on  JuJgmi 
not  affected  by  revocation  of  letters  of 


Traat  Cojuwanle 


istamentary  ti 
ion  of  real  property  bcid  in  tnut ',',',    1431 


sherilTB  deed  to  executor  or  Bdministrator  is  in  trust  for  htan 
"'  -■ .   14TI 


•sitoHe*  of  CI 
posit  of  coui 


appointment  as  special  guardian  of  mfant  on  appliea^on  to  aetl 

real  property 23S3 

excepted  from  provisions  for  voluntary  diasolntion 2420 

aecurties  of  decedent'a  esUte  may  be  depooited  with,  lo  redoce 

penalty  of  bond  SSBS 

depoait  of  decedent's  funds  or  property  by  dinxtini  of  Mtrro- 

<ale.  ., 2&ia 

may  receive  depoiita  from  temporary  administraton a«78 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  dM»- 

dent'a  debta. ZlSg 
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S.  Attachment. 

en  obtaining  warrant 640,  6*2 
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wben  auae  of  action  for,  Is  assignable Ull 

Vnem- 
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■ppfication  of  provisions  of  code 33re 
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of  copy  tf  B 


_ Jtd  not  bt  Tenfied ITS? 
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cost*  when  action  brougOl  ly  stale  for  benefit  of  Ullage 824S 

proceedings  to  acquire  lands  excepted  from  repealing  claoae  of 

condemnation  law 8388 

i8or 
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:tion  for  damage*  for  encroadiing  Kill  (o  be  broui^t  cithin 

ectment  for  encroaching  wall  to  be  btoufbt  within  one  rear..   I 

iiiifaction  of  damages  for  encraachment  traoafen  title 1 

isement    for  encroaching   wall  createal  by  lapae  of  tue  yean 
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damages  on  iicating  ln)uiiction  ■giin't  ejectment  or  dtnrtr,  in- 

lasuei  of  faci  in  actioo  for,  are  triable  by  jury ( 

■ciion  for.  iriahle  in  county  wbere  property  iltualed S 

order  ndraining  waitr  during  period  of  redemplion  from  ule 

of  property  sold  an  execution;  motion  to  puniih  tor  ooDtempt. 

ditcharfie  on  undertaking.   _ 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 

against  whom  action    for,   lie* 

heir,  devisee  or  grantor  of  reveriion  may  nuinuin... 
may  be  mainiBined  by  or  against  infant  in  his  own  Di 
ward  may  maintain  action  for,  against  guardian. ..... 

action  for,  by  grantee  of  realty  (old  under  ——"•!—. 

judgment    for   treble   damages 

forfeiture  of  life  estate  or  unocpked  term  fc 


tion  agamM 

, be  brought  i _ 

deduction  of  darnages  from  defendant  s  share. . 


iry    judgment    for    partition 

reference  etc.,  to  ascertain  righta  a 


'n'eathpr. 

evidence. 


Compenaation  of  court  crier 

fees  of  conslaUes  and  deputy  sheriffs  for 
allowance  to  grand  and  trial  jarors 
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led  in   surrvnle's  practice SS14 

■■  dcfinctf 2614 

ptraonaliy    govarned    by   law   of 


Lily  ggverncd  by  law  of  SI 
ild  bt-  -' ■••  -'•--— 


raddcnu, 

of  really  gg 
action  by  child  born  afur  will 

■hare  of  property looo 

Id  dMennine  validity  of  will  of  raal  pra|Krty.. 1866 

cotHrtruclion  may  be  determined  by  J_'^««_"'_  •f'l™ ,'°  _'_";  jgea 

preference  of  actions  feUling  to 781 

Tilidily  uid  oooMiucUan  of  piovltioni  may  b«  eat  is.iuue  on 
probate ; . .  2624 

action  to  conBtruo,  .    ^  -  ^  --.-,., , -  - ,  - ,  ^  ->..-.---.  -  1069 

enrciae  of  power  of  sale  by  sxccuton  qualifyins  ■■  valid 2IM2 

pruviiioni  to  be  executed  by  odmiBittratar  c.  f.  a, 201S 

debt  not  diicharged  by  naming  debtor  ai  axocutoi 2714 

diaeharge  or  bequest  oE  demiuid   against   executor   cot   valid 

addiiicnal  allowance  to  plaintiff  in  action  to  procun  adjudi- 
cation upon.  . raSa,  KSU 

coBputalion 3262 

purchaser    from    heir    proircled    unless    will    probated    within 

action  asainsl  purchaser  fioui  heir  when  devisee  in  unproved 

property  of  infant  or  incompetent  not  to  be  sold  coDtrary  to 

copy  of  will  of  non-resident  to  be  traMnitVed  to  secRtaly  of 

SUIe 2603 

removal,  for  probate  in  foreign  country   2020,  2»30 

II.    ACTTI 


of  kin."  defined..,,..... 1870 


■wly  to  will  made  before 

luse  of  action  accrues 

m  o£  aclion. 1 

_^ion    may  be   brought II 

action  to  establish  lost  will II 

judgment  that  will  be  estabtished II 

construction  oX  will  established  by  judgment II 

Judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters.  II 

aurrojate  to  record  will  and  issue  letters II 

evideiice  required  to  establish  lost  or  destroyed  wilt II 

■ppoinlment  of  recdver  as  successor  to  sole  executor  pending 

III.   PkOIATl. 

1.  Juriiditrlion.  tic. 

jurisdiction  of  anrrogate :■■.■■■•  * 

excliuivc   jurisdiction   of    sumgat^i   oonri   to  admit   to 

ion  of   pnwisiona  may   be   put   in 
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when  public  idminiitnlor  to  be  died 3Glfl 

wbcB  Miorney-iencrd   lo  be  dted 281S 

»«17 

S.  Pr,of  0/  «.™rio». 
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of  allorney  who  »  »ubicribtii^  wicncB*. wn 
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Jury. 25*T 

Teidict  of  JDtT  reviewable  only  by  motion  for  new  (rial.  2MT 
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decree  conclusive  aa  to  personalty  until  reversed  or    re- 

bow  far  conclusive  as  to  realty 3817 
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MUNICIPAL  COURT  ACT. 

.1  thQ  Dpzt  «ectioD  the  mntifcig&l  court  of 
thp  dt7  •!  Kew  York  1mm  JufladkttoD  ii  the  tolknflng  civil  «ctiot» 
■nil  proceedings: 

1.  An  action  to  tvuvret  damages  upon  or  for  breach  of  con- 
traot,  eipreSB  or  implied,  other  than  a  promise  to  manr,  where 
the  ium  clnimed  Joes  not  exceed  five  himdinl  dotlarB. 

2.  An  art  ion  npon  a  bond  conditioned  for  fhe  psfment  of 
moDcy  where  the  sum  claimed  to  be  due  doea  not  exoeed  fire 
hundred  doltnrs.  the  judgment  to  be  rendered  for  the  sum  a<^n- 
Hlly  due.  Where  the  sum  aeenred  by  the  bond  is  to  t>e  p«id  in 
InetiitlinentA.  an  nrtion  taaj  be  brouEht  for  each  Instalhnrat  as 
it  becomes  dne. 

3.  An  action  npou  a  surety  bond  or  undertaking  taken  In  any 
court  where  the  amount  dnimed  In  the  summons  does  not  exited 
the  sum  of  five  hundred  dollars. 

-I.  An  action  in  hehslt  of  the  people  of  the  state  or  of  th*  rity 
of  Xew  York,  brought  by  the  direction  of  a  commiaaioiier  of  p«b- 
llc  eharities  or  an  overseer  of  the  poor  upon  a  bastardy  or  aban- 
donment bond  <n  a  cnse  where  It  is  prescribed  by  law  that  snrh 
an  notion  can  be  maintained. 

R.  An  action  upon  the  bond  of  a  marshal  of  the  city  «r  New 
Yorli.  as  prescribed  in  this  act. 

fi.  An  action  npon  a  judgment  rendered  in  any  court  not  being 
n  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  hundred 
dollars.  includioK  an  actiwi  to  recover  a  penalty  given  by  the 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damagea  for  sn  cttca[«  from  the  jaR 
liberties  of  any  county  within  the  city  of  New  York,  H-here  the 
sum  claimed  does  not  exceed  five  hundred  dollars. 

0.  An  action  to  recover  one  or  more  chattels  with  or  without 
damnKes  for  the  taking,  witbhotdine  or  detention  thereof,  where 
the  value  of  the  chsttel  or  of  all  the  chattels  as  stated  in  the 
BflldHTit  made  on  the  part  of  the  plslntiir  does  not  exc«ed  fire 
hundred  dollorn. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  Bom  of 
money,  in  any  case  where  such  a  lien  eslHtA  at  the  commence- 
ment of  the  action  and  where  the  amount  of  tha  lien  does  not 
esceed  five  hundred  dollars. 

11.  An  action  to  enforce  a  mechanic's  iien  on  real  property  fa 
whli-h  the  court  shall  have  power  to  render  iudgment  for  the  snni 
due.  and  to  declare  the  amount  a  valid  lien  against  the  interest 
of  the  defendant  in  the  property  described  in  the  complaint,  at 
the  time  of  the  filing  of  the  lien,  where  the  amonnt  d«e«  not 
exceed  five  hundred  dollars,  bnt  said  court  cannot  render  judg- 
ment for  the  foreclosure  -and  sale  of  the  property. 

12.  A  summary  proceeding  under  title  two  of  chapter  aerenteen 
of  the  code  of  civil  procedure  to  recover  poaeaBsion  of  real 
property  which,  or  a  portion  of  which,  Is  situated  ■within  the 
district' wherein  the  application  for  such  recovery  is  made.  Snth 
proceeding  may  be  tried  with  or  without  a  Jury,  which  may  be 
demnnderf  by  any  party  thereto.  The  court  In  either  ease  has 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  nt  any  time,  if  substantial  justice  will  be  promoted 
thereby   and   the  rlKhts  of  the  parties  have   not   been   Impaired 

t31« 
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b;  TetMn  of  the  defeetive  pleadlDK.  to  dlreot  ot  met  aaMe  a  Yer- 
dlpf.  and  to  grsnt  or  den;  a  niutiun  for  a  new  trial,  and  aa  ftppeal 
mftj  be  taken  therefrom. 

IS.  An  action  for  dsmaxes  for  (raud  or  deceit  where  the  datn- 
kirea  claimed  do  not  exceed  five  hunilri>d  dollar*. 

14.  An  action  io  reeover  damaneB  for  a  personal  injurj,  or  for 
hiKs  of  Bervicea  or  tor  medlrat  or  otht-r  netesHary  eipenBes  occa- 
nioned  thereby,  or  an  injurj  to  property,  where  the  aum  claimed 
doea  not  exeeed  five  hundred  doIlRrs.  eiceptins  however,  acliona 
to  rerarer  damages  for  an  amaiilt,  battery,  malicioua  (woaecution, 
falne  imprisonment,  libel,  slander,  criminal  conversation,  sanc- 
tion, or  loss  of  society  of  biiabsod  or  wife, 

1!^  To  Issne  or  vacate  a  requisition  to  replevy,  a  warrant  of 
atlacbtaent,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  or  of  proceedings,  williiii  tfip  limitatisDs  provided  in 
thh)  act.    Bnt  such  stay  shall  not  exceed  Are  days. 

ICI.  To  rentier  jndsment  in  an  action  or  make  a  ftnal  order  in 
Humnary  proceeding  Upon  fonfeseioD  or  upon  the  conaent  of 
both  parties. 

17.  Other  civil  aetioa*  or  [«oceedliiSB  nf  wbieb  dietHct  conrta 
in  the  city  of  New  York,  or  justices  of  the  peace  had  juris- 
diction on  the  thlrty-flrst  day  of  December,  eighteen  hundred  and 
ninety-seyen,  except  such  as  shall  be  expressly  eiehirded  by  this 

18.  The  juriadictiDn  extends  to  actions  Rgainst  the  city  of  New 
York,  a  domestic  corporation,  -  or  a  foreign  corporation  having 
an  aflle#  in  the  city  of  New  York,  sn  ndministrHtor  or  executor 
as  such,  wb«n>  the  amount  claimed  does  not  exceed  five  hundred 

15.  In  an  action  or  a  BBmmary  proceeding,  to  direct  or  set 
aaide  a  verdict,  vacate,  amend  or  modify  a  judgment  or  final 
aider  render*^,  or  made  on  consent,  confenslon,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  oi  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

L.  1S8Z,  Th.  110,  I  isBB:  L.  iftoi,  cii.  4ae,  i  ism. 

I  Z.  Ko  jBrladletloa  In  certeln  eases. 

Tlie  said  nnnicipai  court  cannot  lake  cognizance  of  any  civil 
actions  in  either  of  the  foitowing  cases: 

1.  Where  the  title  to  real  properly  comes  in  question  as  pre- 
scribed in  title  four  of  this  act.  But  in  an  action  brought  in 
said  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
aet,  to  any  anMnut  for  which  Judgment  might  have  been  cen- 
deivd  by  said  court  if  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Said  court  sliall  not  hav»  anv  o^tfty  jwisdietion,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  as  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  icivil  pro- 
cedure, from  setting  up  an   equitable  defence   in   summary  pro- 

L.  IMl,  di.  4M.  I  1MB. 

I  S.  [R^ealed  by  L.  1004,  ch.  BBB-i 

But  the  repeal  of  anch  section  shall  not  aSect  the  proserutlon  of  any 
action  heretofore  removKl  from  Nid  municipal  court  of  the  dty  of 
Nev  York  pursuast  to  the  proviBlons  of  such  aectloo,  and  sll  proceed- 
ings In  iuch  actions  shall  b«  continued  as  thoagh  said  section  were 
Itfll  In  force  ind  effect.  lai* 


MUNICIPAL  COUBT  ACT. 
I  4.  C*at«Bipt  vl  ovBPtj  erImlHBl. 

The  said  court  has  power  to  puuiah  for  a  crituinal  contempt,  a 
person  galltf  or  either  of  the  foUowiug  acta  and  no  others: 

1.  Disorderly,  coDtemDtuotu  or  insolent  bebarlor,  committed 
during  its  Bitting,  in  ita  immediate  Tiew  and  presence,  and 
directly  tending  to  interrupt  ita  proceedioga,  or  to  impair  the 
respect  dne  to  its  authority. 

2.  BrCB--^      -   -^ 
tending  U, „  —  ^ „„. 

3.  Wilful  disobedience  to  its  lawful  mandatea. ' 

4.  ReBistance  wllfullr  offered  to  its  lawful  mandates. 

6.  CoDtumaciouB  and  unlawful  refusal  to  be  sworn  as  a  wit- 
,  or  after  being  swarn,  to  ananer  any  legal  and  proper  in- 
Jgatory, 
Publication  of  a  fstae  or  groaaty  Inaccarate  report  of  ita 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  p-' 
lication  of  a  true,  full  and  fair  report  of  a  trial,  «~ 
decialon  or  other  proceeding  thereon. 

O.  C  P.,  I  8;  L.  1S8I,  ch.  410,  |  1388;  L. 


^a^iit 


Punishment  for  a  contempt,  specified  to  the  last  section,  mar 
be  bj  fine,  not  exceeding  two  hundred  and  fifty  dollara,  or  bj 
imprisonment  not  exceeding  thictf  days,  in  the  Jail  of  the  counir 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-paymeot  of  asch 
a  fine,  he  muat  be  discharged  at  the  expiration  of  thirty  d*je: 
but  where  he  ia  also  committed  for  a  definite  time,  the  thirtr 
daya  muat  be  computed  from  the  expiration  of  the  definite  time, 
a  a  P.,  I  B;  L.  1882,  ch.  410,  f  laS;  L.  IMl,  eh.  MS,  |  19W. 


1  6.  I>  vittr  of  eaart)  kow  paalakMI. 

Such  a  contempt,  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  ma;  be  punished  summnrUy.  When  not  ao 
committed,  the  party  charged  must  be  notified  of  the  accnsa- 
tioo,  and  have  a  reasonable  time  to  mahe  a  defence,  and  the 
coQrt  may  issue  a  warrant  directed  generally  to  an;  manbal 
reqnlrlng  blm  to  bring  the  offender  before  the  court.  Where  a 
person  la  committed  for  such  a  contempt,  the  particular  cimim- 
staqce  of  Us  offence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 

O.  a  p.,  11  10,  111  I^  ISai,  cb.  410,  |  1S88;  L.  1M1,  «b.  «««.  l  ims. 

I  T.  Preecdlna;  three  ■eetloua  United. 

Punishment  for  a  contempt,  as  herein  prescribed,  doe*  not  bar 
an  indictment  for  the  same  offence:  bnt  where  a  person  wbo  has 
been  so  punished  is  convicted  on  sucb  an  indictment,  the  conns 
in  sentsncing  him,  must  take  into  consideration  the  prvTiuus 
poniabment. 
O,  O.  P.,  I  12. 


laa 
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I   8.    Ceatcmpta  pnnlnhiiblr  pfvtilj. 

The  court  liax  puntT  to  iiunlnh,  by  lint  aad  impriKonment,  or 
either,  a  ueglrct  ur  violation  of  iluty,  or  other  uiMcouiluct.  by 
whii^h  n  rlKhl  or  rt.-iiit'tl;  of  a  party  to  a  civil  ui-tlou  or  special 
tii-<>ce«(liii£,  pi-iidini;  iu  tbc  ooiirt  may  bo  di-feated,  impaired, 
impiHlcd,  or  prtjudicvd,  iu  either  of  the  rollowing  caiuit; 

1.  .Vn  ntlornpy.  cuunHiOlur.  clerk,  sheriff,  miirahnl,  coroner,  or 
othtT  person,  in  any.  maiiiK-r  duly  Bele<'ted  or  appointed  to  per- 
form a  judicial  or  miniKteriul  wrviee.  for  a  in  is  behavior  iu  hin 
officu  or  tniMt,  or  for  a  wilful  neglect  or  violation  of  dnty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judjiu  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  auch  a  judge, 

2.  A  pari}-  to  the  action  or  specinl  proceedinjr.  tor  puttinR  in 
fictitiouB  bail  or  a  fictitiouH  surety,  or  for  any  deceit  or  abune  of 
a   mandnte  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney. 
counsellor,  or  other  perxon.  for  tlie  non-payment  of  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  cane 
where  by  law  execution  canuot  be  awarded  for  the  collection 
of  Kuch  sum;  or  for  any  other  diiiohedienee  to  a  lawful  niaudnte 
of  the  court. 

4.  A  person  for  asKumlng  to  be  an  attorney  or  counaellor.  nr 
other  officer  of  the  court,  and  acting  ns  such  without  authority; 
lor  reKcuinjt  nny  properly  or  pi'raon  in  the  custody  of  an  i>lliccr, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
ur  fraudulently  preventing,  or  disabling  from  attending  or  tea- 
tifyinB.  a  n'itnesii,  or  a  party  to  the  action  or  special  proceed- 
ing, while  going  to.  remaining  at,  or  returning  from,  the  Killing 
where  it  in  noticed  (or  trial  or  bearing:  and  for  any  other  unlaw- 
ful interference  with  the  procei'dings  therein. 

u.  A  iiemon  subpoenaed  us  a  wilnens.  for  n-fusinp  or  negloet- 
iug   to  obey   the  subpoena,  irr  to  attend,   or  to   be   swurn   or  to 

ti.  A  ptraon  duly  notified  to  attend  ns  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceeding,  to  be  trie<l  at  that  term,  or  with  any  other 
person  in  relation  to  the  nierita  of  that  action  or  speelal  ))ni- 
ceedins;  or  for  receiving  a  eoniniunlcRtion  from  any  other  iH-riuiu, 
iu  relHtlou  to  the  merits  of  such  an  action  or  sixi^ul  pruci'iiling, 
without  imniedlntely  disclosing  the  same  to  the  rnurl. 

7.  In  any  other  caw  where  iiu  attachment  or  any  other  pni- 
reediiig  to  puiilsl)  for  a  contempt,  has  Iki-u  nsuntly  adopted  ami 
prac'tii-ed  ill  ii  court  of  ren>rd,  to  entoni'  a  civil  remedy  of  u 
pnrty  to  an  actiim.  or  specini  proceeding  In  that  court,  or  to  pro- 
ti-ct  thi'  right  of  a  party. 

c.  (.-.  r..  s  n;  I,,  iiwa.  ch.  410,  i  i2w;  1.  1(101.  ih.  toa.  f  vmj. 

t  8.  PraeFHiii  wherr  Bprvlce  bid)-  )•■•  mad*-. 

The  court  shall  have  imwer  to  send  its  priwess  and  other  man 
liateK  in  an  artion  or  special  proieedii'!.-  of  which  it  hui>  juris- 
diction to  any  imrt  of  the  city  of  Neiv  ^ork  for  service  or  execii- 
lion,  and  to  enforce  obedleni^  thereto,  and  the  powi-r  and  au- 
thority of  S[iid'»court  estends  to  the  whole  of  said  city  of  >'ew 
York,  without  limitation,  except  as  expressly  [ireacribed  in  thia  act. 

L.  1901,  cii.  468.  g  isas. 


Ml'MI  II'AI.  t 


The  juntiut's'  ot  shiJ  rimn  niii.v,  lu  ihe  oily,  of  New  lurk,  br 
virliie  of  tbi'ir  iillice,  nd minister  irathn,  take  ilepoeiTions  ■■>•] 
ackiion']('dKmi.'nlH.  aud  (i-rtify  the  sam?  in  the  manner  and  with 
like  effect  aa  juMlii'es  of  (Murts  ol  record. 

I.   1901.   m.   4M,   I   13TS. 

I  11.   [Am'd,  1B04.1     Board  of  jBrtl««a. 

The  jnstieea  of  said  court  shall  constittite  the  board  ot  jns- 
(icea  of  the  municipal  court  and  discharge  the  functions  therpnf. 
They  may  elect  a  pre-iideat  from  their  own  number  and  at 
plenRnre  remoTC  him  and  elect  n  auccesaor.  All  meetinfrs  of  said 
board  aball  be  public  and  all  proceedines  aball  be  recorded  in  hf 
books  of  minutes,  by  ifa  secretary  and  ahHil  be  preserved.  Sacb 
board  may  deaignote  a  clerk  of  aaid  court  for  one  of  said  di!^ 
tricta  to  act  aa  secretary  of  said  board,  and  from  time  to  tinw 
Rubniitute  another  and  fix  a  compensation  to  he  paid  for  sn«h 
nerrice.  not  exct'eding  the  sum  of  Dtp  hundred  dollars  per  annum. 
Such  board  may  also  desiguale  an  atteodnnt  of  such  court  to  act 
as  attendnot  of  said  board,  and  from  time  to  time  substitntF 
another,  and  fix  a  renaoDable  compeusation  to  be  paid  for  each 
service.  Such  board  shall  establish  pubUc  rules  relative  to  it» 
mcetines.  which  an  far  as  passible  shall  be  held  at  repalar  times. 
to  the  keepinic  and  preservation  of  its  minutes  and  to  the  pnUic 
inspection  of  the  same  under  the  care  ot  the  secretary  at  reason- 
able  times. 

i  IX.    |Ani*a,  IffOS.]      Hoard  to  make  rales. 

Said  bonni  of  justices  Khali  nilnpt.  and  from  time  to  time  maj 
amend  or  add  to  rules  relating  to  (be  folloniuK  subjects: 

1.  Ak  to  the  hours  at  which  court  shall  be  opened  on  each  day. 
and  what  .iHicers  Hball  he  in  attemlnnce. 

2.  Asto  the  order  of  bu»ineHs  and  manner  of  its  discharge. 

a.  Ad  to  Ihe  manner  in  which  the  clerks,  assistatit  clerks, 
KteiioRraphcrSi  interpreters,  attendants  and  employees  shall  per- 
form their  diilies,  the  manner  of  keepini;  records  and  paptTK.  Xh' 
collection  and  dispositiiin  uf  moneys  and  keeping  aceouutu  ut  tbr 

-1.  As  lu  thi!  niaiuteuance  of  order  iu  and  tilwut  the  <.-ourls  and 
rifliccrs  thereof. 

'i.  As  to  till'  forDij  and  prai-tive  in  suid  court. 

II.  i.lrfdrd,  ilHUt.i  As  III  u  I'alendar  in  each  district  of  ueliuni' 
ri'serviHl  (ti-niTally.  in  which  actions  may  be  traoBferred  notwitti- 
stiindint.'  the  jinivisionH  of  si'ctiun  une  hundred  and  nluety-lhree 
ntid  one  hiiiidn^d  and  uincly-four  of  this  act. 

T.  I.Xidrii,  imii.!  As  to  th,>  ju4lie«s  who  shall  hold  session} 
of  ynid  court  iu  each  of  (he  districts  at  times  and  places  to  be 
siiciitied  ill  s:iid  rules,  which  sessions  shall  heK'n  at  nine  o'ekwk 
iu  Ihi^  fiiienunn,  iind  tci  provide  for  such  a  rotation  of  the  justices 
holdiiiB  till'  B:iuie  us  that  each  justice  after  holding  court  in  his 
own  district  for  one  month  shall  sit  in  at  least  live  of  such  other 
distriets,  at  lenst  once  for  a  period  of  one  month  at  a  time  pre- 
riims  to  hix  reliirn  to  the  dislritt  for  which  he  ehnll  have  been 
electrd  or  n|)pni[ited.  providiil  that  the  justicea  ek>etod  or  ap- 
pointed for  niiy  liorounh  shi'.ll  hold  court  in  such  lioroush.  hut 
if  a  vuciincy  exists,  or  the  illne?<«  or  other  innbility  of  any  jiislire 
assigned  to  hold  court  previ-nts  bin  attendance,  any   other  justice 


MtJNIOIPAL  COURT  ACT. 

of  said  court  may  hold  the  same.  Such  nilea  respecting  rotation 
and  the  desi^atlon  of  justices,  ahall  be  made  on  or  before  the 
first  Monday  of  December  in  each  year,  and  shall  be  jniblisheU 
in  the  Nen  York  law  Journal,  and  one  newspaper  published  in 
each  boronith  at  least  once  before  the  Bret  day  of  Jannary  fol- 
lowiug.  and  shall  go  into  effect  on  such  latter  day. 

>2;  U  1904,  ch.  B98.     In 


to  BU  a  Tacancy,  but  i(  a  vacancy  exiHta  or  the  illness  or  inability 
of  any  justice  prevents  his  attendance  any  other  justice  of  said 
oourt  may  hold  court  in  said  district  snd^  if  at  any  time  before 
or  after  the  cnmmen cement  of  (he  trial,  it  shall  appear  to  the  Mt- 
Isfaction  of  the  justice  that  he  is  a  necessary  witness  in  the  trial 
of  the  cause,  or  otherwise  disqualified  to  try  the  same,  he  shall, 
by  an  order  entered  in  the  cause,  order  the  aame  and  the  papers 
In  the  same  to  be  transferred  to  an  adjoining  district. 


reaoe  of  laaJorKT. 

- --     -  a  majority  of  all  the  members  of  Raid  board 

shall  be  necessary  to  adopt  aay  resolution  thereof. 
L.  iwi,  cb.  4W,  I  lare. 


f  1B>  Aetlou  mar  be  cantlBBed  betoFe  another  Jasttce. 
The  trial  of  an  action  or  special  proceeding  may  be  contlnned 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  Hanie  is  finiRhed.  A  special  proceeding  commenced  before  one 
JuKtice  may  be  continued  before  any  other  juatice  having  Jurls- 
lUetion  of  the  subject -matter,  the  bbidc  as  thnnjrh  it  had  been 
<_>r!h''nally  oommpnced  before  htm.  _  A  transcript  of  any  procoed- 
intra  had  before  either  of  xaid  justices,  ur  of  any  paper  filed  with 
the  clerk',  or  of  the  minutea  of  any  testimony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  preaumptive  evidence  of  the  facts  therein  contained. 


Nn  process,  action,  judgment,  execDtion  or  prodtedlnfc  ahall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
ofBce.  or  vacancy  in  office  of  any  Juatice,  but  tbe  respective  buc- 
censer  in  oflice  of  the  said  justice  shall  proceed  to  heart  try. 
determine  and  give  judgment  in  and  upon  the  aame.  and  upon 
all  malierB  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  office,  with  the  same 
powers.  Jurisdiction,  and  authority,  aa  their  predeceuon  liad, 
I*  tSBT,  cb,  SMI  L.  ia«S,  eb.  ilO,  |  1360, 


MUNICIPAL  COUET  ACT. 

I  IT.  Coarti  wbere  held. 

Tlie  said  oonrt  Bhall  be  beld  in  each  of  the  diatricta  br  a  joatiM 
of  snid  court,  at  the  placea  provided  b;  the  cammiisionein  of 
the  ainklng  fund,  and  in  accordance  with  law,  at  sncb  boiirB  in 
erery  judiciol  da;  or  to  often  ae  the  board  of  jnittioea  of  thp  niu- 
nicipal  court  ahall  direct,  eud  Biiwt  contiuuo  In  scasion  ao  Jong  aa 
the  public  Interest  requires;  nad  it  ahall  be  the  duty  of  the  oum- 
misBioncTH  of  the  ainkins  fund  to  provide  a  suitable  plac«  fnr  the 
holding  of  aaid  court  in  each  of  said  di^tricta,  provided  that  more 
than  one  place  for  holding  atich  conrt  ma.v  be  provided  St  an; 
time  after  this  set  takes  effect  in  sny  diatrict.  it  the  said  boiard 
of  juHtlceB  ahsll  certify  that  the  pablic  conveniencs  reqnirea  audi 
additional  uurotter  of  places. 

L.  1882,  eb.  410,  I  13S11  L.  1901.  ch.  Me.  I  ISTI. 

1 18.   BeaJa. 

The  aaid  court  Id  eacli  district  shall  have  offlcial  seals  fDmlshed 
at  the  expease  of  the  city,  on  which  aball  l>e  enKrared  th«  arms 
of  the  sta-te  of  New  York,  "  Borough  of  MsnhattBD  "  lor  what- 
ever the  borongh  may  be),  "  First  District "  (or  whatever  the 
diatrict  msy  be),  but  nothing  herein  contaiaed  shall  anthoriH 
such  court  to  isaue  certificates  of  natutalixation. 

L.  1882.  cb.  410,  I  1283:  L.  IBOl.  ch.  466.  |  I1T2. 

I  ID.  Accesa  to  conrt-liotiaea. 

The  juaticea  of  aaid  court  shall  have  access  and  poaaesslon  of 
tiie  court-hooses;  and  it  ahall  be  the  duty  of  the  board  of  aldpT- 
meu  of  the  city  of  New  York  and  Its  several  offlcers  charged 
with  duties  Id  that  behalf  to  bu|i|i1.v  and  pay  for  whatever  mai 
be  necessary  for  the  transactifn  of  the  businesa  of  said  court. 
and  the  justices  thereof,  and  to  supply  all  proper  accommoda- 
tions, books,  stationery  and  furniture,  and  to  pay  all  Ratarie*. 
cnmpenantions  and  expenses  and  disbursements  herein  authorised, 
and  the  board  of  .entimate  and  apportionment  shall  aDnnally 
include  in  its  final  estimate  such  aujna  as  may  be  necesaarr  to 

L.  Itol,  Fta.  *K.  I  ISM. 

tiHK  Code,  ralra  ol  aaypciae  eomrt  ap*ll««Me(  wkva. 
The  nrovlaions  of  the  code  of   civil   procedure  and   rules   and 
regTilntionH  of  the  supreme  court  a«  they  may  he  from  timr'  •* 

time.  Hhall  apply  to  the  municipal  court  as  far  as  the  aame 

be  made  applicable,  and  are  not  in  couDict  with  the  proviatrnta  ot 
this  act;  In  case  of  such  conflict  this  act  shall  govern. 

L.  1901.  cb.  tm,  1  13TT. 
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TTTI^  XL 
Aotlona;  ■ammona;  partlaa. 


I  30.    (Am'd,  1904.)     la  what  dJatrlct  bronskt. 

An  autioQ  or  proceedJnz  of  which  the  municipal  court  baa  inrls- 
dictlon  most  be  bruuebt: 

1.  In  a  district  in  nbicb  either  the  ptaiatia  or  defeodsnt  of 
one  of  the  plaintiCFii  or  one  al  the  detendants  reHides,  nnJess  all 
the  plaintiffs  or  all  the  defeodaotB  reside  out  of  the  eity  of  New 
Yorll.  iti  which  ease  the  action  or  proceeding  may  be  brought  in 
said  court  in  aaj  district:  provided,  however,  that  whenevni  an; 
notion  shall, bo  brought  by  the  assignee  or  the  cniixe  of  action, 
Huch  aetion  Mhalt  u|Km  the  demand  of  a  defendant  made  ns  pro- 
vided in  Hnhdivinion  four  of  this  seetioD.  be  IraDsferred  to  tbe 
dintriet  in  which  the  defendant  resideK  and  the  court  munt  niolte 
nn  order  for  such  traimfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  tlie  defendnnt  be  a  i-orpcration  created  by  Ian-,  in  a  dlB- 
trirl  in  ivhieh  Ilie  pltiiiitifF  or  either  of  the  plaintiffs  resides,  or 
in  n-hl(-h  (if  it  bi-  a  corpo ration)  it  trausactH  it"  Kenernl  businesK 
or  beepH  an  ofliee  or  hnn  un  iiKcnej'  established  tor  the  transac- 
tiuD  of  bUHJneHs  or  j^  eH.nlilishi>d  liy  law,  except  the  fy>r[>oration 
*if  the  city  of  New  Vork,  which  may  Hue.  or  be  aticU  in  any  dii*- 
trii-t.  exei-pt  ns  provided  for  in  Hubdivlaion  live  of  this  section. 

.3.   By  plainlifTs  not  residine  in  the  city  of  New  York,  in  the 

diHtrict  in  which  the  defendant,  or  one  of  the  defendants  resides, 

and  HRainst  a  defendnnt  or  defendants,  not  reMiding  in  xaid  city. 

In  tbe  district  tu  which  the  plaintiff  or  one  uf  the  plaiutiffs  le- 

1»3 
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dides;  bat  where  all  the  parties  reside  out  of  said  pity,  the  action 
inar  be  broDght  iD  an;  diHtrict.  Xo  person  who  shall  have  s 
place  in  said  city  for  tbe  regular  tranBsctioii  of  buBiaess  sball  be 
deenitd  a  non-resident  under  the  proviaiona  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceediue  is  brought 
is  not  tbe  proper  district,  the  action  ma;,  notwitbutandioE.  be 
tried  therein,  unless  the  actioD  is  transferred  to  the  proi>eT  di*- 
Irict  before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  Joinder  of  issue  in  writing  or  in  open  court,  followed 
b;  the  consent  of  the  plaintiff  giTen  in  like  inauner.  or  the  ordrr 
of  the  court.  The  demand  must  Bi)ecitr  tbe  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  most 
make  such  order  when  the  district  in  which  the  action  or  pr«- 
ceeding  is  brouRht  is  not  tbe  proper  district,  as  specified  in  this 
section  or  the  next  one.  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  Yort  lo 
recoTer  a  penalty  or  line  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penally  or  fine  shall  not  exi-eed 
lire  hundred  dollars,  must  be  brought  in  the  diB'rict  in  w-bicb  the 
violation  of  such  ordinance  happened  or  occuri.d.  And  oil  ac- 
tions to  recover  a  peually  or  fine  for  a  violation  of  any  provision 
of  the  sanitary  code  or  of  any  rei'iilation  of  the  fire  couiinissioner 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  chnnrad  tu 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ei- 
cicd  fire  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

li.  inoi,  cb.  406,  9  t3T0,  em'd  by  ch.  S3,  L.  1004,  and  br  U  l»Ol. 
ch.  625. 


I  27.  Snininoiiiif  re<|Bi»tte>i. 

The  Bumniona  must  be  addressed  to  tbe  defcnilant'hy  name,  nr 
if  his  name  be  nnknown,  by  a  fictitious  name,  and  must  enmmi'u 
him  to  appear  before  the  court,  at  the  court-room  thereof,  and  tl 
the  time  specified  therein,  to  answer  the  complaint  of  the  plniiitiir. 
and  must  Klate  the  amount  tor  which  the  plaintiff  will  take  jiide- 
nieut  If  the  detenduut  fail  to  appear  atid  answer;  it  niutst  Ik' 
isoued  and  subscrilied  by  the  clerk  of  the  court  in  the  diKtrt<-t 
out  of  which  the  snmc  is  iHxued,  or  \>y  his  assistant  in  the  name 
of  snch  clerk,  except  as  provided  in  section  twenty-five  of  this  act. 
U  ]«I2.  cb.  410.  t  12ST. 

I  2M.   PsFBi  ol  BiiiMniaiiH. 

'Uhslantially  in  the  followlne  form,  the 


blanks  being  properly  filled 
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_  _  -laiiicipal  c_ _   ..  ,    . 

of dlHtrict,  In  the  conrt  roonr  thereuf. 

at ,  ..  in  the  city  ol  Nfw  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  anatver 

the  contplnint  of   the   plaintiff  In   this  action,   who.   if  you   then 
fntl  to  npitpur  and   anstver  will  take  Judsment   aKniDst  you  tor 

the  sum  of dollars,  nith  intprest  from  ihe duy 

o(   ,  16-  -,  tOKStbcr  with  the  eosta  of  this  action. 

Dated,  New  York 16.  . . 

IN>w.l  Clerk. 

I  20.  SnaiTBDBai  corporAtloB  coanafl  bibt  liiaiir,  et  cetprK. 

In  any  ami  all  actions  brought  in  the  name  of  the  city  of  New 
York,  or  of  any  department,  board,  or  oBicer  thereof,  by  the  cor- 
poratioQ  coansel  of  the  city  of  New  Yorj^,  as  atturuey  for  said 
cily,  or  said  department,  board  or  officer  thereof,  tu  recorer  a 
penalty  or  penalties  for  the  violation  of  any  laws  or  ordinance. 
Ihe  Bummons  may  be  ixsiied  out  of  Huid  court  by  the  corjioratiou 
connHel  in  bia  own  name  without  the  same  bcini;  sulmcribiil  by 
the  clerk  oC  the  court  where  surh  action  or  actions  are  brought, 
iind  ill  Ruch  actions  the  corporation  couuHel  shall  nut  be  required 
to  pay  to  the  clerk  of  Ihe  court  the  fees  in  the  action,  but  Hhall 
account  thitrefor  to  the  city  IresHury  and  shall  collect  the  same 
from  the  tlefendant,  when  Judgment  Is  recovered:  and  no  fees  or 
coats  shall  be  demanded  of  the  said  the  city  of  New  York  or  any 
board  or  officer  thereof  in  any  such  suit  or  proceeding. 

1  30.   S«rvlc«i  mJtam. 

An  action  Hhall  be  deemed  commenced,  at  the  time  tlie  nnui- 
mons  is  actually  delivered  for  Bcrvice.  If  the  marshal  or  other 
liersou  having  the  summons  to  serve,  cannot  find  the  defendant 
KO  us  to  m'rvc  him  therewith  aH  reijuired  by  this  a<'t.  he  iiiUHt 
so  return,  and  Ihe  clerk  Hhatl,-at  the  request  of  the  plaintiff,  if 
iniide  between  the  last  day  when  serrlce  conld  be  had  and  the 
return  day  mentioned  In  snld  stiinmons  or  alias,  IncludinK  such 
e  from  time  to  lime  to  Insne  another  RummonH. 
tnd   8tain|>cd   "  alias,"    until   the   defendant   is 


I  SI.   Method  of  smtee. 

The  Bumraona  must  be  served  n»  follow?: 

1.  [f  nn  action  be  RKHinst  a  corpTation,  by  delivery  nf  a  copy 
to  the  president  or  other  head  of  the  corporation,  or  to  the  secre- 
tary, cashier,  or  manafiiug  ojrent  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein. 

2.  If  against  a  minor  under  the  a^e  of  fourteen  years,  by  de- 
livery  of  a  copy  to  such  minor,  and  aluo  to  his  father,  niolher  or 
gunrdiuD,  or  If  Ibey  be  not  within  the  city,  then  to  any  person 
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having  the  car«  or  cootrol  of  uld  minor,  or  witL  (rhom  he  reridm. 

or  in  whose  service  be  is. 

3.  If  Bgainst  a  iierBun  jnijiciallj'  declared  lo  be  of  uqkouiuI 
mind,  or  incapable  of  conductiug  Jiis  own  aSaire  iu  cons^uenr? 
of  babitaal  drunkenness,  or  for  an;  other  cause,  aud  for  vbom 
a  cQQimittPe  baa  been  appointed,  by  deliveiy  of  a  copy  to  ami 
MtDimittee  and  of  the  defendant  personally. 

4.  in  all  other  cases  to  the  defendant  pecsoDall;,  except  as  io 
this  act  otherwise  speciallf  provided. 

Li.    IBS2.   rb.  410,    I  1300. 

I  ail.  Order  for  aerrlce  ot  ■UBiBiona)  vrbCB  defendBBt  bm 

tOBBd. 

An  order  for  the  service  of  a  Rummotis  upon  a  defendant  re- 
sidiDK  within  the  city,  may  be  made  by  the  court  in  the  diKtrkn 
in  which  an  action  ia  brought  nfter  an  alias  smnmona  ban  hera 
duly  iHsued,  npon  aatisfsctory  proof  by  the  alSdavit  of  a  perwiD 
nut  a  party  to  the  action,  and  the  return  of  a  marshal,  thai 
proper  and  diliRent  effort  has  been  made  to  serve  the  summ<,ns 
upon  the  defendant,  and  that  the  place  of  hia  HOjonrn  cannot  hr 
fonnd,  or  if  he  is  within  the  city  that  he  avoids  aervice  so  thai 
personal  service  could  not  be  made. 

O,  C,  P.,  i  *36. 

I  SS.  H*f*   micli  Hrrvlce  maat  be  madr. 

The  order  must  direct  that  the  service  ot  the  summons  be  madr. 
by  IcavlOB  a  vopy_  thereof,  and  ot  the  order,  nt  the  residence  nt 
the  defendant,  with  a  person  of  proper  aire,  if  npon  rc-aw»nahli' 
application,  admittance  can  be  obtained,  and  such  person  fnnnd 
who  will  receive  it;  or,  if  admittance  cannot  be  obtained,  nur 
snch  a  peraon  found,  by  nffiiinft  the  same  to  the  outer  or  othpr 
door  of  the  defendant's  residence,  and  l>j-  dopoKitinp  another  c-tt 
thereof,  properly  enclosed  in  a  post-paid  wrapper.  addrcHRpd  l" 
him.  at  his  pince  of  reRidence.  in  n  pont-office  in  the  boroatrh  in 
which  be  rcKidea:  or  upon  proof  beinj;  mhde  by  affidavit  that  nn 
snch  residence  can  be  found,  service  of  the  aummoos  may  be  madp 
in  such  manner  as  the  cotirt  may  direct. 

C.  C.  P..  i  4-wi. 

I  S4.  Papers  to  be  flledi  proof  ot  ■errlcp. 

The  order,  and  the  papers  upon  which  it  was  granted.  muKt  Iv 
tited,  and  the  service  must  be  made,  not  less  than  six  days  beforF 
the  returu  dny  of  the  summons;  otherwise  the  order  becomes  in- 
operative. Ou  filinB  an  affidavit  showioB  service  Bccordinp  to  the 
order,  the  summons  is  deemed  nerved  ond  the  same  proeeedinc* 
may  be  taken  thereupon,  as  if  personal  service  thereof  had  be<>n 
made  except  that  no  eieciition  against  the  person  shall  iaaac  npon 
a  judgmi'ut  obtained  after  such  service. 

C.  C.  P..  f  437. 

g  as.   Defendant  vrben  allowed  to  defead. 

Where  the  aiimmoDB  ia  served,  pursuant  to  an  order  made  as. 
herein  prescribed,  and  the  defendant  so  served  does  not  aiqwar. 
he  or  his  representative  must  upon  good  cause  shown  and  upon 
Just  terms  be  allowed  to  defend  the  action  at  any  tltne  within 
sii  months  after  personal  service  of  written  notice  thereof:  or  il 
such  notice  hun  not  been  nerved,  within  two  .vears  after  the  eiilrv 
lit  the  judRment.  If  the  defense  in  anccessful.  and  the  jiiditiiient. 
'ir  any  part  thereof  has  been  collected  or  otherwise  enforred. 
Mich  ri'Btitiitioii  may  thereupon  bfi  ccimpplle<l  as  tho  court  directs, 
but  the  title  to  properly  sold,  to  a  purchaser  in  good  faith  by 
1»Z8 
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Tfrtne  of  nn   eiecntion  iBuned  opon   the  judgment,   ihtU   not  be 
affected  thereby. 
C.  O.  P.,  I  MO. 

I M.  'Who   niKr   nerve    nn^iiioiiK,   et   eeterm. 

The  anmoioiiB,  and  In  a  proper  cnne  a  copy  of  the  complaJnt, 
or  s  precept  In  snmmary  procvtHliutw.  may  be  aervt:i  by  a,  marshal 
or  by  any  persoo  not  a  party  to  the  acdou,  who  is  orer  the  age 
of  eighteen  years.  Prool  of  Bervice  by  such  pergon  other  than  a 
marshal  must  be  roado  by  his  aflluiivic  which  must  Mete  the  par- 
ticular place,  time,  and  mnnner  of  xerTice.  and  that  the  affiant 
knew  the  person  bo  served  to  he  the  person  mectioned  and 
ilPBcribed  in  the  summoas  aa  defendant  therein. 

1^    ISO,   tb.   410,    I  1301. 

1ST.  Betavk   day. 

The  retain  day  mentioned  In  the  aummoiie  fnuat  not  be  more 
than  rwelve  daya  from  itx  date  and  except  In  the  case  where  an 
order  of  arrest  had  been  issued,  must  be  served  at  least  six  day* 
before  the  time  of  apearance. 
L.  issi,  ch.  410.  I  laes. 

I  SS.  ladoraeaicat  apan  nammoas. 

Tn  an  action  to  recover  a  penalty  or  forfeiture  given  tiy  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  dellTered 
to  the  defendant  with  a  copy  of  the  sumiDons.  a  general  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
the  sumnmns  so  delivered  in  the  foHowinR  form:  "  Act-ordlDK 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
nnd  also  specif ying  the  section  if  penalties  or  forfeitures  are 
icivea.  in  different  sections  thereof,  for  different  acts  or  omiSHloDS, 
nnd  the  proof  of  service  of  such  summons  must  show  tbttt  the 
iMpy  Bcrvi^d  on  the  defendant  likewise  bad  such  indorsement 
th-rwn. 


13ft.  ladoracBieBt  apaa  aaaiBiaaat  vrltere  eaecallaa 
acntnst  tk«  jtrrmom  ibbt  he  lasaed. 

In  an  action  where  nn  esecntioo  may  isane  hSafnst  the  person 
upon  a  indcment  rendere<l  in  favor  of  the  plaintiff,  unleas  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
orcv  to  that  fnct  mitKt  be  indorsed  by  the  clerk  upon  the  sum- 
mons and  upon  the  cop.v  to  be  served  nn  defendant  in  the  follow- 
InfE  form:  "Plaintiff  einims  defendant  is  liable  to  arrmt  and 
imprisonment  In  Ibis  ense."  In  tbe  event  of  there  being  no  such 
inclorsement,  no  execution  acnlnst  the  pemon  shall  Issue,  and  tbe 
proof  of  service  of  snch  snmmons  must  show  that  the  copy 
Bcrved  on  the  defendant  likewise  had  such  Indorsement  upon  tt 

I40.  Partleai  «»p»avaace  at. 

A  party  to  an  action  in  the  municipal  court  of  the  city  of  New 
Tork,  who  la  of  full  age,  may  a[>peac  and  prosecnte  «r  defend  the 
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1 41,  Omardlait  ad   litem. 

When  fl  pnardian  Is  Decessary  he  must  be  appointed  by  the 
eourf  an  follows: 

1.  It  the  infant  be  plaintilF.  the  appointment  must  be  made 
before  the  summona  is  issued,  upon  the  appiicatlon  of  the  intant. 
If  be  be  of  (he  agp  of  fourteen  yenrs  or  upwards;  If  nnder  that 
nge.  upon  the  oppliration  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  (tuardian  to  be  appointed  and  to  be  respon- 
sible for  costs,  if  be  fail  in  the  action,  must  be  &Ied  with  tile  clerk 
of  the  court.  In  the  district  in  nhich  tite  action  is  brought,  except 
In  cases  where  n  free  BUmmons  is  provided  for  bj  this  act. 

2.  After  the  service  and  return  of  a.  summons  afcainst  an  infant 
defendant  no  other  proceedings  shall  be  taken  In  the  action,  nnlil 
a  person  has  t>een  appointed  to  appear  as  hia  goardian  for  the 
pnrpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summoaa,  «r 
if  he  neglects  or  refuses  to  nominate,  the  court  roay.  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  aa  hia  guardian. 
The  written  consent  of  the  person  so  appointed,  must  be  filed 
with  the  clerk  of  the  court  before  hia  appointment.  The  guardian 
so  appointed  ts  not  responsible  for  any  coats. 

C.  C.  P.,  I  2888;  I.  1881,  rh.  410,  1  12BB. 

I  ^t.  Psrdea)  irlio  nsr  <>e  Joined, 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  In  the  subject  of  the  action, 
and  In  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tilTs,  except  aa  otherwise  expressly  prescribed  In  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claitns 
an  interest  io  the  controversy  adverse  to  the  plaintiff,  or  wbo 
U  a  nerefsery  party  defendant,  for  the  complete  determination 
or  Betttement  of  a  question  involved  therein,  except  aa  other- 
wise expressly  prescribed  in  this  act. 

Z.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
[lartr  in  interest,  except  that  an  execntor  or  adminiatrator,  a 
trustee  of  an  express  trust,  or  a  person  expreaaly  authorised  by 
atHtute.  may  sue,'  without,  joining  with  him  the  person  for  whoHe 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  la  a 
trustee  of  an  express  truat,  within  the  meaning  of  this  section. 

4.  In  an  action  or  apecial  proceeding  a  married  woman  appears, 
prosecuted  or  defenda  alone  or  joined  with  other  parties  aa  If  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  qh  a  party  In  any  action  or  apecial  proceeding  aSectin; 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person  or  estate  of  bis  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  special  proceedinga  shall  ho  the 
separate  property  of  the  wife.  The  husband  (s  not  a  necessarr 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  o(  his  wife  committed  without  Ms  instlg«tlan, 
182S 
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5.  Two  or  more  personB,  aeTerally  liable  upon  the  Bftme  written 
Instrument,  ineluding  the  parties  to  a  bill  of  exchange  or  a 
prDinissory  note,  whether  the  action  is  brougbt  upon  the  inntru- 
ment,  or  by  a  party  thereto  to  recoTer  njralnst  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  be  ineludert  as  (lefcndanls 
In  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  an  defendant  in  an  action,  with  another  peraon  an 
preaeribed  in  this  aertion.  does  not  aifect  hin  riKht,  to  any  order 
or  other  relief,  to  which  he  wonid  have  been  entitled,  If  he  had 
been  separately  sned  in  the  action. 

C,  C.  P,.  il  4*e-4BT,  334T. 

148.  AvplloBtlon  of  tlilii  article  to  a«teBdajitB  JaintlT 
llMbie. 

The  last  section  does  not  affect  a  defenae  or  other  objection  of 
a  defendant,  growins  out  of  the  failure  to  join  In  the  action  two 
or  more  persona  jointly  liable;  and  an  regards  the  other  parties 
to  the  action,  peraons  Jointly  liable  are  r^arded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

144,  VFiterc  cniplor«e  la  pmrtr- 

When  an  action  ia  hrouBht  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  In  which  the 
action  is  brought,  ahall  issue,  a  free  summons  when  the  plnintifTH 
demand  is  less  than  fifty  dollars  and  the  plalutlH  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidnvFt 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  nncb  ai^tinti  and  of  said  plaintiff's  resideni^e,  and 
whether  previous  Application  therefor  has  been  made,  Hhall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  ninniclpnl  court 
where  such  action  shall  be  brouKbt  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiS  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
Jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  ol  the 
municipal  court  where  such  action  shall  b«  pending  the  sum  of 
four  dollars  and  fifty  cents. 

I^  1882.  m.  410.  I  1418;  L.  188T,  cb.  S87. 

1 4a.  Who  mar  pellllon  (or  leave  (a  priMeeate  aa  a  poor 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cnime  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  aa  a  poor  person,  and  to  have 
an  nttoruey  and  counsellor  assigned  to  conduct  his  action. 

C.  C.  P.,  t  «M- 

I  40.  Conteatii  of  petition. 

The  petition  mnst  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2,  That  the  applicant  is  not  worUi  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  taitnMlt  and  bis 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
peTHou.     It  must  be  verified   by  the   applicant's   affldavlt,   unless 
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tUe  applicant  is  no  iufant  nniler  the  ago  of  fourteen  reard,  au<3 
it)  that  case  by  the  afllilRTit  ot  his  euarduui  appointed  in  aakl 
Actiou.  aail  supported  by  a  certiGcate  of  a  counsellor  nt  law  lo 
the  effect  that  he  has  ezamlDed  the  case  and  in  of  the  ODinion 
thut  ttie  applicant  has  a  good  cause  of  action.  The  petition  may. 
however,  l>e  TcriGpd  ttcfore  the  clerk  or  assistant  clerii  of  said 
municipal  court  in  the  dintrict  iu  which  the  action  is  brought. 
and  tlie  certificate  of  said  clerk  or  assiMtant  clerk,  that  be  ha» 
inquired  into  tlie  facts  of  the  case  oiul  tliat  in  hiH  opinion  tbc 
plaintiff  has  n  prima  facie  cniise  of  action,  shall  have  tti«  sanw 
force  and  effect  as  the  certificate  of  an  attorney. 

C.  C.  P..  I  «w. 

1 4T.  Order    knd    petition    to   be    fllFd)    when    coBBBd    ••- 

The  court  to  which  Che  petition  ia  presented,  if  satiatied  of  the 
truth  »t  the  facts  allpged,  and  that  the  applicaut  has  a.  good 
cause  of  action,  tnay,  by  order,  which  may  te  eniloTBed  on  peti- 
tion, admit  him  to  proeemte  iis  a  poor  person,  and  where  ther* 
is  a  certificate  of  a  munspllor  at  law,  as  prescribed  in  tbe  last 
■e<^on.  may  Bsnifm  to  him  an  attorney  and  counsel  to  prone^ute 
his  action,  who  must  act  therein  without  compensation.  Snrh 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  in 
the  district  in  which  the  action  is  brought. 
C.  C.  P..  I  MO. 

148.  TVk*B   leave  mbt  >>«  >Bi>Blled. 

If  the  person  so  admitted  is  guilty  of  deception  In  the  petition 
or  of  improper  conduct  in  the  prosecution  of  the  actutu.  or  of 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order.  admittinK  him  to  prunerute  as  a  poor  ponu>D: 
and  be  shall  thereafter  be  dcprircd  of  all  the  privileees  cou/rrretl 
thereby. 

0.  C.P..HW. 

1 49.  'When   aeteDda.i>t    mar  defenil    wm  «    poor  peraoa,    r-t 

A  defendant  in  an  action  in  said  court  may  petition  the  court 
In  which  the  action  is  pending  tor  leave  to  defend  the  action  ai 
n  poor  person,  and  to  have  an  attorney  and  counsellor  assigned 
to  conduct  his  defense:  as  follows: 

1.  B.v  an  oral  aiiplicatlon  made  in  open  court,  by  defendant,  on 
the  return  day,  and  a  statement  under  oath,  of  the  same  matti-rH. 
respecting  his  ability  aa  are  retguired  to  be  contained  In  a  petition 
for  lenve  to  prosecute  an  a  poor  iverson;  or 

2.  By  a  petition  veHfieil  before  the  clfrk  or  assistant  olert. 
accompanied  by  his  certificate  relating  to  the  defense  In  the  same 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

S.  By  a  verifieii  petition  supported  by  a  certiBcate  nt  a  •.■oun- 
sellor  at  law  relating*  to  the  defense.  In  the  same  manner  an  pre- 
seribml  In  section  forty-two  of  this  art, 

O.  C.  p,,  H  M3.  4fl4. 

I  HA.  Dflfendaiit's  srder. 

The  court  to  which  the  application  Is  made  or  petition  It  pre- 
sented as  prescribed  in  the  last  Kectlon,  if  siitisSed  of  the  truth 
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of  the  facts  stated  as  to  defendant's  abilltj,  aail  that  the  appll- 
eant  has  a  good  defenae  iC  proved  on  the  trial,  may,  by  order, 
admit  hini  to  defend  as  a  poor  person  and  may  assign  counael  to 
conduct  his  defense,  or  may,  iu  caxe  of  veritli'd  pleadiogs,  direct 
the  elerli  or  assistant  ciprk  of  said  court,  to  prepare  and  file  an 
answer,  verifipd  before  him  by  defendant,  or  may  oasiKn  a  coun- 
sellor at  law  prcHent  in  conrt  to  prepare  and  Gle  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 

[New.] 

I  SI.   Leni-e  nmr  be  «an«ll«d  »■  I*  «■■«  of  plBlntifl. 

The  provisions  relatlnit  to  an  order  to  be  made  upon  an  appli- 

c.ition  for  leave  to  prosecute  as  a  poor  person  and  the  prnceed- 

ingn  subse<iuent  thereto  appiy   to  an  order  and  subsequent  pro- 

ccedinKs  upon  an  application  for  leave  to  defend  as  a  poor  person. 

c.  c.  P.,  |48S, 

IS2.  Appeal   wbere  iklklntUI  or  deteadaat  poor  pprson. 

An  order  made  as  prescribed  in  this  article,  does  not  authorise 
the  petitioner  to  lake  or  Dininlain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party  tbe  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

C.  V.  P.,  i  MH. 

t  R3.  Cants  In   fovor  of  prtlttantF. 

Where  costs  are  awarded  in  favor  of  a  person  who  bad  been 
admitted  to  prosecute  or  defend  as  a  poor  person  an  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  party  and  distribnted  among  the  attot^ 
neys  and  conoHel  assisQed  to  the  pfior  person,  as  the  court  directs. 
CCP.IWT.  ^j 
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TITLE  m. 

ProTiBioiul  rauediaa;  ftnd  kcttona  to  far«cl0*O  a  lien  c 
dutttel. 

Article  1.  Order  ol  umat. 

3.  Brpl'TtD. 

4.  AnlDD  to  rorecloK  ■  Urn  w  i  cballeL 

AKTICLB  PIK9T, 

Order  of  arretl. 


wrved  br  mariibiil. 

warrant  of  attachment  or   re<inIsitioii   ii> 
t  itt  >he  munioipal  court  of  the   city  ol 
.d  Bud  executed  by  a  marshal  of  the  ciij 
bt  New  York. 

I  6«.   lABi'd,  I80S.]      la  what  c«bh  order  of  mrrrmt   to  bf 

All  order  to  nrrt-nt  the  defendant  must  or  may  be  granted, 
directed  to  any  nanihal  of  said  city,  in  the  foUowine  cafes,  bm 
no  female  can  be  arrested  except  for  a  wilful  Injury  to  p«>rsoD  or 
proiMTty; 

1.  In  an  action  for  the  recovery  u(  damages.  Id  a  cnii»e  of 
action  not  arinins  on  conlrac.'t,  when  the  defendant  ia  not  a  iwi- 
dent  of  the  city  of  Xew  York,  or  ia  at>out  to  remove  therefntm. 
iir  when  the  action  is  for  a  wilful  injury  to  person  or  pro|>erty, 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezxled  or  wrongfully  misapplied  or  converted  to  his  own  usr 
by  a  pulillc  olScer,  or  an  offlcer  of  a  corporation,  or  an  ottomef. 
factor,  broker,  agent  or  clerk,  in  the  course  of  bis  eraploymeiit  an 
Hticli.  or  by  any  other  perxon  acting  in  a  fidiicinry  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  Id  eoDtract- 
inK  the  debt,  or  incnrriiiK  (he  (ibliRation  for  which  the  ac^on  is 
brouBht,  or  in  concealinB  or  disposlnc  of  the  property,  for  the 
taking,  detention,  or  converxion  of  which  the  action  is  brooght. 
except  that  no  order  of  arrest  bIioH  be  granted  in  an  action  speci- 
fied In  this  Hubdivialon  where  the  debt  contracted  or  the  obliga- 
tion Incurred  over  all  payments  and  set-offs  or  the  property 
taken,   obtained  or  converted,   amounts  to,   or  is  THined   at  one 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
hlH  proiHTty,  or  \*  aliiiut  to  do  ho.  witb  the  intent  to  defrand  his 
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rrpJitorK,  except  that  no  order  shall  be  granteii  in  Rneh  an  Hctloa 
unless  the  plaintiff's  claim  or  demanil  orer  all  payments  and  wt- 
offs  exeeeds  one  hundred  dollars. 

L.  issa,  oil.  111^  I  WM;  L.  IKS,  oh.  IM.  Is  dSMt  iprtl  8,  taw. 

I KT.  AfBdBvIt  Bad  nnderlaklDS  npoa  arBnttSK, 
Before  an  onler  of  arrest  shall  issue,  the  party  applyint!  must 
prove  to  the  satisfaction  of  the  court,  by  the  affldavit  of  hiDUtelf 
nr  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
niid  Kct-offa.  The  plaintiff  must  also  execute  and  deliver  to  the 
(-terk  of  the  court,  in  the  district  in  which  the  action  Is  brontrht, 
n  written  unilertakinK  approved  by  the  court,  with  such  approval 
i-ndorMed  thereon,  wllh  suffleient  surety  or  sureties,  to  the  effect 
I  hat  if  the  defendant  recover  jndemcnt  the  plaintiff  will  pny  to 
hiin  all  <wsts  and  extra  costs  tnat  may  be  awarded  to  the 
defendant,  and  all  damnjces  mbicb  be  niny  sustain  by  reason  of 
tho  arrest  not  exceeding  the  sum  spei^ifieil  in  the  iindertakin;i. 
which  must  he  double  the  amount  claimed.  But  the  proof  and 
Beciirity  required  hy  this  section  shall  not  he  necessary  where 
thi-  order  of  arrest  Is  issued  for  the  violation  of  a  by-law  or 
(irdinanee  of  the  city  of  New  York,  or  for  the  recovery  o(  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  tbis  state,  where  tht< 
city  of  New  York  or  any  department  of  the  Kovernmeut  o(  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintive. 

L.    1832.   III.   410,    I   13l». 
to**.  What  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompauy- 
iug  it  be  made   returnable  immediately   upon   the   arrest   of  the 
(lefcnduut,   and   it   must   specify  a  sum   In  which   the  defendant 
.   ui!iy  be  let  to  bail. 
L.   1833.  ch.  410,  I  1307. 

I  no.  Papers  to  be  delivered  to  arr*aled  persoB)  prooeed- 
InicB  Ihrreiiiioi). 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  sucb 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
ajiil  alsi)  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
which  It  was  ttrantcd.  He  must  forthwith  bring  Ihe  defendant 
hrfore  the  court.  In  the  district  in  which  the  action  is  brouKht. 
if  the  court  is  then  In  session:  othern-he  unless  bail  is  Kiven,  ns 
preacribed  in  section  sixty-two  of  this  act.  he  must  take  the 
defendant  to  the  jnil  of  the  county  in  which  the  district  where 
the  action  is  brouirht  is  situate,  for  the  conHnement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  conrt  is  in  sen- 
sinn.  the  marshal  mnst  take  the  defendant  from  the  jail  and 
brtnK  him  before  the  court. 

L.    18«2,    i-b.    410.    I    1308. 

I  Wl.  ProrredlnKs  !■  «>■*  instlce  la  «  wltaeaa. 

If  i(  be  made  to  appenr  by  the  affldnvit  of  the  defendant  to  tb* 
■   '      ■    1   of  the  iustiee   sitting   in   the   district   in   which   the 

ilcb  iustiec  is  a  material  witness  in  the 

immediiilcly  take  the  defendant  before 

asss 


MUNICIPAL  COURT  ACT, 

the  oourt  in  an  adjoininx  dntrict  nimrd  by  titid  jmitlce,  v>-hji4 
Ritint  take  coKnizsnce  of  tbe  artlon,  and  procoed  th^r^ln  th«  aamp 
OS  i(  the  order  of  arrext  tad  been  itaued  out  of  the  conit  hi  the 
latter  district. 


1 81.  PiBlBtW  to   b«   notlfled    ot  BPreat. 

The  Dinrshal  makliiK  the  arrest  muHt  immeiliateir  Kive  noiire 
therpof  to  the  plaintiff,  and  endorse  on  the  order  of  rnrpfrt,  ami 
snhnciilte  a  rertificate  slntine  the  time  of  serving  the  aame,  and 
of  giviDK  notice  to  the  plaintiff. 

L.   1882.  <:b.  410,  i  laiO, 

I  «2.  Ball  or  dr^onlt  before  retara. 

The  defendant  may  Kive  ball,  b;  delirerinK  to  tbe  mantbal  a 
written  nndertakinB  to  the  pUintlfF.  In  the  Bom  npedfled  in  tbe 
order  of  arrest,  executed  hy  one  or  more  aaretiefi.  to  the  tttert 
thilt  the  defendant  nitl  attend  in  person  at  the  openine  of  tbe 
nmrt  on  tbe  next  day  thereafter  when  It  is  there  in  Henaion.  o' 
he  Duly  depoRit  with  the  marshal  the  sum  tipeoified  in  the  order 
of  nrrent.  [n  either  ease  the  manhal  moat  forthwith  releaae  him 
from  enstody. 


I  OS.  Ball  wkr  >>*  esanlncd. 

Where  hail  is  Kiren  as  prescribed  in  the  last  aection,  tbe  offlrer 
takinx  the  acknowledgment  of  the  undertaking  niust.  if  tne  mar- 
shaf  BO  requires,  examine  under  onth,  to  n  reasonable  extent,  thi- 
IK-rwons  offering  to  become  bail,  concerninp  their  property  an-1 
th<>lr  circumstances.  The  defendant  may  gire  tuiil.  or  make  the 
ileiMiKit.  immediately  upon  his  arrest,  at  anj-  honr  of  the  day  or  - 
nicht:  and  he  muBt  have  reasonable  opjiortnnity  to  week  for  an^ 
procure,  hail,  before  being  committed  to  jail.  Where  a  deposit 
IB  madi'.  the  money  deposited  must,  l)efore  the  expiration  nf  tic 
next  dii.v.  theroaflcr.  not  being  Sunday  or  a  publie  holiday.  !«' 
[>ai<l  by  the  marshal  into  court,  by  paying  the  same  dire^ly  1" 
th(-  clerk  in  the  distritl  in  which  the  netlon  is  brought,  whirb 
ssid  deposit  shall  be  regarded  as  an  nndertakhig,  and  sball  have 
the  same  force  and  effect  and  no  other. 

L.  1SH3.  cb,  410.  i  1312. 

I  «4.  Ball   or  ««po«ll  after  retarn. 

At  any  time  aner  the  return  of  the  marshal,  ttnd  before  fini! 
Jiidgmenl.  the  court  may  admit  a  defendant  in  cnstody  to  boil, 
or  nllon-  him  to  make  a  de|>osit;  and  may  direct  his  release  u[uii 
bin  pivinu  hail  or  making  the  deposit  accordingly.  The  Hum  t" 
Im>  deposiied  or  the  sum  specified  in  the  undertaking  of  the  b«ii. 
niuKt  l>e  tl^ed.  and  the  sn relies  In  the  nndertaking  must  be 
npproveil  by  the  court,  which  must  be  snfisSed  bj  their  exam- 
ination, or  by  other  proof,  respeetinK  tbrir  Rnlfieiracy.  The 
unilertaklng  must  be  to  the  elTecrt  that  the  defendant  will  ut  all 
tlraeH.  render  himself  amenable  to  an^  mandate  which  may  be 
inBued.  to  enforce  a  final  jndgment  against  bim  in  tb*;  action 

L.   1882,  ch.  410,  I  1313. 
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„        ,  ,     B  prescribed  hi  the 

laat  thref  sectioaa,  the  defeodaut  must  remalii  In  Ibe  jail  by  virtue 
of  the  order  of  arrest,  uutit  final  judgment  iu  the  action;  aud  if 
the  judgment  ia  agaiust  the  dfFendant.  uii1:ll  tti«  retUt'D  oT  an 
«xeputlou  Bgninst  property  iosned  tbereDpon.  But  the  cotirt  must 
direot  hhD  to  be  brought  into  roort,  at  the  time  of  the  trial:  aud 
it  may  In  ita  discretion,  direct  him  tn  be  brought  into  court  at 
an.T  other  time.  In  either  cane  be  mnat  be  talien  from  the  jaiL 
and  brought  Into  oonrt  accordinjrly.  Nothing  in  thie  eection  Bhali 
be  io  conatTiied  as  to  prevent  a  defendant  nt^ny  time  arter  jtidg- 
tneat  from  beinjt  admitted  to  the  Jail  libertiee  In  the  manner  pro- 
vided by  lew,  whether  formal  execution  againat  the  peraMi  baa 
issued  or  not. 
L.   IteX.  cb.  410,  I  1314. 

I  66.  Duty  of  miirBIiBl. 

The  niarahal  making  the  arreat,  or  another  marshal,  by  direc- 
tion of  the  rvurt,  muat  keep  the  defendant  in  custody,  unless  he 
stall  give  the  security  for  his  appoarauce,  or  until  he  is  duly  dis- 
charged b]'  order  of  the  court;  but  [n  no  case  can  auch  detention 
exceed  torty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  lime  of  his  first  being  brought  before  the  court,  unleaa 
witbia  that  time  the  trial  of  tlie  action  be  commenced,  and  (or- 
mally  proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necesaary  recess  of  the  court 

L.   ISSa,  cb.  410,  H  131B;  13«S. 

i  AT.  llBdrrtaklBK  br  arrested  defeBdaut  ob  Bpplj-lBc  for 
BdJoBr  B  BieB  t. 

It  the  defendant  make  application  for  an  adjonrument,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  tbe  court, 
before  it  can  be  granted,  he  mnst,  unless  be  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  court,  which  approval  muat 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  niitll  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  If  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

I  OH,  MotlOB  to  dlaebiirKe  froaa  «rr«st. 

A  defendant,  arrested  as  prescribed  in  thia  article,  may.  With- 
out notice,  npou  (he  appearance  of  the  plaintiff  tvefore  the  court, 
or  at  any  lime  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  hia  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  paperx  upon  which  the  order  of  arrest  was  granted,  end 
upon  the  complaint,  it  It  has  been  made.  Tbe  court  munt  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  muat  also, 
upon  the  defendnnt's  application,  grant  an  order  dincharglng  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  upon 
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f>  jodguent   Id  hii   favor,   before  tbe  expiration  of   tw^ttj-fiXlt 
twan  after  he  is  entitled  thereto, 
c.  c.  p..  I  zeoi. 

i«ft.   PrlTlIeBe  froH  arreat.  | 

This  article  does  Dot  abridge  or  otherwise  affect  a  privUei* 
from  arrest  girea  b;  law,  or  a  right  of  action  for  the  brearb 
thereof.  A  privileged  person  is  entitled  to  be  dtacharsed  fron 
arrest,  br  the  order  of  the  conrt  before  which  he  is  brongbt, 
npon  proof,  by  affidavit,  of  the  faets  entitling  him  to  a  diacharse; 
or  he  may  apply  for  and  obtain  an  order  for  his  diachanee.  as 
preaeribed  in  section  five  hundred  and  sizty-fonr  of  the  code  of 
civil  procednre. 

I  To.   SectlDBi  applleablfr  &■  to  nndertalclDsBr  ct  e«t«ra. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twenty-sevpn  and 
one  hundred  and  twenty-ei^ht,  in  so  far  an  the]*  relnte  to  under- 
taklntTH,  sureKea  and  juxt ideation,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  anrelie?^ 
whether  on  undertaking,  or  bail,  may  be  made  and  coDdacted. 
by  the  adverse  party,  aa  prescribed  therein. 
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MUNICIPAI-  COUHT  ACT. 
ARTICLK  SBGOIfD. 

Attachment. 

a«c.  TS.  Wh™  may  b*  grUnlpd. 


I  lotvmt  to  be  fnrnlihed. 


JB.  OmWnti  o(  warrnnt. 
n.  tiDdenaklDf:. 


SB.  ApplWIInn   Id  Tiralf  or  modify  warrant  ot  attaobinvut. 
91.  JudRmeiit  «hpr^  propfrtj  haii  bp*n  altached. 

I T8.  AtlBchmvBt,  wbcn  nsy  b«  gritlltrd. 

A  warroiit  of  atlachment  against  the  property  of  one  or  more 
ilffeodants  most  be  granted,  upon  the  application  of  the  plaintiff. 
an  hereinsfter  preMirihed,  in  an  action  upon  one  or  more  of  the 
following  eauseB  of  action: 

1.  Upon  a  jmlKment. 

2.  Breach  of  a  coutracl,  eipreas  or  implied. 

3.  Wrongful  eonverBioD  of  personal  property. 

i.  Any   other   injury   to  personal   propertj,   la   conaequenoe   of 
negligence,  fraud  or  misconduct. 
L.  isaa.  cb.  410.  1 1310. 

I  T4.  IVhat  maitt  be  abown  to  procure  narrant. 

To  entitle  the  plaintiff  to  eucb  a  warrant,  he  tnuet  show,  by 
aSidnvrt,  to  the  HOtlsfaction  of  the  i^jiirt,  ns  follows: 

1.  That  a  sittflcient  cause  of  action  px'iHtK  ogalnsC  the  defend- 
ant to  recover  damsKes  for  one  or  more  oansea  apecitied  in  the 
last  neetion.  If  the  action  is  upon  a  Jndgftient,  or  to  recover  fc)r 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  cecorer  a   sum  stated  therein,  over  and  above  all 

2.  That  the  defendant  is  either  a  foreign  corpc)r8tlon.  or  not 
a  resident  of  the  state:  or,  if  the  defendant  is  a  natural  [lersou, 
and  a  resident  of  the  state,  that  he  has  departed,  or  U  abont  to 
depart  from  the  couDty  where  he  last  resided,  to  a  place  outside 
the  city  of  N'ew  York,  with  intent  to  defraud  hia  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  beinit  a  corp()rntion.  has  kept 
ila  principal  office,  to  a  place  oubiide  of  the  citj  of  New  Yorh, 
with  intent  to  defraud  his  or  ita  creditors,  or  has  assigned,  dla- 
posed  of,  or  accreted,  or  is  about  to  aseign,  dispose  of,  or  secrete 
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property,  witb  the  like  intent;  or  whpre  (or  the  pnrpoBe  of  pro- 
canng  credit  or  the  ett«aeh)n  ot  rredit,  the  defendant  has  made 
a  lalae  atatemeut  in  writing,  under  his  own  hand  and  signatnn'. 
or  under  the  hand  and  irignnture  of  a  duly  authorized  agvnt. 
made  ivlth  hie  knowledge  snd  aeguieati'Dce.  as  to  hia  SBancial 
responaibility  or  atanding.  Or  that  the  detendant  being  n  aatoral 
person  uf  full  nure.  and  a  reaident  of  the  state,  has  been  eoDdnn- 
ously  without  the  United  States  for  the  space  of  nix  months  or 
more,  immediately  before  the  appiiration  and  either  that  he  bae 
not  made  a  deslftnstion  of  a  person  upon  nhom  to  serve  ■  boid- 
moDs  in  hin  behnlf  aa  pre«CTiI>e<^  in  sertion  four  tnindred  and 
thirty  of  the  code  of  civil  procedure,  or  that  sprriee  npoD  the 
person  so  designnted  cannot  be  made,  with  due  diligenee.  In  the 
ootinty  where  the  person  making  the  desiiinatioo  resides.  The 
■fHdavit  muHt  be  filed  in  the  office  of  the  elerb  of  the  rotnl,  in 
the  district  in  which  the  action  is  brotiEht  when  the  warrant  is 
lasucd. 
L.   18SI.  eb.  410,  t  ISIT. 

t  7fi.  CoBtentB  at  warrant. 

The  warrant  muat  be  granted  by  the  court  nt  the  time  when  the 
HiimmoDs  ia  issued,  and  must  be  issued  hy  the  clerk  of  tbe  mart 
in  the  district  in  which  the  action  is  brought,  and  it  must  be 
Indorsed  upon  or  annexed  to  the  summons.  It  must  be  anbKcribed 
by  the  iMerk.  and  must  briefly  recite  the  ground  of  the  attachmeot. 
It  must  require  the  marshal,  to  whom  the  Hummons  is  delivered. 
to  atta<'h  on  or  tiefore  a  day  Bpccihed  therein,  which  mnet  be  it 
least  six  days  before  the  return  of  the  Riimraons,  and  safely  to 
keep,  as  much  of  the  defendant's  pernonaI  nropprtv.  within  the 
city  of  New  York,  aa  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses  and  to  make  retuni  of  his  proceedings  thereon 
t'l  the  court,  at  the  lime  when  the  summons  is  returnable.  The 
amount  of  the  platntifTs  demand  must  be  specified  in  the  war- 
rant as  stated  in  the  al9davit.  Nothing  in  this  section  shall  be 
construed  to  prevent  a  Tolld  Trtirrant  fif  sttnrtiinent  iwulng  in  ■ 
proper  ^rase  against  a  non-restdeot  «f  tbe  cltr  of  N«w  York. 

L.   1SS2,  eb.  110.  I  I31S. 

|T«.  t'>d«r4KlctB|r- 

Before  granting  the  warrant,  tbe  court  must  require  a  mitten 
undertaking  to  the  defendant,  on  the  part  of  the  plaltititt.  wiA 
one  or  more  soreties,  approved  by  the  court,  to  tbe  ^ect  that.  If 
the  defendant  recoTer«  judgment,  or  the  warrant  of  attachment 
is  vaeoted,  the  plaintiff  will  pay  all  costs  whicb  may  be  awarded 
to  the  defendnnt,  and  all  damages  which  he  may  sustain  bj  rea- 
son of  the  ettartiment.  not  exceeding  the  sum  apeclfied  in  tiie 
lindertnlrinK.  which  must  he  nt  least  twice  the  amoant  of  the 
pisinliff's  demand,  ss  stated  in  the  warrant,  and  in  no  cane  lets 
than  two  htindred  dollars,  and  that  if  the  plahitlif  recovers  judg- 
ment, he  will  pay  tn  the  defendant  all  money  received  tay  hin 
from  property  taken  by  vlrtne  of  the  warrant  of  attafjiment.  or 
upon  any  bond  given  therefor,  over  and  above  th«  afflonnt  of  tbe 
Judghient  and  interest  thereupon. 
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ITT.  How  w>rr«nt  to  be  execnted. 

The  marshal  to  whom  the  warrant  of  attachment  ia  deUTered 
miiKt  execute  it  at  leMl  bIx  days  before  the  return  day  o(  the 
KimiDionx.  b;  levying  upon  ao  much  of  the  property  of  the  defeod- 
niit  hereinafter  mentioned,  aa  wilt  satiafy  the  plaintiff's  demand 
with  raats  and  eipennes  and  tnuat  safely  keep  the  Home  to  be 
diapoaed  of  as  preacribed  In  thia  title  and  must  iramediate^  mehe 
an  Inventory  thereof  atatiug  Hierein  the  estiinated  value  of  eath 
artkle  or  item.    Such  levy  lou  be  made  on  the  tollowlng  property: 

1.  (iooda  nud  chattels  of  the  defendant  found  In  the  city  of 
New  York  hot  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion includiuK  money  and  bank  notes. 

2.  The  rifchtH  or  ahures  which  the  defendant  has  in  the  stock 
of  an  naeociation  or  corpuratiim  having  a  place  of  buxlnexa  in  the 
<'ity  of  New  York,  together  with  the  intereat  and  profits  thereon. 
and  the  ntarshal's  certificate  of  the  Hdle  thereof  cbtitlea  the  pur- 
chauer  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 

3.  Causes  of  action  prising  upon  contract,  including  bonds. 
prnuiiBsory  notes,  or  other  Instruments  for  the  payment  of  money 
<)nl)".  iicfTotlable  or  otherwise,  whether  past  dne,  or  yet  to  become 
due.  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  withont  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  selEure  and  attachment  of. 
the  debt  represented  thereby. 

L.  IS8S,  cb,  «0,  I  1320;  C.  C.  P..  H  1*T.  1*8. 

tT8.  AtlachTneal.  how  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  iacluding  a  bond,  a  promisaory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  the  narsbars  actual  custody.  He  must 
thereupon,  without  dela.v.  deliver  to  the  pvTson  from  whose  pos- 
sesaion  the  property  Is  taken,  if  any,  a  cop.v  of  the  warrant,  and 
of  the  afHdavits  upon  wbii:b  it  was  granted.  Upon  otncr  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  tne  wur- 
riLut  and  a  notice  showing  the  properly  attached,  with  the  peraon 
holding  the  same:  or  If  it  consists  of  a  demand,  other  than  as 
specified  in  this  section  with  .the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  shares  In  the  stock  of  an  aKsociatinu 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  assoclatiou  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 
C.  C.  P..  1  MO. 

1  ra.  Crrtlllcate  of  defendaat's   Interest  to  be   tarnlsked. 

UiKiu  the  application  of  a  marshal,  holding  a  warraut  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  ti 
debtor  of  the  defendant,  or  a  person  holding  property,  including, 
a  bond,  promissory  note,  or  other  instrument  for  the  paynieiit  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  marshal 
a  certificate,  under  his  hand,  specifying  the  rights  or  tinmber  of 
shares  of  the  defendant  in  the  stock  of  the  association  or  corpo- 
ration, with  all  dlvidenda  declared,  or  encuubratiL-es  tkereoo.  or 
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the  amouut,  nature  aod  descriptioQ  of  the  prnpert?,  h*ld  for  tho 
benefit  of  the  defendant,  or  of  the  defi^ndant'e  interest  in  property 
HO  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  aa  the 
cane  reqnifes. 

c.  c.  p..  i  eoo. 

I  NO.  PrrBAB  refaalns  errtlflonte  tum,jF  b«   extuatncd. 

If  a. person,  to  whom  application  \s  luiide,  and  prcKoribed  iu  Ilii- 
lust  aet-'tion,  r?ruseH  to  give  nuch  a  certiGcate:  or  if  it  ia  made  i<i 
appear  by  alOdavit,  to  the  BBtiafuctloo  of  the  court,  that  there  i* 
reaaoil  to  auspeet  that  a  oortiticnto  giren  by  him  ia  untnie.  or 
that  it  raila  fiilb"  to  set  forth  the  fnctB,  reiiuired  tn  be  itbnvii 
therebs-,  the  court  ma.v  malie  au  orfler,  directing  bini  tn  attfotl. 
ut  a  specified  time,  at  the  eoiirt  in  the  district  io  which  the  actiiia 
!h  brought,  and  eubmit  to  an  examiuation,  under  oath.  coDceniiDC 
the  game. 


I  Rl,  SfBrshal  !■■)'  (MlntklB   aotton. 

The  marshal  muat,  Hubje<-t  to  the  direction  of  (he  conrt.  collect 
and  receive  all  debts,  eEfee-ts,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceedinR  io  his 
own  name  or  in  the  name  of  the  defendant,  n-hicfa  in  necetwarj. 
for  that  purpose,  or  to  reduce  to  hia  actual  pOHsession  an  artii-Ie 
of  personal  property,  capable  of  manual  delivery,  hot  of  which  he 
has  l>i>en  unable  to  obtain  poHseseion,  and  he  may  discontinne 
Hiich  an  action  or  special  proeeeding,  at  such  time  and  on  sni-h 
terms,  as  the  court  directs. 
C.  C  P..  I  6Nt,  mbd.  1. 

I R2.  IVhFB  BttuchmeBt  dliielinrKPd>- (rt  i>rler>.  prspertr 
to  be  FFitorrd  to  detrndant. 

Where  a  warrant  of  attachment  or  a  writ  of  replfvin  ia  vacateil. 
or  annulled,  or  an  altacliment  is  diHcharged.  upon  the  applicatiiin 
of  the  defendant,  the  marshal  must,  except  in  a  casie  where  it  i« 
otherwise  eipressly  prescribed  by  law,  upon  ad  order  made  hy 
the  court  to  that  effect,  delirer  over  to  the  defendant,  or  tu  thf 
person  entitled  thereto,  upon  reasonnble  demand,  and  upon  pay- 
ment of  all  costs,  charges  and  expenses,  legally  chargeable  by  the 
marshal,  all  the  attached  personal  property  remamlng  in  his 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  i*! 
discharged;  or  the  proceeds  thereof,  If  It  has  been  sold  by  him. 

I  HS.  Srrvlee  of  ■nmmOBB  and  ivaprant  an  drfcRdaat. 

The  marshal  must,  immediately  after  making  inventory,  and 
at  least  six  days  before  the  return  day  of  the  summnns.  si^ve  the 
snmmons,  tosether  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  each,  if  he  can.  with  reasonnble  ditiwnce,  be  found  within  the 
■  city,  or  If  he  cannot  he  so  found,  by  lenvinji  a  copy  of  each,  eer- 
tilicd  hy  the  man<hal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  nuitnble  age  and  discretion,  nr 
it  snch  person  cannot  be  found  there,  by  posting  them  on  the 
outer  dnor.  nnd  nlso  depositing  nnnlher  copy  nf  each  in  the  ponl- 
offlcc,    inclosed    in   a   sealed   post-paid   wrap|>cr,   directed    to   the 
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derendant  at  hia  reHldeoce;  or  If  the  defead&Dt  baa  no  place  of 
renidence  iu  the  city,  by  delivering  them  to  the  peraon  in  whose 
poHseaaion  the  property  attached  is  found. 
I..  1882.  cb.  410,  i  1811. 

|R4.   UndertalilBc  by  detend^iit. 

The  flefendant,  or  his  attorney,  or  agent  In  hia  behalf,  may,  at 
any  time  before  jndBment  Is  rendered  in  the  aetion,  execute  and 
deliver  to  the  mnrxhal  an  undertaking  to  the  plaintlCF  in  a  sum 
xpeclfied  therein,  at  least  twice  the  value  of  the  property,  attached, 
na  stated  in  the  invputory,  n-ith  one  or  more  suretioB.  approved 
h.v  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judrinient  ts  rendered  against  the  defendant  and  an  exe- 
cution M  iNHued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  he  produced  to 
natisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
pniperty  to  the  defendant. 


IBB.  CIbIb    br    third    penoni    bond   bb<    dellvcrT    tbcp«- 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  aa  prescribed 
in  the  Inst  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  in  isiuied  upon  a  judsment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff. 
with  one  or  more  su  ret  lew  approved  by  the  marshal  or  by  a 
justice,  in  a  penall.v  nt  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that.  In  an  ai'tion  upon  the  bond  lo 
he  coiiimencrd  within  three  month«  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  properly  claimed 
at  the  time  of  the  seiiure;  or  if  he  faila  so  to  do.  that  he  will 
liny  to  the  plalntllT  the  value  thereof,  with  interest.  The  mar- 
shal must  thc>r<'Upon  deliver  the  property  claimed  to  the  claimant. 

L.    18N2,   rb.   410,   I  laSS. 

I  HH,  Jadcneut  apOB  boBd, 

A  judguii'Ut  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prc>si-ribed  In  the  last  section,  must  award  to  him  the  value  of 
the  pro|KTty  seised  and  delivered  to  the  claimant,  with  interest 
liiereupon  from  the  time  of  Ihe  delivery.  If  the  amount  so  recov- 
ered exceeds  tlie  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  Issued,  he  Is 
liable  to  the  defendant  in  that  action  for  the  eieeas. 

U    1882.   rh.   410,  I  18S4. 

i  M7,  AcdoB  npoB  nnderlBklDK  where  WBrraal  ta  TBCated. 

If   the    warrant   of   attachment    is    vacated    or    annulled,    the    , 
di'fendnnt   may   maintain  an  action,   upon   the  bond   and   under- 
(ulclng  specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  platntlCf  might  have 
done  If  the  warrant  had  remained  In  foil  force. 
L.  18S2,  ch.  410,  t  ISO. 

.   ;...  ...Gooylc 
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Tbe  marBhal  riei-ntiiig  the  warraDt  of  Hdaebinent  mast,  at  th<> 
time  when  aud  tbe  iilBue  where  it  ih  returuable.  make  a  rrtnm 
thereto,  under  his  hand,  stating  all  bis  pnMicedioga  tlier«apuil. 
He  must  deliver  to  the  tlerk,  with  the  returo,  each  bond  or 
uDdertakluK  delivered  to  him,  puimiuiDt  to  aaj  of  the  ton^ginag 
urovlslonB  of  this  article,  and  a  copy  certified  bj"  him,  oC  Ihi- 
luTentory  of  tbe  property  attached.  The  return  must  HtDte  ihi' 
manner  la  which  the  warraut  and  inventory  were  aerved.  aiid. 
if  they  were  Hcrved  otherwise  than  by  deliveriui;  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  aume 
of  the  person  to  whom  tbe  copy  was  delivered,  uniesR  his  iiaine 
is  unknown  to  the  marsbal;  in  which  case  the  return  wdsi 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1SS2,  cb.  110,  i  1326. 

I  f*0.   Application  to  Tucnte  or  nadUr  w&nant  of  Bttaefe- 

A  defendant,  whose  property  has  been  attached,  ma.v,  upon  the 
return  of  the  BUmmouB,  or  before  such  return  on  written  notice 
or  at  least  twentj-tour  hours  to  tbe  plaintiff  or  his  attorue.i. 
apply  to  the  court  out  of  whirb  the  warrant  of  attachment  iesueil 
to  racate  or  modify  it,  or  to  increase  the  iiluintiO's  securit.v. 
Sueb  an  application  may  be  founded  upon  the  papers  upon  which 


,r  upon  both.    If  it  is  founded  upon   proof  o.. 

the  part  of  the  defendant,  if  may  be  opposed  by  new  proof,  by 
atQdavit,  iipon  the  part  of  the  plaintiiT.  tending  to  sastain  any 
KTound  tor  the  attachment,  recited  In  the  warrant,  but  no  othi-r. 
The  court  may,  upon  tbe  return  of  the  sammons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  warraut  of 
attachment  upon  hia  own  motion,  it  he  deems  the  papers  upon 
which  it  was  granted  insufficient  to  authorize  it 
L.  1882,  Fb.  410.  I  \3S7. 

100.   Bff*et   of   vBcntlDK  w«rr«at. 

VacBtinft  the  warrant  of  flttachment  does  not  affect  the  juris- 
diction of  the  conrt  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  genorallj  in  the  action;  or  where  the 
summona  was  served  peraonolly  upon  him.  or  where  iudgment 
may  be  taijen  against  hlni,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  ot  attach- 
ment against  the  property  of  a  defendant  must  dismiss  the  action 


I  »1.  Jvdirnipiit   wliepe   propeFtr  Iibb  bees  mttaclivd. 

•  Where  the  defendant  has  not  appeared,  and  the  snmmonn  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  dniy  ottnched  by  virtue  of  a  warrant  which  bas  not 
been  vncBteri.  the  court  must  proceeil  to  bear  and  determine  the 
action:  but  in  an  action  subsennenfly  brought,  the  judgment  is 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  eoimterclaim  egaliiHt  the  plaintilL 
1»42 
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The  eieontlon,  isBuei]  upon  a  jndgmeDt  no  rendered,  mnst  require 
the  marshal  to  satiaf;  it  ont  ot  tb«  property  io  attached,  irlthoat 
containing  a  direction  to  satisfy  it  oat  ol  any  other  property. 

L.   1B82.   ch.   410,   I   1328. 

192.  SHtlaiu  kpvllnthle  «■  t*  «jn«FTtakln«,  et  e«tm>. 

Sections  one  hundred  ai>d  nix  to  one  bundrpd  and  ten  of  this 
revision,  inclusive,  nnS  sections  one  hundred  and  twenty-aeven 
and  one  bimdred  end  twenty-eiKht.  in  ho  (ar  aa  they  relate  to 
undertnking,  Biirelies  and  jiislifi cation,  apply  to  proce^inga  under 
this  title,  and.  the  exceptions  to,  and  exaniination  of,  suretiea. 
whether  on  undertaklne.  or  bait,  may  be  made  and  conducted  by 
the  adT«Eae  party,  aa  prescribed  therein. 
SB49 
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AaTICLB  THIRD. 

Replevin. 

Affldiiit'  UHl  Dndertiklns  tor  plalBtlS. 

Ktore  mameownant  ot  ■«: 

«U  >TB  Id  bB  raplellsd. 


I.  Rtdoliltlon  at  jMi 


01.  DelBodiDl  ] 
0§.  Qualiacstloi 

09.  JuitlflMtloii 

10.  AllDwiDce  ' 


i  BD.  Action  to  rveover  a   chut*!. 

Ao  ai-rlon  to  n-ooyer  b  chattPl.  with  or  withont  damages,  for 
the  wronKtiil  takinj;,  with  hoi  dioK,  or  detention  thereof,  may  t» 
brought  in  the  muDJcipal  court  of  the  city  of  New  Xork,  eioept: 

1.  Wliere  the  chattcf  was  taken  by  virtue  of  a  warrant,  aEaind 
the  plaintiff,  for  the  collection  of  a  tai,  asseBStnent  or  fine. 
inHiied  in  pursuance  of  a  statute  of  the  atate,  or  ol  the  I'niteil 
Stan's:  nnlesH  the  takintc  was.  or  the  detention  Is,  unlawrnl,  as 
BpeclRed  In  seotion  ninety -ser en  of  this  act. 

2.  "Where  it  waa  seized  by  virtue  of  an  exeentioo,  or  a  warrant 
of  attachment,  BEainst  the  property  of  the  plaintiff,  uulesH  it 
WHS  leirally  exempt  from  such  seizure,  or  is  unlawfully  detained. 
as  specified  in  Bpction  ninety-seven  of  this  act. 

3.  Where  it  wa«  seiEcd  by  virtue  of  an  execution,  or  a  n-arranl 
of  attachment,  nKainst  the  pniperty  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plniotiff  had  not  the  riftht  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  hd  action  to  recoTer  the 
same,  and  a  final  judgment  awardinft  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  same 
cause  of  action.     But  the  judgment  does  not  effect  his  right  to 
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malntaiii  an  action  to  recover  damages,  for  taking  or  detaiuinR 
thi^  same  or  any  other  chattel,  ualeaa  it  was  rendered  agaiiut 
him  upon  the  merits. 

a.  It  plaintiff's  title  be  b;  transfer,  made  since  wrongful  taking, 
or  during  wron^ul  detention,  no  action  can  lie  maintained  uniexH 
the  person  from  or  through  whom  the  plaintiff  derived  title  might 
have  maintained  the  same,  had  the  transfer  not  been  made. 

c.  c.  p.,  11  isiB,  laeo-iaii!:  l.  i»w.  rn.  4io.  i  issi. 

190.  AlBdKTlt  ud  nadrrtaklnc  by  plalnttft. 

The  plaintiff  may,  at  the  time  the  Hummoiw  is  Issued,  but  nut 
afterwards,  reiiuire  the  chattel  to  be  replevied  as  prescribed  in 
this  act.  For  that  purpoae  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  underlaking  as  herein  prescribed,  which  rauit 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 
L,  las2,  cb.  410,  I  1332, 

t  OT.  AlBdBvIt  tkerefor,  before  commFBcenenl   of  acllon. 

The  affidavit  prescribed  in  the  last  section,  must  particularlj* 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  eutitleil 
to  Ihe  posseattion  thereof,  b]*  virtue  of  a  special  property  therein; 
the  facts  with  resiiect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affldnvit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  nsHcssment  or  fine,  ineued 
in  purauanre  of  a  statute  of  the  state,  or  of  the  United  SlntPB: 
or,  if  It  has  been  taken  under  color  of  auch  a  warrant,  either  that 
the  taking  was  nnlawfni.  by  reafon  of  defects,  in  the  procesB,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execntion  or  war- 
rant of  Httachment,  against  the  property  of  the  plaintiff,  or  of 
any  pentnn  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seizure  thereof;  or,  if  it  haa  been  so 
flpized.  that  it  was  exempt  from  the  seizure,  by  reason  of  facta 
epecifled.  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  vnhie. 

c.  c.  p..  i  laod:  L.  isai.  cb.  no,  t  i33x. 

■  to  be  replevied. 

,. .._.  r  more  chattels  of  the  same 

kind,  it  must  stute  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  uieesurcment.  or  other 
quantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may,  at  the  election  of  the  plaintiff,  slate  the  aBgregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class 
of  chattels,  and  the  nggrefnite  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
1846 
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cimwes  of  ctUittelt,  the  defendant  may  require,  as  preaeribed  In 
the  following  proTiHions  at  this  artlde,  the  retom  of  anr  cr  all 
of  the  chattels  or  claSHee  uf  chattels,  the  valne  of  which  is  thnx 
itated,  or  of  the  portion  thereof  which  baa  been  reptevled.  If  be 
procnrea  sneh  a  return,  the  remaiuder  mnrt  be  deltrered  to  tie 
plaintiff,  except  as  Is  otherwlBe  prescribed  In  this  article. 
C.  C.  P..  I  IMT;  L.  ISSI,  ch.  410,  I  isas. 

too.  Plml-atlB'm    nndcrtaklnK    (or   peplevin. 

Tbe  uodertnking  must  be  executed  hy  at  IpRst  two  sureties  or 
by  a  fidelity  or  surety  pompnny,  eipressiy  aathoriied  by  law  to 
eiei^ute  an  undertaking,  nhlch  must  be  approved  by  tbe  court. 
It  must  be  to  the  effeet  that  the  sureties  are  boned  In  a  apeHfied 
sum  not  less  than  twice  the  Talue  of  the  ehattel.  as  stated  in  tbe 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  th» 
chattel  to  the  defendant,  if  poRBesHion  thereof  is  adjudged  to 
-  him,  or  If  the  action  abates,  or  is  discontinued,  before  the  cbatte) 
is  returned  to  the  defendant:  and  for  the  payment  to  the  defend- 
ant of  an?  sum,  which  the  judgment  awards  to  bim  agaliiet  tbe 
plaintiff. 


1 100.  'When  acent.  et  cetera,  inar  malce  aflldaTit  tor  re- 
plevla   nr    retarn. 

The  BtndavU  to  be  delivered  to  the  court,  iu  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by 
the  plaintiff's  egetit  or  attorney,  if  the  material  facts  are  within 
bis  personal  knowledge:  or  if  the  plaintiff  is  not  within  tbe  city 
of  New  York  where  the  attorney  resides  or  bas  bin  office,  or  b 
not  capable  of  mailing  the  affidavit.  Tbe  affidavit  to  be  delivered 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  that 
be  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  party,  who  makes  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  act,  may  lie  made  by  an  agent  or  attorney, 
it  tbe  material  facts  are  within  bis  personal  knowledge,  or  if  thr 
defendant  or  claimant  as  the  case  ma;  be,  Is  not  widiin  tbe  city 
of  New  York,  and  capable  of  making  the  affidavit.  When  (be 
Bflldavit  Is  made  by  an  attorney  or  agent,  he  must  state  thetna 
what  allegations,  if  any,  are  made  npon  his  informatian  and 
belief;  and  he  mast  set  forth  therein  tbe  grounds  of  his  belief, 
as  to  all  mstters  not  stated  upon  his  knowledge,  and  the  r«a«oa 
why  the  affidavit  U  not  made  by  the  party  or  the  clahQaut. 


I  lOl.  ReqntBltlon    at   Jaatlce. 

Upon  receiving  the  afBdavit  and  undertaking,  the  Joatlee  mast 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  snb- 
scrlbed  by  Mm.  reijuiring  the  marshal  to  whom  the  sammons  is 
dellrered  to  replevy  the  property  described  in  the  aflldavit,  dn  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  tbe  return  day  of  tbe  summons.  The  affldavft. 
nndertaking  and  requisition  mast  be  delivered  to  the  mstabal 
with  the  summons. 
h.  ISeS.  <:b.  UO,  I  ItSS. 
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t  IM.  How  «xetnt«d. 

If  an;  crhutttl  described  !□  the  aflldavlt  to  found  in  tlie  pon- 
BeHRlon  ot  thi!  dcfpndBDt,  or  of  his  agent,  tile  marehal  to  wnoq) 
the  Hinnmons,  Hffldavit  and  rcqniHitiiin,  together  iritb  a  copy  of 
the  undertaliing  arc  delivered,  after  the  ijnd«rta^cin|c  and  requi- 
sition have  l)ppn  approved  by  the  eoiirt,  bh  pieacribed  in  (he  fore- 
Koing  oectloDB  of  this  chapter,  mast  forthwith  repier;  it  by  taking 
it  iuto  his  possession.  He  raust  thereupon  without  delay  serve 
iilMin  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
and  nndertnkinff  by  delWerinK  the  same  tn^  him  peMnnally.  if  he 
can  be  found  within  the  city  of  New  Vorit,  or  if  he  cannot  be  »o 
fnnnd,  to  his  a^Mit,  If  any,  from  whoee  posseaeiOD  the  chattel  is 
taJten:  or  If  neither  can  be  found  within  the  city  of  New  York,  by 
leavinn;  a  copy  at  the  nsun]  place  of  abode  of  either,  wHh  a  per- 
ion  of  suitable  age  and  diacretloD. 
c,  c.  P.,  I  ITOl. 

t  ins.  How  raeeat«d    tf  pTVpertr  eomttrmlrt,  M  ectem. 

If  any  chattel,  deacrlbed  in  the  affldavlt.  is  secnred  or  concealed 
in  ft  building  or  inctoanre.  the  marahal  mast  pablit^  demand  iti 
delivery.  If  it  is  not  delivered,  parauant  to  the  denuiBd,  be  must 
cause  the  bnilding  or  Incloanre  to  be  broken  open,  and  mnat  take 
the  chattel  Into  hia  ponesaion. 

1 1W4.  Msrabsl  to  ke«p  1>  poaseaalott)  ivbea  aad  how  tm 
deliver. 

A  marahal  who  has  replevied  a  chattel,  mnat  retain  It  in  bla 
poHHPS.'^ion.  keeping  it  in  a  aecnre  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  aacertnined,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenaes  for  taking 
and  keeping  It,  aa  taied  by  the  court,  out  of  which  the  proceed- 
ings issued. 
C.  C.  P..  1 1T02. 

I  lOS.  Retnrn  to  reqnlalMoa. 

The  mBmhal  must,  on  or  before  the  rettim  day  of  the  amnmoiis. 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  hia 
proceedings  thereupon;  and  file  it,  with  the  aflldBvlt.  andertaking. 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  mtist  state  the  mnnner  in  which  the  aum- 
muns,  aOidBTit,  reiiniaition  and  nndertaking  were  nerved;  and.  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
fo  the  defendant  personally,  the  reaiton  therefor  and  the  name  of 
the  penion  to  whom  the  copies  were  delivered,  unleaa  hia  name 
is  unknown  to  the  marshal,  in  which  case  the  return  most  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

lioe.  DefndMt  when  to  exeep*  to  ■■retteai  proacc4la«i 
thereupon. 

At  any  lime  after  the  chattel  haa  been  replevied,  and  at  least 

two  days  before  the  return  day  of  the  summons,  the  defendant. 

unless  he  requires  a  return  of  the  ehatiel,  may  serve  upon  the 
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plaintiff,  or  upon  the  marshal,  a  written  notlee  thai  he  eic«ptfl 
to  the  plaintiff's  auredea,  otherwise  he  is  deemed  to  have  iFaiTod 
all  objections  to  them.  If  such  a  notice  is  nerved,  the  auretie^i 
inuat  justif}-  upon  the  return  of  the  summons,  or  the  plaintiff 
mnst  then  ^ve  new  UDdertaking  to  the  aame  effect  ss  the  orifcinal 
DndertakiDK,  with  other  sureties,  who  must  then  appear  aod 
justify  before  the  court. 

L.  1881.  rb.  410.  t  ISte. 

)  lOT,  DefendBDt  may  reolnlBi  chittteli  proceedlav'  tkr-rc- 

At  any  time  before  the  return  of  the  Biimmons,  the  defendant 
may.  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upun 
the  clerk  a  notice  that  be  requires  the  return  of  the  cbaliri 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  ful- 
lowlng  papers: 

1.  An  affidavit,  containing  an  Hllegation.  either  that  the  def<-ud- 
nnt  Is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  1o 
the  pOHSCHHicm  thereof,  by  virtue  of  a  Hpecial  property  therein, 
the  facts  with  respect  to  which  must  be  set  forth. 

'2.  An  nndertaking,  executed  by  at  least  two  sureticH.  or  a 
fidelity  or  surety  company,  specifi cully  authorised  by  law  to  act 
inwiend  of  sureties,  to  the  effect  that  they  are  bound,  in  a  apeti- 
&ed  aum.  not  leaH  than  twice  the  value  of  the  chattel,  na  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff. If  delivery  thereof  ia  ndjudfted,  and  for  the  payment  to  him 
of  any  sum,  which  the  jiidtnoeot  nwardu  oKainnt  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

tr  the  plaintlfF  haa  stated  separnlely  in  his  affidavit  the  value 
of  one  or  more  chattels,  or  classeH  of  chattels.  a<i  prescribed  in 
section  Dtnety-elght  of  this  act,  the  defendant  mny  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 
C.  C.  P.,  II  ITM.  £»S3:  L.  issa,  cb.  110,  I  133T. 

I  lOH.  ^nallflpBtlona  of  anrettca. 

The  qualifications  9f  sureties,  as  required  by  this  act,  aT«  a* 

1.  Kncb  of  them  must  be  a  resident  of,  and  a  booaeholder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
which  they  become  obligated  in  the  undertakinfc  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  spedScally  anthoriied  by  law 
to  act  as  surety. 

C.  O.  P.,  H  DT9.  2026:  L.  1SS2,  cb.  410.  I  133S. 

1 100.  JaatlflcattOB. 

For  the  purpose  of  just  ideation,  each  of  the  sureties  or  bail 
muat  attend  before  the  court,  at  the  time  and  place  mentioned 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  art. 
and  be  exatiiined  on  oath,  touching  his  snfflciency,  in  such  manner 
as  the  conrt,  in  its  discretion,  thinks  proper.  The  court  may,  in 
its  discretion,  adjourn  the  eianiination,  from  day  to  day,  antii  ft 
134S 
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1h  iMtmpleted,   but  such  an  adjoarnment  must  alwaja  be  to  tlie 
iioxt  judicial  (lay,  uulees  b;  conseat  of  parties.    If  required  bf  the 
altoraey  for  the  adverse  party,  the  eiacDinatioD  must  be  reduced 
to  writing,  and  aubacrlbed  by  the  ball  or  surety. 
O.  C.  P.,  H  BSO,  WK:  L.  1881.  cb.  110.  |  1KS8. 

(110.  AllowBDCe   of  nndertaklBB. 

I(  the  court  Rnds  the  Hurety  or  bail  auffleient,   it  must  annex 
the  I'xaminntinn  to  the  andertakinK,  indorse  its  allowance  thereon, 
and  cniise  Ihcm  to  be  filed  with  the  clerk. 
C.  C.  p.,  tl  BSl.  2920;  L.  1S82,  cb.  410,  i  1938. 

I  111.  When  and  to  wboin  marabal  to  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plnlntitTs  suretioa.  nor 
requirea  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  puriwse,  or  if  he  falls  to  procure  the  allowance  of  his  under- 
takinK.  or  If  the  plaintilf.  aner  the  defenduit  has  excepted  to  his 
snretieH,  dul^  procures  the  allowance  of  his  undertakiQf;>  tlie 
marshal  mast,  except  in  the  case  specified  In  section  one  hundreil 
and  thirteen  of  Ibis  act,  immediately  deliTcr  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  haa  excepted  to 
his  auretiea,  fails  to  procure  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertakinic,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant 
L.  18§S,  cb.  41(1.  I  133a. 

t  ll>t.  Penaltr   (or  wroBS  dcllTcrr  ky  marBlial. 

The  Diarshal  who  dellTers  to  either  party,  without , the  consent 
of  the  other,  a  chattel  repleried  by  him,  except  as  prescribed  In 
the  last  section,  or  by  virtue  of  an  execution  Issued  npou  a  ]ndg- 
mcnt  in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 


1113.  Claim   of   title  hy  third    pentOBi  proeeedlnK  there- 

At  any  time  bc'fore  the  chattel  which  has  been  replevied  is 
actually  deilvered  to  either  party,  if  a  person  not  a  party  to  the 
uction.  chiims  as  ettnlnst  the  defendnut  a  right  to  the  possession 
thereof,  exiMtinjt  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
specifying  the  chattel  or  chattels,  to  which  it  relates,  it  two  or 
more  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  setting  forth  the  facts  upon  which  his  right 
of  poKsoKsion  depends.  In  that  case,  the  marshal  may,  in  hia 
discretion,  before  he  delivers  the  chattel  to  the  plaintiflf,  serve 
upon  the  plaintifTs  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  Indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may,  ' 
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in  his  diBcretlon,  deHver  it  to  th«  <?Uimftst  wiUwat  incDrriBg  any 
liBbilltj  to  the  plBlDtiff,  by  reason  of  so  doing. 
C.  C.  P.,   I  1T0B;  L.  1882,  ch,  *io,   I  1341. 

1 114.   AcUoa  BBMlnM  m  bbtbIi^  ea  cl>l^ 

A  penon,  not  a  party  to  the  action,  who  has  served  an  amdarit 
as  prescribed  in  the  last  section,  may  maintain  an  action,  ajcainst 
the  mandial  who  has  delivered  the  chattel  to  the  plaintiff,  to 
reoorer  his  damagea,  by  reason  of  the  taking,  detention,  or  deliv- 
ery of  the  chattel.  But  the  summons  in  such  an  attion  must  bi? 
isBued  within  three  months  after  the  delivery  of  the  chattel  to 
the  piaintilT,  and  must  be  aerved  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  mnrshal  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 

C.  C,  P..  I  ITIO;  L.  18SS,  n.  «0.  f  IMl, 

I  lis.  ladvianltr   t«  ■■■nk^   aBalBat  aaeh  aaMan. 

The  indemnity  to  be  furnished  to  tbe  marshal  by  the  plaintiff. 
as  prescribed  in  the  last  section  but  one,  rouBt  conaist  of  a  written 
undertaKmg  to  him.  in  an  amount  at  least  donble  the  actual 
value  of  tbe  property  claimed,  executed  by  at  least  two  snretiea. 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
It  will  indemnlf.T  him  against  any  liability,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  broui^t  againat  him, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff.  Bach  of  the  sureties  besides  poaseasing  the  other 
qualificationa  required  by  law,  must  be  n  freeholder  or  house- 
holder in  the  dty  of  New  ¥or)i.  The  oiaKbal  before  delivering 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  sub- 
mit to  an  examination,  before  the  court,  out  of  which  the  pro- 
ceedings issued.  The  sureties  are  entitled  to  be  substitnted  aa 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execntion. 

C,    C,    p..    I  ITtl;    L.    1882.    ch.    410,    |    1341. 

I  IIB*.  Third  vmrtr  BMtr  Interplead  mat  detead. 

At  any  time  before  a  chattel  or  chattels  which  have  been 
replevied  are  actual!}'  delivered  to  either  party,  and  at  least  two 
days  before  the  return  day  of  tbe  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  pnmeasion  of  the 
eJiattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
is  claimed  to  have  exisled  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert,  may 
make  an  affidavit  and  deliver  the  same  to  the  court,  stating  that 
he  makes  such  claim,  and  does  so  without  collusion  with  the  de- 
feudknt.  The  party  shall  also  8|)ecify  in  such  ailidavit.  the 
chattel  OF  chattels  to  which  he  makes  ckim.  setting  forth  the 
facts  upon  which  his  right  depends,  and  praying  to  be  impleaded 
as  a  defendant  In  (be  aciiou.  The  court  may  thereupon  grant 
leave  to  said  party  to  appear  and  defend  and  the  provisions  at 
this  act  in  relation  to  the  defendant  or  defendants  originally  pro- 
ceeded against,  so  far  an  applicable,  shall  apply  to  the  said  partj-, 
and  the  court  may.  in  its  discretion,  make  such  order,  or  direct 
such  dehvery  of  the  possession  of  the  property,  as  mav  be  just. 
!I!«™  v'K?  *''?  ^"^}'^  controversy  may  be  determined  in  the 
action,  ^othliis  la  tbla  section,  however,  0hali  be  oonstrued  to 
ISM 
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affect  die  rigbts  of  the  parties-  to  maintain  a  MiMWtfe  actioti.  or 
to  ipcover  damages  (or  the  wrongful  ta)iing  or  detention  of  a 
chattel,  unless  juii^ment  is  awarded  against  blm,  as  herein  pro- 
vided, on  the  merits.  In  that  case  tbe  court  may  grant  lease  to 
said  party  to  appear  and  defend,  and  the  profisioDa  of  this  act 
in  rektion  to  the  defendant  or  defendants  originally  proceeded 
against,  then  apply  to  said  partr. 

[NcK,]    L.  1903,  cb.  <SI.    Id  effHrt  Har  ',  tWS. 

I  lie.  Aaawer  of  title  la  third  pcnmn. 

The  defendant  may,  by  answer,  defend,  on  the  ground  that  a 
third  person  wae  entitled  to  the  chattel,  without  connecting  blm- 
aelf  with  the  latter's  title, 
C.  C.  P.,  I  1T2S. 

I  117.  Defendant  niBT  deaaand  JvdameBt  for  return  of 
OhMlel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  [»«acril>ed  In 
the  foregoing  sections,  he  may,  in  his  auawer,  demand  Judgment 
for  the  return  thereof,  either  with  or  without  dBmagea  for  the 
taking,  withholding,  or  d''tention. 

1 118.  For  delivery  of  propertrt  l>oir  moner  raoirrered  hT 
ume  JndBnnent  miiy  be  ooUi^tcd. 

An  eiecution  foe  the  delivery  of  a  chattel,  mnat  particalarly 
deacriljp  tbe  property  and  designate  the  party  to  whom  the  judg- 
ment awards  poeseBsioo  thereof.  It  must  require  the.  nuirshal 
to  deliver  tbe  poMemion  of  the  property  within  the  city  of  New 
Torh.  (o  the  party  entitled  thereto.  U  a  BUm  of  money  is  awarded 
by  the  same  Judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  isaned  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possceBlun  ot  the 
property.  If  one  execution  is  isaued  for  both  parposes,  it  must 
contain  with  respect  to  tbe  money  to  he  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  aa 
The  case  retiuires. 
O.  O.  p.,  f  13TS;  L.  13B2,  ch.  ilO.  S  134S. 

I  lift.  Damn«eB  when  shattel  iMjnrea,  et  eetSMt,  br  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  waa  in  the  possession  or 
under  the.  control  of  tbe  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  be 
may  recover  the  sHine  damages,  in  an  attjon  brought  as  pre- 
scribed in  this  article.  lu  that  case  be  must  set  forth  the  (acta 
in  his  camplalut,  and  demaud  judgment  for  damages  accordingly. 
C.  C.  P.,  I  1T22;  L.  1S82,  ch.  410.  i  1343.  - 

V120.  Jadsment  or  verdloti  ivhat  to  stale. 
be  judgment,   verdict   or  decision,  must   fix   tbe  damages,  if 
any,  of  tbe  prevailing  party. 

1.  Where  it  awards  to  the  plalntilT  a  chattel,  which  has  not 
been  replevieil,  or  where  it  awards  to  tbe  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsucteiuiful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  valoa  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  tbe  nusiiccessful  party  had  a  special  prop- 
eity  tliereiu,  not  equal  to  the  full  Tsluotign  9t  tbe  cbatte)  ta  fix 
tbe  value  of  the  ipecial  property. 

0.  0.  F-,  II  IWB.  iWTi  L,  1^3,  ch.  410,  I  1M3, 
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I  191.  J>dcai«at  or  verdlet,  et  eetcra,  for  iMirt  of  ■«▼«/■! 

Where  the  action  id  brought  to  recover  two  or  more  chattels, 
the  judKiueot,  verdict  or  decixioii,  ma;  award  to  one  partj,  one 
or  more  distinct  chattels,  which  can  be  iJentiGL-d,  and  set  apart 
from  the-  othera.  and  the  residue  to  the  other  party,  and,  if  dw- 
essaiT,  the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  Judgment  rendered  tbereuiion,  must  award  to  i>aoh  party 
the  same  relief,  with  respect  to  the  finding  in  bis  faror,  as  it 
separate  judgments  were  rendered,  eacept  that,  where  each  party 
la  entitled  to  an  absolute  tiward  of  a  num  ot  money,  against  the 
other,  the  smaller  sum  must  be  deducted  (rom  the  greater,  knd 
the  balance  only  must  be  awarded. 
C.  C,  P.,  I  1128. 

I  182.  DauniiRsai  bow  nscertnlnvd  oa  drfBult. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  wa>l( 
of  an  appearance  or  pleading,  the  court  to  which  he  applies  fat 
judgment  may  aacertaia  and  determine  the  damages  to  which  be 
is  entitled  and  the  value  of  the  chattel,  if  n 


I  12S.  Final  Jadv«en(,  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  [. 

of  the  chattel  recovered  by  him,  with  his  damages  if  any.  __  . 
L'hattel  recovered  was  not  replevied,  or  if  after  it  was  replevied 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act.  the  tinal  judgment  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  posaession  thereof  ia  not  delivered  to  the  plaintiff. 
If  the  defendant  haa  demanded  judgment  for  the  return  of  t 
chattel,    which   was   replevied,   and   afterwards  delivered   to    the 

glaintiS  or  to  a  person  not  a  party,  as  presrrihed  in  thie  acL 
nal  judgment  in  his  favor  therefor  must  award  to  him  posi^es- 
sion  thereof,  with  his  (lamagea,  it  nny,  and  it  must  also  award  tu 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff, if  poisession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  tliose  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  thia  art,  final  jndgment  in  favor  of  the 
defebdant  must  award  to  him  the  sum  fixed  as  therein  Bpe<-ified. 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  bim  after 
replevin,  that  he  is  entitled  to  the  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 

C.  C.  p..  I  1730;  L.  ISS!,  ch.  410.  f  iSi3. 

I  124.  EzecntloB)  oonteata  tli«reat. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  ot  the  propeKy  of  the  judgment  debtor  a  Bum  of 
inituey  contingently  awarded  ngflinst  him,  must  contain,  in  addi- 
tion to  the  other  mntters  prescribed  by  law,  the  following  ilirec- 
tlon; 

1.  Where  the  judgment  awards  a  sum  of  money.  If  poeseasloa 
of  the  chattel  Is  not  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  marshal  if  the  chattel  cannot  be  found 
within  tlie  city  of  New  York,  to  natisty  the  sum  so  awarded  with 
interest  and  Ills  feesj  out  ot  the  property  ot  the  party  against 
whom  the  judgment  is  rendered. 

A  direction  to  sntisty  a  sum  of  money  out  of  property,  as  pre- 
scribed In  this  section,  inust  be  In  the  form  required  by  law  for 
a  like  direction,  where  an  ex:-i<iiiinn  agniait  property  ll  iMMd 
upon  g  Judgment  for  r  mm  o£  nioney,  " 

0.  0.  v.,  I  )ni;  Z.  ;ki,  sb.  no.  |  iFtts, 
18H 
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^laS.  Harahal'a  power  to  take  ehattel. 
or  tile  parpoBe  of  taking  posseaxloD  of  a  chattel,  by  virtne  of 
Bnch  an  eiefiition.   the  powers  of  the  manhal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel. 

O.  C.  p..  ■  IT9i  L.  1S«,  eta.  110, 1  IMS. 
I  126.   AclloB   OB  nitdertaklna:)  Trhea  iBttlDtBlBKltle. 

A  plaintiff  who  bus  recovered  a  Qnal  Judtttoent  cannot  maintain 
an  action  sfcaiuat  the  Buretiea  in  an  undertaking  given  in  tiehalt 
of  the  defendant  to  procure  a  return  of  the  chattel  or  againiit  the 
bail  of  a  defeuiiant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsutislied  or  unexecuted,  of  an  execution  in 
his_  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
iatisty  a  eum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered^  final  judttraent  cannot  maintain  an  action  against 
the  sureties  in  the  plHintiCTs  imdertaking,  given  to  procure  a 
replevlQ  until  after  a  like  return  of  ximilar  eipcutioo  against  the 
plaintiff. 

C.  C,  P.,  I  ITM;  1^  1882,  pb.  *I0,  |  I34S. 

112T.  MBrahal'*  vetarBt  e-vldciMe  therein. 
n  such  ail  action  against  the  sureties,  the  marshal's  return  lo 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  tlie 
terms  of  the  undertaking. 
C.  C.  p.,  I  1734;  I..  1882,  cli.  *10,  I  13*3. 

il28.   Injarj-.  et  cetera,  bo  ttttmisB. 
t   is  not  a   defence  to  such  an  action,   that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  tha 

ElalntiS,  in  (he'  action,  or  occurred  after  the  chattel  was  taken 
y  virtue  of  the  execution. 
C.  C.  p.,  i  1730;  L.  1881,  cb.  410,   |  1343. 

iljeo.  PrficerdliiB  ivheve  ■■uhbobb  not  pereOBBllr  serTCd.. 
Where  the  defendant  does  not  appear,  and  the  summons  hua 
not  been  personally  served  upon  hiOi.  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  octlon  la  brouicbt,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  dnly  taken, 
as  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  with  res|>ec(:  to  that  chattel,  or  part  of  ■ 
chattel,  or,  if  the  action  is  broneht  to  iWover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  tike  effect  as  if  the  summons  had  been 
peraonallr  served. 

V180.  'When  a^tloB  Bot  alfeeted  br  fBJIorr  to  replevy-. 
\'here  the  suiuiuons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  proceed  to  hear 
and  determine  the  action,  althonch  the  plaintiff  has  not  required 
the  chattel  to  tie  replevied,  or  the  marshal  has  not  been  able  to 
replevy  IL 
L.   1882,  cb.  410.  i   1S4E. 

I  ISl.  Joinder  of  aetloB  with  others. 

Nothing  in  this  title  Is  to  be  so  construed   as  to  prevent  the 
plaintiir  from  uniting  in  the  same  complaint  two  or  more  caosea 
of  action.  In  any  ease  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 
C.  C.  P.,  I  less. 

ISBS  C"(K1"I  • 
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ARTICLE  FOURTH. 

ion  to  ftrrecUige  a  ticit  on  a  chattel. 


142.  Appllcillon  at  tlili  snlFle. 

1 13T.  Action)   when   aad    In   what  conrla    malnlKlBablp. 

An  aotion  mar  be  maintained  Id  the  muntdpal  court  of  thi'  Fttr 
or  New  York,  to  foreclose  a  lien 'upon  a  ehnttpl,  for  a  saai  of 
money,  wlu>re  (he  amount  claimed,  pxtlueife  of  costa,  does  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lieu  ciista 
at  the  time  of  the 
C.  C.  P,,  1 173T. 


In  ii_ _  . 

is  not  in  possession  of  the  chattel,  a  warrant.  cointnBiidiuK  the 
marshal  lo  Keiza  the  chattel,  and  safely  keep  It  to  nbide  the  JndK- 
ment,  may  be  issued  in  tike  fnanuer,  as  R  iifBrrant  of  altacfameDt 
may  be  istmed,  In  an  nrtinn  founded  uiK>n  a  contract,  and  the 
provisiouH  of  law  api>licAhlp  to,  n  warrant  of  attacbment,  ix^ned 
out  of  the  court  ap|i1y  to  a  wiirrant  issued  an  prescribed  in  tbi< 
art,  and  to  the  proceedlnRs  to  procure  It  and  after  it  bas  b«« 
issued,  except  as  otherwise  specitied  in  the  jndgment. 

L.  1882,  cb.  410,  1 1330. 

t  130,  Action  on  conditional  iwlc  nfl;rc«na«nti  et  cetc»( 
how  broocht. 

No  action  Bhall  be  mnintained  in  this  court,  which  arises  on  a 
written  runtnii;t  of  coaditiooal  sale  of  persoual  property:  a  birius 
of  personal  property,  where  title  Is  nut  to  vest  in  the  person 
hiring  until  pR.yiqeut  of  a  certain  sum;  or  a  chattel  mortKBge 
made  to  wecure  tbe  purchase  price  of  chattels:  except,  an  action 
to  foreclose  the  lian.  as  provided  in  this  article.  For  the  purpose 
of  this  section  an  inntruinent  in  wrilintc  as  above  Htated  shall  be 
deemed  a  lieu  upon  a  chattel.  Prorided,  however,  that  an  action 
may  be  maintained  to  recover  a  sum  or  sums  due  and  pafable 
for  instalment,  payment  or  hlriuK,  but  Id  such  cases  no  order  o( 
arrest  shall  issue. 

f  140.  [Atn'd,  1&03.]    JndBmentt  order  of  «FrcMt|  bodj-  «sp- 

In  un  ni'tion  of  foreclosure,  as  provided  in  the  last  aectioo. 
where  (he  mim  or  sums,  over  all  poymentH  and  aet-oEts  due  and 
payable  by  the  terms  of  a.  written  contract  of  conditional  sale. 
or  upon  the  payment  of  which  the  title  to  hired  personal  property 
vests,  or  Hecured  by  a  chattel  mortmge.  amount  to  more  than 
one  hundred  dollars,  the  plaintiff  mny  allege  that  the  defendant 
wilfully  or  malicioii!'!}'  disposed  of  or  concealed  the  property  or 
ft  part  thereof,  covered  by  the  instrument  on  whicb  suit  ia  iueti- 
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tnted,  in  which  case  the  roiirt  maj  cranl  kd  order  of  nrr^at  Id 
the  manaer  nroTlded  in  article  one  of  this  title,  and  upon  such 
allegatioD  beioK  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judmient  is  produced  by  the  defendant 
to  satisfy  the  eKeciition  and  levy,  when  made  as  provided  In  this 
article.  Upon  judtrment  beinf*  rendered,  ax  prescribed  in  this 
article  under  the  provifdons  of  this  or  the  lant  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  nt  the  time  of 
nuch  levy,  to  satisfy  the  execntion  in  the  manner  prescribed  in 
the  jadmnent.  and  on  fsilure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars. 
exclusive  of  c<i«tM,  an  execution  against  the  person  shall  issue, 
provided  the  proviatona  of  this  act  rclntinx  to  indorsement  npou 
the  summona  have  been  complied  with,  on  the  return  of  the 
marahal  having  the  execution  made  to  the  clerk  of  the  coart  in 
the  diatrict  in  which  the  judgment  la  docketed,  to  the  effect  that 
such  property  is  not  available  for  levy  and  execntion. 
L.lMiioh.  tH.    InsTeot  apHIS,  IMS. 

1 141.  JndKmeiit,  et  cetera. 

In  an  action  to  foreclose  a  Wen,  the  final  judgment  in  favor  of 
the  plaintiff,  mnxt  specify  the  amonnt  of  the  lieo.  and  direct  a 
aale  of  the  chattel  to  satiafy  the  aame  and  the  costs,  if  any,  by 
a  morahnl.  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  ia  claimed  by  him.  It  a 
defendant  upon  whom  the  summons  is  personally  served,  ia  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  ma;  also 
award  payment  accordingly. 
C.  C.  P.,  H  ITaa,  ITW. 

1 14Z.  AwpIleBtton    of   thia   apttele. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  aatiafy  a  lien  npon  a  chattel,  without  action,  and  It  does 
not  apply  to  a  esse,  where  another  mode  of  enforcing  a  Hen  npon 
n  chattel  is  specially  preaerlbed  by  law. 
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tl4B.  PleadlBK  oa  |sla«er  »t  l»ae. 

Plradin^  In  the  mnnidpal  conrt  of  the  dtj  of  New  York,  mw 
be  oral  or  written,  TCrlfied  or  anTerified,  and  inclode  ■  coin(d«int 
answer  or  demurrer.  ,  , 

1  Where  the  action  U  commenced  by  the  Bervice  of  a  ■»«• 
mons  only,  the  pleadings  may  be  oral,  and  the  Habetance  thereol 
shHll  be  endorsed  upon  the  snmmons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  be  Joined  on  the  rctnm  day  ol 
the  Hummona.  expept  aa  otherwise  expresaly  prescribed  in_th» 
act  The  court  may.  however,  in  ita  discretion,  order  a  wriim 
hill  or  particulars,  with  or  without  Terification,  to  be  filed  by  lb* 
plaintiff,  or  by  the  defendant  InterpoainR  a  counterclaim, 

2.   In  all  cases  where  a  written  complaint,   verified   or   onTeii- 

fied.  Is  served   with  the  summons,  a   written  aoawer,  Terified  if 

the  complaint  be  veriBed.  or  a  written  demurrer,  must   be   6W 

lS(t« 
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end  issue  joined  on  the  Tetuni  day,  except  as  otherwise  esprcMly 
prescribeid  In  thia  act,  unleifs  the  court  further  exteods  the  time 
to  answer  or  demur. 

3.  Where  a  demurrer  U  tnterpoaed  and  disallowed,  the  court 
must,  notwithstauding  the  return  da7  has  passed,  grant  leave 
to  plead  as  it  no  demarrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  In  the 
action;  but  the  time  to  file  said  pleading  sbalj  not  be  extended 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  oD  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  Amended;  and  if  the  pnr^  fails  so  to 
amend,  the  defectire  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregarded;  and  the  court  may,  In  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
prece^jig  subdivision. 

5.  Where,  on  the  return  day  of  a  summona,  a  person  appears 
specially  for  the  purpose  of  raEsiog  a  question  not  inxnlvitig  the 
merits  of  the  Eclion,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  lu 
the  manner  prescribed  in  subdiviaion  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  Id  b  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  O.  P..  H  3MS,  3126,  320T;  L.  1882,  ch.  410.  |  13M. 

i  146.  'WliBt.  cameii  of  actios  siKr  be  JolBMI  Id  the  Miiae 
esniplalnt. 

The  plaintiff  may  unite  In  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  deten- 
tion thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contraot,  or 
by  operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not 
Included  within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  mast  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  oC  action,  so  united,  beloiig  to  one  o(  the  foregoing 
Bubdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  that  thej;  require  the  same  iudgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Whet*  a  cause  of  action  for  which  a  defendant  might  be  anested 
Is  united  with  a  canse  of  action  tor  which  he  cannot  be  arrested, 
■n  execution  against  the  person  of  the  defendant  cannot  be  issued 
npon  the  judgment. 
O.  O.  P.,  II  U4.  2931. 

1 14T.  P]»lallB  to  prove  kla  iwae,  except  on  coBtrBct 
TThere  there  ■■  m  verlSed  canplnlnt. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintifT  cannot 

recover  without  proving  his  case,  except  that  where  the  action 

is  OB  a  contract,  express  or  implied,  and  a  copy  of  a  rerjfl^  Wia- 

ISST 
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plaint  WBB  serred  on  defendnnt  at  t] 
gummona,  judgment  may  be  taken  a 


1 14S.  Defendant    nay   offer    *«    alloir    Jndsmcnt    vr    eoat- 

The  ilefendant  msy,  vipoo  the  return  of  the  sumnmns,  and  before 
niiHweriiig.  file  with  the  t^ourt  a  written  offer  to  allow  judgment 
to  be  taken  afcainst  bini  for  a  sum  of  money,  or  fur  prop^rtp 
therein  specified,  with  coata.  If  there  are  two  or  more  dt^fend- 
ants,  and  the  action  ean  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  aRainst  whom  a  separate  jnde- 
ment  may  be  takcD.  If  the  plaintiff  thpreupon,  before  takine 
any  other  proceedinK  in  the  action,  files  with  the  court  a  written 
acceptance  of  the  offer,  the  court  munt  render  jiidsmpnt  sccnrd- 
Inely.  If  an  aeceptnuee  is  not  filed,  the  offer  cannot  be  idven  in 
evidence  upon  the  trial:  but,  if  the  plaiDtifl  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  frwn  the  time 
of  the  offer,  and  muHt  pay  the  defendant's  costs  fmin  that  tinie. 
But  a  defendant  may  instead  of  such  written  offer,  deposit  the 
amount  of  his  offer,  if  a  sum  of  money,  with  the  dcrk  of  tlie 
court,  with  like  effect. 

C.  O.  p.,  1 1892. 

|14B.  Oomplalat. 

The  complaint  must   state   in   a   plain   and  direct  manner   thr 
facts,  constituting  the  cauae  of  action, 
c.  C.  P.,(2»se. 

I  ISO.  AnsTvert  ivhat  to  eontata. 

The  answer  of  the  defendant  must  contain; 

1.  A  general  or  specific  denial  of  each  material  allcKation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof,  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  language,  without  repetition. 

C.  C.  P.,  H  BOO.  <!93S;  L.  1883,  cb.  410,  I  IMT. 

I  IHl.  Ooanterelalm  defined. 

The  counterclaim,  specified  in  the  last  section,  mnst  fend,  in 
some  way.  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  l>e  one  of  the  following  causen  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  agninfit  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants. 
between  whom  and  the  plaintiff  a  eeparate  judgment  may  be  had 
iu  the  action: 

1.  A  cause  of  action  arising  ont  of  the  contract  or  transaction. 
Met  forth  in  the  complaint  as  the  foundation  of  the  plniDtitTs 
rlsim.  or  connected  with  the  subject  of  the  action. 

2.  In'  an  action  on  contract,  any  other  cause  of  aetlon  on  con- 
tract,  existing  at  the  commencement  of  the  action, 

c.  r.  P.,  i  sol. 

1398 
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I  U2.  Ralen  rra|iectlK>  tke  allowKaee  of  eaaatarelalin. 

But  the  toantcrc-ldini,  HpetiQpd  in  subcliTinion  sei-oud  of  the 
last  Hectlun,  in  aubjijct  to  the  fellowiug  raleH: 

1.  [f  the  Hclieu  ia  fuuiided  upuu  a  contract,  which  has  b<«n 
ntutign<Hl  !>]'  the  party  thereto,  other  Ibao  a  negotiable  promiuMiry 
iiiite  or  bill  of  exrhangf!.  a  demand  existinK  ngninst  tbe  part; 
thfrt-tii.  or  an  asHleiiee  of  tbe  eontract,  at  the  time  of  the  asaitcn- 
iiii'ut  thereof,  :iud  belriiiKiQK  to  the  defeadaot.  Id  good  faith, 
iH'rorc  bolite  of  the  eRHiftnmeDt.  nitiHt  be  allowed  ax  n  counter- 
i-laltii,  tn  tbe  unioniit  of  the  plaint iDTH  <teinand.  if  it  might  have 
t»-en  no  lillowed  aKoinst  the  party,  or  tbe  assignee,  while  the  eon- 
tract  belonged  to  him. 

2.  If'  the  Hetlnn  is  iiixin  a  negotiable  proinlssorr  note  or  bill  of 
(■;ii-hniige,  n-hieb  has  bi-en  nxsigned  to  the  plaintilT  after  it 
lipcame  doe.  a  demnnd  existing  agnlnst  n  person  who  assigned  or 
transferred  it.  after  it  became  dne.  must  he  allowed  as  a  eonnter- 
daini,  to  the  nmonnt  of  the  plaintifTa  demand,  if  It  might  have 
been  so  allowed  against  tbe  anaignor,  while  the  note  or  bill 
belonged  to  him. 

3.  if  the  plnintilT  is  a  tmstee  tor  another  or  it  the  action  is 
in  the  nam?  ot  the  plaintiff,  who  ha^i  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  n  demand  against  the  plaiu- 
tiff  shall  not  be  allowed  as  a  connterclaim;  bnt  ho  mnch  of  a 
demand  onisting  against  tlie  person  whom  he  represents,  or  for 
whose  benefit  the  action  in  brought,  as  will  satisfy  the  plainttfTs 
demnnd,  inaat  l)e  allowed  na  a  connterdaim.  if  it  might  have 
been  ho  allowed  in  an  action  brought  by  the  person  bencGciallf 
interested. 

C.  C.  p.,  I  OM. 

I  irui.  Jndtrmrnt  irhcn  deBmnal  or  ronnlerclalni  are  r<|D»l 

Where  a  conntertlnim  Is  established,  which  e<i»ala  the  plalntilfH 
deman<l,  the  judgment  must  he  in  tavor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  miiHt  huve 
judgment  foi-  the  renidne  only.  Where  it  exceeds  the  plaintiff's 
deinand.  the  defendant  muat  have  judgment  for  the  excesa.  or 
so  much  thereof  as  is  due  from  tbe  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  rlKht  to  recover,  from  another 
person,  ao  much  thereof  as  the  judgment  does  not  caucel. 

1 1S4.  F«r    nmrinatlT*  relief. 

In  a  case  not  Hpeciflcd  in  tbe  last  section  where  a  counterclaim 

is   CKtHbiisbed,    which   entitles   tbe   defendant   to   an    aOlrmativc 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defcndaut  accordingly. 
C.  C.  P„  I  504. 

I  ins.  Conn trrcl Bin  when  defendant  la  aned  In  ■  r«p»«- 
kvntallve  oapnelty. 

In  an  action  against  an  cxecntor  or  administrator, 'or  other 
person  sued  in  a  representative  capacity,  the.  defendant  may  set 
forth,  ns  a  counterclaim,  a  demand  belonging  tn  the  decedent 
or  other  person  whom  he  represents,  where  the  person  bo  repre- 
sented would  have  been  entitled  to  aet  forth  the  same,  in  an 
act  ion  against  him. 
0.O.P..1S*. 


MUNICIPAL  COURT  ACT. 
t  IBS.  Wliea  plBlatlff  Is  aa  ciceotor  or  itdmtBlatratvr. 

Id  an  artiun  brought  by  au  oittx^iitor  or  ndmltiiHlmtur.  in  his 
representative  tapaoity,  a  demand  asalast  the  det^dent,  belong- 
ing, at  the  time  of  his  death  to  the  dereDdant.  may  be  net  forth 
by  the  defendant  ns  a  counterclaim,  as  if  the  action  had  been 
broiittht  by  the  dpcedent  in  his  lifetime;  and,  If  a  balance  U 
found  to  be  liue  to  the  dofendant,  jiidBment  mnfit  Be  rendered 
therefor  asalnst  the  plaintiff,  in  his  repreoentative  rapacity. 
Execntion  can  he  iMoed  upon  aueh  n  judgment  only  in  a  mnv 
where  it  could  be  Issued  upim  s  jndgnicnt  in  an  action  agaiiist 
the  executor. 

0.  C.  p.,  I  608. 

1 1S7.  ConnteFclalm  where  anonot  U  In  cxcch  ot  coaM*' 
Jarlsdlctloa. 

Where  defendant  has  a  counterclaim  n'hieh  is  in  excess  of  the 
amount  of  the  jnrisdietioD  of  this  conrt.  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  beiaj;  readerml  in 
defendant's  favor,  sustaining  said  counterclaiu.  luid  judgment 
shall  not  be  tor  any  larger  sum  in  any  event  ihnn  the  aum  to 
which  the  court  has  jurisdiction,  exclusive  of  costs,  bat  nothing 
tu  this  section  shall  be  ronatruetl  to  estop  such  a  defendant  from 
bringing  an  action  against  the  plaintiff  for  the  difference  betireen 
the  Bum  ot  the  court's  jarisdicllon.  and  the  xum  by  said  defendant 
to  be  due  unlcHs  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  Is  the  whole  amount  found  to  be  due. 

[New.J 

ilBS.  When   defendant  mar    deinar. 

The  defendant  niny  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  tbe 
defendant. 

2.  That   the  conrt  has   not   jurisdiction   ot  the  snliject   of   the 

3.  That  the  plaintiff  ban  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  betw.een  the  same 
parties,  for  the  same  cause. 

<i.  That  there  is  a  misjoinder  of  inrtiea  plaintiff. 

6.  That  there  is  defect  of  narties.  plaintiff  or  defendant. 

7.  That  cauRPs  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facta  sufflcieut  to  consti- 
tute a  cause  of  action. 

C-  C.  F.,  H  <88,  2MB;   I,.   ISSl,  ch.  410,  |  134T. 

1 1B9.  DemnFFer    to    complatnt    ainst    apeeitr    sroaadK    of 

The  demurrer  must  distinctly  ipecify  the  objections  to  the  com- 
plaint, ofherwino  it  may  he  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hundred  and  flfty-elght  of  this  act.  may  be  stated  in  the  language 
of  the  subdivision;  and  an  objection  taken  under  eit}icr  of  the 
Bubdivislona,    must    point    out    specifically    th«    particniar 
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MTTNICIPAL  COURT  ACT. 

1180.  Demnprpr    to    all    or    part    of    th*    complaiuti    nay 

Tile  defendEQt  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  i-auses  or  action,  stated  therein,  in  tlie  letter 
case,  he  maj  answer  the  cause  of  action  not  demurred  to. 

I  ISl.  Forinal    rvpir    or    demnrrer    to    eoamterolalDt    a*t 

A  formal  reply  to  a  couDtcrclalm  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  hy  the  plaintiff  nnleaa  apeoifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,,  or 
demurred  fo  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  Hot  up  in  a  complaint. 

I  IWt.  Whea  plaintiff  may  demnF  to  amawer. 

The  plaintiff  ma;  demur  to  a  connterclaim  or  a  defence  con- 
■istinic  of  new  matter  contained  in  the  answer,  on  the  ground 
"    ■   '    '     '  1  the  face  thereof. 


f  16A.   ReqalrementB   poueeruliic  verlllca  pleodlaca. 

The  allegations  or  denials  in  a  TCrified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knoivledBe  of  the  person  Terityilig  the  pleadinn.  An 
allegation  that  the  party  has  not  sufficient  knowledge  or  Informa- 
tion to  form  a  belief  with  resiwct  to  a  inntter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  ijerson  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 
C.  C.  P..  I OM. 

1164.  Vvriacatlon)  bow  and   by  whoai  made. 

The  verification  most  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facta,  except  as  follows: 

1.  Where  the  iiarty  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  ot  the  state  are.  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  ot  the  state,  the  county  where  he  has  bts 
office,  and  capable  of  making  the  affidavit;  or,  it  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  fonnded  on  a  written  Instmment  for  the  payment  of 
money  only,  which  in  In  the  posseasion  of  the  agent  or  the 
attorney;  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  agent  or  the  attorney; 
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MDNICIP4I'  COURT  ACT. 

1  may  Ix*  mtid«>  bj-  the  ae^nt  of  o 


t  lAB.  Exhibition  of  «cGaaiilB  mi  Inutmite*  of  adTeriir  »artr 
VBKy   be    ordered. 

The  cotfft  may  at  tho  time  at  pleading,  or  nt  any  other  time 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  tii 
the  jntipeetion  of  the  advprsp  pnrly,  with  liberty  to  popy  the  s  " 

any  writluK  or  acmunt  declared  on  or  s  '     "  "     '"" '  " 

or  eonnterelaim,  nr  if  nnt  no  eihibited,  ] 
beinsr  jriven  in  evidence. 
L.  imz.  Ph.  41l>.  I  I38t. 

I  lOO.  Amcadinent  at  pleadlncB. 

The  conrt  mnnt,  npon  application,  allow  a  pleadinR  to  be 
amended,  at  any  time,  if  sabiitaniial  Justice  will  be  promoted 
thereby.  Where  a  party  amends  hia  pleading,  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demnrrer.  and  it  ii 
made  to  appear  to  the  aatiafaftion  of  the  court,  by  ostb.  that  an 
adjournmeDt  ia  necessary  to  the  adverse  party,  in  confie<)Dence 
of  the  amendment  or  pleadinE  over,  an  adjournment  must  be 
ftranted.  The  court  may  also,  in  its  discretion,  require,  rb  a  con- 
<lttion  of  allowing  an  amendment,  the  payment  of  coats  to  the 
ad  verse  party. 

C.   C.    P..   I  2944:   L.    1882.   rh,   410,    I  134T. 

HAT.  Private  ■tatnt«|  Hon  pleaded. 

In  pleading  a  private  statute;  or  a  rijiht  derived  therefrom.  St 
Is  sufficient  to  deslRDate  Ihe  statute  by  its  chapter,  year  of  pas- 
aase  and  title,  or  in  some  other  manner  with  conveuient  certainly. 
without  setliue  forth  any  of  the  contents  thereof. 

C.  C.  P.,  1 580. 

1108.  JadKUientsi    hotv  pleaded. 

In  pleading  a  IndRinent.  or  other  determination  of  a  conrt  or 
offlcer  of  aperia!  jtir'sdirtion,  It  is  not  necessary  to  state  the  facts 
cunferriuK  jurisdiction:  but  the  Judftment  or  determination  may 
be  staled  to  have  been  duly  tciven  or  made.  If  that  allemtinn 
is  controverted  the  party  pleading  must  on  the  trial  estabtirih  the 
facts  conferrinu  jurisdiction. 

c.  C,  P..  )  M2. 

I  lOA.  CondltlouB  preeedenti  hoiv  pleaded. 
In  pleading  the  perfomianee  of  n  condition  preeedent  in  n  ron- 
tract  It  is  not  necessary  to  state  the  facts  constitntini;  perform- 
ancp:  but  the  parly  mny  state  generally  that  he  or  the  ihtkou 
nhcmi  he  reprenents  duty  pcrfonncd  nil  the  coDditlons  on  bis  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance. 

C.  C.  p..  I  5.12. 

IITO.  PleBdlnBT*   tn  be  lth«rallr  oonstracd. 

The  alleBnlii.ns  of  a  plcndinc  must  be  liberally  constrD<>d,  with 
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MUNICIPAL  COURT  ACT. 
I  ITl.  iBsnatarlBl  varlaiiee  In  pleadlsK  *••  ke  dlavecsvded. 

A  variaDc«  b^lwe^D  aa  Bll«Katiun  in  ■.  pleadiug  and  the  proof, 
milHt  be  diiircsardtM]  as  immaterial,  unless  the  court  Ib  satisfiei! 
tbat  the  adverse  party  has  been  misled  thereby,  to  his  prejudiee. 

r..    C.   p.,  I  a»43:    I,.    IHSS.    ck.   410,    i   1S4T, 

I  ITS.  Haterliil  -vsrlaneeBi  taoir  proTWed  tor. 

A  TarioKce  between  an  alteKation  in  a  pleading  and  the  proot 
ia  not  maKiial  naleiM  it  has  actually  misled  the  adverse  party 
to  hin  prejudice  iu  maintaining  his  action  or  deteniie  on  the 
merits.  If  a  party  insixtH  that  tte  has  been  misled  tliat  faet  and 
the  particulars  in  which  ha  has  been  misled  roust  he  proved  to 
the  satisfaction  of  the  eonrt.  Thereupon  the  court  may  in  Its 
discretion  order  the  pleading  to  be  amended  on  such  tertnn  as  it 
deems  just. 
o.  a  P.,  I SM. 

1 173.  Wkat  to  be  deemed  •  fallnre  at  proof. 

Where,  however,  the  allenatioD  to  which  the  proof  Is  directed 
is  nnproved,  not  in  some  partii^olar  or  particniara  onl?,  but  In  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance  within  the 
last  two  sectioDs,  but  a  failure  of  proof. 
c.  o.  P.,  1 041. 

1 174.  FsMtol   defeaae*. 

A  partial  defense  may  be  set  forth,  but  it  most  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
dMuorrrr  Uiereto  the  question  ia  whether  it  is  snBelent  for  that 
pariKMe.  Matter  tendinit  only  to  mitijtate  or  reduiv  damaitea  tn 
au  action  to  recover  damaftes  .for  a  personal  injury,  or  an  Injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

1 176.  Complaint    In   aetiona   by    or   HKalnat    oorvoratlona. 

In  an  action  broDglit  bj  or  agDinst  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
1>e,  is  a  corporation;  muHt  state  whether  It  is  a  dMuestie  corporn- 
tiun  or  a  foreign  carporutioui  and.  if  the  latter,  the  state,  country 
or  Kovernment,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  net  or 
proceediuK  by  or  under  which  the  corporation  was  created, 

C.  O.  P.,  I  ins. 

i  ITS.  When  iiroof  of  corporate  existence  nnneceasarr. 
In  an  actiou  broufcht  by  or  against  a  corporation,  the  plaintifF 
need  not  prove,  iiiion  the  trial,  the  enistence  of  the  coruurution 
unless  the  answer  is  verified  and  contains  nu  aBlrmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be.  is 
not  a  corporation. 

1177.  Hlanomcri  irhen   walTCd, 

In  an  action  or  special  proceedine  brought  by  or  again;^  a 
corporation,  the  defendant  is  deemeil  to  have  waived  any  niixtake 
in  the  statement  of  the  corporate  name,  unless  the  minnomiT  is 
pleaded  In  the  answer  or  other  pleading  in  the  defendant's  l>clialf. 
C.  O.  P..  I IHT. 


MUNICIPAL  COURT  ACT. 
flTS.  TttmtlKtM  la  bmIobb  on  bB«Mrd>-  »•««■. 

The  plpadiOKs  and  prooeediDgs  in  actioDB  in  which  thr  iteofJe 
of  thiB  state  are  s  pitrtr,  where  anch  actioDB  are  broQEhl  bj 
the  overseerit  of  the  poor  or  tbe  eoinmlwioDerB  of  pablic  charities 
Riid  currectiuii,  upoD  bastard}'  or  ubandanmeDt  boodH.  Hbatl  be 
the  aame  ah  in  actiuna  brought  od  boada  with  coadltions  othr-r 
than  for  the  payment  ot  mopey,  and  for  any  breach  of  the  wid- 
ditioD  of  sucb  bond  giren  in  casea  of  baat&rdj  which  atiall  happen 
after  the  recovery  of  any  damages  or  the  commencMpent  of  any 
suit,  the  manicipfll  court  In  the  diatrict  in  which  the  action  was 
orii^Dully  brought  Khali  hare  power  to  iaaue  a  new  anmmanH.  and 
upon  the  return  thereof  to  aacertain  the  amonot  ot  damaices 
arisiDK  from  said  breach,  and  to  give  Jndgment  accordioKly;  and 
in  units  upon  bondu  given  In  abandonment  casea  the  court  ahall 
have  the  aamp  power  as  to  requiring  further  security  of  com- 
mitting defendant  In  default  thereof,  aa  are  conferred  by  law, 
upon  tbe  judges  of  courts  of  record  in  similar  cases. 
h.  1883.  ch.  410. 1  1S4S. 

I  ITS.  Aaawer  «(  tlU«. 

The  defendant  may,  either  with  or  wlthont  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  anawer  must  be 
in  writing,  and  it  must  be  Bignc^d  by  the  defendant,  or  his  altomey 
or  agent,  and  delivered  to  the  court.  The  court  mitHt.  therenpoik 
coantersign  the  answer,  and  deliver  It  to  the  plaintiff. 
I..  1SB2,  ch.  410.  I  isw. 

tlBO,  Defendant  la  aaawer  •(  tlMe  to  dcllTcr  ■«<•«. 
talclav. 

In  the  case  specified  In  the  last  section,  the  defendant  to  nut  also 
deliver  to  the  court,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sxireties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  daya  thereafter,  depoidti 
nittt  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  sfltne  cauae,  to  be  brouKht  in  the  proper  court,  as  [irescribed 
in  the  next  section,  the  defendant  will,  within  twenty;  daya  aner 
the  depoalt,  give  a  written  admisalon  of  the  service  therrof. 
Where  tbe  defendant  was  arreated  in  the  action  before  the  conrt, 
the  undertaking  muat  further  provide  that  he  will,  at  all  titne*. 
render  hlmaelf  amenable  to  any  mandate  which  may  be  lasbed 
to  enfof'ce  a  final  judgment  in  the  action  so  brotlgbt.  If  the 
ilvfendant  failt:  to  comply  with  the  undertaliloK,  the  sureties  are 
liflble  thereuiwn  to  any  amount  for  which  judgment  might  hare 
lieen  rendered  by  the  municipal  court,  if  the  answer  and  under- 
talcing  had  not  been  delivered. 

I  IHl.  N«>T  action  to  be  bvoashl  !■  aapveaae  eaart. 

The  court,  iti  which  a  new  action  Is  to  be  brought,  as  prescribed 
In  tbe  Inst  section,  la  the  supreme  court. 
L.  Iii83,  <-b.  410, 1 1351. 

1 182.  Old  aplloni  Ihereapoa   disc onUn and. 

Upon  the  delivery  of  the  undertakiiat  to  the  court,  the  actioa  b 

din<'uutlnued,   and   each   party   must   pay   bin   own  coats.    If   tta« 
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MUNICIPAL  CODHT  ACT. 

plaintiff  fails  to  deposit  with  the  court  a  BumtnonB  and  cumplaiut 
in  the  new  action,  before  the  expiration  of  twenty  dara  after 
the  deliTcrj  of  the  undertaliing,  the  defendant  may  mai' '"' 
actioD  agalnat  the  plaintiff  to  recover  coats  before  the  c 
h.  IS83.  ch.  410,  I  13(B. 

1188.  Pe>«Mr   for  fKllare   to  dellTcp  aadcrtablBK, 

If  the  nndertakiDK  Is  Dot  delivered  to  the  court,  it  has  jarisdic- 
tioQ  of  the  action,  and  must  proceed  therein,  and  the  defendant 
Is  precluded  in  bis  defense,  from  drawing  the  title  in  question. 

L.  ISSS,  cb,  410.  I  13&3. 

1 184.  Title   appenrlas    from    plalmtlA'a   own  Bk»wlBr- 

If,  however,  it  appears  upon  the  trial,  from  the  plaintilTa  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  mnst  dismiss  the  cnm- 
Qlaint,  with  <»Bts,  and  render  judgment  against  the  plaintiff 
accordingly. 
I.,  isst,  eti.  410. 1 IMM. 

1 18B.  Sa»«  o««Be  of  BctloB,  aad  defease  !■  meir  ketloa. 

In  the  n«w  action,  to  be  brought  after  an  action  before  a  i^uurt 
is  discontinued,  by  the  delivery  of  an  answer  and  an  nudertaking, 
as  prescribed  In  the  last  sis  sections,  the  plaintiff  niUHt  complain 
for  the  same  cause  of  action  only  upon  whicli  lie  relied  before 
the  conrt,  and  the  defendant's  answer  must  set  up  the  sHine 
defense  only  which  he  made  tiefore  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court. 
each  undertaking,  given  In  the  municipal  conrt,  continues  to  be 
ralid  in,  and  is  applicable  to,  the  new  action. 
L.  1882,  cb.  ilO,  1 1350. 

I IM.  Anawpir  to  title  Interpoaed  aa  to  onlr  one  of  naorc 
of  several  defenacsi  proceedlnsa  tkeremvon. 

Where  Jn  an  action  before  the  court,  the  plaintiff  haa  two  or 
more  canses  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question.  Is  interposed  as  to  one  or  more, 
bat  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaliingias  preRcribed  in  this  article,  with  renpect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  ho  come  in 
qnestion.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  Cannes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  muat 
proceed  as  to  the  other  causes. 
I.,  isai,  cb.  410, 1 1306. 

1 18T.  IsterpleBder  by   order   in  certain   eaaea. 

A  defendant  agslnst  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  anHwer.  upon  proof,  by  alBdavlt,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  sarae 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
npon  notice  to  that  person,  and  tite  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
UabUlty  to  either,  on  his  paying  into  court  the  amonnt  of  the 
1MB 
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the  defendHnt  disputeH.  in  whole  or  in  part,  the  Uabilitr  an 
asserted  against  bim  b;  different  L-Uimnats,  or  that  tie  baa  some 
interest  in  the  subject  matter,  of  the  eautrovera;  which  he  desiivs 
to  aBiiert.  his  applk-ation  ma]'  be  fur  ao  order  joiniDg  the  other 
claimant  or  flainajats.  ai  co-defend  ants  with  him  in  the  action. 
The  court  may,  in  its  discretion,  make  such  order,  upon  sncb 
terms  as  to  costs  and  payments  into  court  of  the  amount  of  tbe 
debt,  or  part  thereof,  or  deliTery  of  the  possession,  of  the  property. 
or  Its  value  or  part  thereof,  aa  maj  be  juat  and  thereupon  the 
entire  controyerey  mar  be  determined  in  the  action. 

C.  C.  P.,  1 820. 
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TITLB  V. 

Froce«dioga  betmeo  Joinder  of  Issue  and  trUL 

Z.  CommluIiHH  ind  di-poaHlaoi. 

ARTICLB  FIRST. 

Adjoum-aients;  subp/mas;  altendanre  of 

las.  Trial  mar  bo  iiUoDmed,  wkfn. 

IM.  Adjuumuirnt  longrcr  tban  Blsht  daya:  undertiklnS' 


200.  DcTaultlDK  »lln«H  llabl?  For  damaRn.  and  pmaltf  ot  flttf  dollara. 
I  103.  A4i«DTBn>vKta|    Irlal    maj-   be  adjovrnedt    nkcn. 

Thp  tria!  of  the  action  may  be  adjourned  by  the  court  or  on  the 
BppliraTlon  of  either  party,  for  a  period  not  exceeding  eight  days 
nt  any  one  adjournment,  unlexs  the  defendant  ia  under  arreHt, 
in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  upon  the  application  of  the  defendant,  in  aeoordance 
with  the  provixions  of  section  Bixty-seTcn  of  thia  act.  Ehccept 
that  an  adjournment  for  more  than  forty-eight  hours  where  the 
defendant  ia  under  arrest,  may  be  eranted  <m  application  of  the 
plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may  then  proceed  notwithslnndinr;  such  dlncharge;  and 
the  defendant  shall  be  Rnhject  to  arrest  on  the  execution.  In  the 
same  manner  an  if  be  had  not  been  so  discharged.  The  trial 
may  be  adjourned  for  a  ionser  period  by  consent,  or  where  neither 
liarty  objects  to  the  same,  except  as  otherwise  expresily  pre- 
scribed In  this  act. 

L.    1882,   Cb.  410,   H   1363,   1H3. 

I  1»4.  Adjonrnuenl  Iobkm  tban  elxbt  dayaj  naderlakliiar. 

An  adjonrntnent  may  l>e  had  either  at  the  joining  of  issue,  or  at 
any  xuttfieriiient  time  to  which  the  cause  may  stand  adjourned  on 
application  of  either  party,  for  a  longer  period  than  eight  days, 
but  not  to  exceed  ninetj'  days  from  the  return  of  the  summons, 
upon  executing  an  nndertahing  in  writing,  with  one  or  more 
sufHeient  sureties,  to  the  effect  that  he  will  pay  to  the  plaintiff 
or  defendant  the  damages,  costs  and  extra  costs,  in  case  Judg- 
ment shall  be  renilercd  against  him  in  the  action,  upon  proof  by 
the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
conrt.  that  snch  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  en  'adjournment,  for  the  want  of  material 
evidence,  describing  It:  that  the  delay  has  not  been  made  neces- 
sary by  any  art  or  neglect  on  his  part  since  the  action  was  com- 
menced, and  that  he  expects  to  procure  the  evidence  at  the  time 
stated  hy  him.  All  bonds  taken  upon  the  adjournment  of  any 
cNUne  Rhall  be  good  and  valid  against  the  obligor  or  obliKors, 
although  sninequent  ndjouromeuta  are  had  after  the  execution 
of  anch  bond  or  obligation. 
L.  um,  ch.  410,  i  13««. 
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1 106.  CoadltloDB  nar  be  Inposed. 

The  court  may  iniiKme  upon  the  party  applyiog  for  an  adjonni- 
ment  such  coiiditiotiH  aa  to  it  maj'  ae«m  reaHonable. 

1 1&6.  AtteniliiBce  ot  Irltaeaaes. 

A  subpoeca  requiring  a  witueaa  to  appear  end  testify  on  the 
trial  or  an  aetioD,  ou  the  iJvmaDd  of  t'ither  part;.  Hhnll  be  tsKiinl 
out  of  this  court  by  th«  oleric  thereof,  in  the  distrirt  in  whii-h 
the  action  is  pending,  uoieHs  otherwise  expressly  provided  in  this 
act,  and  niny  be  served  at  any  plaee  within  tiie  eity  of  New 
York,  The  subpoena  may  require  the  witness,  except  oa  olher- 
wiHe  expressly  prescribed  by  law,  to  brinK  with  him  »ny  book 
or  paper,  relatiiiK  to  the  merits  of  the  action. 

c.  c.  p.,  I  wa>:  L.  1X82.  cti.  4in,  1 1370. 

I  IBT.  Hon  aahpfM-nn  aerTed. 

A  subpoena  may  be  served  by  any  person  over  tho  aire  of 
eiRhteen  years,  and  must  be  served  hjl  delivering  a  copy  thpr*of 
to  the  wItneKs  personally,  and  by  payinfc  or  teaderiuy  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  days  attendance  ns  a  wit 
ne&s.  and  miieage  as  provided  by  the  code  of  civil  proccdnro. 

C.  C.  p.,  I  !9TO;  L.  IHM,  ch.  410,  1 1370. 

t  IBS.   Warrant  at  attachment  a«alnat  defaaltlnx  nltBFiu. 

Where  it  Is  made  to  appear,  to  the  satisfaction  of  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  8Ubpoeuae<t  to  attend 
before  it  in  an  action,  hsH  refused  or  neglected  to  nttend  af  a 
witness  in  obedience  to  the  subpuens.  and  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  esist,  and  the  person  is  not  privi- 
leged from  allendance  under  any  statute  of  the  state,  and  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  hi* 
attorney,  malces  onth  tbst  the  testimony  of  the  witueas  is  material, 
the  court  must  issue  a  warrant  of  attai-bnient,  directed  generally 
to  any  marsbal,  tor  the  purirose  of  compelling  the  attendance  of 
the  witness. 

C.  C.  P.,  (2971. 

I IBO.  Hon-  esecntedi  tees  Therevpou. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  on  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  lie  paid  by  the  person  against  whom  it  i«  issued. 
unless  he  shows  a  reasonable  excuse  to  the  aatisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro- 
cnring  the  warrant  must  pay  them,  and  if  he  recovers  eoata,  the 
amount  thereof  must  be  allowed  to  him  as  part  of  his  costs. 

C.  C.  P..  1 2»J2. 

I  2nn,  DefanltInK  n-ltneaa  liable  tor  danaacea  and  pCMalty 
of  llfty  dvllars. 

A  person  sub()opnned.  as  prescribed  in  this  act,  who  neglects  or 
refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  wiiose  behalf  he  was  subpoenaed,  tor  all  damages  which 
the  party  sustains  by  reason  of  his  regleet  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  pnnish- 
meot  which  may  be  imposed  in  accordance  with  tba  provlkion  of 
section  eiiibt  of  this  act. 

C.  C.  p.,  I  20T9. 

18«S 
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ARTICLE   SECOND. 

Comm 

lisiion  to  (afce  (Miimony; 

dcpoti 

xd. 

a>T. 

310! 

or  HH-UIIon. 

Or.ia™t... 

■   eiifg<^tvnt   n-lum. 

Drpultlnn. 

skK, 

to  tafev  tnMiDany  mndKlonillr 

1  ■pnllpatlon;  requlrrmpnta  of. 

sis! 

hr  njdwnt. 

Onlor  tor  ■ 

zao! 

PunlHhmriil 

:  tar  dlsc^bf/iDK  nrdiT,  <rLtn<«  f 

'"■■■ 

ixi. 

Afl]J.iJi^S,M 

aed  In  prlxn. 

VIA. 

"mm  1  nation;   manner  of   liklac 

uid  ro 

n.(i...l  01 

mSSX°  r«d"to  eTW™'™  ;"^l.i-ii. 

Effect  of  d. 

.p«ltlon. 

laOtt.  CoBiMlBiiloB    to  tBk«  teBtlMODT,   ct  cetera. 

Where  the  defendnDt  has  DPKlected  to  appear  upon  the  return 
of  tt  summonM.  or  hax  failed  to  answer  the  complaint,  or  where 
an  issue  of  fatt  has  been  joined  in  an  action;  and  it  appearB,  by 
nffldavlt,  npon  the  application  of  either  party,  that  a  vrltncsH,  not 
within  the  cily  of  New  York.  i»  material  in  the  proHecutinn  or 
defense  of  the  action,  the  <^tirt  may  awarrl  a  commission  to  one 
or  more  <'r>mpetent  peraonn.  HuthoriiiDK  Ibem.  or  any  of  them  to 
i>3amine  the  witness  under  oath,  upon  interroKatories  to  be 
HPtlled  by  the  court,  or  by  written  ajjreemeDt  o(  the  parties,  and 
indoreed  upon  or  annexed  to  the  commlHston;  to  take  and  certif]' 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 
C.  C.  P.,  I  2080;  '>.  1SS2.  eb,  410,  1 13W< 

1300.  CounlBalon  on  coBBenl)  devoaltloM  upon  oral  «aes- 
tlons. 

rr  both  parties  expressly  consent,  n  commission  maj  issue  with- 
out written  interrogatories,  and  the  deitoBition  may  be  taken  upon 
oral  quostiuns. 

I  207.  When  ■><  hi>ir  connlaalon  cvaateA. 

The 'commission  may  be  (cranted  by  the  court  without  notice. 
upon  the  applii-Htion  of  the  plntntiff.  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  Issue,  it  may  also  be  ETanted  at  any  time 
nfter  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  attidavit.  that  three  days  written 
iioliee  of  the  application  has  been  served  upon,  the  adverse  party. 
either  personally  or  by  service  u|iun  the  attorney,  who  appeared 
for  Iiim  before  tbe  court. 
C.  C.  F.,  1 2982;  U  1S82,  cb.  410.  i  I.1<M. 
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tion  it  is  iHaucd,  ih  (■utitlf'd  to  such  an  udjonmmeDt  ot  the  trial 
aa  may  be  neop»»nry  to  prnenre  the  romuiinKlnn  to  bo  pxwutrf 
anil  retnrnpil,  Siiiiji'ct.  however,  to  the  prnTiHions  of  sectinns 
on(^  hundred  and  ii[nety-tbrce  and  one  hundred  and  niiiety-fotir  of 
this  act. 
C.  C.  p..  I  2aB3:  L.  1882,  <'b.  410.  |  1368. 

%  209.  How  rsrPDtra  and  Fctumcd. 

The  peraoD.  to  whom  a  eommixsiOD  i!i  dlivotcd,  or  before  whofd 
n  deiKisition  is  taken.  unleoB  otherwise  expressly  directed  in  the 
cominission.  or  In  the  order  for  takintc  the  depOHitions,  niiut 
esecHte  the  eommlssion,  or  the  order  oa  follinrs: 

1.  He  must  publicly  administer,  to  eaeh  witness  examinevl.  an 
oath  or  afflnnation  to  testify  the  truth,  the  whole  truth,  aiiri 
nothiuK  hnt  the  truth,  as  to  the  matters  respecting  which  the 
witness  ia  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writiniE. 
or  cause  it  to  he  reduced  to  writinR.  by  n  disintereated  pcmm 
After  it  has  been  enretuHy  read,  to  or  by  the  witueaa,  it  most  bi- 
subseribed  by  the  witness. 

3.  If  an  exhibit  ia  p'rodiieed  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not  sor- 
render  It.  ft  copy  thereof,  must  be  annexed  to  the  depoAitkin  tu 
whieh  it  relates,  subscrthed  by  the  witness  proving  it,  and  nnni- 
bered  or  othenvise  identifled.  in  writinR  thereupon,  by  the  crnn- 
mlssEoner  or  other  person  taking  tlie  deposition,  jrho  must  sub- 
seribe  his  name  thereto. 

4.  The  eommlRsioner.  or  Jlerson  taking  the  deposition,  must  »nh- 
Bcrlhe  his  name  to  each  half  sheet  of  the  deposition,  and  he  nin^t 
annex  all  the  depositions  ond  exhibita  to  the  eoramisaion.  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  ih- 
i-ertlficBte  s|ieelBed  In  the  next  sp<'tioo:  and  he  must  close  them 
up  under  hia  seal,  and  address  the  packet  to  the  clerk  of  tb» 
court,  at  his  ofilcinl  residence. 

a.  If  there  Is  a  direction,  on  the  commisaion,  or  In  the  ord^r  td 
return  the  name  through  the  post  office,  he  must  immedialelv 
deposit  the  pscket.  so  addressed.  Id  the  post  office,  and   pay  the 

n.  If  there  is  a  direction  on  the  eomniiasion,  or  in  the  order.  t'< 
return  the  same  by  an  (igent  of  the  party,  nt  whose  instnot-e  if 
M'as  issued  or  granted,  the  packet  so  addressed  must  be  delivereil 


A  copy  of  this  and  of  the  nest  section  must  be  annexed  to   e 
commiasion,    or    order   to    take    depositions,    authorized    by 


[310.  Crrtlllcatv    of  rxecntlon. 

The  commissioner  or  other  i>erson.  before  whom   one  or   mnr» 
depositions  are  taken,  must  subscribe,  and  aonez  to  each  deposi- 
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I do  certify  that the  wit- 

aeea,   perauiialtF   appeared   before   me   on   the    day   of 

at    o'clock  in  the    noon,   at   the 

In  the  Htate  (or  territory)  of ,  and  after 

being  STTorn  (or  ntfinned,  ns  the  case  may  be),  to  Testify  the 
trntii,  (he  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  eoDtaln#d  in  the  foregoing  depoaitiou.  and  dtd, 
in  my  presence,  subscribe  the  sanae,  and  indonie  the  ex  hi  bit  h 
annexed  thereto.  And  I  fnrther  certify  that  I  have  aubacritied 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  fnrther  certify  that appeared  in  behalf 

of   the    nnd   that    appeare«l 

in  the  behalf  of  the 

C.  O.  P.,  I  S02;  L.  ISBt,  ch.  410,  |  1868. 

1211.  CertlUcat*,  k  ■nBelent  retnrB. 

The  certificate  specified  in  the  last  section.  Is  a  anfflcient  return 
to  a  commission. 

0.  C.  P.,  1  003:  I-  1882,  ch.  410.  |  UGS. 

I  Z12.  'Wben  deposition  mar  >■•  aupprcaacA. 
Where  it  appears,  by  affidavit  that  a  deposition  has  been 
improperly  or  irreBularly  taken  or  returned;  or  that  the  personal 
attendance  cf  the  witness,  upon  the  trial,  could  Lbtc  been  pro- 
cored,  ivitb  due  dllinence,  by  a  subpuisiia,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
rcaL-bioK,  ronduct.  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceediuKs;  an  order  for  the  suppression  of  the 
deposition,  may  be  macie  by  the  court,  upon  the  application  of 
the  i>arty  aggrieved,  upon  notice  to  the  adverse  patty. 

C.  c.  p.,  ifiia. 

1213.  Deiioiiltlon,  et  cetera,  evltleiice. 

A  depositioB.  taken  and  returned  nq  prescribed  in  this  article, 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  se^'tion,  be 
read  in  evidence  by  either  party.  It  has  the  aatne  eSect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have:  and  an 
objection  to  the  competency  or  credibility  of  the  wituens,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
him,  or  of  an  answer  given  by  him,  may  be  made,  ns  it  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon   the  deposition. 

CO.  P.,  1611. 

I  214.  Powrr  of  ooMml •■loners. 

Where  the  comniis)>lon  is  executed  within  the  dtate.  the  com- 
mlssioner.  or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  Issue  a  subpoena,  to  swear  a  witnew.  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  pending  before  him. 

CO.  P..  I  MOT.  ^^^ 
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MUNICIPAL  COURT  ACT. 
|aiB<  Receipt  ef  clerk)  FctvvB  •!  eom^UBlBa  by. 

Th^  cl^rk  of  the  court  in  the  district  in  which  the  urtioii  ia 
pending,  must  on  receiviDK  the  package,  oontaining  the  Mxtunia- 
bIod,  traoatnltted  to  him  by  mail  or  othernise,  open  and  lUe  it, 
indorHins  thereupon  the  date  of  hiti  eo  doing.  It  miut  t^tnais  «a 
file  with  him,  UDtil  the  trial;  but  either  partr  ia  entitled  to  iam«ct 
it  on  file, 
c.  c.  P.,|3Me. 

laie.  DepoaltloB  to  take  teatlBBBr'  eoaflltleaallr. 

Either  party  to  an  action  pending  in  the  maoidpHl  court  maj 
apply  in  the  district  in  which  the  action  ia  pending,  for  an  otder 
to  have  the  teBtimon)'  ol  any  witness  who  is  about  to  detwrt 
from  the  city  of  New  Tork,  and  wiil  probably  continue  abaient- 
whpH  thp  testimony  is  reqnired.  or  is  bo  nick  or  infirm  aa  to  afford 
reasonable  ground  to  believe  tliat  lie  will  not  be  able  to  attend 
the  trial;  or  that  any  other  apedal  circumstanceB  exist  which 
render  it  proper  that  he  be  examined  bh  prescribed  in  thia  article. 
taken  conditionally  to  be  used  on  the  trial  of  BUch  action,  anbject 
to  the  provisions  of  this  article. 
L.  IStS,  ch.  410.  1 13t». 

1317.  AUdavIt  o>  applloatloat  reaaireaicata  of. 

The  party  deairinx  to  take  a  deposition,  as  prencribed  in  tbe 
laBt  section,  must  present  to  the  court  In  the  district  in  which  the 
action  is    pcndiuK.  an  aflldarit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  reaidenoe 
of  the  person  to  be  examined.  That  the  testimony  of  snch  perma 
Is  material  end  necessary  for  the  party  making  such  application 
or  for  the  proseciitinn  or  defense  of  snch  ac^on, 

2.  That  the  person  to  he  emmincd  Is  about  to  depart  from  the 
city  of  New  Yorh.  or  that  he  Is  ho  sick  or  Infirm  as  to  afford 
reasonable  ground  to  believe  that  he  wilt  not  be  able  to  attend 
the  trial,  or  that  any  other  specisl  circnmstances  exist  wbirfa 
render  It  proper  that  he  Rhould  be  examined,  as  prescribed  in  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  where  the 
penion  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity, 

S.  If  the  nnrty  sought  to  be  examined  Is  a  corporation,  the 
andnvlt  shsll  frtatc  the  name  of  the  officers  or  directors  thereof. 
or  any  of  them  whose  testlroony  is  necessBry  and  material,  or 
the  books  and  paperB  as  to  the  contents  of  which  an  examtnatioa 
or  inflpection  is  desired,  and  the  order  to  he  made  in  respein 
lher(>to.  nhati  direct  the  exam  Inst  ion  of  such  penotis  and  the 
production  of  snch  books  and  papers. 
C.  C.  P.,ISTZ. 

I  21H,  Dcpoaltlon  hf  coaaent. 

The  partlen  to  an  action  may  xtipniate  In  writing  thai  an  order 
specified  in  section  two  hundred  and  sixteen  of  this  act  may  he 
grnnted.  In  which  case  an  affidavit,  as  required  by  the  precedinf 
sections  shall  not  be  necessary.  But  this  section  does  not  apply 
fo  a  cttNP  where  the  person  to  be  examined  is  coafiued  in  s  prlaon 
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1 21ft.  OrAev  for  emBlaiitlon. 

The  court  to  whom  an  sflldavit  is  prpsented,  as  provide  In  Reis 
tion  two  hundred  and  seTenteen  of  thin  act,  maj,  tf  the  opposluK 
party  or  bie  rppresentatiTC  is  not  preBent.  require  that  a  reason- 
able notice  of  the  applicfktlon  be  given,  or  m&7  act  on  the  applica- 
tion Ht  the  time  of  Huch  presentation,  and  must  Rrant  an  order 
for  the  takiuK  of  the  deposition., if  satisGed  of  the  trntb  of  tbe 
■URtter  stated  in  the  affldsTit,  and  may  In  his  discretion  designate 
and  limit  the  pafticolar  matters  on  which  the  examination  is  to 
be  condncted.  The  order  may  require  that  tbe  einmlnHtlon  b« 
condncted  before  the  conrt.  at  the  time  flzed.  or  may  permit  such 
examinatlan  to  be  conducted  at  the  place  where  the  person  to  be 
examined  is  at  the  time  fixed  for  said  eiaminatioa.  Where  the 
deposition  ts  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  tbe  deposition  to  proceed  after 
haTfDir  l>«>en  sworn  before  bd  oncer  autboriwd  to  take  and  admin- 
later  oatfaa. 
o.  c.  P.,  I  ws. 

ISIO.  PaalahmeMt  for  dlaobeTlBK  orderi  -vrltaeBi  £««■, 

Witnesses  rees.  as  provided  )n  this  act,  for  attendance  upon,  a 
trial.  muM  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  other  person  required  to  attend.  If  tbe  party  or  persons 
so  served  fails  to  obey  the  order  his  attendance  may  b«  compelled, 
«Dd  he  may  be  punished  In  like  manner,  and  the  proceedings 
thereon  are  the  same,  as  i(  he  failed  to  obey  a  subpoena,  issned 
from  the  municipal  court, 
o.  o.  P.,  I  fit*. 

I  Ml.  SerTlce   of  mwtn. 

A  copy  of  the  order  and  of  the  affidavit  npon  which  it  was 
Kranted  must  be  served  at  least  two  days  before  tbe  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action.  In  like  manner  as  a  paper  in  tbe  action;  or  If  a  party  has 
not  appeared  In  tbe  action  they  mnst  be  served  upon  him  as 
directed  by  the  order.  « 

O.  C,  P.,  I871S. 

1 2331.  A4J«araiiacBt  at  examlunlloM. 

The  court  may  upon  good  cause  shown  adjonrn  the  time  for 
talcing  said  examination  within  tbe  limitations  and  provisions  of 
tbia  act  applying  to  adjournments. 
INow.] 

|22S.  Party    eonlIii«d  Ib   prlsoH. 

Where  tbe  party  or  other  parson  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  In  tbe  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  he  was  not  no  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  in  always  In  the  discretion  of  the 
court.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  tbe  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  such  regnlationa  and  restrictions  with  respect 
thereto  as  the  court  deems  proper. 

c.  0.  P.,  1 8TT.  


MUNICIPAL  CODET  ACT. 

(2S4.   RslcB  tor  entmlBfttlai 
tarnluK  depoaltloB)  retoiuil  of 

The  depositiou,  sbsU  be  in  the  fonn  of  (lucetloa  tnd  aiuwer. 
antl  when  completed  must  be  carefully  read  lo  and  Bobecribed  by 
the  person  eiamiaed:  and  within  three  daj-s  thereafter,  hdI^h 
HootiFr  Tequirod  br  the  order,  mnat  be  filed  in  the  office  of  tbi- 
plerk  of  llie  diatrict  in  whli-h  .the  action  i»  pending,  toppther  wi'ti 
the  Btipulntion  or  the  BffldaTJt  on  which  the  order  was  Kranted: 
and  proof  of  the  service  of  the  order  and  of  the  iiflldavit.  If 
upon  an  examiDBtion.  the  pemon  exiuuined  rcfuiiee  to  ansirer. 
thnt  fact  niuRl  lie  reported  to  the  conrt,  which  moat  detenninr 
n-hether   the  question   waa   relevant   and   the   witness   bound   to 


I22B.  DeponHloB  auiy  ke  rc«d  In  «Tldenee|  wli«B. 

The  depofitloti  may  l>e  read  in  evidence,  by  cither  party  at  thr 
trinl  of  the  action,  if  it  be  sntisfartorily  proved  that  the  witni-« 
U  dead  or  Is  unable  to  personally  attend  by  reason  of  hia  inaanlt)'. 
sickucHH  or  other  inRnnity,  or  that  he  in  confined  in  a  prison  ur 
jnil,  nr  that  be  has  been  and  in  absent  trom  the  city  of  Npw  YotIl 
ao  thai  bin  attendance  could  not,  with  reaeoualile  diligence  lie 
cotnpc?lletl   by   subpoena. 

C.  C.  p..  H  SHI.  882. 

1 22«.  Effect  of  depoaltloB. 

The  deposition,  so  read  In  evidence  has  the  name  effect,  and  n" 
nthcr,  ns  the  oral  testimony  of  the  witness  would  luve;  and  ai 
objection  to  the  competency  or  credibility  of  the  witnea«,  or  to 
the  relevancy  or  nnhstantial  competency  ci  a  (ineation  pat  to  him. 
or  of  an  answer  eiven  by  him.  may  be  made  as  it  the  witness 
WAN  then  personally  examined  and  without  being  noted  tipon  thr 

C.  C.  P.,  IMS. 

1ST4 
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MUNIOIl'AL  COURT  ACT. 

TITLE  VI. 
Trial;  trial  jurors. 


■.  Sno.  iHiw  at  Het  taA  Wvl;  judgment  t 
331.  Trial  by  111171  drtwIiK  tlw  Jurr, 
232.  Court  una;  illrnt  triif  by  Jury;  wbp 


138.  Ailjourummi 


343.  Sabwqumi  proc^dlUEg  rrgnUttd. 

I2SO.  !■■■«  at  fact  mad  la.TTt  Jadsmcnt  within  what  time 
«o  be  rcBdercd- 

Upon  the  isBue  of  fnrt  joinpd,  i(  a  jury  trial  I*  not  deraondcil. 
Bs  required  by  this  not,  the  court  miiit  henr  the  evidence,  and 
decide  all  queBtions  of  fact  and  law,  and  render  judgmeDt  accord- 
innly  within  fourteen  days  from  the  time  the  name  is  Biibmitted 
for  thftt  piirpoBe,  exeept  when  the  defendant  is  under  arreat,  and 
hna  irnf  irivotj  Hcenritj-  for  hiB  appearance;  in  such  case  the  eonrt 

'-' '   ' "-■  '-   after  the  clone  of  the  trial, 

,.^  .^  ».ren  bv  the  consent  of  parties 
I  iHRnes  of  law  Khali  be  heard  and  decided 
ft  jury, 

t231.  Trial  by  Jnrrt   drawlBR  the  Jarr- 

At  any  time  when  nn  isnne  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jnry,  and  nnlean  so  demanded  at  the  joinins  of 
'  ■■,  a  jnrv  trial  is  waived.  The  party  demandinit  a  trial  by 
,.,. ,  shall  forthwith  pay  to  the  clerk,  the  snm  of  four  dollars  and 
fifty  eents.  In  default  of  whic-h  payment  the  court  shall  proeeeil 
T  no  demand  for  trial  by  jury  had  been  made.  When  a  jnry 
is  demanded,  the  trial  of  the  cane  may  be  adjourned  within 
limitations  provided  in  thia  aef.  until  the  time  fixed  for  the 
m  of  tlie  jury.  The  elerk  in  each  action  or  special  proceedinK, 
...  .rhich  a  jury  trial  fa  to  be  had,  must  pnb]icly>  draw  twelve 
peraonfl  from  the  nndrawn  jury  Ikis,  and  deliver  the  list  thereof 
to  a  marshal,  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose, with  a  written  or  printed  notice,  directed  to  each  peraon 
named  ia  tlie  list,  reqiiirins  him  to  attend  as  directed  ns  a  jnror, 
at  a  time  Kpecifieii  therein,  ont  of  whicii  numlier  six  of  the  percniiH 
attending  shall  be  drawn  to  try  the  cause,  provided  that  number 
appear. 
O.  r.  P..  I  2»on;  L.  1882.  cb.  410,  {  1ST2. 

1382.  Caart  n«.r  direct  trial  br  Jnryt  when. 

When  an  Issue  of  fact  has  been  joined  in  nn  action  or  special 
proeeedinR.  and  a  trial  by  jury  has  not  [>een  demanded,  the  court 
may,  in  its  discretion,  at  any  staee  of  the  action  or  proceeiiiuc 
direct  that  a  trial  thereof  he  had  by  jury,  and  a  trial  by  jury 
ehalt  thereupon  be  had  in  the  same  manner  as  though  either  of 
187S 
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tbe  parlieH  had  <lPBiand(^  it,  aai\  the  (Hinrt  nball  rpqnirp  thr  f**« 
for  the  jurors  and  for  Bunimoninic  them,  to  be  paid  by  pUintif 
and  taxed  aa  part  of  the  eosts.  If  after  a  trial  shall  hare  be*n 
tiad  before  the  court,  without  a  jury,  the  judge  ahaU.  nitbia 
fourteen  da}'s  after  the  submission  of  the  case  or  prooeFdinic 
certify  that  the  evideuoe  is  of  such  a  coaflicting  nature  that  hr 
has  beon  unable  to  detennine  the  ixitne  of  fact,  and  that  he  deeiu 
It  proper  that  the  aauie  should  be  tried  by  jury,  he  may.  by  order 
set  the  same  dowa  for  trial  by  a  jury  for  a  day  not  more  tlun 
eight  days  from  the  time  of  the  uiakinc  of  the  order,  and  thete- 
iipon  the  action  or  proceeding  shall  be  contiaued  in  coort,  and 
tried  by  jury  as  hereinbefore  provided  In  the  ease  where  ■  trial 
by  jury  is  ordered  by  the  court  before  the  trial 
L.  1882,  Ph.  410,  I  1813. 

1283.  TrlAl  JarorBt  Hat  otto  be  t*rnlali««  cleric  •!«•«» 
d  lot  r  let. 

A  lixt  of  trial  jurors  for  each  district  of  the  mnnicipal  oourt  of 
the  eity  of  Neiv  York,  must  tie  selected  by  the  oommiatiioner  vf 
jurors  or  other  officer  whose  duty  it  Is  by  law  to  select  jtirora  ia 
each  of  the  counties  included  within  New  York  eity.  find  nin^ 
be  Relected  for  each  of  said  districta  by  said  oflirer  in  nbo** 
county  the  said  district  is  situated,  and  tnnst  conBiBt  of  tw 
bnndred  jurors  for  each  district.  Each  juror  so  selected  shjiil  be 
exempt  from  jury  duty  in  every  other  court.  A  person  shall  not 
be  placed  upon  such  a  list  who  dies  not  reside,  or  havo  ■  plac* 
where  he  repnlarly  traniiacts  his  bnsiness  In  person,  within  the 
district  for  which  he  is  selected.  The  said  commissioner  of  Jtipots 
or  other  officer  shall  on  or  before  the  first  Monday  in  Soptemher 
in  each  and  every  year,  fumixh  the  clerk  of  the  court  in 
each  of  the  districts  of  said  court  within  the  connty  for  wfaieh 
said  commissioner  or  other  officer  acts,  with  a  Hst  of  the  names. 
residence  and  oceupatiou,  of  the  persona  liable  to  do  jury  duty, 
and  who  are  borne  upon  said  list.  The  clerk  of  the  court  who 
shall  receive  such  jury  list,  must  write  on  a  slip  of  paper  ihe 
name  of  each  of  the  nenons  so  furnished,  and  place  the  aame  in 
ti  box,  to  be  railed  the  undrawn  Jury  box.  The  judf^  pnwdiac 
in  eaeh  district  of  said  court  may  impose  a  fine  of  twenty-Bre 
dollarB  upon  each  person  duly  drawn  and  notified  to  attend  ibe 
court  as  a  trial  juror,  who  fails  to  attend  as  required  by  the 
notice.  The  clerk  of  the  court  miist.  within  ten  days  thereafter. 
tranauiit  to  the  commissioner  of  jnrora  or  other  officer,  a  cvrtifi- 
cnte  showing  that  the  fine  has  been  so  imposed,  and  statinic  bow 
the  notice  to  attend  waa  served  upon  the  delinquent,  in,  order 
that  the  same  proceedini^  may  be  had.  as  in  the  case  of  a  delin- 
quent  jiirnr  in  a  court  of  record.  A  clerk  who  violaten  (his 
se<'tinn  forfeits  one  buudred  and  fifty  dollars  for  each  offence. 

1334.  Jarr  of  twelvei  wbea. 

In  an  action  where  the  damages,  or  the  vslue  of  the  chattels  a* 
claimed  in  the  complaint,  exceed  one  hundred  dollan.  if  at  the 
time  of  joinine  an  ikbuc  of  fact  the  defendant  demand  a  trial  by 
a  jury  of  twelve  men,  the  court  shall  order  s  jury  of  twelre  to 
be  summoneil  to  try  the  issues.  In  such  ease  the  clerk  shall  draw 
the  names  of  iwenly-rour  persons  who  Rhnll  he  aummoned  ia 
the  same  manner  us  in  other  esses  required  bj  law,  and  twelre 
1ST« 
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of  sufh  Dunibor  shall  In-  drawD  to  trj;  the  ranBC.  The  Jury  fee 
to  be  (lepoBJteil  in  niich  cases,  iball  be  nine  dollsTB. 

L.  1883,  cfa.  410,  I  1ST3. 

I  MR.  Hv-w  Jury    BOBi^oned)  aotl«e. 

The  Dffloer  or  thi>  person  deputed,  an  provided  In  aeetioD  two 
hnndred  and  sixteen  of  thin  act,  niuet  thereupon  immediately 
xunimon  each  person  named  in  the  list,  by  elvlng  him  the  sum  of 
twenty-five  eents  aud  the  notire  mentioned  in  the  last  aection 
hut  one,  perNonally,  or  by  leaving  it  at  his  place  of  residence  or 
buHineM^,  witti  some  pemon  of  suitnble  a^e  and  discretion,  and 
mnst  return  the  list  to  the  court,  at  its  opening,  on  the  day  for 
which  the  jury  was  drawn,  apec'fyiiif;  the  persons  summoned, 
and  the  manner  in  which  each  was  notified. 

L.  18S2,  cb.  410.  I  13T1. 

|2a«.  TaI»BeB. 

If  ft  suMcient  number  of  competent  and  indifferent  jnrors  do 
not  attend,  the  court  must  direct  to  be  summoned  from  the 
Tirinity.  suRlrient  tn  complete  the  jury,  by  a  marshal  or  a  person 
depnteid  for  that  purpose. 

1 23T,   BallotH    at  JnFOrs  aiiiii^oned   bot   not  drawn. 

The  ballotH  containinR  the  names  of  the  jurors  summoned  and 
not  drawn,  most  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  tu  be  drawn  as  in  the  first  instance.  The  bsllota  cuntainine 
the  names  of  the  jurors  who  seryed.  mnst  be  placed  in  a  boi  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  whole 
numtier  must  be  returned  to  the  undrawn  jury  box,  as  in  the 
Grst  instance. 


1338.  Adjonmnenta  atler  retarn  of  inry. 

No  adjournments  can  he  granted  after  the  return  of  the  jury 
unless  the  party  requirinit  the  same  in  addition  to  the  other  con- 
ditions imposed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be,  hnt  no 
jury  fee  or  sum  fnr  summonintc  of  jurors  may  be  included  as  part 
of  the  costs  in  the  judgment,  otber  than  the  sum  oriBinally  paid. 
L.  1882,  cti.  410,  I  IST8. 

IZSC.  Verdict)   reaalBlten. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
jury  must  l>e  general  for  the  plaintitT  tor  a  specific  sum,  or  for 
the  defendant,  or  where  there  is  a  counterclaim  or  set'ofF  proved 
for  the  defendant  in  a  specified  sum.  hut  where  there  are  several 
plaintlffa  or  defendnnts.  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  i>rovisionfl  of  this  act, 
and  the  Judt.'nient  must  be  entered  thereon  immediately  after  the 
rendering  of  the  verdict. 

L.    1S82,  oh.  410,  )  1190. 

I  240.  Condaet  ot  trlnl. 

On  the  trial  of  all  causes  in  the  mimicipnl  court,  the  mode  of 

conducting  the  trial,  the  rules  of  evidence,  the  examination  and 

1877 
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the  Hwpariug  i>r  the  jury,  shall  be  the  same  as  prevail  in  courts 
ot  rei'iiJ-ii 

New.    B^cL.  I8S2,rli."  410,  11381. 

IMl.  SabnlBuloD  at  a  eantravcrar  npon   tmeta  adialtted. 

When  nn  nclion  or  Humniary  proeeedinK  has  been  (Kiniiui^uctil 
accnrding  to  the  iiruvisions  of  this  act.  upon  its  bein^  ivaclied 
fnr  trial,  the  parties,  l>eiiiE  of  full  age,  may  agree  iipuu  a  siaie- 
nielit  of  the  fjclii  uiKin  which  the  cuiitrovergy  deijends  nnti  may 
present  a  written  subniissioD  thereof  to  the  rourt-  Such  stDti^ 
iiieDt  must  lie  acmmimnied  with  the  nOdavif  of  oue  or  aunr  i.f 
t'le  parties  to  the  effect  thnt  the  eiiutroversy  is  real  and  that 
tile  BiibmiRsioD  i»  made  in  Rood  faith,  for  thu  purpose  of  dclei- 
p'!  nil  If!  the  ritthts  of  the  parties. 

C.  O.  r..  I  12TB. 

1 242.  PKper*  lo  be  flied. 

8iicb  stateDieat,  KubmisRion  and  allldavit  ninRt  be  filed  in  the 
elHr.e  of  tbe  (Jerk  of  the  I'ourt  in  the  district  in  whieh  the  nrtiou 
wan  commeui-ed.  The  flinfc  is  n  preNeutatioii  of  tbe  BUbmiaHion. 
and  each  provision  of  this  net  relatiuK  to  an  actiou  or  Hiimmar;' 
IJi^ceediiig,  or  the  eo«*M  therein,  applies  to  the  subaenuent  pru- 
ceediugs  exeept  as  otherwise  prescribed  \a  the  nest  section, 

C.c.  P.,|1280. 

1 34a.  aabiirqnvat  prooeedlnsa  recalated. 
An  order  of  arrest,  xrarrsnt  of  altaehment,  writ  of  replevin  or 
eTi'Cution  againnt  the  person,  cannot  be  tcrnDted  in  Hiieh  an  notion. 
The  action  mnxt  lie  fri<'d  by  the  etmrt  upon  the  statement  nlone 
niul  till'  statement,  submission,  affidavit  and  the  jndj^ent  ren- 
dered, and  any  order  or  papers  iiecessarilj'  afTecting  the  jud^rmeut 
eiinstitute  the  jndimient  record.  If  the  statement  of  facts  in  not 
R'lfncient  to  eniilde  the  court  to  render  judgment,  an  order  mnat 
be  made  di»nMssing  the  snhmtsaion  without  costs  to  either  twrt.T. 
unlets  the  court  permit  the  parties,  or,  in  a  proper  esse,  their 
represents  tire,  to  tile  nn  additional  statement,  which  it  mny  do 
in  Its  discretion,  witbotit  prejudice  to  tbe  original  statement. 

C.  C.  p.,  1 1281. 
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TITI.E  VII. 
Judgment  aod  exttcutlons. 

£.'  EieQutloim! 

ARTICLE!  FIRST. 

Judgmcntt. 


fZ4H.  Non-imllt  wban  •■(horlmed. 

JndemeDt  thnt  thp  action  be  (UsmlEap<l  witb  roxts,  without 
pr<>Jiiiiira  to  a  dpw  action.  «hnll  Ik>  rendered  Id  the  following  cbhch: 

1.  Wbere  the  plaintiff  Toluntaril;  discontiuueit  the  nctiou  before 
tt  Is  finallj  Rubmitted. 

2.  fl'beli  he  fnila  to  appear  at  the  time  apecifi^  in  the  sunimons 
or  iitton  iidjoumment. 

3.  When  it  is  objected  at  the  triaL  and  appeara  by  the  evidence 
thnt  the  eonrt  baa  not  jurixUi'-tion,  but  if  the  objection  be  taken 
Htid  nverruled,  it  in  eanse  onl.v  of  reversal  ou  appeal,  and  does 
not  otherwise  invalidate  the  juilpraent;  If  not  tnken  at  the  trial  it 
is  waived,  and  the  eonrt  will  be  deemed  to  have  jurisdiction. 

4.  ^Vhere  the  plaintiff  does  not  prove  his  cnuae  ot  action. 
L.  1R82,  rh.  *10,  1 13K1. 

|24S.  Jadsment  tt-  dlBiBlBlal  on  nvrltH)  when. 
■Tudgiuent  that  the  action  be  dismisaed  on  the  meriix  with  copts 
may  be  rendered  in  the  following  cafes; 

1.  Whefft.  at  the  close  of  the  whole  ease,  the  court  is  of  the 
opinion  that  the  plaintiff  la  not  entilled  to  recover  as  a  matter 

2.  Where  the  rourt  suBtains  n  demurrer,  and  no  leave  to  plead 
over  ie  granted,  ai  provided  in  this  act. 

[New,] 

1 250.  Jndmaeat   vrhn    aiiBi    HOvFdn   JaFladletlon. 

Where  the  amount  found  due  to  either  party  eiceeda  the  sum 
for  which  the  court  la  anthorixed  to  enter  judgment  aneh  party 
mar   remit   the   excess   and   judgment   may   be   entered   for  the 


I  SSI.  Joda;aie«t  ivliere  dvle>d»t  liable  to  arremt. 

When  a  Judftnient  is  rendered  in  a  case  where  the  defendant  ia 
subject  to  arrest  and  ImpiisoDment  thereon,  it  must  be  so  stated 
in  the  judiniient  and  entered  in  the  docket.  The  clerk  ot  the 
court  in  the  dintrlet  In  which  such  a  jndBment  is  entered,  must 
in  Bny  tranitcrlpt  iasned  by  him.  as  prescribed  in  this  act,  insert 
the  words  "  defendatit  liable  to  execution  against  his  per*oa " 
18TO 
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and  a  llhp  note  muHt  also  be  made  in  the  docket  of  a  judKD>CT>t 
by  a  county  clerk,  where  Buch  a  transcript  is  filed  with  such  clerk- 

I  a6X.   Court  mmr  AlrKut  Terdloti  i*ke>. 

On  the  trial  of  an  iaaue  of  faet,  hefarc  the  coart  and  a  jnry. 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
Terdict  as  follows:' 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  Id  favor  of  the  defendant,  respondeat,  tenaDt,  under-tenant, 
aaslgnee,   receiver,  equatter  or  perdnn  holding  over. 

3.  Where  the  damaEea  are  liqaidated,  in  favor  of  the  pl&lntiff. 
for  a  Bpecified  sum. 

4.  Where  the  defendant  has  interposiHl  a  counterclaim,  and  the 
damagCH  are  liquidated,  io  favor  of  the  defendant  for  a  ^>ecifled 

5.  Where  the  plaintiff  has  proved  his  caae.  but  the  dsmase*  are 
uncertain,  that  the  jury  render  a  verdlet  In  favor  of  the  plalatiS 
and  determine  the  amonnt. 

«.  Where  the  defendant  has  interposed  a  eonnterclaim  and 
proved  his  case,  and  the  damage*  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  tbe  amount. 

I  ass.  Court  dibt   opeB   defanlt. 

Tbe  court,  in  a  diHtrict  in  which  a  default  is  taken,  tn  an  action 
or  BUmmary  proceeding,  may  at  any  time,  upon  motion  made  upon 
HUch  notice  as  the  court  may  direct,  open  such  default,  and  set 
aside,  varate  or  modify  any  Judgment  or  final  order  entered 
thereon,  and  set  the  action  or  proceeding  down  for  pleadinc- 
hearlng  or  trial,  as  the  case  ma.v  require,  upon  such  terma  and 
condltiona  as  the  court  may  deem  proper. 

I.  1881,  eh.  «10, 1 13<n. 

1304.  Motlsn   to   act  aaUe   verdict   or   vaemte   or    aaacad 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  e  judgment  rendered  thereon,  or  to  Ttcate,  antend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  withont 
a  jury,  may  be  made  upon  the  exceptiona  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insuIDcient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law.  provided 
Raid  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  Judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposiDg 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  jodie 
who  presided  at  tbe  trial  may  make  an  order  setting  aside  Ibf 
verdict  or  amending,  modifying  or  vacating  the  judgment  and 
awardiuK  a  new  trial,  and  setting  the  cause  down  for  trial  tor  a 
time  to  be  specified  in  the  order,  as  tbe  case  may  require. 
L.  1S82,  Cb.  410,  I  13«T. 

I  aOS.  Hew  (rial)  frand  or  newly  dlaeavered  cTUcBec. 


MUNICIPAL  COURT  ACT. 
dence.  and  from  the  order  an  appeal  shall  lie  as  from  a  judgment 
[Ne«-.J 


I MIV.  CoBf  t  mtmr  Impoae  cosdltlona. 

The  conrt  may  award  soch  costs,  not  eiee^ln^  ten  dollars,  for 
opening  any  default,  or  Tacatlng,  amending,  modifying  or  setting 
aside  any  judgment  against  any  party  to  the  action  as  iu  its  dlo- 
cretion  shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ing any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
griye  an  nndertaklng  with  auffldent  sureties  to  the  effect  that 
such  defendant  will  not  sell,  assign,  or  transfer  any  of  hia  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  plaintiff  in  the 
collection  of  his  claim  or  demand,  it  the  plaintiS  aball  prevail  on 
the  trial  of  auch  action,  and  that  such  defendant  or  hia  sureties 
will  pay  the  amount  of  any 'judgment  recovered  against  auch 
defendant  in  aucb  action. 
L.  1881,  oh.  410, 1  iser. 

iSBT.  Appeal  froB  order. 

An  appeal  ahall  lie  (com  an  order  grantiug  or  denying  a  motion, 
made  as  provided  in  ttie  last  four  sections;  as  from  a  judgment; 
ezcent,  that  no  appeal  ahall  lie  In  the  first  instance  from  an  order 
opening  a  default  and  vacating  a  judgment  entered  thereon. 
[New.] 
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ARTICLE  SBCOKD. 

Exteulion. 


aT4.  Judfinatit  In  taror  of  wf  ("nwr- 
STS,  Armi  and  iile  oT  praivrtT  llnlml. 

2T7.  BeturD  ot  oxccntlan  iiul  utliracllDn  < 

I  MO.   lAn'd,  IDOS.]     How  tHved. 

An  execution  m«y  be  insued  on  a.  jnApnent  of  Hie  mnnlcipst 
oourt  nt  the  option  of  the  jiidKinent'  i-rpditor,  either  b;  the  coantr 
rierk  direrted  to  the  nheriff  as  prescribed  by  law.  after  the  filing 
of  a  traDHcript  of  jndRmenI,  as  provided  in  the  next  Heotion,  or 
by  the  clerk  of  the  munleinal  eoiirt  In-  the  dintTiet  io  whidi  the 
judmiient  n-ax  entered,  n-ithin  nix  yenra  thereafter,  direrted  to  ■ 
marshnl.  But  no  exe<-ntion  shal)  iHRue  out  of  the  mnDiHpai  eourt 
after  a  tranncript  hnn  been  iwiifedi  and  no  transeript  Rhall  he 
ixoueil  while  an  exeeiitwn  of  the  municipal  court  remainx  unre- 
tumed,  except  a  transcript  ahowing  that  a  judtcment  haa  be«>n 
vacated,  set  aside  or  modified.  The  prospectiTe  fees  of  the  rotinty 
clerk  and  sheriff  must  be  omitted  when  an  eiectition  ia  issued 
to  a  marshal. 
L.  1B8Z.  cb.  110,  I  1392:  U  1903,  ch.  144.    In  Hlpct  AprU  S.  1908. 

( 2fll.  Trnnaeplpt  hair  to  iHnei  }adCBaeat  of  BBprrBi* 
coart.   TThen  dcKrketed. 

The  clerk  of  the  court  in  the  district  In  which  a  judftmenfis 
rendered  mnst,  upon  the  application  of  the  party  in  whose  favf.r 
(he  indg:nient  wan  rendered,  dclirer  to  him  a  transcript  of  the 
jiidBinent,  except  as  provided  in  the  last  section.  The  county 
clerk  of  the  eonnty  in  which  the  JudRDient  was  rendered,  muat. 
upon  the  presentation  of  the  transcript  end  pas'ment  of  the  feci 
therefor,  indorse  thereupon  the  date  of  ita  receipt,  file  it  in  h's 
olllce,  and  docket  the  JudRment,  bb  of  the  time  of  the  receipt  of 
the  tmnKcript,  in  a  bonk  kept  by  hfm  for  that  pnrpose,  as  pre- 
Mcrihed  b.v  law,  and  if  the  jndcnient  l)e  one  which  is  rendered  for 
the  recovery  of  n  chattel  which  has  been  delivered  to  the  unsue- 
eessfui  party,  or  for  the  value  thereof,  must  also  enter  in  the 
docket  the  narticuliirs  of  the  Judpinent  as  stated  in  the  transcript. 
Thcm-efnrlh  the  judRment  is  deemed  a  judRnient  of  the  supreme 
court  and  may  lie  enforced  aecordin«ly.  But  nothinit  in  this  sec- 
tion shall  he  eonstmi'd  to  prevent  the  municipal  coart  from  vacat- 
inft.   setting   aside   or   modifying   the   judgment   as   faeretnbefot* 
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I  Ses.  TVItem    ■■.tlntactloa    of   inasnmt    presiiBied. 

A  finnt  ju<Jgnient  for  a  sum  of  Dioney,  or  directing  tbb  payment 
of  n  Hum  of  motif}',  heretofore  or  hercikfter  rcuilerod,  snd  dockotml 
111  thi-  offlce  of  n  county  clerk  as  prpfHrrihed  iu  thiH  article,  is  iire- 
Hiinied  to  be  paid  and  Rnlinficd  after  the  rxpiratioh  of  twenty 
yen™  from  the  time,  when  the  party  repoTcriiiK  it  was  fifHt 
entitled  to  a  mandnte  to  enforce  it.  Thin  presumption  is  eonelu- 
nive,  expopt  as  agaiiiHt  ■  pcmon  -B-ho,  n-lthin  twenty  years  from 
that  time,  makes  a  payment  or  neknowlpdeen  an  indebtedness  of 
BOlne  part  of  the  amonnt  repovered  by  the  Jndginent  or  deeree, 
or  bis  hpir  or  personal  repreaentntive.  or  a  person  whom  he  other- 
wise reproientR.  Snob  an  aeknonledicment  niuat  l>e  Id  writing, 
and  si^ed  by  the  person  to  be  charged  thereby, 
c.  c.  P..  tare, 

I  263.  Real  propertr  bouBA  (or  lea  reara  br  a  Jnd«nBFBt 
than  docketed. 

Except  BH  otherwise  specially  'prcseribed  by  law.  a  judtiment, 
hereinafter  rendered,  which  la  docketed  in  a  county  clerk's  office, 
BH  prescribed  in  this  article  where  it  is  for  the  sum  of  twenty- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  yesrs 
after  filing  .the  jndgment  roll,  and  no  longer,  tbe  real  property 
nnd  cbattels  real,  in  that  eojinty,  which  the  judgment  debtor  haa, 
nt  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years, 
C.  C.  P,,  1 1281. 


t  for  ft 

1   of   money   against   two   or   more   defendants,   alleged   to  lie 

jointly  indebted  npon  eontraet,  if  the  summons  Is  served  npon 
one  or  more,  btit  not  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  npon  wliom  it  is  serred 
unless  the  court  otherwise  directs:  and.  if  he  recovers  final  Jniig- 
ment,  it  may  be  taken  against  all  the  defendants  thus  jointly 
Indebted.  Such  a  judgment  is  conclusive  evidence  of  the  liability 
■If  each  defendant  upon  whom  the  summons  was  personally 
served  or  who  nnpeareil  in  the  action,  and  as  against  a  defenilant 
not  summoned,  ft  is  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  has  been  eHtablishcd, 
by  other  evidence, 
C.  C.  p.,  M  IBM,  1(KW;  L.  18S2.  rb.  410.  H  1™S,  iSSe. 

|20S.  ISx«Tntl(tB )  Indarsenent  tbereapon. 

An  execution  or  a  Iranscript  issued  U|)on  such  a  jndgment,  as 
prescribed  in  the  foregoing  section,  must  he  issued,  in  form, 
against  alt  the  detendantx;  and  the  clerk  of  tbe  court  in  the  dis- 
trict where  such  judgment  is  entered,  must  indorse  thereupon  tbe 
name  of  each  defendant  who  was  not  siimmoneil.  If  fhi'  eseeu- 
tion  be  issued  to  the  sheriff  upon  a  judgment  docketed  In  tbe 
office  of  the  county  clerk  there  nmst  he  indorsed  tbereup<)n  a 
direction  to  the  sheriff,  containing  the  name  of  each  detendaiit 
who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section, 
C.  C.  P..  i  1B31. 

1383  ,--  I 
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I  Me.   Row   collected. 

An  execution  asaiuitt  the  peraon,  isRiied  upon  a  jodRnMrnt.  M 
prescribed  in  section  2<>4  of  this  act,  shull  out  be  enforced  aKftinat 
the  person  o(  a  defeudaat,  whose  iiame  is  indorsed  thereupuD,  a* 
not  summoned,  ai  prescribed  in  tlie  foregoing  Hection,  An  exe- 
cution Hgainst  property,  issued  upon  such  a  judsment,  Hhall  nut 
be  ieried  upon  the  sote  property  of  a  defelidiiDt  not  sulnmoned: 
but  it  may  be  collected  out  of  personal  property,  owned  by  him. 
jointly  with  the  other  defendants,  who  were  anmmoned,  or  irith 
any  of  them;  and  out  of  the  real  and  personal  propertr  of  the 
latter,  or  any  of  them. 

C.  C.  p.,  1  IBM, 

laer.  JndttBieiit  how  docketed)  effect  of  doekctlKjc. 

Where  a  judgment  has  been  taken,  aa  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act.  the  clerk  of  the  court  in 
the  district  In  which  the  Judgmeut  Is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  ■  transcript  is  filed, 
as  provided  in  this  act,  mniit  wVite  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  indfrment  does 
not,  by  virtue  of  its  betnn  docketed,  bind  any  real  property,  or 
chnttel  real,  owned  by  euch  a  defendant.  Bnt  this  seetian  does 
not  affoet  the  plaintiff's  rlRht  of  bcHod,  to  charge  the  jndgmenl 
upon  any  real  property. 

I  vut.  Artlo»  asalBat  JofB*  debtors. 

After  the  recovery  of  a  jndtnnent  againat  joint  debtoni,  an  pre- 
scribed in  section  two  hundred  and  nixty-foar  of  this  art.  an 
action  may  be  maintained  by  the  judgment  creditor,  agalnat  one 
or  more  of  the  defendants  who  were  not  snininoned  in  the  original 
action,  to  procure  a  judftment  cbargInK  hia  or  their  property  with 
the  Bum  remaining  unpaid  npon  the  original  jndgment. 

1 2ttft.  Docketing  JndKnent   In    ■■tollivr    eoB>tT> 

The  county  clerk  with  whom  a  transcript  is  filed,  as  preactiberi 
in  tfaia  art.  must  furnish  to  any  person  applying  tberefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  tranacripta  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  couniy 
clerk  to  whom  such  a  transcript  is  presented,  mniit,  npon  pay- 
ment of  the  fees  therefor,  iromedialely  file  it,  iind  docket  the 
judgment  in  (he  appropriate  docket-book  kept  In  hla  ofltce,  in  like 
manner  as  the  judgment  wus  docketed  by  the  first  oiiunty  ckrk. 
The  judgment,  when  docketed,  as  prescribed  in  this  section,  hai 
the  like  effect,  wilh  respect  to  the  enforcement  thereof,  or  any 
proceedings  Ihereundor,  or  by  rlrtue  thereof,  in  the  county  where 
it  was  so  dm'keled,  a»  it  has  In  the  cnnnty  in  which  it  was  tinck- 
eled  uiHiii  the  transcript  from  the  municipal  conrt. 
L.  1883,  cb.  110,  I  IMT. 


ies.  in  any  dlRlrirt  of  the  municipal  eiiurt,  a 
■cif  shiill  be  fib'd  with  the  county  clerk  in  the 
such  district  of  the  municipal  court  is  Ritn&ted. 
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and  from  the  filing  of  such  traoscript  such  judgueiit  sball  b« 
deemed  to  be  a  judgineat  of  the  supreme  tourt  and  shall  be 
entorced  in  the  same  manner  as  other  judgmenta  of  that  court. 
And  no  execution  on  such  judgiopnt  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  such  executions  mast  be  made 
returnable  to  the  county  clerk. 

L.  iaS2.  ch.  410.  I  1308. 

1271.  Bvccniloni  reqalnltca. 

The  e:;ecnlion,  when  issned  out  of  tbe  municipal  coart,  mtut 
be  directed  to  a  marBhal,  subscribed  by  the  clerk  of  the  court.  Sn 
the  district  In  nbicb  the  judgment  nns  rendered,  or  by  hia  suc- 
cessor iu  office,  and  must  bear  date  of  the  day  of  Its  delivery  to 
the  olDcer  to  be  executed.  IX  must  Intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  ivbere,  and 
the  time  when  rendered,  and  the  amount  of  the  judgment,  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  aubstautially  as  follon-s: 

1.  If  It  be  a  cnse  nhere  the  defendant  cannot  he  arrested, 
it  must  direct  the  ofHcer  to  collect  the  amount  of  the  judgment, 
or  the  amount  doe  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  cnse  where  the  defendant  may  be  arrested.  In 
addition  to  the  foregoing,  it  may  direct  the  ofEcer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  end  com- 
mit him  to  the  jnil  of  the  county  wherein  the  district  in  which 
the  Judraient  was  entered  is  situate,  until  he  pay  the  judgment 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cnscH,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  had  executed  the  same.  In  twenty  days  from  the 
lime  of  bis  receipt  thereof,  to  the  court  from  which  the  execution 

L.  1S8S,  cb.  410, 1  ia»e. 

I2T2.  Arr^at. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  oC  sufficient  personal  property,  if  there  be  not  sufficient 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  the 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may,  without  further  delay,  arrest  the  defendant;  when 
arrested,  the  defendant  must  be  conveyed  to  the  common  Jail  of 
the  county,  wherein  the  district  where  the  judgment  Is  entered  is 
situate,  and  there  kept  in  custody  until  the  execution,  with  costs, 
be  paid,  or  be  diachnrged  by  due  course  of  law. 

L.  issa.  ch.  410,  )  1401. 

I ST3.  RcDcvrnl  of  eTecntlon. 

An  execution  mny,  at  the  request  of  the  judgment  creditor,  hi 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"renewal"  being  written  thereon,  with  the  date  thereon,  sub- 
Bcribed  by  the  clerk  of  the  court  or  his  assistant;  such  renowal 
has  the  same  effect  es  an  original  issue,  nnd  may  be  repeated  as 
often  ni  mny  be  necessary.  If  an  execution  be  returned  unsatis- 
fied, others  may  be  issued  on  the  like  retiaest  from  time  to  time 
nntll  the  judgment  be  satisfied. 

L.  1882.  cb.  410,  (  1402. 

^«w  .Coo.'lc 


MUNICIPAL  COURT  ACT. 

tST4.  JnUKVCnt    In    ta-vor    of   tfbbc    rKraers. 

In  an  action,  broiight  in  the  mnnlcipal  conrt,  by  a  jaarnejmaiL 
laborer,  or  other  employee  ivhose  emplojmeDt  answered  to  tb« 
KeDeral  deseription  of  wage  earner,  for  serriccB  rendered  or  wagM 
earned  in  such  eapaclt^,  if  the  plaintiff  recoven  a  Jadgmeot  for 
a  Bum  not  exceediOK  Btty  dollars,  exclusive  of  costs,  and  the 
actioa  sball  have  been  brought  within  one  month  after  tbe  rauw 
of  Bftion  accrued,  no  property  of  the  defendant  is  eiempt  from 
levy  and  sale  by  Virtue  of  an  execution  against  property,  uraed 
thereupon;  and,  ifsueh  an  execution  is  tetnrced  wholly  or  partly 
unaatisfied,  the  clerk  must,  upon  the  application  of  the  plnhitur. 
issue  an  execution  ngainst  the  peraon  Of  the  defecdant  for  tbe 
aum  remsining  uncollected,  if  the  indorsement  retioired  by  tliii 
act  to  the  effect  that  defendant  was  liable  to  arrest  was   coid- 

Clied  with.  A  defendant  arrested  by  virtue  of  an  exeontion  so 
isued  against  his  person,  must  be  actually  conHned  in  th?  Jail. 
and  is  not  entitled  to  the  liberties  thereof;  but  he  most  be  dis- 
charged after  having  been  so  conRned  (or  fifteen  days.  Afn^ 
bis  discbarge  another  execution  against  his  person  cannot  be 
Issned  upon  the  judgment,  but  the  Judgment  creditor  may  enforce 
the  ind"raent  acainat  property  as  if  the  execution,  Ctmu  whirl) 
the  Judgment  debtor  is  discharged,  has  been  letamed,  without  his 
being  taken. 

L.  1»S3,  ch,  «10.  f  IMS. 

i  27S.  Arreat  and  rale  of  propcPtr  llBklted. 

A  defendant  cannot  be  arrested  nor  bis  property  sold  on  execa- 
tion  after  twenty  days  from  its  issue  or  renewal,   but  pcopeny 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 
L.  18S2,  eb.  410,  i  IMS. 

laro.  Harataali  when  liable  to  eaeeatloBi  o>-c<Itar. 

.    A  marshal  is  liable  to  a  party  in  whoae  favor  an  executSon  ia 
issued  to  him  for  the  amount  thereof  in  the  following  caaes: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  makitiE 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  bim. 

2,  Where  he  willfully  or  carelessly  onilts  to  levy  on  property 
of  Ibe  defendant,  or  If  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  bim  within  the  twenty  days,  or  having  arrested  tfc* 
defendant,  fails  to  commit  him  to  the  county  jail  wlthia  tlu 
twenty  days. 

,L.  1832.  ch,  410,  I  140T. 
I  27T.  Retarn  of  esecalloB  aad  ■atisfactliin  Of  jMJa^aa*. 

Whcnerer  an  execution  has  been  returned  satisfied  in  wfaide  v 
in  part,  where  a  transcript  of  the  Judgment  has  been  filed  in  the 
county  clerk's  offli'C,  a  certificate  thereon,  signed  by  tbe  detk 
of  the  court  in  which  the  judgment  was  renuered  may  be  filed 
in  the  office  of  the  clerk  of  the  county,  who  shall  Ihereopon  «iter 
R''lisfa<'tion  for  the  amount  so  sstisfied;  judgments  docketed  ia 
tbene  courts  may  be  satisfied  in  the  same  manner  &-  '  ' 
docketed  io  courts  of  record. 

L.  1882,  ch.  410,  f  1408. 

issa 
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MUKICIPAL  COURT  ACT, 
TITIB  yUL 


t.  Clerk!  uid  offlr«i 


am.  ass.  Dutlea  at  clerk. 

2§a.  To  oollHI  ud  ■cconi 

aafi!  Bntrle*.  bow  to  IH  n 

286.  iDdpi. 

aST.   To  b«  dellfrrpd  br  c) 


. __  . u  each  district: 

-.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certiQcate  . 
of  the  tniascript  of  the  docket  ot  jadsmeot,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the   records   and   other  books   appertaining   to   the 

4.  To   file   papers   delivered   to   him   for   that   purpose   in   any 

5.  To  attead  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  In  an  action,  in  the  presence  of  the  court  and 
under  its  directioD,  and  to  receive  the  verdict  of  tbc  jnry,  and 
JD  the  absence  of  the  Justice  to  adjnnm  cnuses  to  a  time  sereed 
upon  Iwtween  the  parties  or,  when  no  Jnstice  aj>pear8,  to  adjourn 
causes  to  the  nent  judicial  day. 

6.  To  authenticate  by  certificate  or  exemplification,  aa  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
PBDers  appertaining  thereto  und  filed  with  him. 

7.  To  eiercise  the  powers  and  perform  the  duties  conferred  and 
irnposed  npoQ  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  the  direction 
of  the  court. 

9.  [Am'd,  IMM.i  To  keep  his  office  open  for  the  transaction 
of  business,  every  jadicial  day,  from  nine  o'clock  in  the  fore- 
noon to  tour  o'clock  in  the  afternoon,  except  that  dnriug  the 
mouths  of  July  and  August  of  each  year  the  clerk's  ofllce  may, 
by  a  rule  established  by  the  board  of  Justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.Un,iih.410.ll4tB!L.H01,ak.  <a.   Id  (tract  If  ay  *,  im. 
I  ass.  To  collect  nMd  aecoant  (or  t*tt,  et  cetera. 
It  shell  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  includins  the  fees  allowed  by  law  in  summary 

SroceedingB  to  recover  lands,  and  to  account  for  and  pay  the  same 
ito  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each  and  every  month,  or  within  three  daya  thereafter,  which 
account  tthall  contain  the  title  of  each  case  and  the  smount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  shall  have  so  accnnnted  end  paid,  and  he  shall  per- 
form no  service  until  he  shall  have  received  the  legal  feea  therefor, 
L.  1S83,  cb.  410, 1  laa. 


MUNICIPAL  COURT -aOT. 

iaS4.  Docket  I  wkBt  to  coBtalB. 

The  clerk  of  the  court  in  each  district  mtist  ke*p  a  book,  denom- 
loated  a  docket,  in  which  must  be  entered  b;  him: 

1.  The  title  of  every  action  or  proceeding,  in  which  a  snm- 
moni  or  precept  ia  issued. 

2.  The  date  of  th^  summona  or  precept,  and  the  time  ot  it* 
returQ.  and  if  nit  order  of  arrest,  warrant  of  attachmetit  or  writ 
of  replevin  wan  issued  auch  facts  must  also  be  stated. 

3.  The  time  when  the  partiea,  or  either  of  them  appealed:  « 
minute  ot  their  pleadinKa,  if  In  writinic,  referrioK  to  tbem;  if  not 
In  writing  a  concise  statement  of  the  pleadings. 

4.  Ercr;  adjournment,  and  to  what  time. 

5.  When  a  trial  by  jnry  is  demanded,  the  demand  mnat  be 
stated,  and  b;  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

6.  The  nameB  of  the  jury  sworn. 

7.  The  vprdict  of  the  jury  and  when  recetved:  if  the  jury  dix- 
a^ree  and  are  discharfied,  thut  fact  muat  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  aod  the  costs  in  the 

9.  The  issuing  of  execution,  when  insued.  and  to  whom;  the 
renewals  thereof,  if  any,  and  when  made;  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  dork,  and 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  tie  county  clerk's 
oBli'e.  and  when  and  to  whom  given. 

11.  The  receipt  ot  a  notic-e  of  apnea!  ot  order  to  make  or 
amend  a  return,  Hinting  the  time  of  the  receipt  thereof,  and  the 
time  ot  filiuK  a  return  on  appeal. 

12.  Any  other  order  as  Ihe  court  may  direct. 
L.  IS82,  «b.  410,  I  IMe. 

I SSH.  Gntrleni  bow  to  be  made. 

The  several  particulars  Id  the  last  section  specified  must  be 
entered  under  tne  title  of  the  action  or  proceeding  to  which  they 
relate,  and  at  the  time  when  they  occur.  Such  entrien  in  the 
docket,  OF  a  tranfwript  thereof,  certified  by  the  clerk  or  his  sue 
cesitnr  in  office,  with  the  seal  of  the  court  thereon  tmprosaed.  arc 
evidence  to  prove  the  facts  as  stated  therein, 

L.  ISSa.  cb.  «0,  1 1410. 

laSO.  Index. 
The  clerk  mnst  keep  an  Index  to  hia  docket,  in  which  must  be 

enlered  the  names  of  the  parties  to  each  sammona  or  precept. 
with  a  reference  to  the  page  of  entry:  the  names  ot  the  parti«a 
reapecfively,  roust  be  entered  in  the  index  in  alphabetical  order. 

I  SS7.  To  be  delivered  by  cleric  1o  bl*  anooeasar. 

It  is  (he  duty  of  the  clerk  to  deliver  to  his  successor  In  office  his 
ofllcial  dockets  and  papers  on  file  In  his  olHce,  as  well  his  o-wa  a* 
those  of  his  predecessors  which  may  be  In  bis  castody,  ther«  to 
be  kept  as  public  records. 

I..  i8Sa.  oh.  «o.  I  uit. 
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MUNICIPAL  COURT  ACT. 

1 28B.  SneecRHOF  Bar  laaiie  execallon  on  formrp  nnaattii- 
flcd  doekct. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited, 
may  issue  execution  on  a  Judgmont  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  a^  though  be  was 
clerk  of  the  court  at  the  time  the  judgment  was  rendered. 


nana.  CertlBrd  copfeiit  prima  fade   CTldCDce. 

A  copy  of  a  paper  on  Ble  in  the  office  of  the  clerk,  certified  by 
him   or    his    asaistaut    as   such,    shall    be   prima    facie    evidence 
(hereof. 
L.  laaa,  ciu  410.  i  mi*. 
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MUNICIPAL  COUBT  ACT. 

ARTICLB  SBCOMD. 

Marahala. 


2M.  Bond  ID  be  hhiiIi 


SOa.  RpinoTal  ind  niup^i 


A  mamlial  of  the  city  of  New  York  rsnnot  appear  or  t 
liehalf  of  either  or  anj  party  in  ao  action  or  proceeding  ii 


1 2tM.  Bond  to  be  executed  by- 
No  marfllial  shall  be  permitted  to  ent^r  npon  tiie  dntiea  of  the 
offlre  until  be  Hhall  pieciite  a  bond,  witb  two  sufficient  sureties, 
who  shall  be  reaidonta  of  and  ahail  own  reai  estate  within  ttai' 
fity  of  New  York,  to  the  nmount  of  double  the  penBlt;  of  the 
bond,  to  the  dty  of  New  York,  in  the  penal  siim  of  two  thouHanil 
rtoUara,  jointly  and  severally  to  answer  the  city  of  New  York, 
and  any  partiea  that  may  complain  eonditioned  that  nach  marBfaal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
Nhal,  without  fraud,  deceit  or  oppresHioQ,  such  anretiea  to  justify 
in  double  the  amount  of  such  bond.  The  aaid  bond  shall  be  deliv- 
pred  to  the  city  rlerk  of  the  city  of  New  York,  who  shall  jiidKe 
of  and  determine  the  competency  of  the  sureties;  aud  abould  he 
approve  of  the  sanie.  he  shall  note  hia  approval  thereon,  and  shall 
eanse  sueh  bond'  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  be  shall  either 
approve  of  or  reject  such  bond  within  five  days  after  the  same 
shall  have  been  presented  to  him  for  that  purpose.  NothiDfc  in 
tliis  act  ahall  be  constrned  to  prevent  a.  aurety  company  author- 
ised by  law  to  act  as  surety. 
L.   1SS3.  cli.  410,  I  ITOO. 

I S9B.  ProBecntioB  of  bantl. 

Any  person  who  shall  bo  agjcrieved  by  any  official  misconduct 
on  the  part  of  aoy  marshal,  and  who  may  desire  to  prosecnte  his 
ofhcial  bond,  and  who  shall  have  first  obtained  Judgment  asainat 
such  marshal  for  official  misconduct,  may  move  before  a  jastice 
of  the  supreme  court  at  special  term,  in  the  judicial  department. 
wherein  the  boronch  for  which  such  marshal  shall  have  been 
appoiuted,  is  sitnated,  after  fcivinic  snch  marshal  and  his  enretiea 
eight  days  previons  notice  of  intention  so  to  do,  by  personal  ser- 
vice of  said  notice  on  them,  statine  when  such  motion  will  be 
made  and  of  the  papers  to  be  iii^cd  on  such  motion,  for  leare  to 

t3»0 


MUNICIPAL  COURT  ACT. 

§roae<^ate  Bnch  official  bond  ia  his  own  name,  and  each  leave 
ttatl  be  granted  upon  it  appearing  iiatisCactorilr  to  eaid  court: 

1.  That  a  judgment  has  been 'obtained  in  hia  (avor  BKainat 
sach  marshal  for  offlcEal  miscondnct,  gpecirying  tbe  time  when 
and  the  court  whereby  such  jodgment  waa  rendered,  aud  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  baa  been  filed  against 
Huch  marshal  in  tbe  office  of  the  clerk  of  the  county,  within  which 
the  borough  tor  which  said  marshal  shall  bave  been  appointed, 
la  altuate;  specifying  tbe  time  wben  such  transcript  was  filed 
and  execution  issued,  and  that  tbe  sheriff  of  that  county  bas 
returned  said  execution,  wholly  or  partly  unBatisfied,  after  baling 
demanded  payment  thereof  of  such  marKhal;  and  bis  neglect  or 
refusal  to  pay  the  same,  and  if  any  payments  bsTe  been  made 
on  aucb  eieculion,  specifying  the  amonnt  thereof,  but  where  anch 
marshal  shall  have  died  or  removed  from  tbe  city  of  New  Tork, 
a  demand  for  tbe  payment  of  tbe  amount  of  eucb  ezecntloD  shall 
not  be  necessary. 

3.  That  ancb  judgment  la  wholly  or  partly  unpaid,  specifying 
tbe  amount  uncollected  or  unpaid,  and  that  tbe  suretlea  or  anrety, 
have  or  has  been  serred,  with  tbe  notice  and  papers  hereinbefore 
mentioned. 

h.  1882,  lb.  410,  1 17M. 

i  280.  IB  wliB.t  court  boMd  mar  b«  proaeoated. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  In  tbe  municipal  court  of  the  city  of  New 
Tork,  or  in  the  city  court  of  the  city  of  New  York,  it  such  bor- 
ough be  witbio  the  county  of  New  York,  or  in  the  county  court 
of  the  cquuty  whcrclo  nuch  borough  is  situated,  if  in  any  otber 
county.  Either  of  said  coarta  shall  have  jurisdiction  in  actions 
brougbt  on  such  bond,  upon  sucb  leave  being  granted,  and  the 
aaid  jtistice  upon  said  motion  may  award  the  aggrieved  partv  hia 
reaaonable  costs  on  such  motion,  not  e:rceedlng  tbe  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
sncb  bond. 

L.  1882,  cb.  410.  t  ITOS. 

I  aS7.  JndKmeBls   acaliut   mBPakalBt   Iraaaerlpl   ajiil  ex«- 

Whenever  any  judgment  shall  be  rendered  sgsinst  any  marshal 
or  bis  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  coanly  wherein  tbe  judgment  Is  so  obtained,  and  from  tbe 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 
L.  1882.  cb.  410, 1 1T03. 

1 2S8.  Bntry   of  Jndsmeiit  to  be  cndoriieil  SM   baadi  bnir. 

The  clerk  of  the  county  wherein  said  judgment  Is  entered  shall 
issue  a  transcript  upon  a'^tplication  of  tbe  judgment  creditor,  stat- 
ing tbe  amount  of  tbe  judgment  and  that  the  sum  is  a  charge 
against  tbe  bond  of  the  marshnl.  Tbe  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  tbe  city  clerk  shall  make  a  memorandum  on  tbe 
oDIcial  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
1S9I 
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of  a  JndKmeDt  obtoined  a^Hinst  him  and  bis  BOretics,  Bad  of  tht 
time  nhea  and  tbe  court  whereby  anch  Jndgmeut  vena  reodered. 

and  Ihc  amoant  thereof,  aod  shall  be  entitled  to  a  fee  or  fifty 
'  cents  therpfor,  which  the  court  renderinf;  judcment  ■ball  hare 
power  to  inclade  in  auch  Judgment,  toRether  with  whatever  other 
disbursements  are  or  mar  be  necesaarily  incurred  in  laid  action. 
and  the  said  bond  ehall  b«  caacelled  to  the  amoant  at  Bncli 
judgment. 
U  tSffl,  cb.  410.  (  1T04. 

1280.  Amount  collected  to  lie  credited  on  bond. 

Whenever  any  action  ahnll  be  cooinienced  ngninat  the  snrpties 
of  any  marshal,  and  such  sureties  shall  imy  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  inenrrpd 
therein,  or  any  part  thereof,  the  party  or  parlies  no  payiuK  f^ball 
be  entitled  to  have  such  sum  so  paid  credited  upoD  tuch  bond. 
upon  presenting  the  oertifioale  of  the  plaintiff  or  hia  attorney  in 
■nch  action,  aclinowledKinK  such  payments  to  sncb  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  lucli  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

|800.  city  clerk  to  report  cancelled  bonds  to  nuirort  re- 
■ewnl  o(  bond. 

Whenever  judgment  shall  be  rendered  against  the  offlcial  bond 
of  any  marshal,  sufficient  or  partially  suiEcient  to  CBoeol  the 
same,  the  city  clerk  aforesdid.  shall  report  to  the  mayor  the  fact, 
and  it  shall  be  the  duty  of  the  ma.vor  to  compel  anch  marshal  to 
renew  bis  official  bond,  it  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  nmonnt  of  the  cancellation  in 
the  pennl  auhi  of  double  such  amoiiut.  if  Raid  bond  be  cancelleJ 
in  part,  and  should  said  marshal  nculpct.  refuse,  or  fail  po  to  do. 
within  ten  da.vs  after  beina  notified,  he  shall  bo  removed  by  thr 
mayor  nforesfliil.  or  suspended  from  pprforming  the  duties  of  the 
olflcp  until  such  time  os  he  shall  renew  the  same,  and  siicb  bond 
Rhall  he  renewed  In  the  same  manner  as  often  as  the  aame  BhiU 
be  enncelled. 

L.  iss;.  ch.  410.  f  1707. 

1 301.  Appolntmeat     deented    mlved    tor    fallare     to     die 

Every  marshal  shnll,  within  thirty  days  after  bis  appotntment. 
enter  into  a  bond  In  the  manner  provided  in  this  act,  or  be  nhall 
be  deemed  to  have  waived  his  appointment  as  sncb  mat-nhal. 
and  some  other  suitable  and  proper  person  ohall  be  appointed 
in  his  place  and  siend  to  discharge  uie  dutlee  appertamiDs  to 
such  office  of  mnrshal. 

■  302.  ProccBB  to   be  nerved  by  snraknla. 

Every  summnna.  precept,  order  of  arrest,  nttacbment.  writ  of 
replevin,  or  other  process  issned  by  or  out  of  tbe  municipal  court. 
and  every  sumnmns  or  precept  itisued  by  the  clerk  of  tbe  roort 
in  any  district,  and  cver.v  sutnmons  immed  by  any  justice  thereof, 
shall  be  served  and  executed  by  a  marshal,  eicept  as  prescribed 
In  section  thirty-six  of  this  act;  but  no  person  other  than  a  mar- 
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I  808.  MarahBl  mar   attvi  proceas  irlthln  city   IlnltB, 

A  marEhnI  of  the  i^ity  of  Xew  York  niHy,  and  Is  empowered, 
and  hns  '.ho  authority  to  aerve  of  eiecnte  all  process  aod  man- 
dates of  the  municipal  court  of  the  city  of  Xeiv  York,  in  any  part 
of  the  city  of  New  Yorh,  notwithstanding  he  was  appointed  for 
or  is  a  resident  In,  a  particular  boroagh. 

1 304.   CvrtalB    laws    In   relB(lo>    to   aherlffa    made    appll- 

All  prorisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriffs  of  counties  shnll  apply  to  the  taking  and 
restitution  of  property  by  the  said  niarshHlo,  except  that  a  mar- 
sbal  is  not  reHtrictod  in  the  performance  of  his  dnty  as  such,  to 
the  territorial  limits  of  a  county,  wlien  en^ged  in  the  service 
or  execiilion  of  process  or  mnndateN.  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 
L.  18S2.  ch.  410,  {1711. 
I  SOS.  Harabal  ta  keep  eatry  baoli  aad  tadoTae,  et  c«t«ra. 

Bvery  marshal  shall  keep  a  book  in  which  he  shall  enter  Imme- 
diately upon  the  receipt  thereof  all  the  process  nnd  mandates  of 
the  court  delivered  to  bim  for  execution,  and  his  fliapoHition 
thereof;  and  he  shall  also  endorse  upon  aueb  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

i  300.  [Am'd,  1004.]  Removal  and  napenalOB  at  marakala. 

The  ma.vor  may  remove  any  marshal,  after  giv!ng  him  an 
opportunity  to  be  heard,  upon  charges  io  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  bis 
discretion,  suspend  said  marsbat  from  the  performance  of  bis 
duties,  as  such,  pending  a  hearing  upon  tbc  charges.  Upon 
charges  beini;  preferred  against  a  marshal  by  a  Justiee  of  the 
municipal  court,  the  mayor  may  forthwith  canse  notice  of  sus- 
pension of  BUcb  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  nntil  the  bearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  hia 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  snid  hear- 
ing nnd  !□  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  sbal!  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  efFect  as  if  the  said  eridence  had  been 
taken  before  the  mayor. 

L.  1901,  ch.  466,  i  UZO :  L.  IQIM,  ch.  264.    In  affect  April  8.  1904. 
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MT.  Clerk  ippelUte  conrt  to  retnm  paper*. 
I  310.  Wben  ■ppenl  mtty  bp  laken. 

An  appeal  from  a  judRment  rendered  In  an  •ction,  or  a  final 
ordpr  made  in  Bummar;  proceedinfis  in  the  muaiiripal  court  of 
tli«  cit;  of  New  York,  or  from  orders  aB  hereinbefore  provided. 
maj  be  taken  to  the  sopreme  conrt.  Such  appeal  shaH  be  heard 
Id  such  manner  and  by  such  justice  or  justices  as  the  appellate 
dlTlaion  of  the  aupreme  court  in  the  judicial  department,  embrac- 
ing the  district  wncrein  the  action  in  hraught  shall  direct,  exceitt 
that  the  appellate  divixloD  ot  the  second  judicial  department  mat- 
direct  that  such  appenl  oinj-  be  heard  directly  before  that  court. 
The  appellate  court  may  reverse,  afSmi  or  modify  the  judgrnent. 
order  or  final  order  appealed  from,  and  where  a  judgment,  ordtr 
or  final  order  la  reverHCd,  may  order  a  nen  trial,  in  the  municipal 
court  in  the  district  in  which  the  action  Is  brongbt.  Where  a 
judtrmeut,  order  or  Snal  order  is  modl6ed  or  a  new  trial  is  ordered, 
coats  shall  be  In  the  discretion  of  the  appellate  court 
L.  1»01.  oh.  MS.  i  )37T. 

I  811.  IVhtiD  BMd  hair  talicn. 

An  appeal  must  be  taken  within  twenty  days  after  the  eotrj 
of  tbe  judgment,  order  or  final  order  in  Uie  docket,  except  that 
where  a  defendant  appeals  from  a  Judgment  rendered  in  an  ae- 
tian  wherein  he  did  not  appear  and  the  summons  was  not  pei^ 
sonatly  served  upon  him,  the  appeal  nay  be  taken  within  twenty 
days  after  personal  service  upon  him,  on  tbe  part  of  the  plaintiff, 
of  written  notice  of  the  entry  of  the  judgment.  An  appeal  is 
taken  by  serving  upon  the  clerk  of  the  conrt  or  his  successor  in 
oDIce  in  the  district  in  which  the  judgment,  order  or  final  ordrr 
was  rendered,  and  upon  the  respondent,  a  written  notice  of  ap- 
peal, subscribed  either  by  tbe  appellant  or  by  bis  attorney  in  the 
appellate  court,  and  paying  at  the  same  time  the  costs  and  dis- 
bursements of  the  action  to  such  clerk  who  shall  bold  the  same 
to  abide  the  event  of  such  appeal  and  the  further  order  of  the 
court  in  the  district  from  which  the  appeal  was  taken. 

r.  C  p.,  g  3048:  L.  1804,  cb.  BBS.     In  effect  June  1.  1»04. 

1313.   S«rvler    of   Botlee   nvan   respoBdcBt. 

Service  of  the   notice  ot   apiieal   upon   tbe   respondent   may    b» 
made,  bv  delivering  it  in  any  part  of  the  state,  to  the  rMpondcBt 
personally,  or  in  one  of  the  following  methods. 
ISM 


MUNICIPAL  COURT  AOT. 

1.  If  the  reBponUent  ie  a  rexlileiit  of  the  fits  of  New  York,  by 
lenving  it  at  bm  reHidence.  with  ft  pei-soti  of  suitable  age  and  dia- 
(tretlon.  If  he  is  not  a  reBideut  of  the  city  of  New  York,  and  the 
persou  who  appoorpd  an  his  attorney  npon  the  trial  is  a  resident 
thereof,  It  inuy  be  nerved  upon  the  attorney,  either  personally,  or 
by  lenvinK  it  at  his  office  dr  residence,  with  a  person  of  suitable 
age  and  dlBcretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  tnade. 
n'llh  due  di  I  licence,  upon  the  respondent  persona  1 1  v.  or  in  the 
method  prearribed  in  the  toreKoinK  subdlTision,  the  notice  of 
iippeal  may  btt  nerved  npon  him,  by  deliverluK  it  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  addressed  to  the 
resiKiudent. 

CO.  p..- (8(48. 

1 31S.  Omliisioii   lo   nerve  one,    how   aappHedi  amendment 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
nntii'e  ot  apiwal,  npon  either  the  clerk  or  the  respondent,  bnt 
omits.  Ihroiitih  mistake,  iuadvectenie  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the 
facts,  may.  in  its  discretion,  permit  the  omission  to  be  supplied. 
or  an  amendment  lo  he  made,  upon  sueh  terms  as  justice  requires. 

I  314.  TndertaktBK  lo  at>T  exerntlon  ap«tt  Indoment. 

If  the  appellant  desires  a  stay  of  execution,  be  moft  give  a 
written  undertaking,  eiccn(e<i  by  one  or  more  siiretiCB,  approyed 
by  a  justice  of  the  court,  to  the  efTect  llint  if  the  rpneal  («  dis- 
nilsKcd.  or  it  judgment  Is  rendered  amiinst  the  appellant  In  the 
appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  parlly  unsatisGed;  the  snreties  will  pay  the  amount  of 
the  Judgment,  or  the  portion  thereof  remaining  nnsntistied.  not 
exceeding  a  snm  specified  in  the  undertaking,  which  must  be  at 
least  one  liuudred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  jtidgment  of  the  court  is  for  the  recov- 
ery of  a  chattel,  that  the  aurctH's  mill  pay  the  sum  fixed  bv 
that  judgment  as  the  value  of  the  chnttel.  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
In  like  manner.  Nothing  hi  this  section  sh-itl  be  construed  to 
preclude  a  surety  company  nroperly  authoriiied  by  law  to  act  us 
such  surely  or  sureties. 
C.  C.  r,,|30.M. 

1 31B.   Exception  to  snretles. 

The  respondent  or  his  attorney,  may,  within  five  doys  after  the 
service  of  a  cop.r  of  the  imdertaking  witb  notice  of  the  tiling 
thereof,  serve  npon  the  appellant  or  his  ottomey.  a  written  notice 
that  he  expeplK  to  the  sutBcleiicy  o(  the  sureties.  Within  five 
dny»  iberenfter.  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  s»me  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judBinent  was  rendered  or  Soal  order  made. 
At  least  three  days  notii'C  of  the  justification  must  be  given.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
1309 
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ance  of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  failure  so  to  justify  and  procure  an  iuiowance,  is  the  same 
as  if  the  undertakins  bad  not  been  givan.  The  court  shall  also 
have  power,  in  ease  it  shall  be  made  (o  appear  to  its  sat iaf action, 
apon  motion,  that  the  exceptiua  was  taker,  unneeesssrily  or  for 
purposes  of  Texation  or  delay,  to  set  the  same  aside  aDd  approve 
Ibe  undertakiue. 


I  310.  PrDCvedlDiTBj     hoir   Htnred. 

The  delirety  of  the  undertaking  to  the  clerk  of  the  Mtnrt  in  the 
diHtricI  In  which  thp  Judcment  or  flnal  order  was  enterod,  and 
Herrice  of  a  copy  thereof,  and  of  notice  of  delivery  thereof.  Btayn 
the  JHsuinK  of  An  execution  upon  the  jiidinuent.  If  the  (^ecutinn 
has  been  jasued.  the  service  of  a  copy  of  the  undertahinK.  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showin;;  that  it  is  a 
copy,  and  that  the  oriRinal  has  been  duly  tiled.  u[>on  the  officer 
holding  the  eiecntion,  stays  further  proceedings  thereunder,  sob- 
ject  to  the  provisions  of  the  nest  preceding  section. 
C.  C.  P.,  { sotn. 

I8JT.  RFtnra. 

The  clerk  of  the  court  or  his  anccessor  in  office,  must  within 
thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
ment of  the  cost  and  fees  as  prescriljed  in  this  act,  make  a  retnm 
to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertakine,  if  any  has  been  delivered  to  him,  and  cauHC  the  Mime 
to  be  fileil  with  the  clerk  of  the  appellate  court.  The  return  mnsi 
contain  all  Ihe  proceedings,  including  the  evidence  and  the  Judg- 
ment The  stenographer  H  minutes  of  the  evidence  must  be  fui^ 
nished  to  the  clerk,  by  the  stenogrunher,  wilhin  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  indonied 
thereon  the  allowance  of  the  justice  before  whom  the  action  or 
proceeding  was  tried. 

0.  C.  P..  i  3TO3. 

1318.  Settlement    of   case   on   «ppe>l. 

Immediately  upon  receiving  the  minutes  from  the  stenoKTOpher. 
aa  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  hia  attorney  shall  then  procure  the  case  to  be 
si'fllcd  on  a  written  ni)tice  o(  at  le.ist  three  days,  served  in  the 
manner  providi'd  for  the  serving  of  a  notice  of  npKal-  or  on  tie 
... ..  ^  jjip  respondent,  and  made  rctiimalilc  before  the  jn* 


tii-e  whi)  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting.  Said  justice  shall  thereupon 
within  five  days,  settle  the  case  or  e:rceptions  npon  it.  if  there  1* 
any,  ami  indorse  the  return,  as  provided  in  the  next  pre<'edine 
section,  .\fter  a  justice  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  ho  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appellate  court. 
[New.) 
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|8ia<  Wfi^B  JOBtlce  !•  dead,  ct  cr1er>. 

If  tbe  justice  ilies,  b«ooni<>H  B  hiDntir,  absconds,  remoT^s  from 
the  itat«,  or  otherwise  beoomw  unable  to  make  the  retnm.  tbe 
appellate  roart  inaj  reeeivo  nfGdarits,  or  eiamine  witneRnps,  as 
to  the  evldeDi^  and  other  pri>ceediDg)i  taken,  and  the  jndsmont 
rendered,  before  the  justice;  and  niaj  determine  the  appeal,  aa  if 
a  return  had  been  duly  made  by  the  justice. 

C,  C.  p.,  IS0D6. 

)320.  Appeal  iThen  itdveniie  party  b«a  died. 

Where  tbe  adTcrse  party  has  died,  since  the  makini:  of  the 
order,  or  the  rendering  of  the  jndKuient  appealed  from,  or  where 
the  judEnient  ngipenled  from  was  rendered,  after  his  death,  Id 
a  cane  prescribed  by  law.  an  appeal  niny  be  takcu.  as  if  he  was 
liTinp;  but  It  cannot  be  heard,  nntil  the  hrir.  devisee,  executor, 
or  adminiiitratur,   as  the  case  requires,  has  been  substituted   e 


respondent  or  appellant.  In  such  a  case  an  niidertakinic 
required  to  [lerfcct  the  appeal,  or  to  stay  the  execution  of  the 
judgment  or  order  appaaled  from,  must  recite  the  fact  of  the 
adverse  party's  death;  and  the  nndertakinii  enures,  after  sub- 
Btitution  to  the  benefit  of  the  person  aabititoted. 

C.  c.  P.,»izoT. 

I  321.  ProcecdlnB*  when  party  dica  pendins  appeal. 

Where  either  party  to  an  appeal  dlea  before  the  appeal  Is  heard. 
It  an  order,  substitutinft  another  pemon  in  his  place,  is  not  made 
-within  three  months  after  hix  death,  the  court  iu  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order  reiiuirinx  all 
persona  iiiterestriJ  in  the  decedent's  entate.  to  show  caui<e  before 
it  irhj  the  jndKment  or  order  appealed  frciui  should  not  be 
revcrRe<)  or  afflrmed  or  the  appeal  dismissed,  as  the  t^ae  requires, 
the  order  must  apecify  a  day  when  cause  is  to  lie  shown,  whlcli 
must  not  be  less  than  six  montha  after  mnkine  the  order:  and 
it  muHt  dcsiicnnte  the  mode  of  Kiving  notice  to  the  personn  Inter- 
filed. Upon  the  return  day  of  the  order,  or  nt  a  subsequent 
da.v.  appointed  by  the  court  if  the  proper  person  has  not  lieeii 
mtbHiituted.  the  court,  upon  proof  by  afltdnvlt.  that  notice  has 
been  plren.  aa  reiiuired  by  the  order,  may  reverse  or  affirm  the 
Judeini'nt  or  order  appealcl  from,  or  dismiss  the  appeal,  or  make 
Hitch  further  order  in  the  premises  as  the  case  requires. 

C,  C.  P..  IlIftR. 


_,..._.  of  notice  of  application   for   an   order 

has  been   mndc.  within  the  city,   upon   the  proper  representative 
of   Ihe  decedent,   an   order   of   substitution   mnj-   be  made,   upon 
the  application  of  the  survivinf-  party. 
C,  O.  p..  I  ISM. 

i»2S.  Rentltotlon    npoa    revcraal. 

Where  the  judRment  or  final  order  la  reveraed  or  modified,  the 
appellate  court  may  inafce  or  compel  restitution  of  property  or  of 
a  ripht.  lost  br  means  of  the  erroneous  ludfrnient:  but  not  so  as 
to  affect  the  tille  of  a  purchnscr.  in  uood  fsiilh  and  for  value,  or 
propert.v  siild  by  virtue  of  a  wurr.nnt  of  nttarhmeot  In  the  sction. 
or   an   execution   issuci    upon    fbi>   .ii-rlccient.     In    that    case,   the 

istw 
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nppelUte  may  compel  the  Tilue,  or  the  parchane  price  to  b« 
restored,  or  deposited  to  abide  the  erent  of  the  action,  as  jnstic^ 
requires.  Six  days'  ootice  of  aa  sppliration  for  an  order  for 
rexCitutiou  must  be  gii'eD:  and,  if  the  a^pliratioii  in  in-anted  before 
judgment,  the  proper  direction  may  be  included  therein. 

c,  C.  P.,  I  SUM. 

I3Z4.   SrttiBK  oC  coals  nnd  reeoverr- 

If.  upon  the  appeal,  a  auui  of  money  is  awarded  to  one  )>any. 
iiiid  coRta  are  awarded  to  the  adveme  party,  the  appellate  ounn 
must  not  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C  C.  p..  I  30«. 

i  320.  HearlBB  on  appeal,  dlamlaaal  thCPcoft  rcTcrtMU  oa 
■tipniattoa. 

Within  twenty  days  after  the  serrice  of  a  notice  of  appeal  on 
the  reapondent.  he  may  serve  upon  the  appellant  or  Ris  attorney, 
a  written  stipulnlion  that  the  jud^meat  appealed  from  may  he 
rerersed  with  fire  dollars'  costs  and  disburHementH  of  the  an>eBL 
and  thereafter  no  fnrtber  steps  shall  be  taken  in  Huch  apneal. 
picept  to  enter  juditment  in  pursuaiioc  of  such  stipulation  for  the 
enforcement  thereof:  in  esse  sorh  stipulation  shall  pot  be  served, 
the  appeal  may  be  brought  to  h  heariCK  Id  the  appellate  court  at 
any  term  thereof,  at  which  euch  sn  appesl  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  noi 
less  than  eight  days.  It  must  be  placed  upon  the  calendnr.  and 
must  continue  thereupon  withoat  further  notice  until  it  la  fiuall.! 
disposed  of.  If.  after  beinK  rejmlarly  placed  upon  the  caleodaT. 
neither  party  brintcs  it  to  a  hearing  heforc  the  end  of  the  seenml 
term  thereafter  at  which  it  miKht  be  noticed  for  hearinjE  and 
heard,  the  court  must  dismiKs  the  appeal  unless  it  directs  the 
Kiinie  to  be  continued  for  cause  shown. 

t  320.  JadsmcBt. 

In  a  case  specified  in  this  act.  the  appeal  must  be  heard  upon 
the  oriiciual  papers,  or  a  certified  copy  thereof,  nnd  a  copj  or 
ii)pieH  thereof  need  not  be  furnished  for  the  use  of  the  court. 
Th(>  appellate  court  must  render  judgment  accordbiK  to  the 
justicp  of  the  cnsp.  without  regard  to  technical  errors  or  deferli 
which  do  not  affect  the  merits  It  may  affirm  or  reverse  the 
jndsinent  of  the  municipal  court,  in  whole  or  in  part,  and  a»  to 
Htiy  or  all  of  the  parties,  and  tor  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  (o  or  against  the  weight  of 
evidence,  the  appellate  court  may,  upon  its  reversal  of  a  Judrmeot. 
cirder  a  new  trial  as  prescribed   in   this  act. 

1 32T.  Clerk   appellate  roarl  to   rvtara  papera.  et   cetera. 

U|Min  the  rendering  of  judgment  of  the  appellate  court,  affirm- 
ing, modifying  or  reversing  a  judgment  or  order  of  the  mnnicipal 
coort.  the  clerk  of  the  appellate  court,  shall  return  to  the  diiitrirt 
of  the  municipal  court  from  which  the  appeal  wag  taken,  all  the 
paiiera  on  file  in  his  office  making  up  the  Judgment-roll  of  aaid 
action  or  proceeding. 

[New.) 
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TITLE  X. 
Coats  uid  feas. 

I.  When  pKiaUlDc  part/  to  recorer  rmM. 


BSfl.  F«ci  In  lumniirT  pncHdlngi. 


i  8S0.  ^Vhen  prcvKlIlBK  partT  to  reeoTVF  coati 

Bicept  sa  Bpcdflcally  presoribed  by  law.  a  party  who  r 

judgment  In  thin  caart  Is  entitled  to  recover  bb  costs  nil  f.  ._ . 
nlloneil  b?  espress  proviglon  of  law,  nrd  all  feea  and  disbarse- 
ments  prexcrlbed  by  law  for  eerrlces  ueceBBarily  rendered  in  an 
aotioQ  at  tbe  request  at  the  prevailing  party,  and  paid  by  him. 

0.  c.  P.,  (SOT4. 

I  381.  Who  nelllieT  partr  to  recover  coat*. 

In  either  of  the  following  cnaes.  costs  shall  not  he  awarded  to 
fither  party,  but  eai>h  i>art,v  must  pay  his  own  costs. 

1.  Whore  the  action  is  dismissed  by  reason  of  the  fallnre  of 
both  iiarties  to  attend. 

2.  Where  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  tbe  undertaking  thereon 
prescribed  in  this  act. 

S.  Where  the  arlion  is  discontinued  on  tbe  ground  that  the 
plaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
has  not   been   appointed. 

4.  Where  the  defendant  interpoafS  plea  of  bankruptcy. 


|3sa.  CoBtat  ■■ma  alloived. 

In  all  actions  brought  in  thia  court  there  shall  be  allowed  to 
the  prevailing  part.ir,  if  he  shall  have  appeared  by  an  attorney  at 
law.  who  Rlee  a  verified  pleading  i>r  a  written  notice  of  appear- 
ance, the  following  sums  aa  coats.  Where  en  action  la  removed 
as  provided  in  section  three  of  this  set,  costs  shall  b«  allowed 
1800 
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the  action  had  been  commenced  in  the  conrt  to 

Vre6. 

irty, —  Where  the  amount  demanded  in  tbe  siiin- 
^(ty  doiinra,  or  where  tbe  amount  demanded  Li 
ind  defendant  interposen  a  counterclaim  nndrr 
lurt  may,  in  its  discretion,  award  a  Bum  not 
,  _  _'  dollars, 
i^he  plaintiff.—  Where  after  the  trial  of  an  issue  of  fact 
_i  by  appearance  and  answer  of  defendant,  pJaintiff  repOTem 
j<ld([ment;  For  fifty  dollars  ond  under  one  hundred  dollars,  tew 
"""^dollarer  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fifteen  dollars;  for  two  hundred  dollars  and  under  three  buadred 
dollara,  twenty  dollars;  for  three  hundred  dollars  and  under  four 
hDDdted  dollars,  twenty-fire  dollars;  far  four  hundred  dollnrn  or 
over,  thirty  dollure.  If  the  action  is  for  the  recovery  of  a.  cbatte! 
the  amount  of  costs  shnl!  be  ^toverned  by  tbe  value  of  tbe  chattel 
an  determined  in  the  judmnent. 

3.  To  the  plaintiflP.—  Wberp.  upon  the  nonappearance,  or  failure 
of  defendant  to  onswer,  plointiff  rpoovers  judpment;  For  fifty 
dollnrs  and  under  one  huudred  dollam,  five  dollars:  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollnra  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  rente:  for  four  hundrcH 
dollars  or  over,  fifteen  dollars.  If  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  roata  shall  he  governed  by  the  value 
of  the  chattel  ns  detemiined  in  the  judRment. 

4.  To  the  plaintiff.—  Where  the  action  brouRht  by  the  plaintilf 
la  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
inteipoaed  a  counterclaim  Btnountinft  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judement  upon  the  nonappearance  of 
defendant,  the  same  sum  as  plaintiff  would  be  entitled  to  recover 
on  default  if  the  amount  of  his  claim  was  the  amount  of  defend- 
ant's counterclaim. 

5.  To  the  defendant. —  Where  defendant  recovem  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  aod 
answer.  cOHts  shall  be  awarded  to  the  defendant,  at  tbe  rate 
prescribed  in  subdivision  two  based  upon  the  nmount  of  plelDtifrn 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  omoimt  of  costs  shall  be  Boverncd  by  tbe  value  of  the 
chattel,  as  set  forth  In  the  affidavit  of  plaintiff. 

(1.  To  the  defendant. —  Where  defendant  recovers  Judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  In  subdivision  three,  liased 
upon  the  amount  of  plaintiff's  demand  in  the  summons.  If  the 
notion  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  aindavit 
of  plaintiff. 

7.  To  the  defendant.— Where  after  the  trial,  of  an  issae  of 
ftict,  raised  by  his  appearance  and  answer,  and  counterclaim, 
the  defendant  recovers  judirment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars:  for  one  hundred  dollars  and 
imder  two  hundred  dollars,  fifteen  dollars:  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollars;  for  fonr  hundred  dollars  or  over,  thirty  doUnrs. 

8.  To  the  defendant,—  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  have   interpoeed 
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a  counterclaim  and  recovers  jndgmeiit:  For  flftr  dollari  and 
under  one  hundred  dollars,  five  doTlarH;  for  one  hundred  dolUn 
aod  under  two  hundred  dollarM,  seven  dollarH  and  fifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  ten 
ilollars:  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  nnd  fifty  cents;  for  fonr  hundred  dollars  ur  over. 
Hfleen  dollnre. 

0.  Upon  settlement  of  case  after  service  of  aummons,  and  before 
trial,  plaintiff  shall  be  entitled  to  coata  at  tbe  rate  prescribed  in 
subdivieloD  three  of  this  section,  determined  by  the  amount  of  the 
settlemenL 

10.  Upon  cetllenient  of  case  after  tHal  and  before  entry  of 
jadgmcDt  plaintiff  shall  be  entttled  to  costs  at  the  rate  prescribed 
In  Bubdivision  two  of  this  section,  determined  by  tbe  amount  ol 
the  settlement 

(Ken-.l 

(333.  'When  defendant  entitled  1o  Increased  costs. 

In  either'of  the  followinK  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judtnuent  for  a  sum  of  money  only,  or  to  recover  a 
chattel:  or  a  final  order  is  made,  in  a  s|>ecinl  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  th^ee  hundred  and  thirty>two  of  tbis  act,  and.  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  offlcer.  appointed 
or  elected  under  the  authority  of  the  state,  or  s  person  specially 
appointed,  according  to  law,  to  perform  Ihe  duties  of  Ruch  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  nn  act,  done  by  him  by  virtue  of  his  ofBce,  or  an 
nllcKcd  omission  by  him,  to  do  an  act,  which  It  was  hia  official 
duty  lo  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  on  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  bis  aid  or  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  'V^'here  the  action  was  brought  against  the  defendant,  for 
tAkine  a  diHtresB,  making  a  sole,  or  doini?  any  other  act,  by  or 
iiniler  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  docs  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unitex  in  his  answer  with  a  perflon  not 
entitled  to  Bach  additional  costs. 

C.  C.  r..  I  »2S8. 

t  SS4.  Casta  on  demnrrcv* 

Where  a  judRment  is  rendered  on  the  trial  of  a  demurrer,  the 

Erevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
ad   been   in   his   fnvor.    upon   the   default   in   the   same   action. 
Otherwise  costs  shall  not  cTiTed  ten  dollars  in  the  discretion  of 
the  JTistice,  as  a  condition  for  leave  to  plead  over. 
C.  C.  P..  1 30TT. 

t  335.  Coats  on  nmendment  of  plpsdlnK- 
The  court  may.  in  its  discretion,  nn  a  condition  for  slIowinK  an 
amendment  to  a  plending.  require  the  payment  of  a  sum  not  to 
exceed  ten  dollars  as  coats  to  the  adverse  party. 
0.  0.  p.,  I  SMt. 

1401 
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1  SStt.  C*>tB  on  AdjAaraaieBt. 

When  n  trin)  nhnll  be  ndjuurunt  uu  cauw  HhowB,  the  joatkc, 
in  his  dfscrelion.  may  impow  ulmn  tbc  iiarty  ipplyinK  for  th» 
ndjoiirnuient  Biicli  iH>nil!tiun)i  ax  to  bini  shull  neeva  rvaso'^abb'. 
tind  may  also  impoae  costH  to  the  amoliut  of  t^a  dollara.  baaldti 
diaburBementa,  aa  a  condition  of  adjonmmeDt. 

I..  1883,  ch.  410.  H  laon,  1420. 

I  887.  Coata  after  4lBO*B«lB««Bee,  apoB  uaawcr  «X  tltl*. 

Wh<!ii  an  actiun  hrouKht  in  this  court,  baa  been  di  a  iron  tinned, 
as  pri'scribtHl  In  tbis  act,  upon  the  delivers-  of  au  answer  ahowinc 
thnt  title  to  real  property  will  come  in  queation,  aod  a  new  action 
for  the  same  cause  hna  been  commenced  in  the  proper  court: 
the  party  'n  whoae  faror  final  judmnent  in  rendered  in  the  new 
action,  la  entitled  to  coats:  except  tbat  where  final  jndKniont  b 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  ot  an 
issue  ot  fact,  he  Ik  not  entitled  to  coata,  uoleaa  it  la  certified 
that  the  title  to  real  property  came  In  question  on  the  trial. 

L.  teS2,  rb.  410.11431. 

1 83N.  Costn   where   title   to   re>)   prapertr  in  ^bbbUok. 

Where  plnlntilTit  ratnplaint  in  liismiBsed.  pu  rail  ant  to  ttectino 
'ine  hnodred  and  eighty- four  of  this  act.  defendant  tihall  br 
entitled  to  recover  the  coats  provided  in  anbdivision  two  of  aec- 
tlon  three  hundred  and  thirty'two  of  tbis  act. 

t  n3B.  Coata  Ib    action   npon   bantardr.   et   ceterK.   kaada. 

Upon  a  reivivery  bclnj;  had  in  an  action  hroufcht  u^a  a  bastardy 
or  abandonment  bond,  by  the  commiKsionpT  of  public  eharities.  or 
the  averHecrH  ot  the  poor,  in  addition  to  the  other  costs  therriu. 
the  court  shall  make  and  the  clerk  shall  enter  in  tbe  judgmMit- 
an    additional    allowance    of    ten    per    centum    of    the     antoniil 

L.  I8S2,  rb.  410.  I  1422. 

I  34A.  Coals  In  aellOB  br  WliiaB  itOkbb. 

In  nil  action  brouKht  to  recover  a  sum  of  money'  for  wage* 
earned  by  a  female  cniployee.  other  than  a  domestic  aerraal;  or 
for  material  furniahed  by  auch  an  employee,  in  the  cout«e  of 
her  employment,  or  in  or  about  the  anbject-matter  thereaf,  or 
for  both,  the  plaintiff,  if  entitled  to  costs,  recovers  the  sum  ot 
ten  dollars  as  coKts.  in  addition  to  the  cost!*  allowed  in  this  court. 
iinli-ss  the  amount  of  damnirea  recovered  is  leas  than  ten  dollan>: 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  Mr 
such  nildiliourtl  rant)'.  When  the  employee  ia  the  plaintiff  in  such 
an  actiiin.  ahe  is  entittcil  upon  a  settlement  thereof,  to  tbc  foil 
anioiint  of  coata.  which  she  wonld  have  recovered,  if  Jud^nnent 
had  l>een  rendered  in  her  favor,  for  the  anin  received  by  her  Qpcm 
the  settlement. 
L.  1BS2.  cb.  410, 1 1434. 

I  841.  [Am'd,  IttOS.)     Tasatlon  of  eoata. 

M'hcrc  judunicnt  haa  been  rendered  by  tbe  Justice,  co«ta  muat 
Ih'  taxrd  by  the  clerk  and  inserted  in  the  judfurat.  Be(ar«  any 
item  of  coHtu  other  than  the  coala  flsed  by  the  cipreu  provision 
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of  law  or  t(T>Dted  by  the  jnstice  or  fees  paid  to  the  clerk  In  the 
action  are  allowed,  the  party  must  show  by  bia  affldavit,  or  that 
of  hia  Httomey,  that  the  item  was  actually  and  lefially  paid  and 
Incurred.  All  items  of  coat  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  bim.  The  clerk  abRll  Hkpwiiie  tax  cobIk 
allowed  by  the  appellate  court,  and  the  pro«pectlTe  fees  of  tbf 
coaiity  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  iBsoiog  sn  execution,  and  for  receiving  and  returninK 
one  execution  thereof. 
[Nan.]    3k  C.  C.  p..  I  30TB.    L.  1903.  rh.  IM.    In  effccl  April  «,  1S03. 

I  942.  Re-rlew  of  taxMlon. 

A  taxation  may  be  reyiewed  by  the  justice  sitting  in  the  diitrict. 
within  fiye  days  after  the  entry  of  judgment,  upon  two  ilajB'  no- 
tice. The  order  made  upon  auch  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  Riim  so  disallowed  be  cred- 
its upon  the  judgment  nnd  uiion  any  execution  or  other  mandate 
isaned  to  enforce  the  judgment.  ITnlws  such  review  is  asked  for, 
such  taxation  shall  not  be  thereafter  queiitioned  on  appeal. 

[s™.]  a™  c.  c.  P..  II  sara-aMO, 

I  848.  Coatat  dntT  of  clerli  on  taxation. 

The  clerk  must  examioe  all  items  presented  to  him  for  taxation: 
must  satisfy  himself  that  all  the  ltem»  allowed  by  bIm  are  correct 
and  legal:  and  must  strike  oDt  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  diarg«d  welv  nee- 
eHsarily  performed. 

c.  c,  p.,  I  B2e«. 

I  S44.  Coiitai  ■ada.'vlt  reapectlBC  dlabBrvescBts. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  nnrober  of  days  of  bis  actual  at- 
tendance: aoi),  if  travel  tuvs  ere  charged,  tbt  distance  tor  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed,  without  an  aHidBTit  stating  that  it  was  actu- 
ally nnd  necessarily  nseil,  or  was  necessarily  obtained  for  use. 
An  item  of  disburaemcDlH,  In  a  bill  of  costs,  cannot  be  allowed 
In  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  hare 
been  necensaril.v  incurred  and  to  be  reasoDable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  C.  P..  f  3SOT. 

I  S4S.  Coata  a#OB  aweali  to  whom. 

Upon  nu  appeal  provided  for  in  this  act.  the  award  of  costs  is 
regulated  aa  follows; 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  if  to 
a  heoriug,  as  prescribed  by  law,  coats  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  Is  reversed,  costs  most  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  judyineut  or  final  order  is  modified  or  a  new  trial  la 
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ordered,  costs,  or  suph  pnrt  thpreof.  as  to  the  appellate  court 
BeemB  jast,  besld^B  diebarsenienta,  ma;  b«  awarded  to  either 
party.  abBOlotety,  or  to  abide  the  cTeot. 

C.  C.    p.,    II   3080,   S2I3. 

I  S4&  Coat*  «pon  appp>I|  >motiBt. 

Upon  an  appeal,  provided  for  in  this  act,  costa  when  awarded 

must  be  as  lollon-a,  besides  disbnrsements: 
To  the  appellant  upon  reversai.  thirty  dollars. 
To  the  renpondent  upon  aflirrannce.  twenty-five  dollars. 
C.  C.  P.,  1  306T. 

I  S4T.  Peea  p>riil>le  to  elerkii. 

There  shall  be  paid  to  the  clerks  oF  the  court,  tbe  followini; 
sums  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issning  of  a  summons,  one  dollar. 

2.  Por  placing  cause  upon  the  calendar  o(  court,  one  dollar,  to 
be  paid  upon  tbe  return  of  the  sununona. 

3.  For  a  retarn  upon  an  appenl  from  a  judgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment. 

B.  Por  entrj-  of  judgment  opon  confession,  one  dollar. 

6.  For  trial  by  jwry  of  six,  four  dollars  and  fifty  cents:  for  tricl 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifyinB  a  copy  of  a  paper  on  file  in  the  clerk's  otfire. 
ten  cents  for  each  folio  of  one  hundred  words,  except  retnm  uimn 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall 
be  performed. 

Sw  L.  lfW2.  r».  410.    %t  1««.  1*1T. 

I  348.  Kmploree'ii  sAtlotti  no  f«ca. 

When  the  action  is  brouicht  by  an  employee  against  an  emplover 
Cor  services  performed  by  sncb  employee,  male  or  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  an^  feen  whnt'^ft- 
ever  from  the  plaintiff  or  his  nitcnts  or  nttorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  is  less  than  fifty  dollars,  that  he  is  a  resident  of  tbe  city 
of  New  York,  that  he  han  a  tcood  and  meritorious  cnit^e  of  aclii)'u 
ajiainst  the  defendant,  and  the  nature  thereof;  that  he  has  mn<K' 
either  a  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  payment  thereof,  and  that  pRvmpnt 
was  refnseil.  Except  that  if  the  plalntlfT  shall  demand  a  trial  l.r 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

I..    16S2.  rtl.   410,    I   141*. 

i  S4».  Pees,  propertr  of  cltT- 

Eicept  marshals'  and  jurors'  fees,  alt  moneys  paid  to  the  clcrki 
of  this  court  for  foes  shall  be  tbe  property  of  the  cJty   of  New 


(  SIM.  tRepealed  by  L  1903.  eh.  144.] 
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I  Mf..  Juror's  tees. 

Every  person  summoQed  as  a  Juror  shall  be  eoUtled  to  »  fe«  of 
twenty-five  cents,  to  be  paid  as  provided  in  tbia  act 

(3B2.  IVltneiiaeB'  fee*. 

A  ivitnesa  in  an  a^^tion  or  snmmary  i>roceedins,  pending  in  thlt 
court,  or  before  a  commisBioner  appointed  by  thte  court,  or  before 
a  justice  of  this  court,  taking  a  depoiution  to  be  used  in  a  court 
not  of  record  of  another  state  or  territory  of  the  United  States  ia 
I'ntitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-Sve  cents  for  each  day's  attendance;  and  if  he  reaideH 
more  than  tbree  miles  from  the  place  of  attendance,  to  eight 
cents  tor  each  mite  going  to  the  place  of  attendance, 

C.C.  P.,  1(3318,  832T. 

i  3S3.  SfeDOcmpher'B  fees. 

In  all  cases  of  appeal  from  an  order  or  Jadgment  made  or 
rendered  in  this  conrt,  where  a  transcript  of  the  stenographer's 
—  - — '-8  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
tsary  part  of  the  return  on  appeal,  the  stenographer's  fees 
_._  _iaking  up  snch  transcript  shall  be  ten  cents  (or  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
appellant,  and  afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

L.   1901,  cb.   MS,    I  18OT. 
I  354.  HarBh«l'B    feea. 

Fees  shall  be  allowed  to  raarstmls  for  services  rendered  under 
the.  provisions  of  this  act.   as  follows:  For  serving  a  snmmons. 

order  of  arrest,  or  altnchment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  every  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
pro|>erty  nttaehed,  fifty  cents:  for  serving  and  levying  sn  execu- 
tioD  or  selling  under  nn  attt:^hment.  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
hnlf  cents  for  every  dollar  collected  over  one  hundred  dollars: 
for  every  mile,  going  o'niy,  more  than  one  mile,  when  aervlng  a 
Hummons,  order  of  orrest,  attachment  or  esecution,  sii  cents,  to 
he  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  founa,  to  the  place  where  the  same  is  returnable:  tor 
summoning  a  jury,  one  dollar  and  fifty  cents;  for  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
no  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
nctually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  puttinj^  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
HKch  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attendine  snch  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
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L.  1RS2,  cb.  410,  I  ITIO. 

|SSD.   CoB)s  OB  oFder  Id  prmccntc  MUiraluil'a  k«B^ 

Wh^nprer  an  order  nball  be  made  pursoant  to  law,  dlrectiiiie 
that  the  bond  of  a  marshal  be  pruiiprut^  in  this  court,  the  JnaticT 
Rranting  the  motion  and  ranklDe-  the  said  order  maf  airard  tbf 
nj^gripTed  part;  bis  reasonable  costa  on  said  motion,  not  pxr««d- 
inic  the  aum  of  ten  dollars,  which  shall  be  ineladed  in  the  Jndc- 
ment  obtaioed  upon  ench  bond. 

L.  1SS2.  rh.  410.  1 1«2S. 

I  3IM.  FePB  tn  Bnmmarr  proeecdlSKS. 

In  summary  proceedings  to  recover  the  poasoaslon  of  landt. 
the  tees  o(  officers,  except  where  n  tee  is  speciaily  (rtven  in  cbapte- 
twenty-oiie  of  the  code  o(  civil  procedure,  must  bp  at  the  rare 
allowed  by  law,  in  on  action  in  thiA  court,  and  are  limited  in  tifci- 
luanner.  odIcss  the  application  ia  founded  npon  an  allettatlon  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  jndce-  or 
justice  mny  an'srd  to  the  siiccessfal  party  a  fined  auto  im  costs. 
Tv>t  exceedinR  lifly  doUan,  in  addition  to  his  disbursemeDt?'.  Tb- 
tinal  order  owardinK  costs  may  be  docketed,  and  an  exe<-ntiou 
way  be  issued  to  collect  the  costs  awarded  thereby  in  like  maaDPt 
as  it  the  final  order  was  a  judemeut  rendered  la  the  eoart  in 
which  the  judge  or  justice  la  presiding  officer. 

L.  ISSZ.  eh.  410, 1 1418. 
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TITLE  ZI. 
D«flnltloiui;  eff«ct  of  kot;  Ikw  repealed. 


Her.  UdO.  Deni 


Schedule  oC  Ian  repealed. 

l3eo.  DFimitioBB. 

Words  used  in  thin  act  in  the  past  or  present  tenxe  iDclnde  the 
futare  as  well  ae  the  paat  or  preBent;  words  UHed  in  the  msBeuline 
gender  iaclnde  the  feminine  and  neuter;  the  Blnjfnlar  nnmber 
indndes  the  plural  and  the  plural  ttie  sitipular;  the  won! 
"person"  iDCludea  a  t-orporation  as  well  as  a  natoral  person: 
writing  indndes  printins,  printed  or  typewritten  matter;  "oath" 
includeti  afflrmation  or  do  r  la  rati  on :  "  nignature  "  or  "  nnbtierip- 
tion  "  Ineludea  "  mark,"  when  the  person  cannot  write,  bis  name 
beinir  written  near  it.  The  followmK  terms  also  named  in  this 
aet  have  the  nignificatiou  atlar^hed  to  them  in  this  section,  unless 
otherwise  apjiarent  from  the  context: 

1.  The  word  "attorney"  signifies  an  attorney  at  the  anpreme 
conrt  of  this  state,  duly  lieensed  to  praetire  as  snch. 

2.  The   word    "  distriet "   sifcnifies   a   district  of   the   mnnidpal 

3.  The  word  "  clerk  "  signifies  the 

4.  The  word  "  mHTsbal  "  sigoifies  a 
form  the  duties  of  a  msrsbai. 

5.  The  word  "  eorporatlon  "  includes  every  association  having 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

L.  1832.  ch.  410,  I  143T. 

1801.  8>TlnK  Cl>aB«. 

The  repeal  of  e  law  or  any  part  of  It  specified  in  the  anneied 
schedule,  shall  not  attect  or  impair  any  act  done  or  right  accruing. 
accrued  or  acqnired.  or  liability,  forfeiture  or  penalty  incurred 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  eitent 
IIS  if  such  law  had  not  been  repealed:  nor  shall  this  act  create  n 
vacancy  in  any  olHce  or  employment.  All  actions  and  proceed- 
ings commenced  under  or  by  virtue  of  the  laws  no  repeated  and 
pending  on  September  first,  nineteen,  hundred  and  two,  may  be 
prnsreiited  in  the  same  manner  and  with  the  same  effect  as  (hey 
might  under  laws  then  eiisting.  nnless  it  shall  be  otherwise 
specially  provided.  Nothing  in  this  act  contained,  shall  be  con- 
strued as  affecting  any  eiisting  provision  of  law  bo  far  as  pro- 
visloi^  apply  to  any  portion  of  the  state,  other  than  the  city  of 
New  Tork. 

L.  1882,  eta.  410,  1 214S. 
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1082.  CoaBlrnctloD. 

The  proviBioDB  oF  this  act,  so  far  ae  th^j-  ere  xnbstaQtially  the 
same  a»  thoae  of  laws  esisting  ijrior  to  Spptember  fiiat,  aiaettreD 
hundred  and  two,  sli&ll  be  cunatrucd  as  a  (untiunatioD  of  sud 
lawB,  modified  or  amended,  aecordins  to  the  Innguage  eniplojvtl 
in  this  ai?t,  and  not  aa  n  nevr  eDaclDient:  a  reference  in  laws  not 
repealeu.  to  provisions  of  law  ineorpo rated  ioto  thin  art  and 
repealed,  shall  be  ooDHtraed  as  npplj'^iB  to  the  provisions  si. 
iueorporated.  Where.  In  the  charter,  ao  amended  in  ninetf«B 
huudred  and  one.  the  term  "  hereinafter  prescribei] "  or  wort' 
equivalent  thereto  are  nsed  in  seetions  relatins  tn  the  municipal  j 
i^)urt,  which  are  unrepealed,  the  reference  shall  be  deemed  ta 
extend  to  thia  act. 

I  SaS.  Sectlona  of  the  code  not  applicable.  i 

The   provisions   of   sections   thirty -I  wo   hundred   and    seven    to  I 

thirty-two  hundred  and_  fourteen,   inclusive,   of  the  col's   of  rivil  .1 

procedure,  do  not  apply  to  actions  or  proceedings  iu   tills   court.  i 
except  as  specially  provided  in  this  act. 


1 8S5.  Act   mtr  be  oticd. 

This  act  may  be  cited  as  the  municipal  court  act  of  the  city  of 
New  York. 

I  see.  When  to  take  effect. 

This  act  shall  take  effect  on  the  first  day  of  September,  nioeteu 

hundred  und  tno. 

SCHEDULE  OF  LAWS  RKPBAI.BD. 


MUNICIPAL  CO-OHT  ACT. 

Of  "  The  New  York  city  coaaolldation  a<rt,  of  etgfiteea  handred 
and  eight7-two,"  as  amended  to  nineteen  hnndred  and  tvo,  the 
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Bammona 

t«qa 

t  to  niKtteii  iinH!M4ln(t  tbtmn. 
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.    Certain  wctton  ot  (be  code  appUnble. 


k  on  b4«tjir4r  bonds. 


MUNICIPAL  COUET  ACT. 

Subject  Dutter. 

;    AdsHer  at  llUe.  " 

.    Idem;  d<^rl^nd■Dt  to  delliec  ui 

.    Idpm;  n«w  action  to  be  broui 

:    I'caaU}  tor  fsUure  la  Hellin 
TLtlv  appvariufl  fur  pUlQIIff's 


r  pUlntia  DD  defaalt. 


,    Tnoscrlpt*  of  JudEmcn' 

,    Biecutlon  igalMt  He  ] 

Rcplerln;  Jndiment  In, 


CcTilBpd  copln.  pcpBrm.  etc.,  ^tlnH  fade  arldano*. 
BrclloDs  of  code  >ppll»ble.  ptc,  contempt. 
Pen;  wben  l^lntfaTi  demiind  tew  tbw  ittt  driUim. 
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IirSfiX  TO  THE  mTKIOIFAL  COUltT  ACT  OV  tBX  OTtT 
OF  HEW  TOBK. 

[Satareiuwa  an  to  aactlona.] 


AbaadOBineBt. 

juriidiction  of  iclion  on  bond  . 


AbacOMdlnc  Debtor ■. 

order  of  arrest  sgaintt  M 

warrant  oE  Bltachment  igBinlt 74 

□rdrr  of  arrest  BdtinM B6 

Aeknowl  edKai  eat. 

jujtice  mar  take • 10 

order    for   exhibitioti    of    ISS 

in  what  district  to  be  brought 2S 

begun  by  aer*ice  of  sununona  or  voluniary  appearance 28 

deemed  cammenced  when  aummoni  delivtred  for  lenicc HO 

transfer  of  action  to  proner  diiiriet 3S 

joinder  of  cause*,  see  "  Fleuhho." 

by  ma'shal  in  aid  nf  aitaehment 81 

on  iudgment  againat  joini  debtora  not  acived i 268 

Adjonrampnt. 

application  for,  by  arrested  defendant 97 

iindrri:>kitiK  on  .id'ournment  for  longer  than  eiaht  daya IM 

imposition  of  conditions   IW 

when  commission  to  take  testimony  granted 208 

of  examination  on  order  to  lake  teatimony  conditlonallr. . '. 222 


A  dml  nl  ■  t  rnt  on. 

See  "  ExECUTOis  ahd  Asiiihiitratou." 

Affidavit. 


by  plaintiff  in  replevin 

by  agent,  etc.,  for  replevin  or  return 

Asent. 

affidavit  by,  for  raplevin  or  return 

1418 
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See  "  SuaMTiiiOH  or  CoKtkovBUir." 

of  pleadincj,  when  inowed 


See'' 

when  ippcil  mir  be  taken SID 

In  dispoueas  proceeditita  1 

where  plaintiit  or  defendint  poor  penoB S2 

*  to  what  court  appeal  mav  be  tahcn Sin 

Hme  to   Bppe.l    Sll 

lerrice  of  notice  on  clerk 311 

Mrvice  of  notice  on  respondent SI! 

omimiion  to  lerve  clerk  or  rapondent SIS 

when  amendment  of  notice  allowed  SIS 

undertaking  lo  itty  execution    SH 

exception  lo  (Dretiei  on  nndertakinl SiH 

Justification  of  mrettea   SIS 

bow  proceeding  ttayed  SKI 

retom  by  clerk  to  appellate  court SIT 

•ettlement  of  ciae  an  appeal ST* 

when  justice  dead,  etc S19 

procedure  when  adverae  party  bis  died SW 

when  party  dies  pendin*  appeal 3^' 

order  of  aubstitntlon It*? 

hearine    3?:. 

on  what  papera  beard XX 

jnditnient    on    310.  S7n 

diimiisal    .125 

reversal  on  stipulation  MS 

restitution  on  rercrsa!  ....................,_....,..,. 323 

clerk  of  aonrTlale  conrt  to  return  papen.  etc STT 

to  whom  rontj  awarded  !UiS 


n  may  be  bcfcun  by 

irson  or  bv  a*tomeir 
i^rahal  orol 

r  of  plaintilT)  case  on  defanlt. 


quetlion  not  inTCdyinc  merlli. . 


In  what .  cases  order  granted IS 

when  irranied  In  action  to  foreclose  lien  on  chattel 14» 

not  dtsnied  on  luhmission  of  eonlrover*y 343 

affidavit  and  undertaking  on  granting  aider 57 

requiaitea  of  order BR 

•ummona  to  be  returnable  lounedlatelv aS 

orrfw  to  snerifv  b-il    M 

order  to  he  «»r>itcd  by  niarahal B5,  MO 

papers  to  he  delivered  to  arreilcd  person Bp 

proceedlnga   onon  arrest Gp 

detention  of  nHsofler  until  court  is  in  tesdoii 51 

when  juMice  ia  a  witncM (g 
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Apr  eat  —  Continued. 

pkaintifF  to  be  notified  of  irrert 

bail  or  depo«it  before  return 

deCenduit  Co  have  reuonible  opportDnHjr  to  proeore  bail.  ■ , 

payment  of  deposit  into  court 

bail  or  deposit  after  return.............................. 

when  defendant  entitled  to  Jail  libertieii  !i !!!!!!!!!! !!'!! 
detention  of  defendant  by  marshal 

undertaking  by  deCendsnt  on  appltcMton  for  ai 

motion  to  diKbarge  froix 

piivilegc  from   

dlicharse  of  privileged  penoDi  from 

anderlakifigs,  auretio,  etc 

Au*alt. 

actiona  for,  excepted  from  jurisdiction 

AaalrBBieat. 

when  auignec  tnay  maintain  replevin 

tight  to  counterclaim  demandi  againit  aarignoT   ■ 

Attaebmeat. 


when  warrant  to  be  granled   . 
not  n-anted  on  tabmluion  of 

reaaiHlea  of  alBdavil   

affidavit  to  be  filed 


tudertalHnu  on  granting  warrant 

warrant  to  be  executed  by  manbal .  ■ 


methivl  of  InvvinR  on  diFferent  lei 
certificate  of  defendant's  intrreit  i 
.  person  refufiina  certificjte  of  defen 
marsbai   to  collect   debts,   etc   at 


iscbirged.. 


aerWcr  nf  s"nimoii  »"d  warnint  on  defendant. 
nnderuliinc  br  defendant  to  regain  property 

bond  and  delivery  on  c'alm  by  third  oerson ..!..!!.! 

{ndnnent  on  bond  on  claim  hv  third  uetson 

■elion  by  defendant  on  third  party  bond  when  altachincr 

return  by  marshal    

Judgment  where  property  has  been  attached 

eKecution  on  judgment  where  property  hal  been  attached.. 


■itbebavior  punishiWe'  at  civil 


be,  without  authority.. 
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defined  

'  duiles  o(  

pimlihibli 


form  of  docket   . 

)i]cc«uar  mar  t*>ue  eneculion  on  unialisfied  docket.  ■ 


Code  of  CIvtl  Procednre. 


joditineni;  order  of  arres!; 

idltlon-. 

pleading  conditions  preceden 


criminal  definrf    4 

miniihrnent  tor  criminiil   B 

in  view  of  court  nunjnhed  niminarilr fl 

notice  of  accusalion  wlien  not  In  view  of  court.'; 8 

pi'nishmeni  for,  dw  not  bar  indiclmenl T 

when  ouniihable  civilly g 

b]'  delinquent  wiluesa  200 

iuriidiction  of  action  for  damMcs  tor  breach 1 


order  of  arrest  In  action  for 

misbehavior  puniihable  as  civil  conlempt., 

defined    .' 

included  In  term  "person"-. - ..».,,. 

lurisdiciinn  of  action*  utainat 

in  what  dirtricl  to  be  lued 
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CvrporKtloB  —  Continued.  _ 

Bcrvice  of  »urom<m>  on SI 

verification  of  pleading*  by IM 

Bllcgation  of  corporate  existence in 

when  proof  of  corparile  »inence  unnecCHwr 1^ 

when  miinomer  waived  bjr 1m 

■tack  mar  be  levied  on  under  attachment •  ■ 

order  of  arreit  aEunst  officer  for  funda  miaapplled-  - -.*,..  56 

Outs. 

liabilily  of  guirdian  ad  litem  tor 41 

in  favor  of  perHo  Itlins  or  defending  aa  poor  person 3 

on  order  to  prosecute  marihal's  bond S:S 

to  prevailing  party   S3n 

when  neither  partjr  to  recorer XTl 

inma  allowed   333 

when  defendant  entitled  to  increased  COM* m 

on  demurrer  SSI 

on  amendment  of  pleading .". 335 

on    adiournment    a3B 

after  discontinuance  on  aniwer  of  title 377 

where  title  to  real  prt^erty  aopears  from  pUinlifTa  showing !SS 

in  action  on  butardy,  etc..  bonds SS 

in  action  by  working  woman  for  wages ?lin 

taxation  of ^!"! !! i'.'X! !i'!'.!'!I!I! !!!!'.'!' 1  ^ l^", '  wi 

review  of  laiation    ?A2 

duty  of  clerk  on  Wiation S« 

affidavit  respecting  diibursemeota 3M 


e  pleaded. ■ 


inking  fund  commissioners  to  provide  place  for  holding. . 
tupplici  and  pay  nUries,  etc. . . , 


3  be  held 

■trict  to  have  seal.. 


Crlmiiml  CoBTcmatloii, 

action!  for,  excepted  from  jurlidictlon. . 


ination  of  person  under  *• 


juriidiciion  of  action  tor  breach  of  contract.. 

for  d^t"™  Tra^d?.' .'..'..'.''.'.'.'.'.'.'.'.'.'.'. 

pleading  matter  in  mitigation  of 

ascertaining  on  default  of  defendant  In  rcplevji 
against  delinquent  witness  

Deceit. 

DecUloB. 

requisites,  of,  in  replevin 
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INDEX  TO  MDNICIPAD  COtIRT  ACT. 

jurisdiction  of   

"--"^SlKf?'""''' 


may  be  trifd  with  or  without  jury 
dircetiiur  or  Mtting  uide  verdict 
mottonlor  Dew  dT>l 


final  order  awirdiai  co««  may  be  docketed xi 


defined 

iHtrlct   Coiirta. 


cnlries,  or  tranicript,  Bdraiuible  >■  evidence. . 
to  be  aiilVtni' to  '*u^tiaoioi'clai'.'. '.'.'.'.'. 


KmplApeeB. 

casts  in  action  by  working  woman  for  wage* 3*> 

no  feei  to  be  exacted  in  action  for  wages 3tf 

execution  u^der  judgmenl  for  wagea 2!4 


Eanlty. 

uity  J 
ctlon 

.         . 

'^■'-?.V,.. 

of  action 

for  damagea  for 

Evidence' 

See, 

Isn.  • 

WlTNlSS. 

to  take  le 

t^^Torl 

e« 

Img  or  acCD 

script  of  docket  admiatible   

of  papers  admissible  

R  on  execution  in  replevin  preninptivc  evldenee 


Bx  cent  Ion. 

hov  Issued' 

when  Cranscripl  filed  with  o 
successor  of  clerk  nay  issue,  on  u 

on  judgment  ininst  marshal    


INDEX  TO  MUNICIPAL  COURT  ACT. 

■■•ootlon  —  Contluiinl 

I.  GEMUiALLr  —  Comiaued. 

chatltl  (eiied  iindei    eannol  be  r*plevEed 

on  judgment  where  property   hii   Iteen  attiched 

igainit  joint  debtors  when  all  not  niininoned 264. 

jurisdiction  to  grant  or  »»e«te  itiy 

itay  of.  not  to  exceed  five  d»T» 

mle  of  property  limited  ....,., ^ ......  ^ ......... , 

lUbilitr  of  marsIiBl  for  failure  to  tevy  or  return 


ntiificllon  of  ji 
r«nr 
II.  Ih  I 


I  judKinent  for  ddiTCry  of  chattel. . 
■ided  by  judgment  


Tninhal'a  power  to  tike  chattel    . 
marshal'!  return  preaumplive  evidi 


valon  Bad    AdntniatrBtOTB. 

jurisdiction   of   actions   aKaintt    ... 
counterclilra  in   ictions  anainst   . . . 


Emptlon. 


execution  o 


■c<[ans  for.  encepted  from  jurisdiction 1 

''ji^.rrnB^cr.^'^iouMfi;::::::::::::::::::::::::::::::  i 

amount  payable  to  cleric  ....... ., »« 

not  to  be  eiacied  in  employee  t  action f^ 

in    summarv   proceedings    ,-;;-i ™ 

on  docket  of  judgment  in  county  elerk's  office 350 

on  execution  of  warrant  of  attachment  against  delinquent  wlt- 

of"iSU™";:;:'i-:----"-"-'":-"^:- ■■-'■' ■■■■-■■■■■"  **! 

-"ihals- -^ 

«™<h;"p^"   ™ 


mileage 
Fidelity-  CoisipMiT. 


order  of  ai 


1   replevin    108 

o  be'broQgiii"!!"!!!!!." 25 


1  and  undertaking  not  required  on  order  of  arrest BT 

PI  re  Dep«*tmeiit. 

in  what  disttici  action  for  penalties  to  be  tnougbt SB 
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n  upon  chattel,  ■«  "  Libb," 


ForclKB   CorporatloBB. 

Sm.  sIw.  "  CoaroiATioii: 
of    action.    > 


Older  of  irreu  on  ground  of M 

FraadaleBt  CoiiT«r>BC«. 


urvice  of  tummona  for  Infant  o 
GDBrdlKB   ad    Litem. 

when  liahle  for  'corti".'.'.'.'.'.'.'.'.'. 


foreclosure  of  contract  for  fairing  of  penoiul  propertir.. 

HaabBBd   and  'Wife. 

Bclions  for  lOM  of  >ociety.  excepted  fro 


tmpt  doc3  not  bar-  ^ 


mar  p'tiHon  for  leave  to  prosecute  S9  poor  pent 

iBBpeCtioB. 


JnlBdrr. 

of  eaujes  of  action,  jce  "  Pleadimo." 
of  parlies,   set  '-  P«itib&" 

;...  ...Gooylc 
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Joint  Debtor". 

when  10  be  regarded  u  one  partT >  •  •  ™ 

failure  lo  join   perwns  iointly  liable   4S 

judgment  when  all   oot  served    2M 

iTj^i^   '.■.■.■.'.■.■.■.'.■..'.■.■.■.■.■.■,■.■.'.'.'.■.■.■.'.■.■.'.■.■.■.■.■.'.■.■.'.■  m'  286 

action  on  judgment  agaioit  defeadanti  uol  lerved 268 

^■dcmettt. 

juriadiction  to  render  by  confeadon   1 

to  vacate  or  modif ]r  > I 

offer  of,  by  defendant  .'!!!  !!i  "!^^^^!  ""'!"'!!.!--.  w!l-!  148 

when  counterclaim  equal!  demand  1S3 

when  demand  and  counterclaim  not  equal  K3 

final,  (or  plaintiff  in  action  to  forecloae  lien  on  chattel HI 

in  reolcin    128 

in  replevin  for  part  of  aeveral  chattel* ISl 

requiaitei  of,  in  repleyin   120 

where  property  has  been  Btlacbcd  Bl 

when  noniuit  authorized   24S 

of  dismiual  on  merits 249 

when   lupi  «c«ed9  jurisdiction    260 

when  court  may  direct  verdict    2S2 

where  defendant  liable  to  arrest   251 

decision  to  be  rendered  within  fourteen  days 280 

coart  may  vacate  judgment  b>  default  268 

motion  to  vacate  or  amend  judgment   2U 

conditions    on   vacating    S58 

how  pleaded  188 

docketing  in  office  of  county  dcrk 2R1 

lien  on  real  properly  after  docketing -...-.-...,  !M8 

docketing  transcript  in  another  county 260 

against  joint  debtors  when  all  not  served  264 

how  docketed  acainit  joint  debtors  wben  all  not  served 267 

when  satisfaction  presumed   262 

Hli^faction  of.    on  return  of  execution    277- 

KainBt"marsha1 ;  docketing  transcript   ""'!!!^!!!li^!"i  i  2T0 

filing  of  IranKTipi  of,  against  marshal 267 


Jarladlctlon. 

of  district  courts  transferred  to  municipal  court*  ■ . .  ■ . 
of  justices  of  peace  transferred  to  mtinlcipal  eeorts.. 

in  what  district  action  to  be  brought : 

transfer  of  action  to  proper  district 

how  affected  by  vacating  warrant  of  attachment 


:t  of  title  to  real  property 179-188 

lo   real   property  appearing  on  plaintifTs  showing IM 

lit  for  lack  of  248 

may  remit  amount  eweeding  jurisdiction »0 


demand  for  trial  by.  in  dispossess  proceedings. . 
misconduct  of  jurors  punishable  as  civil  contemp 
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Jorr  aikd  Jotopb  —  Continued. 

ddini|ucDt  jurors  punisliahle  for  civil  eonleoipt 

dnwing  ibe  jury   

lin  of  juron  to  be  furniibed  to  dak 

■  fine  jrainst  delinquent  juror    

—1. —  .1  . — I —  „^j  ]jj  demsnded 


faslliHl  c 


to*ilold"o"nrt*io™i»tnct  %t  '■ 

to  have  iccbbs  to,  anapotses 
board  of,  how  conitituled  . . . 

election  of  president  . . 


deaignatioti  of  Kcretary  , -.-^.,-,r-. ..-.-. -...-- 
may  eatablish  puhlic  rulea  relative  to  meeting,  «t 

may  make  rulei  of  procedure  and  practice 

concurrcacr  of  majority  required  for  relolntion.. 


Jaiitloea  of  tb»  PeB««. 

jiuiadictioa  transferred  tt 


Libel. 

actions  for,  excepted  fioia  {uriidlctJpn  . 


jurJidiniDfl  of  action  to  enforce  mecbanic'i  11 
of  judgment  on  teal  property  after  docketing. . 


action  on  conditional  sale  agreement. ............._ 

action  on  i:onlTact  for  hiring  of  personal  proper^.. 

Issuance  of  execution  against  person 

allegation  that  property  diipoMd  of  or  concealed 


final  Judgment  for  plaintiff  . 
Tight  to  foreclose  without  act! 
mode  of  enforcing  lien  aped 


by  claimant  in  replevin  againit  marahtl  ■ 

M. 
Mallei  OS*  ProsMiBtloB. 

actiooB  for,  excepted  from  jurisdiction  ... 

MarHcA  ^ITamen. 

See,  al.o.  ■•  HosaABD  ami.  Win." 
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collect  debts,  etc..  attathed , 

y  ttrve  proceu  withm  dty  limit!   ■■■     ■ 

ra  reliting  to  toldug  *nd  rotttnlion  of  property  by  ■hedtEt 


T-book   .. 


coat!  on  order  to  prosecute  bond 

bond  to  be  cuecuted  by   

form  and  tulGciency  of  bond  

iuriadiclion  of  actions  on  bond  

nrVKcntim  of  bond    

in  wbat  court  bond  may  be  prosecuted.. 

rendition  of  jodgment  agaioW .- 

docltclinK  of  irsnscrirt  of  iudipnent  »|t»it 
luditmenH  ajnilnst:  transcript;  execution 
entry  of  iudnnicnt  10  be  indoried  ~  "-" 


collected  on  judament  to  be  credited  o 
;eled  bonds  lo  mayor 


rran* 

•hanloH*  Lien*. 

NaB*. 

when  misnomer  waived  by  corporation 

pleading  tnatier  in  mitigation  of  damagei.. 

KeKotlakle  lastramenta. 

joinder  of  parlies  lo 

right  to  counterclaim  demands  against  transft 


motion  for,  in  disposseSK  proceedinga    . . . 

for   fraud  or  newly.discovered  evidence    . 

court  may  impose  condiUona  
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New  York  Clly. 


p«aldent«. 

in  what  di: 

S?dS"of  " 
'  wbe'n  aiitlM 

of  adion  for  pen. 
rtW  in  acriS.  for 

ins  "Bular  plate  ; 
rest  m  action  agv 
in  action  aCBlnit 
of  pleadingi  for 

alt)-  given 

fine  or  pe 

brouffht. 
of  buSnes 
inM 

by  cbaner. 
be  brought 

Noni 

naltynnder 

OTdinanccB. . 
iidmli""!: 

Hoai 

Oatl 

»• 

J 


defined 

ju«Ic«    nur    a 
cammisnoner  ti 


(uriidi«ion  to  vacate  or  modify   . . 
OrdtnanocB. 

order  of  arreat  in  action  for  Bne  o 


lo  niajr  be  joined  a*  

len  foint  dcblon  to  be  regarded  ai  a 


for  defect  of   t 


demurrer  to  complaint  for  lack  of  capacity  ti 


of  parties  oUatiff 1W 

nidiTiDn   pending*  appeal ,.....,..,      k2! 

n  death  of  adverse  party  before  qipeal m 


BlKdayit   and    undertaking:  not    required   o 
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Pcraonal   Property. 

juriBdiction  of  tctioiu  for  injuria  la 

Utachnicnt  in  iclloni  for  injuriu  to 

joinder  of  ctintee  of  action   for  iniuries  to 

pleading  matter  in .  mitigatioD  of  damagei   

PleBdlns. 

I.  Ik  Gehhal. 

include  complaint,  answer  and  danurrcr 

when  pleadingi  majr  be  oral    ....,..'. ....,..>,..>....,.. 

extension  of  time  on  special  appearance. ^ .,., 

how  veiiliciIiDn  lo  be  made   

by  whDin  verification  may  be  nude  ....................... 

how  private  ilatute  pleaded    

ho*  ionlitioM "precedent  'plead^' '.'."W.'.'.'.'.l'.'.'.V.'.'.'.'.y.] 

iVnnuterial  variance  to  be  diircgardcd 

what  deemed  ■  f ailnre  of  proof 

allegation  of  incorporation 

when  misnomer  waived  by  corporation   , .._,. 

in  actions  on  hastardr  bonds   . , --..,..... 

in  actions  on  abaridonment  bonds  ....,.,.,.....,.. 

interpleader  by  order    .->.>.......-.,...,->-.,,,,..,..,. 

II.    COMrLAlllT. 

allegation  in  replevin  that  chattel  injured  by  defendani ! ! ' ! 

demuirer  to  specify  grounds  of  obiection 

demurrer  to  separate  causes  of  acuon   

lit.  AxsuntK. 

when  written  answer  required   

when  answer  to  be  verified  

what  answer  must  contain  

answer  to  separate  cause)  of  action  

effect  of  denial  of  knowledge  or  infomistion   


defendant  In  replevin  may  set  up  lille  in  third  person..!!!!'" 
answer  in  replevin  may  demand  fodgmenl  for  return  of  chattel. . 

IV.    COUMIMICUIIII. 

when  counterclaim  nutr  be  pleaded 

rules  respecting  allowance  of  counlerclainu 

judgment  when  counterclaim  equals  demand   

judgment  when  demand  and  counterclaim  not  equal 

affiimatiye  relief  on  connterclaim   

when  defendant  sued  in  repreaentallTc  capacity 

reply  to  counterclaim  not  necesury   ..!!!!!!!! 

V.  Ahihdhent. 

when  to  be  allowed 

of  petition  or  answer  in  dispossess  proceedings  !.! 

when    demurrer    sustained .  .    . .   . 

leave  lo  plead  over  when  demurrer  disallowed  !!!!' 
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PleadlBff  —  Continued. 


IS 

18S 

1S4 

when  counsel  to  be  uugned  .' 

5 

stay  of.  not  lo  eweed  five  d.y 

to  be  served  by  marshal  

30- 

I^oof. 

R. 
Real  PropePtr< 

See.  also.  "  DisposiEia  rRocEEomcs." 

title  to,   encepled   from  jurisdiction 

\l 

18 

transciipt  of  proceedinEi,  ele.,  presumptive  evidcDCe  of  fiet. 

33 

RentOTMl. 


county  court.. 

iVai'cffeiw';.' 
»  proper  diitric 
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rcpoUing  cUuie •  ■ 

JDriadiction  of  acdon    

luriidiction  to  iuue'or  viote  raoiiition 

rcquUition  to  be  executed  by  nwruial 

wbcD  action  to   recover  chattel  mar  be  braugfal 

wben  action  cannot  be  brought   

affidavit  and  nndertaking   by   olainliff 

rcquiutes  of  plaintiti'g  affidavit   .- 

affidavit  where  Kvenl  cbattels  are  to  be  replevied 

requisite*  of  plaineilTB  undertaking  for,  .....-.,.,-..,,.- 
wben  aoenl,  etc,  may  make  aAdsiit  for  replevin  or  renir: 

requiiition  to  replevin 

how  requiailuni  executed    

lervice  of  papen  on  defendant   

execution  of  ret^uieiiion  when  property  concealed,  etc.   ■  ■ . 


notice  of  exception  to  plaintifTi  luretiea IM 

iuMification  of  plaintilTi  auretiea :.. lOe 

notice  that  defendant  requires  return  of  chattel '.  197 

proccEdinsi  on  notice  to  return  chattel lOT 

affidavit  and  underCaJfing  by  defendaat  for  return lOT 

qoalificetiDn.  of  suretica  108 

{unification  of  suretlei  100 

allowance  of  undertaking 110 

when  manbal  10  deliver  chattel  to  plaindS. Ill 

to  defendani Ill 

penalty  far  wrung  delivery  by  marshal ; 113 

claim  of  title  by  third  penon 113 

aSdavil  of  third  person  making  cUim 113 

indemnity  by  plaintiff  to  marshal  against  claim 113 

delivery   of   chattel  to  claimant    for   failure   of   plaialiff  to  in. 


itfon  of  lurelin  ai  defendanti 
of  title  in  third  pen 


.  judgment  for  return  of  chattel. . 


requisites  of  execution  on  judRioeDt  for  delivery  of  chattel IIB 

execution  far  daniagea  awarded  by  iudinenl  of  replevin IIS 

damages  for  injuries  to  chattel  by  detendanl 119 


aUegaiioD  of  injuries  to  chattel 

- — '-•- '  '-■•-mrTa.  verdict,  ..   

<r  part  of  Mveral  chattels. . 

n  default  of  defendant 


requisites  of  judgment,  verdict,  or  deci^on.. 
judgment,  etc.,  for  pi  ' 


when  plainHff  may  sue  on  defendant's  underuklng 126 

when  defendant  may  sue  on  plaintiff's  undertaking 126 

marshal's  return  to  execution  presumptive  evidence  against  sure- 
ties  .^ _. 127 

..    .'ailuVe'to'rml'e^V 

proceedins 


effect  of  failure  to  replevy  on  jurisdiction  of  action 130 

proceedings  where  defendant  not  peraonalty  served 129 

Joinder  of  cause*  of  action JSl.     146 


'•■    ■'  aotUitt.m 
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:t  action  fer  peult;  to  be  brougkt. . 
Smia. 

each  di>trict  coart  to  have 

ictioDB  for,  excepted   (ram  jtirlBdictkni 

bow  luinnioiii  served  


who   BUT    i 

proof  «f.e^_^^^^^ 

of  lummona  when  ptaptrty  ■ttached . . 


notice  of  >pp«l  on  rspo 
1  Llaklllly. 


*  KvenlL^  liable  cm  fiutromcat. . 


actions  for,  exccpt«d  from  jurisdict 


atcnaBrapber. 


Tiediet  not  to  be  iranted 

itinn  of  Judgmeni 

"*  ■  '  -      ■  of  fact.. 
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flakacrlptlOB. 


1    — ■ 


itmrr  PrOee«4lBCB  to  DiBpOBBeaB. 


method  of  «rvicF  

order  for  substituted  urvicc  when  defendu 


to  be  Kfved  by  minhal  

proof  of  MTvice   

return  (Uy   

indorumcnt  upon,  in  iclion  for  penalty  or  forfeilur 

troof  of  service  In  ictlon  for  penilty  or  forfeiture.  ■ 
idorsement  upon,  when  eieculion  iBiinst  per»n  nu] 
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